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PREFACE. 


I  HAVE  for  a  long  lime  noticed  that  the  Courts,  and,  to 
some  extent,  even  the   Legislature,  of  one  country   do  not 
derive  that  assistance  frora  the  deliberations  and  declarations 
of  eminent  Jurists  and  Judges  in  other  countries  to  which 
their  high  judicial  value  entitles  them;  and  lawyers  in  every 
cjountry  often  devote  their  lime  nnd  energies  to  the  discus- 
sion and  determination  of  questions  that  have  been  already 
most    fully    debated    and    elucidated   in    others.      Enact- 
ments are  thus  sometimes    made,  and  cases  frequently  dis- 
posed of  in   one   country  in  accordance    with   principles 
which  are   there  regarded  as   indisputable,  but   which   are 
not  only  in  direct  conflict  with  those  recognized  and  amed 
upon  elsewhere,    but  have   themselves,  in  some  instances, 
after   a  long  trial,  been  found  inconsistent  with  the  proper 
administration  ot  justice,  and   deliberately   abrogated  or 
tacitly   relinquished    as    unsound.     Decisions    of  English 
courts  are,    no  doubt,  often  relied  upon  in  this   countrjf, 
and    sometimes   cited   even   in    British    Colonies  and    the 
United  States,  but   the  decisions   in  the  latter  are  seldom 
referred   to  in  the   English    Courts,  and  are   hardly  known 
in    this  country.      Again,   decisions   of  even  the  highest 
Indian  Courts  appear  to  be  unknown  in   England   and  are 
absolutely  so  in   the  United   States,  although   the    Indian 
Law  is   now  composed,  to  a  great  extent,  of  Codes  that  are 
mostly  based  on  the  Case-law  of  England  and  not    seldom 
derive  their  inspiration  even  from  the  Codes  of  Louisiana  or 
of  other  States  in  America.     Even  the  non-statutory  law  of 
India  is,  in  '  the  name    of  the  princij^les  of  justice,  equity, 
and  good  conscience,  taken  almost  entirely   from   general 
principles  declared  and  established  by  English  courts;;  the 
analogies  of  the  English  law  affording  the  most  accessible  and 
convenient,  if  not,  in  every  case,  the  safest  and  best  guide 
to  the  courts  in  this  country.     The  British  Indian  system 
of  jurisprudence  has  now,  no  doubt,  acquired  a  consistency 
sufficient   to   be  able   to   stand  atone,  and  is  not  under  an 
ab^lute  necessity  of  borrowing  from  English  or  American 
precedents  ;  but  some  of  its   departments,    for  example, 
that    of    torts,    are   still    very    meagre,    and    may,    with 
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advantage,  enrich  themselves  with  principles  and  illus- 
trations from  foreign  sources.  Besides  on  account  of 
the  common  origin  of  the  Indian,  the  American  and 
the  modern  English  systems  of  jurisprudence,  one  always 
readily  lends  itself  to  the  illustration  of  the  others  upon 
any  legal  topic,  and  no  system  can  be  so  complete  as  not 
to  be  all  the  better  for  some  help  from  other  systems  of 
independent  and  similar  growth*  A  more  frequent  refer- 
ence to,  and  the  use  of,  the  labours  of  those  engaged  in 
the  same  work  is  always  conducive  to  a  better  accomplish- 
ment of  that  work  ;  and  this  is  especially  so  in  regard  to 
sciences,  that  are  naturally  based  on  a  generalization 
not  only  of  facts  but  of  general  rules  and  principles. 
Differences  of  religion,  manners,  habits  and  customs,  whe- 
ther due  to  physical,  climatic,  or  other  less  permanent 
causes,  after  all  cover  only  a  very  limited  area  of  man's 
nature  and  life,  which  in  most  respects  are  everywhere 
the  same,  subject  to  same  impulses,  same  springs  of  thought 
and  action,  and  with  same  tendencies  for  forbearance  and 
inaction,  and  on  which  all  science  relating  to  man  as  a 
social  being  must  be  based,  and  all  jurisprudence  and 
legislation  must  finally  rest.  A  better  knowledge  of  the 
laws  and  judicial  principles  of  different  countries  cannot 
therefore  fail  to  conduce  materially  to  the  advancement 
of  the  science  of  true  jurisprudence  and  the  simplification 
and  assimilation  of  legislation  in  civilized  countries,  an 
object  that  has  acquired  particular  importance  for  the 
proper  administration  of  justice  in  the  modern  days  of 
increasing  mutual  intercourse  of  foreigners,  and  is  engag- 
ing the  attention  of  jurists  and  practical  statesmen  as  well 
as  of  incessant  International  Conferences  and  Congresses, 
both  in  Europe  and  America.  Nor  is  a  knowledge  of 
the  laws  of  other  countries  of  less  importance  for  ordinary 
domestic  administration  of  justice.  Where,  and  so  far  as, 
law  has  not  been  codified,  the  value  of  such  knowledge  for 
that  purpose  cannot  be  over-estimated  ;  and  in  these 
days  of  physical  and  social  progress,  what  country  has  or 
can  have  a  complete  code  providing  for  all  the  exigencies 
and  possible  requirements  of  all  its  people.  But  even 
where  law  is  codified,  a  knowledge  of  the  general 
principles  followed,  and  of  interpretation  and  construction 
of  similar  enactments  adopted  in  other  countries,  is  of 
considerable   use  in    helping   and  relieving  the  labours  of 
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judges  and  lawyers,  especially  when  the  language  of  any 
enactment  is  indistinct  or  ambiguous,  or  a  decision  has  to  be 
given  in  regard  to  cases  which  do  not  clearly  fall  within  it. 

An  important  object  of  this  work  is  to  practically 
illustrate  the  great  advantage  accruing  to  the  municipal 
law  of  every  country,  both  in  regard  to  its  development 
and  practical  application,  by  a  familiar  acquaintance  on  the 
part  of  those  concerned  in  its  administration  with  the 
corresponding  principles  recognized  and  acted  upon  in 
other  countries,  an  advantage  not  restricted  to  any  parti- 
cular  branch  of  law  and  extending  even  to  the  codified 
branches  of  it.  The  doctrine  o(  res  judicata  in  its  applica- 
tion to  civil  proceedings  has  been  selected  to  form  the 
subject  of  this  work  on  account  of  its  practical  importance 
and  unusual  difficulty.  It  has  been  formally  enacted  in 
British  India,  but  the  enactment  is  incomplete  and  not  free 
from  obscurity,  and  as  observed  by  Sir  VVhitley  Stokes,  to 
whom  it  owes  a  great  deal  of  its  present  form,  the  doctrine 
of  res  judicata  *'is  a  subject  of  which  the  importance  in  a 
country  inhabited  by  a  litigious  population  is  only  equalled 
by  the  difficulty  of  dealing  with  it  clearly,  concisely  and 
accurately  in  a  legislative  enactment.'*  Indeed  nothing  so 
fairly  demonstrates  the  persistence  of  litigants  as  their  con- 
stant efforts  to  escape  the  consequences  ot  prior  judgments. 
Scarcely  a  month  passes  in  which  it  does  not  become 
necessary  in  some  Court  of  last  resort  in  this  country  to 
determine  the  conclusive  effect  as  a  bar  or  an  estoppel  of 
some  prior  judgment.  A  glance  at  the  authorized  Reports 
of  the  Indian  Courts  will  show  that  there  are  but  few 
particular  doctrines  that  have  more  frequently  engaged  the 
attention  of  the  Courts  than  the  question  of  res  Judicata. 
Starting  from  a  maxim  couched  in  half  a  dozen  words, 
elaborate  rules  have  developed  out  of  the  multiplicity 
of  controversies  coming  before  the  Courts  with  a  thousand 
minute  shades  of  difference,  *'  until  by  perpetual  classifica- 
tion and  sub-division,  the  jurisprudence  of  the  subject  has 
obtained  a  breadth,  a  depth,  and  a  closeness  of  texture, 
which  would  seem  to  promise  an  immediate  precedent  for 
the  decision  of  any  imaginable  case."  Midst  this  general 
symmetry  there  is  a  real  conflict  of  opinion  in  regard  to  some 
of  the  constituents  of  the  doctrine,  leading  to  a  correspond- 
ing  conflict  as  to  the  construction  of  the   various   clauses 
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of  the  rule  as  enacted  by  the  Indian  Legislature.  In  such 
cases  1  have  not  refrained  from  expressing  my  own  opinion, 
though  "  dogmatic  assertions  and  arrogant  opinions  have 
no  proper  place  in  the  law,"  and  '*  to  find  judges  of 
eminence  differing  upon  nearly  every  question,  is  enough  to 
shake  one's  confidence  in  his  own  iiifallibility."  In  some 
cases,  the  labyrinthal  confusion  of  conflicting  decisions  is, 
however,  merely  apparent,  and  due  rather  to  the  **  infinite 
variety  exhibited  in  the  facts  of  the  different  cases  and 
the  necessity  of  making  nice  discriminations  in  the  princi- 
ples to  be  applied.'*  And  while  the  case-law  relating  to 
the  subject  is  voluminous,  no  attempt  has  hitherto  been 
made,  at  least,  in  India  or  England,  to  reconcile  the  con- 
flicting decisions,  or  to  treat  the  subject  systematically 
with  a  due  regard  either  to  the  ultimate  basis  of  the  rule, 
or  to  the  ^*  various  distinctions,  ramifications,  modifica- 
tions, exceptions  and  diverse  bearings"  thereof. 

To  supply  this  desideratum  is  the  other  main  object 
of  this  work.  An  attempt  has  been  made  throughout  it  to 
preserxe  an  orderly  and  scientific  arrangement.  .  After 
giving  a  general  conception  of  the  doctrine  of  r^^  judicata 
in  the  first  Chapter,  the  various  questions  arising  in  con- 
nection with  the  *  matter  in  issue,*  the  'decision,'  and  the 
*  parties'  are  treated  in  the  second,  third  and  fourth  Chap- 
ters respectively.  The  subject  of  the  jurisdiction  of 
Courts  is  an  essential  constituent  of  the  doctrine  of  res 
judicata^  and  is  treated  at  length  in  the  next  three  Chapters. 
The  subjects  of  judgments  in  rem  and  of  foreign  judg- 
ments are  treated  in  the  eighth  and  ninth  Chapters.  To 
make  the  work  complete,  the  doctrines  of  bar  by  suit,  of 
li^  pendens^  of  bar  by  jointness,  of  merger,  and  other 
cognate  matters  have  been  discussed  in  the  last  three 
Chapters.  The  legal  literature  on  these  subjects,  both  in 
India  and  England,  is  extremely  scanty,  there  not  being 
in  fact  a  single  work  in  either  country  devoted  exclusively 
to  any  of  them. 

This  work,  to  a  great  extent,  presents  the  law  by  **  way 
of  a  review  of  the  cases  tjpoii  a  statement  of  their  facts," 
the  principal  decisions  on  the  various  points  in  India  and 
England  being  grouped  under  the  respective  clauses  of  the 
[ndian  rule  of  res  judicata  bearing  on  those  points.  In  fact, 
these  decisions  may  be  said  to  form  the  ground-work  of  the 
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treatise,  altogether  about  four  thousand  being  cited,  and  of 
the  published  cases  only  those  omitted  from  reference,  the 
facts  of  which  as  stated  in  the  reports  cannot  warrant  any 
inference  in  regard  to  any  disputed  principle  or  specific  pro- 
position of  law.  Nor  has  the  valuable  help  to  be  derived 
from  English  text-books  been  ignored.  Frequent  reference 
has  accordingly  been  made  to  the  note  to  the  Duchess  of 
Kin^ stones  Case  contained  in  Smith's  Leading  Cases,  to  the 
works  of  Mr.Pigott  on  judgments  and  jurisdiction  of  foreign 
Courts,  and  to  the  various  works  dealing  with  the  law  of 
estoppel.  In  the  discussion  and  elucidation  of  abstract 
general  principles,  help  has  been  taken  from  the  labours 
of  Roman  and  French  jurists,  among  whom  special  mention 
may  be  made  of  Heraldus,  Tiraquellus,  Strycknis,  Griolet, 
Pothier,  Lacombe,  Moreau,  and  Constant,  many  extracts 
being  given  from  the  published  works  of  the  last  four,  as 
the  latest  works  available  at  the  time  of  the  preparation 
of  the  work  for  press.  To  illustrate  the  practical  applica- 
tion of  the  principles,  as  well  as  to  furnish  a  safe  guide 
in  cases  not  provided  for  by  the  rule  of  res  judicata  or 
the  Indian  case-law  bearing  on  it,  the  principal  decisions 
of  the  American  and  Federal  and  State  Courts  have  also 
been  referred  to,  the  citation  being  made  chiefly  from  the 
publications  of  the  National  Reporter  System,  and  from 
the  excellent  series  which  the  legal  public  owes  to  the 
labours  of  Mr.  Freeman  and  his  associates,  and  the  reports 
of  cases  in  which,  being  taken  from  the  authorized  State 
Reports,  may  be  deemed  as  having  official  authority. 
Particular  obligations  of  the  author  are  also  due  to  the 
excellent  works  of  Messrs.  Freeman,  Black,  Herman, 
Bigelow,  Wells,  Vanfleet,  Hawes,  Bennett,  and  other 
standard  writers  who  have  contributed  so  richly  to 
the  legal  literature  of  America.  In  taking  assistance  from 
foreign  decisions  and  foreign  authors,  care  has  been 
taken  to  distinguish  and  omit  every  thing  based  on 
special  provisions  of  local  and  particular  enactments, 
and  to  adopt  and  incorporate  only  what  was  based  on 
general  principles  or  on  enactments  similar  to  those  in 
force  in  this  country. 

It  is  hoped  that  this  work  as  a  repertory  of  a  mass 
of  legal  learning  on  the  subjects  treated  in  it  will  not 
fail  to  be  useful  in  any  country,  but  it  will  be  particularly 
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valuable  to  the  legal  profession  in  India ;  as  the  treat- 
ment  of  the  subject,  though  of  an  extensive  character, 
is  mainly  Indian,  and,  to  a  great  extent^  restricted  to 
such  aspects  of  the  doctrines  as  have  especial  importance 
in  this  country.  As  the  reports  of  the  Indian  decisions 
must  be  altogether  unknown  in  America,  as  those  of  the 
American  decisions  are  in  India,  and  both  are  inacces- 
sible to  the  majority  of  lawyers  in  England,  excerpts 
from  the  opinions  of  the  Courts  have  been  freely  intro- 
duced. In  fact,  especial  care  has  been  taken  to  employ 
in  the  enunciation  of  principles,  and  even  in  the  statement 
of  ordinary  propositions  of  law,  the  ipstssima  verba  either 
of  judges  or  of  eminent  lawyers,  so  that  the  statements 
made  may  carry  a  weight  which  cannot  attach  to  the  words 
of  an  unknown  author.  The  difficulty  of  this  mode  of 
treatment  has  been  particularly  great,  since  the  author, 
denied  all  access  to  any  public  or  official  library,  has  had, 
during  the  actual  preparation  of  the  work  for  press,  to  rely 
entirely  on  the  unaided  resources  of  his  own  private  library. 
This  course  has  further  materially  added  to  the  size  of  the 
book,  but  it  is  hoped  it  has  added  proportionately  to  its 
value  also.  To  keep  down  the  size  however,  as  far  as 
practicable,  references  in  the  citations  have  often  been 
omitted,  especially  when  the  decisions  referred  to  had 
originally  no  high  authority  or  have  since  ceased  to  have 
it,  or  did  not  support  the  text  cited  ;  as  their  retention  in 
such  cases  would  have  necessitated  a  discussion  which, 
though  sometimes  interesting,  could  not  have  much  prac- 
tical value  at  present.  In  case  of  references  to  important 
decisions  which  have  been  retained,  the  names  of  more 
authoritative  or  accessible  reports  have  often  been  substi* 
tuted  for  those  given  in  the  citations ;  but  in  the  table  of 
cited  cases  references  have  also  been  given  to  the  various 
Reports  and  series  of  Reports  other  than  those  cited  in 
the  body  of  the  work,  and  names  of  leading  cases  printed 
in  Italics.  To  further  increase  the  usefulness  of  the  work, 
the  index  has  been  made  very  full* 

HUKM  CHAND. 
Delhi,  1st  April  1894. 
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28.  Matter  in    issue    distinguished    from    the    subject-matter    the 

identity  of  which  not  required  for  res  judicata, 

29.  Matter  in  issue  distinguished  from  the  object  and   the    reh'ef 

claimed^  the  identity  of  which  not  required  for  res  judicata. 

30.  Matter  in  issue  distinguished  from  the  form  and  cause  of  action^ 

the  identity  of  which  not  required  for  res  judicata. 

31.  Matter  must  be  substantially  and  directly  in  issue  in  the  former 

suit* 

32.  Trial  of  the  matter  even  incidentally  cognizable  in  a  subsequent 

suit  will  be  barred. 

33.  When  a  matter  is  substantially  in  issue. 

34.  When  a  matter  is  directly  in  issue. 

35.  A  fact  of  which  the  existence  is  not  necessary  to  a  judgment 

cannot  be  in  issue  directly* 

36.  Constructive  extension  of  the  expression  matter  in  issue  not  a 

new  rule. 

37.  All  the  grounds  of  defence  are  deemed  to  be  directly  in  issue. 

38.  Claims  by  defendant  on  separate  cause  of  action  need  not  be 

urged  in  defence. 

39.  Claims   not  inconsistent  with  the   plaintiff's  claim   need   not  be 

urged  in  defence. 

40.  Proper  performance  of  a  contract  is  not  matter  in  issue  in  a  suit 

on  that  contract. 

41.  The  same  rule  applies  to  undefended  suits  also. 

42.  In  undefended  suits,  only  matters  absolutely  necessary  for  their 

decision  are  deemed  to  be  in  issue. 

43.  Amount  of  credit  given  by  plaintiff  to  defendant  in  accounts  is 

not  directly  in  issue  in  undefended  suits  for  the  balance. 

44.  Only  the  grounds  of  the  title  forming  the  basis  of  the  claim  ai*e 

matters  in  issue. 

45.  Conflict  of  opinion  under  the  Civil  Procedure  Code  of  1859  as 
.    to  other  titles  being  matters  in  issue. 

46.  Independent   titles  forming  separate   causes  of  action  are  not 

under  the  present  Code  matters  in  issue  in  a  suit  on  any  one 
title. 

47.  Grounds  to  be   urged   in  plaintiff's   rejoinder   are   grounds   of 

attack,  and  therefore  matters  in  issue. 

48.  Matters  are  deemed  to  be  in  issue^  even  though  not  urged  and 

not  considered  on  appeal. 

49.  Grounds  not  existing  at  the  time  of  the  former  suit  are  not 

matters  in  issue  in  it. 
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RES  JUDICATA. 


CHAPTER  I. 

G&NBRAL   View   OF   THE    DOCTRINB. 

The  doctrine  of  res  Judicata  is  of  universal  application, 

and,  in   fact,  ^*a  fundamental   concept   in 

Unijerwil    chwracter     j|^g    organization    of  every  jural  Society.  *' 

of  the  doctrine  of      ^^  .       .  ®  .  ^i_    ^  v  U 

res  judicata.  "Justice   requires  that  every  cause  should 

be  once  fairly  tried,  and  public  tranquillity 
demands  that  havin^^  been  tried  once,  all  litigation  about  that 
cause  should  be  concluded  for  ever  between  those  parties/' 
••The  Tnaint«»nance  of  public  order,  the  repose  of  society,  and 
the  quiet  of  families,  require  that  what  has  been  definitely 
determined  by  competent  tribunals  shall  be  accepted  as  irre- 
fragable legal  truih/*^  If  it  were  not  for  the  conclusive  effect 
of  ail  such  determinations,  there  would  be  no  end  of  liti- 
pration — and  no  security  for  any  person ;  the  rights  of  parties 
would  be  involved  in  endless  confusion,  and  great  injustice 
often  done  under  cover  of  law ;  while  the  Courts,  stripped  of 
their  most  efficient  powers,  would  become  little  more  than 
advisory  bodies;  and  thus  the  most  important  function  of  Gov- 
ernment— that  of  ascertaining  and  enforcing  rights — would  go 
unfulfilled.'' 

From  the  earliest  times,  therefore,  the  Courts  have  fol- 
lowed and  acted  upon  the  rule  of  the  conclusiveness  of  judg- 
ments—the rule  under  which  a  judgment  in  a  suit  on  any 
point  is  conclusive  as  to  that  point  in  every  subsequent  suit 
between  persons  who  were  parties  to  the  former  suit,  under 
which  they  '^  cannot  canvas  the  same  question  again  in  another 
action,  although  perhaps  some  objection  or  argument  might 
have  been  urged  upon  the  first  trial  which  would  have  led  to  a 
different  judgment,  and  was  not  urged/*'  Even  the  dis- 
covery at  the  time  of  the  subsequent  suit,  of  evidence  which 
was  not  forthcoming  at  the  time   of  the  former  suit,  will   not 

J  Jftw.  H«witt,  n  How.  83B,  ptr  Cunp-         1       >  61.  JnA,  000 

bell.  J.       *  I      s  OrMtbead  t .  Bromley,  7  T.  B.  46«. 
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avoid  the  bar  of  res  judicata,  and  a  judgment-debtor  cannot 
collaterally  impeach  the  judgment  even  by  written  receipts  for 
payment  which  have  been  since  discovered:*  *^  Sub  specie 
novorum  instrumeniorum  pnstea  repertorum  res  judicata 
restaur ari  exemplo  quare  est.** 

2.     The  term  re^  judicata  is  derived  from  the  Roman  law, 
and,  in  its  most  obvious  and   general  mcHn- 
Roman  notion  of  the     ■         j^    sicrnified  at  Rome,  as  it  signifies  in 
doctnae.  r^ijj-*  -i  ^ 

bngiand   and  m  America,  that  a  matter  in 

dispute  had  been  considered  and  settled  by  a  competent  court 
of  juf^tice.  A  judgment  of  a  Court  among  the  Romans  always 
operated  as  a  novation  of  the  original  cause  of  action,  which 
was  deemed  to  merge  in  it,  and  of  which  it  was  said,  //y/tz- 
sit  in  rem  judicatHm.  This  effect  did  not  attach,  however,  to 
the  judgments  of  ihe  Prsetor's  Court,  which  were  regarded  as 
Foreign  judgments,  but  allowed  to  be  pleaded  by  way  of  con- 
fession and  avoidanc,e  against  a  clnim  on  the  original  cause  of 
action;  and  by  the  time  of  Justinian,  this  plea  carne  to  be  used 
to  repel  all  the  claims  adjudged  by  the  judicial  tribunals. 
Every  judgment  was  allowed  a  conclusive  effect  on  the  ground, 
Res  judicata  pro  veritate  accipitur  ;  and  so  conclusive  was  the 
effect  that  it  was  said,  **  res  judicata  facit  ex  albo  nigrnm^  ex 
nigra  alburn^  ex  curvo  rectum^  ex  recto  curvum.**  It  vvas  neces- 
sary that  the  subject-matter  of  the  former  litigation  should  be  the 
same  as  in  the  new  suit,  and  the  parties  the  same  and  litigating 
in  the  same  character,  except  that  ihe  judgment  was  available 
by  or  against  those  also  who  might  have  succeeded  as  privies, to 
the  rights  of  the  parlies  in  the  former  suit.  The  conclusiveness 
of  the  judgment  extended  to  every  point  necessarily  decided; 
and  it  was  not  necessary  that  the  former  cause  of  action  should 
have  been  the  sanieas  the  second^  except  when  that  cause  of  action 
was  itself  the  subject  of  dispute,  it  being  ordinarily  considered 
enough  that  the  matter  in*tlis|jiite  in  the  two  suits  was  the  same. 
The  details  of  the  doctrine  as  recognized  among  tlie  Romans  need 
not  be  explained  here.  Interest  reipublicce  ut  sit  finis  litium 
was  an  ordinary  principle  of  Roman  jurisprudence,  though  the 
doctrine  of  res  judicata  may  be  more  immediately  based  on  the 
equally  well-known  maxim,  ^^  nemo  debet  bis  mxari  pro  eadem 
causay^  These  maxims,  having  stood  the  test  of  centuries, 
still  retain  their  original  place  in  the  juris|)rudence  of  every 
civilized  country  of  to-day.      Lord  Coke,  in  a  note  to   Ferrer's 

*  Marriott  v.  Hampton,  7  T.  R.  2(;9.  J       »  Mohammad  Balim  v.  Nablan  Bibi,  I.  L.  R 

I  Vlll.  All.  2ao. 
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case,  observed  that  it  had  been  well  said,  *^  interest  reipublkcB  ut 
sit  finis  litium — otherwise  great  oppression  might  be  done  under 
c<»lour  and  pretence  of  law.**  Lord  Blackburn,  in  Lockyer  v. 
Ferryman^^  refers  to  both  these  bases  of  the  doctrine,  though 
the  doctrine^  as  recojjnised  in  English  jurisprudence,  is 
not,  as  in  the  Continental  Countries  of  Europe,"  taken 
directly  from  the  Boman  Law. 

3^     The  doctrine  of  res  judicata  has  long  been  recognized 

Tj    ,.  .       .       -  ^,       in  England  with  greater  or  less  distinctness. 

Jsnglish  notion  of  the      ,,rpu  i         r  ^l  *      ^   r\  r         tf 

doctrine.  **  Ihe   rule   of  the  ancient  Common  Law,* 

Bowen,  L.  J.,  said  in  Brunsden  v.  Ham- 
fhrey^^  **is,  that  where  one  is  barred  in  any  «ction  real  or 
personnl  by  judgment^  demurer,  confession  or  verdict,  he  is 
barred  as  to  that  or  the  like  action  of  the  like  nature  for  the  same 
thing  for  ever.'^  The  rule  has  been  enunciated  in  England,  as 
observed  by  their  Lordships  of  the  Privy  Council,  in  the  case 
of  Soorjo  Monee  Dayee  v.  Suddanund^^  in  '*a  series  of 
cases  with  which  the  profession  is  familiar.  It  has  probably 
never  been  better  laid  down  than  in  ...  ,  Gregory 
V.  Molesworthj^  in  which  Lord  Hardwicke  held,  that  where 
a  question  was  necessarily  decided  in  effect,  though  not  in 
express  terms,  between  parties  to  the  suit,  they  could  not  raise  the 
same  question  as  between  themselves  in  any  other  suit  in  any 
other  form;  and  that  decision  has  been  followed  by  a  long 
course  of  decisions,  the  greater  part  of  which  will  be  found 
noticed  in  the  very  able  notes*°  of  Mr.  Smith  to  the  case 
of  the  Duchess  of  Kingston.^*  It  is,  in  fact,  the  rule  as  laid 
down  in  the  Duchess  of  Kingston  s  case  that  has  acquired 
an  authoritative  character  in  every  country  that  has  adop- 
ted or  followed  English  jurisprudence.  In  that  case. 
Sir   William     De    Grey,     C.    J.,    delivering   the     unanimous 

.  opinion  of  the  Judges  present,  stated  the  rule  in  the 
following  terms: — **  From  the  variety  of  cases  relative  to 
judgments  being  given  in  evidence  in  civil  suits,  these  two 
deductions  seem  to  follow  as  generally  true — first,  that  the  judg- 
ment of  a  Court  of  concurrent  jurisdiction,  directly    upon  the 

point,  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the 

«  The  French  Civil  Code,  Art.  1351,  thus  proviiles  that  Choxe.  3ugh  has  place  only  with 
regard  to  the  object  of  the  judgment,  and  requires  that  the  matter  demanded  be  the  same, 
the  demand  be  founded  upon  the  same  cause,  and  formed  by  and  against  the  same  parties 
in  the  same  capficit  j. 


»  14  0  B  D    1*«.  I      '*  9«i.  L.  0.  801  (8th  Ed.). 

•  XII  a  i-.  R-  ^♦^  I 
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same  parties,  uppn  the  same  matter,  directly  in  question  in 
another  Court;  secondly,  that  the  judgment  of  a  Court  of 
exclusive  jurisdiction,  directly  upon  the  point,  is,  in  like  manner, 
conclusive  upon  the  same  matter,  between  the  same  parties, 
coming  incidentally  in  question  in  another  Court  for  a  different 
purpose;  but  neither  the  judgment  of  a  concurrent  or  exclusive 
jurisdiction  is  evidence  of  any  matter  which  came  collaterally 
in  question,  though  within  their  jurisdiction;  nor  ot  any  matter 
incidentally  cognizable,  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment/' 

Some  years  later,  in  Oviram  ▼.  Morewood^^  Lord  Ellen- 
borough,  0.  J.,  said  :  **  A  recovery  in  any  one  suit  upon  issue 
joined  on  matter  of  title  is  equally  conclusive  upon  the  subject- 
matter  of  such  title :  and  a  finding  upon  title  in  trespass  not 
only  operates  as  a  bar  to  the  future  recovery  of  damages  for  a 
trespass  founded  on  the  same  injury,  but  also  operates  by  way 
of  estoppel  to  any  action  for  an  injury  to  the  same  supposed 
right  of  possession  •  •  •  And  it  is  not  the  recovery,  but 
the  matter  alleged  by  the  party,  and  upon  i/«hich  the  recovery 
proceeds,  which  creates  the  estoppel.  The  recovery  «>f  itself  in 
an  action  of  trespass  is  only  a  bar  to  the  future  recovery  <>f 
damages  for  the  same  injury :  but  the  estoppel  precludes  parties 
and  privies  from  contending  to  the  contrary  of  that  point  or 
matter  of  fact  which,  having  been  once  distinctly  put  in  issue 
by  them,  or  by  those  to  whom  they  are  privy  in  estate  or  law, 
has  been,  on  such  issue  joined,  solemnly  found  against  them/' 

4.     The  real  character  of  the  doctrine  has  been,  to  some 
Mistaken      treatment     extent,    thrown    into    the     back-ground  ia 
of  the  doctrine  in     England  by  its  treatment  as  a  branch  of  the 
England  as  an  es-     law  of  estoppel,  which  it  resembles  only  in  the 
^^PP®'*  circumstance  that  both  exclude  contradic- 

tory evidence,  and  from  which  it  differs  chiefly  in  not  resulting 
from  an  act  of  a  party  himself  as  an  estoppel  does.  The  in- 
appropriateness  of  this  mode  of  treating  the  doctrine  has 
often  been  pointed  out,  and  a  mistake  that  resulted  from  it 
in  practice  was  that  it  came  to  be  held  in  some  cases  that  the 
plea  of  re^  fudicaiaf  unless  pleaded  in  bar,  could  not  be  given  in 
evidence,  and  was  to  be  considered  as  waived  like  other  estop- 
pels/^ The  good  sense  of  the  Judges  prevailed,  however, 
and  the  proposition  was  denied  in  its  applidation  to  judgments, 
as  the  estoppel  arising  from  an  act  of  the  party  himself  is  allowed 


11  3  T.  R.  946. 


I     It  Howard  v.  Mitobell,  14  Mas*.  241. 
I  Adami  V.  BaniM,  17  Mass.  906* 
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for  the  benefit  of  the  other  party  which  he  may  waive;  but 
the  whole  community  have  an  interest  in  holding  the  parties 
conclusively  bound  by  the  re«ult8  of  their  own  litigation.V 

The  distinction  between  the  doctrines  of  res  judicata  and 
of  estoppel  was  explained  very  clearly  by  Mr.  Justice  Mahmood 
in  Sitaram  v.  Amir  BegamJ^  **lhat  the  effect  of  the  plea 
of  res  judicata,*'  said  the  learned  Judge,  "may,  in  the  result, 
operate  like  an  estoppel,  by  preventing  a  party  to  a  litigation 
from  denying  the  accuracy  of  the  former  adjudication,  cannot 
be  doubted."  But  here  the  similarity  between  the  two  rules 
virtually  ends,  and  it  is  equally  clear  that  the  ratio  upon  which 
the  doctrine  of  estoppel,  properly  so  called,  rests,  is  distinguish- 
able from  that  upon  which  the  plea  of  res  judicata  is  founded. 
The  essential  features  of  estoppel  are  those  which  have  found 
formulation  in  Sec.  115  of  the  Evidence  Act,  the  provisions  of 
which  proceed  upon  the  doctrine  of  equity,  that  he  who  by  his 
declaration,  act,  or  omii^sion  has  induced  another  to  alter  his 
position,  shall  not  be  allowed  to  turn  round  and  take  advantage 
of  such  alteration  of  that  other's  position.  All  the  other  rules 
to  be  found  in  Chapter  VIII  of  the  Evidence  Act,  relatinir  to 
the  estoppel  of  tenant,  or  of  acceptors  of  bills  of  exchange, 
bailees  or  licensees,  proceed  upon  th«  same  fundamental 
principles.  On  the  other  hand,  the  rule  of  res  judicata  does 
not  owe  its  origin  to  any  such  principle,  but  is  founded  upon 
the  maxim,  nemo  debet  bis  vexari  pre  und  et  eadem  causa — a 
maxim  which  is  itself  an  outcome  of  the  wider  maxim,  interest 
reipubl%c(B  ut  sit  finis  litium.  The  principle  of  estoppel,  as 
I  have  already  said,  proceeds  upon  different  grounds,  and  I 
think  the  framers  of  the  Indian  Codes  of  procedure  acted  upon 
correct  juristic  classification  in  dealing  with  the  subject  of 
res  judicata  as  appertaining  to  the  province  of  procedure 
properly    so  called.     Perhaps   the   shortest   way    to  describe 

k  **  Kenned  J,  J^  in  Mar$K  ▼.  Pi&r^^^  titer  pointing  out  the  pemidonB  efleots  of  a  oon* 
trary  doctrine,  sajs  '*  The  effect  of  a  judgment  of  a  Court  having  jurisdiction  over  the  subject 
matter  oi  oontroTersy  between  the  parties,  eren  as  an  estoppel,  is  very  different  from  an 
estoppel  aiiBing  from  the  act  of  the  party  himself,  in  making  a  deed  of  indentnrev  ^^ 
whidi  may  or  may  not  be  enforced  at  the  election  of  the  other  party,  because  whatever 
the  parties  have  done  by  compact,  they  may  undo  by  the  same  means.  Kut  a  judgment  of 
a  proper  Ck)urt,  being  the  sentence  or  conclusion  of  the  law,  upon  the  facts  contained  with* 
In  the  record,  puts  an  end  to  all  further  litigation  on  account  of  the  same  matter,  and 
becomes  the  law  of  the  case,  which  cannot  be  changed  or  altered,  even  b^  the  consent  of 
the  parties,  and  is  not  only  binding  upon  them,  bat  upon  the  Courts  and  juries  ever  after* 
wards,  as  long  as  it  shall  remain  in  force  and  onrevetsed.'* 


»  Or.  Iv.  1. 007.  I     i«  I.  L.  R.  Tin.  AU.  3S1  |     i»  SO  Am.  D%o*   ISi. 


Digitized  by 


Google 


G  ADOPTION  OF  THE  ENGLISH  DOCTRINE  IN  INDIA.  [S.  6- 

the  difference  between  the  plea  of  res  judicata  and  an  estoppel 
is  to  say  that  whilst  the  former  prohibits  the  Court  from 
entering  into  an  inquiry  at  all  as  to  a  matter  already  adjudicated 
upon,  the  latter  prohibits  a  party,  after  the  inquiry  has 
already  been  entered  upon,  from  proving  anything  which 
would  contradict  his  own  previous  declaration  or  acts  to 
the  prejudice  of  another  party,  who,  relying  upon  tho'^e 
declarations  or  acts,  altered  his  position.  In  other  words, 
res  judicata  prohibits  an  inquiry  in  liminey  whilst  an  estoppel 
is  only  a  piece  of  evidence.  Further,  the  theory  of  res 
judicata  is  to  presume  by  a  conclusive  presumption  that  the 
former  adjudication  declared  the  truth,  whilst  an  estoppel, 
to  use  the  word8  oi'  Lord  Coke,  is  where  a  man  is  concluded 
by  his  own  act  or  acceptance  to  say  the  truth,  which  means 
he  is  not  allowed  in  contradiction  of  his  former  self  to  prove 
what  he  now  chooses  to  call  the  truth.  Thus  the  plea  af 
res  judicata  proceeds  upon  grounds  of  public  policy  properly 
so  called,  whilst  an  estoppel  is  simply  the  application  of  equi- 
table principles  between  man  and  man,  two  individual  paities 
to  a  litigation." 

5.     The  subslaiMie  of  ihe  rule  a«  enunciated  and  recognised 

in  England  was^  however,  approved  of  and 

Adoption      of     the     ^^.tej  upon  in  numerous  cases  by  the  Judges, 

Enehsh  doctnno  in  j     •  ^    i       i         .  •   ;  •      Ii  • 

British  India.  ^""    imported   almost   res   mt^ra^  m  this 

country.  Long  before  the  enactment  of  a 
complete  Code  of  Civil  Procedure  >u  India  it  whs  laid  down  as 
a  general  rule,  that  "a  Court  cannot  entertain  any  cause 
which  shall  appear  to  have  been  heard  and  determined  by  any 
Judge  before." ^^  Even  after  the  enactment  of  the  Civil  Pro- 
cedure Code  of  1859,  their  Lordships  of  the  Privy  Council 
acted  expressly  upon  the  English  rule  in  Soorjomonee  Dayee 
V.  Suddanund.^^  They  referred  to  that  rule  with  approval 
in  Krishna  Behari  Ray  v.  jBro;i?su;an'^,  observing  that  "  hy 
the  general  law,  where  a  material  issue  has  been  tried  and 
determined  between  the  same  parties  in  a  proper  suit,  and  in  a 
competent  court,  as  to  the  status  of  one  of  them  in  relation  to 
the  other,  it  cannot,  in  their  opinion,  be  ag^ain  tried  in  another 
suit  between  them.*'  And  in  Khugowlie  Singh  v.  Hussein 
Bux^^  their  Lordships  observed,  as  to  the  statement  of 
the  rule  in    the  Duchess   of  Kingston's   case^  that  there   was 

a«'  Fid* aathorities  cited  in  Mac.  Civ.  Proc.  |     ^*  L.  B.  II  I.  A,  283. 

51  (Snd  Ed.\  i»  VII  B.  L.  K.  C73. 
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nothing  **  tecbnical  or  peculiar  to  the  law  of  England  in  the 
rule  as  so  stated,  U  was  recognized  by  the  Civil  Law  and  it 
is  perfectly  consistent  with  Sec.  2  ol  the  Civil  Procedure  Code 
of  1859." 

6.  The  statement  of  the   rule  in  Sec.  2,  while  perfectly 

consistent  with  that  in  the  Duchess  of 
Ennctment  of  the  rule     Kinqstons  case,  was  not  identical  with,  and 

of  bar  bv  juagment      .   u  •  i        i  i         i       ^       v    '*,        ja.  x   j 

in  Briii;h  India.  ♦^"  considerably   short  ot    it.     It   enacted 

only  that  "  the  Civil  Courts  shall  not  take 
coiinizance  of  any  suit  brought  on  a  cause  of  action  which  shall 
have  been  heard  and  determined  by  a  Court  of  competent 
jurisdiction,  in  a  former  suit,  between  the  same  parties  or 
between  parties  under  whom  they  claim."  It  thus  provided 
onlv  for  that  portion  of  the  doctrine  of  res  judicata  which 
relates  to  what  is  designated  bar  by  judgment,  and  which  really 
imports  the  bar  of  a  suit  by  a  judjjmenton  the  merits  in  a  former 
suit  on  the  sjime  cause  of  action.  The  Supreme  Court  of 
Massachusetts  said  iu  Foster  v.  Richard  BHSteed^  that  **  the 
doctrine  of  res  judicata  amounts  simply  to  this,  that  a  cause  of 
action  once  finally  determined,  without  appeal,  between  the 
parties,  on  the  meiits,  by  a  competent  tribunal,  cannot  after- 
wards be  litigated  by  new  proceedings  either  before  the  same  or 
any  other  tribunal."  It  is  no  doubt  this  aspect  of  the  doctrine 
of  res  judicata  that  is  first  recognized  in  the  growth  of  juristic 
administration,  but  in  later  stages  it  can,  only  by  a  loose  use  of 
the  language,  be  said  to  cover  the  whole  extent  of  the  applica- 
tion of  that  doctrine. 

7.  Section  2  left  unnoticed  and  ignored  the  remaining  por- 

tion of  the   doctrine,  the  portion  relating  to 
Bar  by  judgment  dis.      ^j^^    j^^^  ^f    t,,^   ^^.j^^l    ^^  ^^    jg^^^    by  iudg- 
tinfiui^hed       irorn  ^  ,     ^  .  ,  .  .i     "^    i 

bar  by  verdict.  meut   on    that  issue,  the    portion    that    has 

often,     though     not  quite    correctly,    been 

indicated  by  the  expression  *  bar  by  verdict.*     The  gist  of  that 

branch  of  the  doctrine  is  that  an  actual  decision  on  nny  matter 

directly   in  issue  in  a  suit  is  conclusive  of  that   issue  in  every 

subsequent   suit  brought  on  any  cause  and  for  any  purpose  or 

object.     This  distinction  has  been  held  to  be  of  great  practical 

importance,  especially  by  American    lawyers,  and   there    is   no 

doubt     but   that   confusion    has   sometimes   resulted    from    an 

inadvertence    to  it.     It  was  explained   clearly  in    the  judgment 

of  the  United  States  Supreme  Court  in  Cromwell   v.    Sac^^^  in 

»  I  Am.  £ep.  423.  |     21  M  U.  8.  331. 
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deliTering  which  Mr.  Justice  Field, — referring:  to  the  difference 
between  the  effect  of  a  judurment  as  a  bar  or  estoppel*  against 
the  prosecution^  of  a  second  action  upon  the  same  claim  or 
dt*mand»  and  its  effect  as  an  estoppel  in  Hnother  action' 
between  the  same  parties  upon  a  different  claim  or  cause  of 
action,— said  :  **  In  the  former  case  the  judgment,  if  rendered 
upon  the  merits,  constitutes  an  absolute  bar  to  a  subsequent 
action.  It  is  a  finality  as  to  the  claim  or  demand  in  contro- 
versy, concluding  parties  and  those  in  privity  with  them,  not 
only  as  to  every  matter  which  was  offered  and  received  to  sus- 
tain or  defeat  the  claim  or  demand,  but  as  to  any  other 
admissible  matter  which  might  have  been  offered  for  that 
purpose.  Thus,  for  example,  a  judgment  rendered  upon 
a  promissory  note  is  conclusive  as  to  the  validity  of  the  instru- 
ment and  the  amount  due  upon  it,  although  it  be  subsequently 
alleged  that  perfect  defences  actually  existed,  of  which  no  proof 
was  offered,  such  as  forgery,  want  of  consideration,  or  payment. 
If  such  defences  were  not  presented  in  theacti<m  and  established 
by  competent  eviilence,.  the  subsequent  allegation  of  their 
existence  is  of  no  legal  consequence.  The  judgment  is  as^ 
conclusive,  so  far  as  future  proceedings  at  law  are  concerned, 
as  though  the  defences  never  existed.  The  language,  therefore, 
which  is  so  often  used,  that  a  judgment  estops  not  only  as  to- 
every  ground  of  recovery  or  defence  actually  presented  in  the 
action,  but  also  as  to  every  ground  which  might  have  been 
presented,,  is  striotlt/  accurcue  when  applied  to  the  demand  or 
claim  in  controversy.  Such  demand  or  claim,  having  passed 
into  judgment,  cannot  again  be  brought  into  litigation  between 
the  parties  in  proceedini^s  at  law  upon  any  ground  whatever. 
But  where  the  second  action  between  the  same  parties  is  upon  a 
dijfferent  claim  or  demand^  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determination  of  which  the  finding  or 
verdict  was  rendered.  In  all  cnses,  therefore,  where  it  is  sought 
to  apply  the  estoppel  of  a  judgment  rendered  upon  one  cause  of 
action  to  matters  arising  in  a  suit  upon  a  different  cause  of  action, 
the  enquiry  mustalways  be  asto  the  point  or  question  actuallyliti- 
gated  and  determined  in  the  original  aclion,not  what  might  have 
been  thus  litigated  and  determined.  Only  upon  such  matters  is 
thejudgment  conclusive  in  another  action/'  Mr.  Black  observes 
^Uhat  the  differences  between  the  two  cases  are  found  chiefly  in 
two  regards,  viz..,  as  regards  the  identity  of  the  subject-matter 
in  the  successive  suits,  and  as  respects  the  scope  of  the  estoppel 


Digitized  by 


Google 


8.  8.1  BAR  BY  VERDICT  RECOONtZEt)  IN  INDU.  g 

as  to  the  matters  determined  by  it/*  He  even  goes  to  the  length 
of  saying  <*  that  the  two  cases  are  distinguished  by  important 
changed  in  the  rule;  in  so  much  that  they  suggest  a  clear  line  of 
cleavage  for  the  logical  division  ofthe  general  subject,  and  a  prin» 
ciple  for  the  classification  of  the  multitude  of  authorities.^'^ 

The  first  case  is  certainly  less  extensive  than  the  second^  but 
the  two  do  not  appear  to  be  separate  and  independant  branches 
of  the  rule  of  res  judicata.  In  fact,  a  consideration  of  the  main 
condition  of  the  first  case  that  the  former  judgment  must  have 
been  on  the  merits  and  on  the  same  cause  of  action,  shows  that 
that  case  is  actually  comprised  in  the  second  case  of  the  conclu- 
siveness  of  judgment.  A  judgment  is  said  to  proceed  upon 
the  merits  *  when  the  very  cause  of  action  is  decided  upon'*' 
and  Mr.  Black  himself  says,^  that  a  **  judgment  is  upon  the 
nierits,  when  it  amounts  to  a  declaration  of  the  law  as  to  the 
respective  rights  and  duties  of  the  parties,  based  upon  the 
ultimate  fact  or  state  of  facts  disclosed  by  the  pleadings  and  evi- 
dence and  upon  which  the  right  of  recovery  depends,  irrespec- 
tive of  formal,  technical,  or  dilatory  objections  or  contentions.** 
It  is  clear  therefore  that  a  judgment  in  a  suit  will  bar  another 
suit  only  when  the  latter  is  based  on  the  same  point  on  which 
the  former  was  based  and  which  was  decided  in  that  former  suit, 
and  this  is  exactly  the  enunciation  of  the  rule  of  bar  by 
verdict  or  conclusiveness  of  judgment.  This  is  further  evident 
from  "the  fact  that  a  judgment  although  not  upon  the  merits, 
and  therefore  not  conclusive  in  respect  to  the  very  cause  of 
action,  may  still  be  final  as  to  the  precise  point  upon  which 
the  determination  was  based.''** 

8.     This  defect   in  ihe  Rule  enacted  by  Sec.  2  was  made 

Principle  of  bar   by     "P   ^y    the   Courts   continuing   on  general 

TerSct  acted  upon     principles  to  act  upon  the  rule  of  the  con- 

bylndianCoartson     clusiveness  of  judgments  as  to  issues  also. 

general  principles-      jj^^    Justice    Mahmood    pointed     out     in 

Jamaitunnissa  y.  Lutfunnissa^^^  that  in  **  Sec.  2  the  principle 

of  res  judicata  was  embodied  only  to  a  limited  extent;  but  in 

interpreting  the  section,  the  Privy  Council  holding  .that,  apart 

from  legislative   enactment,   the   principle  of  res  judicata  was 

an  essential  part  of  the   law   of  procedure   in  every   civilized 

country,  applied  that  principle  to  the  trial  of  issues  as  well  as  to 

the  trial  of  suits."    During  almost  the  last  days  of  the  authority 

2'  BL  Jod.  006.  )     >*  Bl.  Jad.  828. 

'*  Bie  B^op.  aa  a«  L  L.  a.  VIX.  All.  615. 
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of  that  rule,  Sir  Richard  Garth,  C.  J.,  in  Nobo  Doorga 
Dasi  V.  Foyz  Bux^^^  after  referring  to  the  diflSculty  of  the 
application  of  the  law  of  estoppel  to  such  cases,  said  :  *•  Each 
year's  rent  is  in  itself  a  separate  and  entire  cause  of  action,  and 
if  a  suit  be  brought  for  a  year's  rent,  a  judgment  obtained  in 
that  suit,  whatever  the  defence  might  be,  would  seem  only  to 
extend  to  the  subject-matter  of  the  suit,  and  leave  the  land- 
lord at  liberty  to  bring  another  suit  for  the  next  yearns  rent, 
and  the  tenant  at  liberty  to  set  up  to  that  suit  any  defence  she 
thought  proper.  But  it  is  said,  on  the  otiier  hand,  that  in  the 
former  suit  between  the  defendant  and  the  plaintiff,  the  entire 
question  of  what  ought  to  be  the  permanent  abatement  of  rent, 
during  the  whole  period  of  the  lease,  was  substantially  and 
necessarily  tried  and  determined,  and  that  they  are  neither  of 
them  at  liberty  lo  re-open  the  question.  The  principle  upon 
which  the  abatement  was  mavie,  the  value  of  the  land,  the  mea- 
surements, and  other  circumstances  which  form  the  materials 
upon  which  the  Judge  would  estimate  the  amount  of  the 
abatement,  would  be  applicable  to  one  year  as  well  as  to  an- 
other, and  what  was  a  just  and  proper  abatement  for  the  year 
1871  would  be  an  equally  just  and  proper  abatement  iu  each 
succeeding  year.  There  certainly  appears  to  be  great  weight 
in  this  reasoning.  The  cases  of  Mohima  Chandra  v»  Asradha 
Dassia,^^  and  Rakhal  Dass  v.  Hira  Motee  Dasi^^  seem  very 
much  in  point,  and  we  think  that  we  ought  to  act  upon  them. 
In  one  of  these  cases,  the  suit  was  brought  by  a  landlord  for  one 
year's  rent.  The  answer  was,  the  land  is  rent-free,  and  a 
decision  was  passed  against  the  landlord  upon  that  ground. 
Another  suit  was  afterwards  brought  by  the  landlord  for  an- 
other year*s  rent,  and  it  was  held  that  as  between  the  parties 
it  had  been  decided  that  the  land  was  rent-free,  and  that  this 
decision  was  binding  upon  them  not  only  for  the  one  year,  but 
for  all  future  years.*' 

9.     Other  difficulties  were  experienced  in  the  construction 

of  the  rule  on  account  of  the  rather  vague 

Difficulties   experienced     import  of  the  expression  *  cause  of  action', 

in  the  application  of    ^|,i^|^  be  pronounced  to  be  the  key- 

the  Statutory  Rule  OB        ^  «^/        i       /•  i_       i       •    j  .      'lY 

account  of  the  expres-     ^'^"^  <^<^  ^he  rule  of  bar  by  judgment.    I  he 
sion  Cause  of  Action,      exact  signification  of  the  term  for  the  pur- 
pose of  the  rule  of  res  judicata  was  con- 
sidered in  several  cases.     Generally  speaking,  the  term  cause  of 


2'  I.  L.  R.  I.  t  al.  30^.  I     w  XV.  B.  L.  B.  251.  |     »»  XXU  W.  R.  383. 
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action  means  and  includes  every  fact  which  it  is  material 
10  be  proved  to  entitle  the  plaintiff  to  succeed,'^  every 
fact  stated  as  a  cause  of  action  in  the  plaint,  every  fact 
on  which  the  plaintiflF  bases  his  title  to  the  relief  asked 
by  him.'*  Sir  M.  E.  Smith,  in  delivering  the  decision  of 
their  Lordships  of  the  Privy  Council  in  Soorjomonee  Dayee  v. 
Sudanand^^^  expressed  it  as  their  opinion  that  **the  term  cause 
of  action  is  to  be  construed  with  reference  rather  to  the  substance 
than  to  the  form  of  action."  In  Krishna  Behari  Roy  v.  Broje- 
swari^^  he  further  expressed  it  as  their  Lordship's  opinion  that 
in  Sec.  2  "  the  expression  cause  of  action  cannot  be  taken  in  its 
literal  and  most  restricted  sense."  In  Chand  Kaur  y.  Par  tap 
Singhy^  Lord  Watson  in  delivering  their  Lordships*  decision 
said,  *•  The  cause  of  action  has  no  relation  whatever  to  the  defence 
which  may  be  set  up,  nor  does  it  depend  upon  the  character  of 
the  relief  prayed  for  by  the  plaintiff.  It  refers  entirely  to  the 
grounds  set  forth  in  the  plaint  as  the  cause  of  action,  or  in  other 
words,  to  the  media  upon  which  the  plaintiff  asks  the  Court 
to  arrive  at  a  conclusion  in  his  favour."  In  Naro  Hari  v. 
Anpurnabaii^^  Mr.  Justice  West  in  delivering  the  judgment 
of  the  Bombay  High  Court  said  with  reference  to  that  expression 
of  opinion,  that  their  Lordships  **  would  not  allow  a  matter  once 
disposed  of,  to  be  litigated  again  in  a  suit  framed  so  as  to  differ 
formally  from  the  previous  one ;  and  by  substance  they  seem  to 
mean  the  aggregate  of  circumstances  on  which  the  former  suit 
proceeded  or  ought  to  have  proceeded  with  reference  to  the 
relief  sought  to  be  obtained  ....  His  (plaintiff)  cause 
of  action,  into  whatever  Protean  forms  it  may  be  moulded  by 
the  ingenuity  of  pleaders,  is  to  be  regarded  as  the  same,  if  it 
restson  facts  which  are  integrally  connected  with  those  upon  which 
a  right  and  infringement  of  the  right  have  already  been  once 
asserted  as  a  ground  for  the  Court's  interference^  •  .  .  • 
This  is  the  principle  involved  in  Lord  Westbury's  decision  in 
the  case  of  Hunter  v.  Stewart,^"^  which  has  been  adopted  in 
recent  decisions  of  this  court,  but  without  any  conscious  depar- 
ture from  the  rule  that  matters  naturally  connected  with  each 
other  so  as  to  be  proper  for  investigation  together  ought  to  be 
brought  forward  at  the  same  time,  and  are  to  be  considered  as 
forming  but  a  single  Cause  of  Action." 


*»  Cook  «.  GUI,  T..  B   8  C.  P.  107. 

SI  tband  Koar  v    Partap  Singb,  h,  B.  XV 

I.  A.  156. 
*i  m.  B.  L.  B.  315. 
M  L.R.  U.I.A.283. 


»*  L.  B.  XV.  I.  A.  156. 

«s  I.  L.  R.  XI.  Bom.  166  (n). 

s<  Qaoted  with  approval  in  Haaam  Ibrahim 

o.  Manoharam,  I.  L.  B.  III.  Bom.  139. 
*->  4  06  0.  P.  an^  J.  1C8. 
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12  IDENTITY  OF  CAUSE  OF  ACTIQN.  p.  10. 

It  has  been  often  laid  down  here  as  well  as  in  other  coun^ 
tries'*  that  a  proper  test  of  the  identity  of  a  cause  of  action  is 
whether  the  same  evidence  would  sustain  both  actions,  as  "  two 
causes  of  action  are  held  to  be  the  same,  only  when  the  same 
evidence  will  sustain  both,'^ 

The  character  of  the  identity  of  cause  of  action,  which  is 
essential  to  the  application  of  the  plea  of  bar  by  judgment,  has 
been  often  considered  by  the  American  Courts  also.  *«  The 
applicability  of  the  plea/*  said  the  Texas  Supreme  Court  in 
Oirardin  v.  Dean,^^  •*  depends  upon  the  identity  of  the  cause  of 
action  or  matter  of  defence  in  issue,  and  not  the  identity  or 
similarity  of  the  points  or  grounds  urged  to  support  or  maintain 
the  action  or  matter  of  defence ;  the  reasons,  the  theories,  the 
arguments  by  which  the  contention  may  be  supported  being 
irrelevant  and  not  to  be  taken  into  account."  For  the  identity 
of  the  cause  of  action,  it  is  not  necessary  that  both  the  suits  are 
related  to  the  same  subject  nmtter.^  Nor  is  it  sufficient  that 
the  transactions  involved  in  and  giving  rise  to  the  two  suits  are 
the  same;  or  that  the  same  facts  are  used  in  the  second  suit 
as  were  used  in  the  first,  for  it  might  be  that  such  facts  consti- 
tuted  but  one  severable  part  of  the  plaintiflTs  whole  demand.*^ 
Nor  a  fortiori  is  it  sufficient  that  the  two  cases  should  have  grown 
out  of  the  same  transaction  or  state  of  facts  so  as  to  require  the 
same  evidence  to  be  produced  in  the  second  suit;  for  the  objects 
and  causes  of  action  relating  to  the  fact  might  be  successive  or 
otherwise  diflferent.  The  cause  of  action  may  be  different  even 
when  the  relief  asked  is  the  same,*^  and  it  has  been  held  by  their 
Lordships  of  the  Privy  Council  in  Shankar  v.  Dyashankar,^ 
that  for  the  identity  of  the  cause  of  action  it  is  not  necessary 
that  the  relief  asked  in  the  two  suits  should  be  the  same. 

10,     Sec,  2  was  therefore  very  considerably   modified   on 

The  enactment  iuBri-     ^^^  enactment  of  the  Civil  Procedure  Code 

tish   India  of  the     of  1877;   the  rule  of  the  bar  by  judgment 

rule  of  conclusive-     having  been  replaced  by   that   of  conclu- 

ness  of  judgment,        ^^^^^^  ^f  judgment,  and  the  reference  to 

c  Thus  it  was  said  by  the  California  Supreme  Court  in  Taylor  v.  Castle**  that 
«» the  cause  of  action  is  aaid  to  be  the  same  when  the  same  evidence  will  support  both 
actions  ;  or  rather  the  evidence  necessary  to  sustain  a  judgment  for  the  plamtiff  in  the 
present  action  would  have  authorised  a  judgment  for  the  plaintiff  in  the  former," 


»  Hitohin  •.  Campbell,  S  W.  Bl,  831. 
Martin  v.  Konnedy,  2  Boa.  and  Pal.  09, 
HtMitor,  V.  Stewart,  4  Da  G.  F.  and  J.  16a, 
Bronsden, «.  Hamphrey,  14  Q.  B.  D.  141. 
ICao.  CiT.  Proo.  5S. 

)9aro  Uari  v.  Anpamabai,  J.  {4.  R.  XI  Bom. 
160(«). 
PfY  a»Y.  v.  S»Umbh*i.  I,  L.  R.  X,  Bom,  S7. 


..  ^'^^•"S^  ••  ft»n»««ni,  I.  L.  B.  IX.  Miul.  «7SU 

»  49  Tex.  843. 

*o  Bilaand  v.  MoManomy,  82  Ind.  139. 

«  Nathana  o.  Hope,  77  S.  Y.  420. 

*»  Qilmer  v.  Morris.  36  Fed.  Rep,  681 

*•  L.  I^.  XV  L  A.  66,  ^ 

«  42  ti^l.  371. 
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the  identity  of  the  cause  of  action  replaced  by  that  of  the  matter 
in  issue,  which  as  indicated  above  is  the  first  essential  of  the 
rule  of  res  judicata.'^  The  rule  was  thus  enacted  as  Sec. 
13  in  the  following  form : — 

*•  No  Court  shall  try  any  suit  or  issue  in  which  the  mat- 
ter, directly  and  substantially  in  issue,  has  been  heard  and 
finally  decided  by  a  Court  of  competent  jurisdiction,  in  a 
former  suit  between  the  same  parties,  or  between  parties  under 
whom  they  or  any  of  them  claim,  litigating  under  the  same 
title. 

Explanation  L — ^The  matter  above  referred  to  must,  in 
the  former  suit,  have  been  alleged  by  one  party,  and  either 
denied  ur  admitted,  expressly  or  impliedly,  by  the  other. 

Explanation  II. — Any  matter  which  might  and  ought  to 
have  been  made  ground  of  defence  or  attack  in  such  former  suit 
shall  be  deemed  to  have  been  a  matter  directly  and  substan- 
tially in  issue  in  such  suit. 

Explanation  III. — Any  relief  claimed  in  the  plaint, 
which  is  not  expressly  granted  by  the  decree,  shall,  for  the  pur- 
pose of  this  section,  be  deemed  to  have  been  refused. 

Explanation  IV. — A  decision  is  final  within  the  meaning 
of  this  section,  when  it  is  such  as  the  Court  making  it  could 
not  alter  (except  on  review)  on  the  application  of  either  party 
or  reconsider  of  its  own  motion.  A  decision  liable  to  appeal 
may  be  final  within  the  meaning  of  this  section  until  the  appeal 
is  made. 

Explanation  V. — Where  persons  litigate  bond  fide  in  res- 
pect  of  a  private  right  claimed  in  common  for  themselves  and 
others,  all  persons  interested  in  such  right  shall,  for  the  purpose 
of  this  section,  be  deemed  to  claim  under  the  persons  so 
litigating. 

Explanation  VI. — Where  a  foreign  judgment  is  relied  on, 
the  production  of  the  judgment  duly  authenticated  is  presump- 
tive evidence  that  the  Court  which  made  it  had  competent 
jurisdiction,  unless  the  contrary  appear  on  the  record ;  but  such 
presumption  may  be  removed  by  proving  the  want  of  juris- 
diction." 

d  Mr.  Freeman,  referring  to  the  identities  of  subject-matter,  of  cause  of  action,  and  of 
porpose  or  object,  says,  **  While  a  concurrence  of  these  identities  usually  attends  when  one 
case  is  determined  by  the  decision  in  another,  yet  nothing  is  indispensable  to  impart  a 
conclusive  effect  to  a  former  judgment,  as  will  be  manifest  by  reference  to  a  few  of  the 
reported  cases,  except  identity  of  issue  or  issues  involved." 
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14  GENESIS  OF  THE  RULE.  [Sa  11,  12. 

11  •     Sir  Whitley  Stokes,  who  for  a  long  time  as  Secretary 
.  in  the  Legislative  Department  to  the  Gov- 

Rulf!°'"""  ernment  of  India,  and  later   as   the   Legal 

Member  of  the  said  Government,  took  an  im- 
portant part  in  drafting  the  section,  in  speaking  of  its 
genesis,  has  said,  **  The  principal  clause  and  first  Explana- 
tion are  founded  on  the  definition  in  Livingstone's  Code  of 
Evidence  for  the  State  of  Lousiana,  Sec.  192.  lies  judicata  is 
whatever  has  been  finally  decided  by  a  Court  of  competent 
jurisdiction — proceeding  according  to  the  forms  of  law — by  a 
valid  sentence  on  a  matter  alleged,  and  either  denied  or  expressly 
or  impliedly  confessed  by  the  other;  and  it  is  conclusive  evidence 
of  that  which  it  decides,  between  the  same  parties  or  those  that 
represent  them,  litigating  for  the  same  thing,  under  the  same 
title  and  in  the  same  quality.  The  second,  third,  fourth  and 
fifth  Explanations  rest  on  decisions  of  English  or  Indian  Courts. 
The  sixth  is  taken  from  Livingstone's  Code  just  mentioned. 
Sec.  198,  and  should  be  transferred  to  the  Evidence  Act.'* 

12.     The  chief  alteration  made  by  Sec.  13  is  the  statutory 
recognition  of  the  principle  of  bar  by  ver- 
The  provision  as  to     jict.      The    Select    Committee     in    their 
dSants.  *  R^P^r^  presented  with  Bill  IV  of  the  Civil 

Procedure  Code  of  1877,  said  that  they  had 
'•amended  the  section  by  extending  it  so  as  to  provide  for  estop- 
pels against  defendants,''  and  that  was  done  apparently  by 
introducing  the  word  Hssue.'  Other  alterations  in  the  language 
necessitated  by  that  addition,  were  not  made^  but  the  rule,  even 
as  it  stands,  is  quite  clear  and  unambiguous;  and  Latham,  J., 
observed  in  Rung  Rav  v.  Sidhi  Mahomedf^^  that  *'  under  the 
wordsofSec.  13  'suitor  issue,'  the  answer  is  admissible  to  estop 
a  defendant  from  defence  as  well  as  a  plaintiff  from  attack." 
In  Jamaitunnisa  v.  LutfunniisaJ^  Mr.  Justice  Mahmood, 
speaking  of  the  Section  said,  ^*  It  deals  with  two  matters :  first, 
the  trial  of  suits,  and  secondly,  the  trial  of  issues.  It  is  founded 
on  a  long  course  of  judicial  decisions,  and  especially  on  the  dicta 
of  the  Privy  Council,  and  has  formulated  in  express  terms  the 
rule,  which  previously  was  only  expressed  in  part  by  legislative 
enactment,  that  the  principle  of  r^^yurfeM^ei  applies  both  to  the 
trial  of  suits  and  to  the  trial  of  issues.  The  distinction  between 
the  two  things  appears  to  me  to  be  clear.  A  suit  ends  in  a 
dismissal  or  a  decree,  in  whole  or  in  part.     An  issue  ends  in  a 

*»  I.  L.  R.  VI.  Bom.  481.  |      *•  I.  L.  R.  VII  All.  «15. 
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finding,  and  the  rule  contained  in  Sec.  13  goes  the  length  of 
saying  that  not  only  is  a  suit  which  has  once  been  tried  and 
determined  not  again  maintainable,  but  an  issue  which  has 
once  been  directly  and  substantially  raised  and  decided,  shall 
not  be  litigated  a  second  time.  The  reason  of  the  maxim. 
Nemo  debet  bis  vexari  pro  eadem  causa  seems  to  me  to 
apply  as  much  to  the  trial  of  issues  as  to  the  trial  of  suits,  for 
in  either  case  the  harassment  to  litigants  would  be  similar  if 
matters  could  be  reagitated  after  having  been  once  duly 
adjudicated  upon.'' 

13.     While  this  provision  as  to  a  bar  by  verdict  has  met 

with   general   approval,   its  extension  by 

'^*l!^n'S^^oT^^^^  Explanation  II  to  the  cases  of  mere  con- 

by  Explanation  IL     structive  verdict  has  been  oft^n  condemned 

as  unsuitable  to   this  country* ;   but  this 

is  due,   to  some  extent,  to  its  being  forgotten  that  the  said 

Explanation  has  not  introduced  any  novel  principle,  and  is,  in 

fact,  in  accordance  with  the  rule  as  recognized  and  acted  upon  in 

England  and  the  United  States.     The  Explanation  has  often 

e  Thus  Sir  Richard  Garth,  C.  J.,  8i)eaking  of  a  suit  on  a  certain  title  beinfr  barred  by  a 
suit  on  another  title,  in  Denohundhoo  v.  Krittomoni  *7,said — "  I  don't  believe  that  the  Legis* 
lature  of  this  country,  nor  the  Lords  of  the  Privy  Council,  in  interpreting  the  language  of 
the  Legislature,  ever  intended  to  impose  upon  a  people,  who  ai-e  for  the  most  part  uneduca- 
ted and  imperfectly  advised,  a  moi-e  stringent  rule  u|K)n  this  difficult  suDJect  than  has 
obtained  for  centuries  past  in  civilized  Europe."  In  Bahu  Lai  v.  Uhri  Prasad  ♦»,  Sir 
Robert  Stuart,  C  J.,  expresse<l  his  sympathy  with  that  view,  and  said  : — "  I  have  in  several 
cases  in  this  court  taken  occasion  to  express  my  regret  that  the  law  on  this  subject  as  recog- 
nized by  English  Courts  should  have  been  so  inconsiderately  imported,  as  I  conceive  it 
hM  been,  into  the  practice  of  the  CJourts  of  this  country,  where  there  arc  few,  if  any,  of 
the  safe-guards  which  render  this  plea  a  reasonable  one  in  a  European  Court ;  and  there 
are  even  judgments  of  the  Privy  Council  in  appeal  from  the  High  Courts  of  India  which 
carry  the  principle  of  this  plea  so  far,  that  I  would  hesitate  to  apply  the  doctrine  they  lay 
down  although  approved  by  so  august  a  tribunal,  unless  the  fact«  were  precisely  the  same, 
ft  should  be  remembered  that  there  is  not  here  that  ropia  peritorum^  that  resource  of  skill- 
ed appliance  afforded  by  the  presence  of  a  thoroughly  trained  and  exi)erienced  bar  that 
there  is  in  England  (or  rather  1  should  say  in  Great  Britain  and  Ireland,  for  the  legal  prac- 
tice on  this  subject  is  the  same  in  all  parts  of  the  United  Kingdom),  and  that  to  intnxiuce 
into  the  practice  of  the  District  Courts  of  India  a  legal  principle,  which,  especially  as  re- 
cently developetl  and  exix>unded.  is  the  result  of  a  high  degree  of  legal  refinement,  is  not 
com-iderate  towards  suitors  who  form  part  of  such  a  ^wpulation  as  w^e  have  to  deal  with, 
rf  it  is  not  tantamount  to  a  denial  of  justice  to  them.  These  poor  people  avail  themselves 
of  the  besjt  professional  assistance  they  can  get  in  the  zUa,  within  which  their  villages  are 
^itnato  ;  but  that  is  often  poor  indeed,  if  it  is  not  generally  unreliable  ;  and  to  refuse  relief 
to  a  plaintiff  who  makes  an  apparently  just  claim  simply  beeau«*o  his  ignorant  district 
pleader  ha*l  omitted  a  particular  plea  in  a  previous  suit  is  surely  a  proceeding  of  doubtful 
wisdom."  In  Mnkammad  Ismail  v.  Ghattar  Sing  ft  *»,  Sir  Robert  Stuart.  C.J.,  again  said — 
*•  I  must  repeat  the  opinion,  which  I  have  so  often  expresswl  from  the  Bench  in  other 
cases,  that  this  pica  of  res  judicata  is  utterly  unsuited  to  the  great  mass  of  litigation  of 
this  country  ;  and  that  in  shutthig  the  mouth  of  a  plaintiff  or  defendant  because  in  a  former 
suit  between  the  same  parties,  or  parties  in  the  same  right,  the  matter  of  the  plea  might 
therein  have  been  urged  and  adjudicated  upon,  but  wa^  inadvertently  omitted  from  consi- 
deration by,  it  may  Ixj,  a  poor  litigant  in  ignorance  of  his  rights,  or  by  his  local  plead<T  not 
less  ignorant  of  his  law,  or  by  a  Court  not  very  intelligent  as  to  cither,  the  policy  of  this 
law  is  mistaken,  and  I  am  convinced  often  leads  to  gross  injustice.'' 

♦«  I  lTb..  n  CaL,  17J.  I     ♦•  I.L.B.,nAlL,M6,  1         *•  L  L.  B.,  IV  AlU.  69. 
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been  justified  on  principles  of  expediency  and  public  policy. 
TliuB  Mr.  Herman  says:  '*  The  plea  of  res  judicata  applies  to 
every  point  which  properly  belonged  to  the  subject  m  litiga- 
tion, and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time  and  determined  res- 
pecting it.     .     .     .A  judgment  decides  every  matter  which 
pertains  to  the  cause  of  action  or  the  defence  set  up,  or  which 
is  involved    in   the  measure   of  relief  to  which  the  cause   of 
action  or  defence  entitles  the  party,  even  though  such  matter 
may  not  be  set  forth  in  the  pleadings,   so  as  to  admit  proof 
and  call  for  an  actual  decision  upon  it.     The  reason  in  favour 
of  this   extent  of  the  rule  are  found  in  the  expediency  and 
propriety  of  silencing  the  contentions   of  parties,  and  of  ac- 
complishing the  ends  of  justice  by  a  single  and  speedy  decision 
of  all  their  rights.     It  is  evidently  proper  to  prescribe  some 
period  to  controversies  of  this  sort;   and  what  period  can  be 
more  fit  and  proper  than  that   which  aflTords  a   full  and  fair 
opportunity  to  examine  and  decide  all  their  claims  ?     This 
rule  is  founded  on  sound  principle.     Suitors   are   bound  to 
prepare  and  present  their  cases  in  a  proper  manner;   they 
cannot  be  allowed  to  allege  their  own  carelessness  or  ignorance 
as  a  ground  for  being   relieved   from  its  consequences.^^    A 
defendant  cannot  escape  from  the  consequences  of  an  adverse 
judgment  on  the  ground  that  he  had  a  good  defence  in  fact, 
and  relied  inconsiderately  on  an  untenable  point  of  law,  and  a 
plaintifi^  is  precluded  from  repairing  his  mistakes  or  omissions 
by  recourse  to  another  action,  unless  under  rare  and  peculiar 
circumstances.*'*^    In   Ewing   v.    McNairy^^   the    Supreme 
Court  of  Ohio  said : —  "By  refusing  to  relieve  parties  from  the 
consequences  of  their  own  neglect,  it  seeks  to  make  them 
vigilant  and  watchful.  On  any  other  principle,  there  would  be 
no  end  to  an  action,  and  there  would  be  an  end  to  all  vigilance 
and  care  in  its  preparation  and  trial.''     This  was  cited    with 
approval  in   Covington  Bridge  Co.  v.    Sargent^^^  in  which 
Ashburner,  J.,  further  said : — "The  rule  can  impose  no  hardship. 
It  requires  no  more  than  a  reasonable  degi'ee  of  vigilance  and 
attention;  a  difierent  course  might  be  dangerous  and  often 
oppressive ;  it  might  tend  to  unsettle  all  the  determinations 
of  law  and  open  a  door  for  infinite  vexation.*' 

Mr.  Freeman  explains  the  rule  still  more  clearly  and  says, 
"  the  general  expression,  found  in  the  ReportSjthat  a  judgment  is 
conclusive  of  every  matter  which  the  parties  might  have  litigat- 
ed in  the  action  is  misleading.    What  is  really  meant  by  this 


•0  Dewey  «.  Peck,  38  Iowa,  912.  |     »«    20  Ohio,  322. 

»i  Henn.  Oomm.  181, 18S.  |     '<»  27  Ohio  237. 
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expression  is,  that  a  judgment  is  conclusive  upon  the  issues 
tendered  by  the  plaintiff's  complaint.  It  may  be  that  the 
plaintiff  might  have  united  other  causes  of  action  with  that  set 
out  in  his  complaint,  or  that  the  defendant  might  have  inter- 
posed counter-claims,  cross-billsiand  equitable  defences^or  either 
of  the  parties  may  have  acquired  new  rights  pending  the  litiga- 
tion, which  might,  by  permission  of  the  court,  have  been  pleaded 
by  supplemental  complaint  or  answer,  and  therefore  might  have 
been  litigated  in  the  action.  But  as  long  as  these  several  matters 
Hre  not  tendered  as  issuesinthe  action,  they  are  not  affected  by  it. 
Whatever  material  allegations  the  plaintiff  makes  in  his  plead • 
ings  he  must  mainiain,  if  they  are  controverted,  and  failing  to 
do  so,  a  judgment  ac;ainst  him  is  conclusive  of  their  falsity. 
The  defendant,  on  his  part,  must  controvert  all  these  allega* 
tions  which  he  wishes  to  gainsay,  and  failing  to  do  so,  their 
truth  is  incontestably  established  as  against  him.  He  cannot  by 
fiiiling  to  deny  any  of  them,  or  if  he  denies  them,  by  failing  to 
offer  evidence  to  controvert  that  offered  by  plaintiff  in  sup- 
port of  any  of  them,  successfully  claim  that  it  has  not  been 
litigated  and  determined  against  him.  In  other  words,  neither 
party  can  decline  to  meet  an  issue  tendered  by  the  other,  and 
then  maintain  that  it  has  not  become  res  judicata.  The 
plaintiff  must  support  all  the  issues  necessary  to  maintain 
bis  cause  of  action.  The  defendant  must  bring  forward  all  the 
defences  which  he  has  to  the  cause  of  action  asserted  in  the 
palaintiff's  pleadings  at  the  time  they  were  filed.  In  this 
sense  is  it  true  that  a  judgment  is  conclusive  of  every  matter 
which  might  have  been  litigated  and  decided  in  the  action. 
But  the  plaintiff  is  under  no  obligation  to  tender  issues  not 
necessary  to  support  his  cause  of  action,  nor  is  the  defendant 
required  to  meet  issues  not  tendered  by  plaintiff';  and  if,  after 
the  defendant  has  fully  met  all  the  issues  tendered  by  plaintiff, 
there  is  any  matter  not  admissible  in  evidence  under  the 
pleadings,  it  is  generally  not  concluded  by  the  judgment,  though 
the  parties  might  by  different  pleadings  have  made  it  an  issue 
in  the  action  and  had  it  determined."^^ 

Field,  J.,  in  delivering  the  judgment  of  the  Court  in  Grom^ 
wellv.  SaCf^  said:  **0n  principle  a  point  not  in  litigation 
in  one  action  cannot  be  received  as  conclusively  settled  in  any 
subsequent  action  upon  a  different  cause,  because  it  might  have 
been  determined  in  the  first  action.     Various  considerations. 


»*  Ft.  Jnd.  441.     |     ««  M  U.  S.,  351. 
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Other  than  the  actual  merits,  may  govern  ft  party  in  hringiBg 
forward  grounds  of  recovery  or  defence,  in  one  action,  which 
may  not  exist  in  another  action  upon  a  di&rent  demand,  such 
as  the  smallness  of  the  amount  or  the  value  of  the  property  in 
controversy,  the  difficulty  of  obtidmng  the  necessary  evidence^ 
the  expense  of  the  litigation,  and  his  own  situation  at  the  time. 
A  party  acting  upon  considerations  like  these  ought  not  to  be 
precluded  from  contesting  in  a  subsequent  action  other  demands 
arising  out  of  the  same  transaction,  •  •  •  The  language  of  the 
yice-Chancellor  in  the  case  of  Henderson  v.  Henderson  ^*  is 
sometimes  cited  as  expressing  a  different  opinion,  but  upon 
examining  the  facts  of  that  case,  it  will  appear  that  the  language 
used  in  no  respect  conflicts  with  the  doctrine  we  have  stated. 
•  •  •  There  is  nothing  in  this  language  applied  to  the  facts 
of  the  case,  which  gives  support  to  the  doctrine  that  whenever 
in  one  action  a  party  might  have  brought  forward  a  particular 
ground  of  recovery  or  defence,  and  neglected  to  do  so,  he  is  in 
a  subsequent  suit  between  the  same  parties  upon  a  different 
cause  of  action  precluded  from  availing  himself  of  such  ground." 
Tliere  is  nothing  in  these  remarks  to  indicate  that  a  decision  in 
any  matter  that  not  only  might,  but  ought  to  have  been  urged 
in  a  former  suit  will  not  be  res  judicata  in  regard  to  that  matter 
in  a  subsequent  suit.  The  rule  as  extended  by  Explanation 
II.  does  not  go  beyond  the  above  statement  of  it,  and  ex- 
pressly enacts  that  it  is  only  the  matter  that  ought  to  have  been 
made  a  ground  of  attack  or  defence  in  the  former  suit  that 
i^hall  be  deemed  to  have  been  in  issue  in  that  suit. 

14.     Another  material  alteration  made  by  Sec.  13  was  the 

express   extension  of  the   doctrine   of  res 

th^^^^^^^Y^^  *°*    j^tcato  with  certain  limitations  to  Foreign 

judgments.      ^^^^^    judgments,  the  limitations  being  enacted  hy 

Sec.  14  which  in  the  Civil  Procedure  Code 

of  1882  stands  as  follows  :•— 

*'  No  foreign  judgment  shall  operate  as  a  bar  to  a  suit  in 
British  India — 
(a)  if  it  has  not  been  given  on  the  merits  of  the  case : 
(6)  if  it  appears  on  the  face  of  the  proceedings  to  be  found- 
ed  on   an  incorrect   view  of  international    law 
or  of  any  law  in  force  in  British  India: 
(c)  if  it  is  in  the  opinion  of  the  Court  before  which  it  is 
produced  contrary  to  natural  justice: 

'  ~      ~  >•  3  Hare,  110. 
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(d)  if  it  has  been  obtaiiied  by  fraud : 

(e)  if  it  sustains  a  claim  founded  on  a  breach  of  any  law 

in  force  in  British  India. 

The  operation  of  the  rule  has  since  been  restricted  to  only 
a  few  Courts  by  a  proviso  added  to  the  section  by  Act  VII  of 
1889,  providing  that  '*  where  a  suit  is  instituted  in  British 
India  en  the  judgment  of  any  Foreign  Court  in  Asia  or  Africa, 
except  a  Court  of  Record  established  by  Letters  Patent  of  Her 
Majesty  or  any  predecessor  of  Her  Majesty  or  a  Supreme  Con- 
sular Court  established  by  an  order  of  Her  Majesty  in  Council » 
the  Court  in  which  the  suit  is  instituted  shall  not  be  precluded 
from  inquiry  into  the  merits  of  the  case  in  which  the  judgment 
was  passed."  The  extension  of  the  doctrine  of  res  judicata^ 
whicb  in  strict  law  applies  only  to  domestic  Courts,  is  from 
motives  of  comity  and  policy  recognised,  with  some  limitations, 
in  almost  every  civilized  country ;  and  had  been  lon^  before 
the  Code  of  1877,  accepted  and  acted  upon  by  the  Courts  in 
British  India. 

15.  In  die  rale  of  res  judicata  as  enacted  in  1877,  only 
Amendment  ai  to  '^^  alterations  have  since  been  made,  and 
tire  matter  in  issue  ^^^  A^i  to  a  great  extent  of  a  verbal  cha- 
hamtg  beenaodinet-  racter.  The  Select  Committee  in  their  Report 
fy  Mid  substantidly  presented  with  the  Bill,  finally  enacted  as 
IB  the  former  smt.  ^j^^  ^j^y  p^^^cedure  Code  of  1877  observed, 
tJiat  they  had  provided  **  that  in  the  former  suit  the  matter  in 
issue  most  have  been  not  only  substantially  but  directly  in 
issue."  Grammatioally,  however,  the  words  'directly'  and  'sub- 
staatially '  could  not  be  read  with  the  *  matter  in  issue '  in  the 
farmer  suit.  The  Legislature,  following  up  their  own  intention, 
inserted  the  word  *  directly'  in  Explanation  II  to  Qualify 
that?  expression  ia  regard  to  the  former  suit.  By  Act  XII  of 
1879,  both  the  words  were  introduced  into  the  body  of  the 
seetioii'  itself  so  as  to  refer  to  the  former  suit,  the  Select 
Committee  observing  in  their  report  that  they  had  amended 
the  seetioBv  '^"so  aa  to  make  it  clear  that  the  Court  may  not 
try  any  suit  in  which  die  matter  directly  and  substantially  in 
issue,  having  been- directly  and  substantially  in  issue  in  a  former 
sdl,  was  beard  and  finally  decided  therein ;  but  that  a  decision 
on  a  natter  collaterally  in  question  or  incidentally  cognizable  is 
not  bindkig  ^i^aay  Court  other  than  that  which  pronounced 
it.** 
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16.     The  other  alteration  was  made  with  a  view  to  render  it 

Amendment  as  to     ^^^^\  *^^  *®    Competency  of  jurisdiction 

the  jurisdiction  of  the     required  for  the  rule  of  res  judicata  in  regard 

Court  tiding  the  for-     to  the  Oourt  trying  the  former  suit  was  as  to 

mer   suit    oyer  the     the  subsequent  suit  also.    This  was  held  to  be 
Buhsequeot  suit.  ^^^  j^^  ^^^^^  ^^^  ^^^^  ^^  jggg  ^^j  jg^^^ 

The  leading  case  in  favour  of  that  view  is  Edun  v,  Btchun^^^ 
in  which  case  Sir  Barnes  Peacock^  C.  J.,  treated  the  concurrence 
of  jurisdiction  as  an  essential  part  of  the  rule  of  res  judicata,  as 
an  essential  condition  of  the  application  of  that  rule.  That  de- 
cision was  approved  of  and  followed  in  somecases,  and  has  since 
the  enactment  of  the  Code  of  1882,  been  expressly  approved 
of  by  their  Lordships  of  the  Privy  Council  in  Raghobar  Dial  \. 
Sheobaksh  Singh,^''  and  in  JRun  Bahadur  Singh  v.  Luchoo 
KoerJ^  In  the  former  case  it  was  held  that  a  decision 
by  an  Assistant  Commissioner  as  to  the  existence  of  the 
consideration  for  a  bond,  in  a  previous  suit  for  some 
interest  due  on  the  bond,  did  not  constitute  res  judicata 
in  a  subsequent  suit  for  the  amount  of  the  bond,  which  was 
beyond  the  Assistant  Commissioner's  jurisdiction.  Sir  Richard 
Couch  in  delivering  their  Lordships'  decision  said  : — **  If  the 
decision  of  the  Assistant  Commissioner  is  conclusive,  he  will, 
although  he  could  not  have  tried  the  question  in  a  suit  on  the 
bond,  have  bound  the  plaintiff  as  effectually  as  if  he  had  jurisdic- 
tion to  try  that  suit.  Their  Lordships  think  this  was  not  in- 
tended, and  that  by  Court  of  competent  jurisdiction  Act  X 
of  1877  means  a  Court  which  has  jurisdiction  over  the 
matter  in  the  subsequent  suit  in  wnich  the  decision  is 
used  as  conclusive,  or  in  other  words,  a  Court  of  concurrent 
jurisdiction.'*  In  the  latter  case.  Sir  R.P.  Collier  in  delivering 
their  Lordships'  decision  said, — **If  this  construction  of  the 
law  were  not  adopted,  the  Lowest  Court  in  India  might  de- 
termine finally,  and  without  appeal  to  the  High  Court,  the  title 
to  the  greatest  estate  in  the  Indian  Empire.''  Yet,  on  account 
of  the  language  employed  in  the  section,  the  contrary  had  been 
held  in  some  cases,  among  which  mention  may  be  made  of  the 
case  of  Toponidhee  Dhirj  CHr  v.  Sreeputty  Sahaneeputty^^^ 
in  which  White,  J.,  concurred  in  the  decision,  with  die 
observation  that  he  personally  shared  in  the  views  of  Sir  Barnes 
Peacock»  and  if  unfettered  by  authority  would  have  held  that 
the  competency  required  was  in  respect  of  the  subsequent  suit 

«•  vm  w.  R.  175.         I    ••  L.  R.  za  I.  A.  as. 

•TL.B.IXX.  A.107.         I     «•  I.  L.  R.  V.  QO.  SSS. 
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also.  .  On    account  of  this  construction,    difficulty    was  first 
experienced    chiefly    in     rent  suits,    and    the     Courts    tried 
to  avoid  it  by  holding  that  the  question  of  title  to  the   property 
in  respect  of  which  rent  was  claimed  would   not   be   directly  in 
issue  in  the  suit.     This  was  of  course   not  correct,  and  in  1879 
a  Select   Committee   of  the    Indian    Legislative   Council,    to 
remove   the    difficulty,    proposed    to    add    an    *^  explanation 
declaring   in  effect   that  a   decision   in   a  suit   for  arrears   of 
rent  under  any  local  law  relating  to  landlord  and   tenant,  shall 
not  be  deemed  to  be   res  judicata  in  case  of  suits  relating  to  the 
title  to  the  property  in   respect  of  which  the  rent  is  claimed." 
But  on    account  of  the  alteration  in    the  section  referred   to 
in  the  preceding  para,  the  explanation  was  struck  off  the  final 
amending  Bill,  the  Select  Committee  observing  that*^  it  would  not 
apparently  have  suited  any  part  of  British  India  but  the  Lower 
Provinces,'*  and  that  *'  there  the  Local  Legislature  will  be  able, 
if  it  thinks  fit,  to  declare  that  a  Court  trying  a  suit  under  a  rent 
law,  shall  not  be  deemed  by  any  Court  trying  a  suit  under  any 
other  law,  as  regards  the  title    to   the   immovable   property    in 
respect  of  which  the  suit  is  brought,  a  Court  of  competent  juris- 
diction within  the  meaning  of  this  section."     Even  in  1882,   it 
was  proposed  to  provide  in  the  Presidency  Small  Cause  Courts 
Act,  that  '^notwithstanding  anything  contained  in  Sec.  18,  no 
decision  passed  under  the  provisions  of  that  Act,  shall,  in  any 
Court  other  than  the  Small  Cause  Court,    be  conclusive  as   to 
anything  except  the  right  at  the  time  of  such  decision  to  the 
relief  granted  thereby,  or  the  absence  of  a  right  at  such  time  to 
any  relief  claimed  by  the  plaintiff  and  withheld  by  such  deci- 
sion."    The  proposal  was  dropped,  however,  on  account  of  the 
addition  in  Sec.  13  of  the  words  *<  competent  to  try  such  subse- 
quent suit  or  the  suit   in    which   such   issue   has    been  subse* 
qnently  raised/' 

17.   As  thus  amended,  the  section  was  re-enacted  in  the  Civil 

T>_         T  J.         1      Procedure  Code  of  1882  in  the  following 

^L^caia  f^^'"*  .which    it   has  since    retained,   and 

in  which   it   now   stands  on   the    Indian 

Statute  Book  :— 

'<  No  Court  shall  try  any  suit  or  issue  in  which  the  matter 
directly  and  substantially  in  issue  has  been  directly  and  sub- 
stantially in  issue  in  a  former  suit  between  the  same  parties, 
or  between  parties  under  whom  they  or  any  of  them  claim, 
litigating  under  the  same  title,  in  a  Court  of  jurisdiction  corn- 
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petent  to  try  such  subsequent  suit  or  the  suit  in  which  such 
issue  iias  been  subsequently  raised,  and  has  been  heard  antl 
finally  decided  by  such  Court. 

Explanation  I. — The  matter  above  referred  to  must  in 
the  former  suit  have  been  alleged  by  one  party  and  either  de- 
nied or  admitted,  expressly  or  impliedly,  by  the  other. 

Explanation  IL — Any  matter  which  mig^t  and  ought  to 
have  been  made  ground  of  defence  or  attack  in  such  former 
suit  shall  be  deemed  to  have  been  a  matter  directly  and  substan- 
tially in  issue  in  such  suit. 

Explanation  HI. — Any  relief  claimed  in  the  plaint, 
which  is  not  expressly  granted  by  the  decree,  shall,  for  die  pur- 
[wse  of  this  section,  be  deemed  to  have  been  refused. 

Explanation  IV. — A  decision  is  final  within  the  meaning 
of  this  section  when  it  is  such  as  the  Court  making  it  could  not 
alter  (except  on  review)  on  the  application  of  either  party  or 
reconsider  of  its  own  motion,  A  decision  liable  to  appeal  may 
be  final  within  the  meaning  o(  this  section  until  the  appeal  is 
made. 

Explanation  V. — Where  persons  litigate  bond  fide  in 
respect  of  a  private  right  claimed  in  common  for  themselves 
and  otherS}  all  persons  interested  in  such  right  shall,  for  the 
purpose  of  this  section^  be  deemed  to  claim  under  the  persons 
80  litigating. 

Explanation  VL — ^Where  a  foreign  judgment  is  relied 
on,  the  production  of  the  judgment  duly  authenticated  is  pre- 
sumptive evidence  that  the  Court  which  made  it  had  compe- 
tent jurisdiction,  unless  the  contrary  appear  on  the  record  ;  but 
such  presumption  may  be  removed  by  proving  the  want  of 
jurisdiction." 

As  thus  enacted,  the  rule  did  not  introduce  any  new  law, 
but  only  put  ''  into  the  form  of  a  Code  that  which  was  the 
state  of  the  law  at  the  time.**«o  In  Mahomed  Salim  v.  Nabian 
Bibi^^^  Mr.  Justice  Mahmood,  after  referring  to  the  rule  as 
enunciated  in  the  Duchess  of  Kingston^ s  case,  said  *'  it  has 
never  been  matterially  altered,  and  I  look  upon  Sec.  13  of  our 
own  Civil  Procedure  Code  as  a  reproduction  of  the  old  rule 
oflaw^" 

MlmtdiwarPanlMd  9.  BaUonKoar,   L.  a  I    »  I.  L.  R.  VIII  AIL  28S« 
X1XI.A.»8.  I 
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18.     The  flection  even  in  its  preseol  form  is  not  complete  or 

eadiaustWe  of  the  effect  of  res  judicata  ^^  ^ 

Incomplete  charac-     4<  j^  jogg  not  deal  with  the  case  of  judgments 

presen     ^^  ^^^^  ^^  ^j^j^  ^^^^  ^^  parties  represented 

by,  tlKHigh  not  claiming  under  the  parties  to 
the  former  «uit."^^  In  Sitaram  v.  Amir  Begam^^^  Mr. 
Justice  Mahmood,  after  observing  that  the  section  had  been 
^'carefully  framed,  and  has  given  legislative  expression  to  one  of 
those  rules  of  law  which  are  most  difficult  to  formulate  for  purposes 
of  codification/  said  that  <*in  interpreting  the  language  of 
that  section,  we  cannot  ignore  the  fundamental  principles  of  the 
rule  to  whidi  that  section  gives  expression,  unless,  indeed,  the 
express  words  of  the  Statute  clearly  contradict  those  principles/' 
Mr.  Justice  West  said,  in  Bholabhai  v.  Adesang,^^  that 
Sec.  13  could  not  be  applied  quite  literally;  as  if  it  could, 
the  Court  trying  a  second  suit  would  be  bound  by  the  decision  of 
a  point  in  a  first  suit  treated  by  the  Court  in  appeal  as  irrelevant 
for  that  case»  though  not  formally  set  aside/^  In  Balkishan 
V.  KUhanlal^^^  Mr.  Justice  Mahmood  observed  that  <<  Bee.  IS 
aims  at  enunciating  the  whole  rule,  and  the  aim  has  been  sub- 
stftfitially  achieved,  though  my  judgment  in  the  case  of  Sitaram 
V.  Amir  Begam,  and  the  judgmem  of  West,  J.,  in  Bholabhai 
V.  Adesangf  and  the  judgment  of  Melvill,  J.,  in  Nilvaru  v. 
NibHunt^^^  indicate  illustrations  of  the  difficulties  whioh  the 
wording  of  the  section  still  leaves  open  to  doubt/' 

19.     The  bar  to  a  fresh  trial  or  decision  on  account  of  the 

principle  of  res  Judicata  is  absolute,  and  as 
•£Sute'^t!kS*^f  ^  against  all  the  parties  to  the  suit  in  which 
all  pwtics^    *^"°'      ^h^*  decision  was  passed.  In    Oan  Savant  v. 

Narayan  Dhond,^^  West,  J.,  said,  "  It 
follows  from  the  leading  principle  of  res  judicata  that  the  same 

/  Sven  whfle  the  amendment  as  to  the  concurrence  of  jurisdiction  was  under  con- 
tideotion  \^  the  Legjalative  Council  in  1882,  the  Honourable  Mr.  Evans  in  introducing  it  in 
theLegislatiye  Council  on  the  6th  March  1882,  said  that,  "  It  had  been  suggested  to  him 
that  <£e  section  as  amended  did  not  compel  a  Court  which  had  no  jurisdiction  finally  to 
deckle  certain  qnestions,  to  follow  the  decision  of  Courts  which  had  exclusiye  jurisdiction 
to  decide  such  matters.  But  he  thought  it  did  not  require  any  section  in  a  Procedure 
Code  to  secure  the  result.  The'  rules  laid  down  in  the  Duchess  of  Kmgttofi's  ca^e  and 
declared  by  the  I*riTy  Council  applicable  to  India  covered  the  whole  ground.  The  section 
as  amended  would  be  useful  and  salutary,  if  not  exhaustive.'* 

g  firen  Sir  Whitley  Stokes  admits ▼<>  that  the  question  of  res  judicata  "is  a  subject 
of  which  the  importance  in  a  country  inhabited  by  a  litigious  population  is  only  equalled  by 
the  difficulty  of  dealing  with  it  clewly,  concisely  and  accurately  in  a  legislative  enactment." 


»  Bimlal  V.  Cbhabnatli.    I.  L.  E.,  XII.  All.  678. 
Pa4ayaohi ».  Vithiliaga,  I.  L.  B.  XV.  Mad.  119. 
OAhmodU^'  «.  VollaoMioy  LL.K.  VI.   Bom. 
715. 
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matter  shall  not  be  agitated  agaia  on  the  original  ground  so  as 
to  imperil  the  stability  of  the  decision  formerly  given.  *  Where 
there  is  res  judicata  the  original  cause  of  action  is  gone>  and 
can  only  be  restored  by  getting  rid  of  the  res  judicata/  ^' 
The  existence  of  a  decree  in  a  plaintiff's  favor  may  seem  not  to 
be  a  good  reason  for  depriving  him  of  a  right  to  sue,  and  under 
the  ]^man  law  the  plea  of  res  judicata  could  be  met  by  a  re- 
plication of  res  secundum  se  judicata.''^  Under  the  English 
law  also  a  judgment,  it  is  said,  is  a  bar  only  when  it  has  nega- 
tived the  right  ^' — but  this  holds  generally  only  when  the 
cause  of  action  in  the  second  suit  has  arisen  on  the  same 
original  right  at  a  different  time  from  the  first,  or  the  first 
action  went  off  on  a  mere  technical  defect.  Under  the  Anglo- 
Indian  law  it  has  long  been  recognized  that  a  decree*holder 
must  obtain  satisfaction  of  his  decree  by  execution,  not  by  an- 
other suit.^^  A  new  suit  cannot  be  brought  either  on  the 
original  cause  of  action,  or,  save  in  special  cases,  on  the  decree 
in  which  that  cause  has  become  merged.  The  object  of  the 
Legislature  has  been  to  prevent  continued  litigation  on  the  same 
grounds,  and  this  would  obviously  be  defeated  by  allowing  a 
decree-holder  to  abstain  from  putting  his  decree  in  force,  and 
proceed  again  on  the  same  cause  as  before." 

As  a  general  rule,  the  operation  of  the  doctrine  and  the 
bar  by  the  judgment  must  be  mutual  also.  In  Surrendernath 
v.  Brojonathj^^  Sir  William  Comer  Petheram,  C.  J.,  observed 
that  the  test  of  res  judicata  was  mutuality.  In  Gnanambalv. 
Parvathij^^  Mr.  Justice  Muttusami  Ayyar,  observed  that  there 
could  be  no  estoppel  without  mutuality.  What  is  meant  by 
an  estoppel  being  mutual  is,  that  the  particular  judgment  is 
binding  upon  both,  if  obligatory  upon  either.^'  Both  the 
parties  must  be  alike  estopped  by  it,  or  it  cannot  be  set  up  as 
conclusive  against  either.  A  party  will  not  be  concluded 
against  his  contention  by  a  former  judgment  unless  he  could 
have  used  it  as  a  protection  had  the  judgment  been  the  other 
WHy ;  and  conversely^  no  person  can  claim  the  benefit  of  a  judg- 
ment as  an  estoppel  upon  his  adversary,  unless  he  would  have 
been  prejudiced  by  a  contrary  decision  of  the  case.^®  In  Jamai- 
tunnisa  v.  Lutfunnisa,^^  Mr.  Justice  Mahmood,  said  "a  find- 
ing which  conclusively  binds  one  party  must  necessarily  bind 

'1  Lodkyor  •.  Perrymtn,  L. ».  «  Ap.  Cm.  OS ;      I  Fakimppa  t.  PwidumgH»Ptt.  I.  U  a.,  VI. 


PiT  Lord  Btlbonio. 
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the  op|>09ite  party  also,  and  that,  but  for  this  reciprocity,  the 
rule  of  res  judicata,  far  from  attaining  its  object  of  putting  an 
end  to  litigation,  would  only  achieve  the  contrary  result  of 
increasing  litigation/* 

20.  There  is  a  conflict,  however,  as  to  whether  the  doc- 
trine of  res  judicata  applies  only  to  a  trial 
^'^^'^h^  *h^d"*^  ^y  ^  Court  of  original  jurisdiction,  or  even 
trioe  ^  e  oo  ^^  ^  disposal  by  an  Appellate  Court.  A 
trial  has,  in  a  general  way,  been  defined 
to  be  the  formal  method  of  examining  and  adjudicating  on  the 
matter  in  dispute  between  a  plaintifi'  and  a  defendant  in  a 
Court  of  Law,  but  Sec.  13  does  not  throw  any  light  as  to  the 
exact  sense  in  which  the  trial  is  barred  by  that  section.  The  Cal- 
cutta High  Court  has  held  in  A  bdulMajid  v.  Jew  Narain  ®^  that 
a  trial  by  an  Original  Court  only  is  contemplated,  and  that  the 
Section  has  no  application  to  the  disposal  of  an  appeal;  and 
that  when  there  is  no  res  judicata  at  the  time  of  the  trial  of  the 
original  suit,  the  Appellate  Court  is  bound  to  decide  the  appeal 
on  the  merits.  In  that  case,  A.  sued  J.  for  an  account  in  regard 
to  his  share  in  a  certain  ticca  transaction  in  which  he  claimed 
to  be  a  partner,  and  J.  sued  A.  for  rent  on  the  ground  that  A. 
was  liable  for  it  as  a  tenant  of  a  portion  of  the  ticca  property. 
Both  the  suits  were  heard  at  the  same  time,  the  evidence  taken 
in  one  suit  being  considered  as  evidence  taken  in  the  other. 
Both  were  decided  against  A.  who  did  not  appeal  against  the 
decree  for  rent,  but  appealed  against  the  decree  dismissing  the 
suit  for  account,  and  it  was  held  that  the  decision  that  was  not 
appealed  against  could  not  operate  as  res  judicata  so  as  to  bar 
the  disposal  of  the  appeal  that  was  presented.  The  contrary 
was  held,  however,  by  a  Full  Bench  of  Allahabad  High  Court 
in  Balkishan  v.  Kishanlal^^^  in  which  a  decision  of  the  High 
Court  in  a  suit  for  rent  for  1292  F.  was  held  to  be  r^s  judicata 
in  a  second  appeal,  presented  prior  to  that  decision,  in  a  suit 
for  rent  fur  1293  F.  Mr,  Justice  Mahmood  (with  whom  Sir 
John  Edge,  C.  J.,  and  Straight,  J.,  concurred)  said  that,  "the 
doctrine,  so  far  as  it  relates  to  prohibiting  the  retrial  of  an  issue, 
must  refer  not  to  the  date  of  the  commencement  of  the  litigation, 
but  to  the  time  when  the  judge  is  called  upon  to  decide  the  issue. 
The  rule  contained  in  Sec.  13  is  not  limited  to  the  Courts  of 
first  instance,  it  applies  equally  to  the  procedure  of  the  first 
and  second  Appellate   Courts  by  reason  of  Sees.  582  and  587 

•*  I.  L.  R.,  XVI.  fal.  233.  |     ««  I.  L.  R.,  XI.  All.  148. 
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(Civil  Procedure  Code),  respectively,  and,  indeed,  even  to  mis- 
cellaneous proceedings  by  reason  of  Sec.  647."  The  Punjab 
Chief  Court  also  held  the  same  in  Nur  Muhammad  v.  Jamun^^'^ 
in  which  case  the  plaintiffs  had  first  sued  for  a  declaration  as 
to  the  invalidity  of  a  gift  of  certain  property,  and  while  an 
enquiry  was  being  held  into  it  on  remand,  the  donor  died  and 
the  plaintiffs  brought  another  suit  for  possession  of  the  same 
property,  and  the  appeals  in  both  the  suits  were  disposed  of 
by  the  Lower  Appellate  Court  on  the  same  day.  The  decision 
in  the  declaration  suit  had  not  been  appealed  from,  and  was 
therefore  held  to  have  become  final  and  to  constitute  res  judi- 
cata in  the  suit  for  possession  in  which  an  appeal  was  presented 
to  the  Chief  Court. 

21.     There  is  no  doubt  that  the  word  **suit"  in  the  rule 

of  res  judicata   is  to  be  taken  in  rather  an 

Character  of  ^the  suit     extensive  sense.     Thus  a  decision  as  to  two 

wiirbrbarred.  "^      bonds  in   a  suit  was  held  by  a  Full  Bench 

of  Allahabad  High  Court  in  Sheoraj  v. 
Kathinath »'  to  be  ren  judicata  as  regards  those  two  bonds 
in  a  subsequent  suit  in  respect  of  those  and  other  bonds.  Mah- 
mood,  .1.,  said,  in  his  decision  in  the  case, — *'lf  the  word 
*  suit*  were  taken  literally,  it  might  with  some  plausibility  be 
contended  that  there  is  no  res  judicata  in  rspect  of  any  of  the 
bonds.  The  word  *  suit/  as  it  occurs  in  Sec.  13,  must  be 
understood  to  mean  such  a  matter  as  might  have  formed  the 
subject  of  a  separate  suit  independently  of  the  special  provisions 
of  the  Civil  Procedure  Code,  such  as  Sec.  45.  Adopting  this 
interpretation,  it  is  clear  that  the  two  bonds  which  were  the 
subject  of  the  former  suit  cannot  be  allowed  to  form  the  subject 
of  litigation  again  ;  and  the  circumstance  that  the  plaintiff 
has  joined  fchem  in  the  present  litigation  will  not  enable  him  to 
obviate  the  plea  of  res  judicata.^*  Proceedings  in  execution  of 
a  decree  are  apart  of  the  'suit'  in  which  the  decree  is  passed. 
This  was  the  view  taken  by  their  Lordships  of  the  Privy  Council 
in  Abidunnissa  v.  Afnirunnisa^^^  though  the  decision  in  that 
case  turned  on  another  point.  In  Rupkuari  v.  Ramkirpal,^^ 
Pearson,  J.,  (with  whom  Straight,  J.,  concurred)  incidentally 
observed,  that  "  proceedings  in  execution  of  decrees  are  included 
in  the  category  of  'Miscellaneous'  which  are  expressly  distin- 
guished from  suits  and  appeals  in  Sec.  647  (  Civil  Procedure 
Code).     ...     It  was  suggested  that  under  the  provisions  of 

•I  1800  V.  R.,  No.  163.  I       •*  L.  R.  IV,  I.  A.  60. 
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that  section,  the  law  of  res  judicata  contained  in  Sec.  13  would 
apply  to  proceedings  in  execution  of  decree;  but  I  cannot  hold 
the  law  of  res  judicata  to  be  procedure/'  Tlje  final  decision 
in  the  case  was  reversed  on  appeal ;  and  as  against  it,  Meivill, 
J.,  in  delivering  the  judgment  of  the  Bombay  High  Court  in 
Manju  Nath  v.  Venkatesh  Govind  ®^  said ;  "  We  are  not  sure 
that  we  should  feel  constrained  to  put  upon  the  word  'suit'  in 
8ec.  13  the  narrow  construction  adopted  by  the  Allahabad 
High  Court.  Sec.  2  of  the  Act,  as  amended  by  Act  XII  of 
1879,  declares  that  an  order  under  Sec.  244  is  a  decree;  and 
the  term  'decree*  is  defined  to  mean  *  the  formal  adjudication 
upon  any  right  claimed  or  defence  set  up  in  a  Civil  Court, 
when  such  adjudication,  so  far  as  regards  the  Court  expressing 
it,  decides  the  suit  or  appeal/  From  this  it  might  very 
fairly  be  argued  that  every  proceeding  which  terminates  in  a 
decree  (and  a  proceeding  in  execution  is  such  a  proceeding)  is  a 
suit  within  the  meaning  and  intention  of  the  Code.  In  the  case 
of  Bhikam  Bhat  v.  Joseph  Fernandez^^'^  we*  have  pointed 
out  that  there  may  be  a  distinction  between  the  term  *  suit ' 
as  used  in  the  Civil  Procedure  Code,  and  the  term  *  regular 
8\iit '  as  used  in  the  Limitation  and  other  Acts;  and  we  referred 
to  the  decision  of  the  Calcutta  High  Court  in  Emam  Momta- 
zuddin  Mahomed  v.  Raj  Koomar  Das^^^  in  which  it  will  be 
observed  that  the  Full  Bench  of  that  Court  in  dealingr  with  the 
question  of  res  judicata  refused  to  adopt  the  narrow  construc- 
tion which  one  leartied  judge  wished  to  attach  to  the  word  *suit' 
ill  Sec.  2  of  Act  VIll  of  1859-''  Thedecision  in  Dinkar  Ballal 
V.  Hart  Shridhar^^  is  really  not  against  that  view.  Mr.  Justice 
Scott's  opinion  in  that  case  was  based  on  altogether  a  different 
ground  ;  and  Mr.  Justice  Jardine, after  pointing  out  that  "the 
subject-matter  then  in  litigation  was  a  different  piece  of  land 
which  the  present  deed  of  sale  purported  to  convey  to  plaintiff 
along  with  the  piece  of  land  now  in  litigation,"  said  "If  that 
decision  had  been  a  final  decision  in  a  suit  as  distinguished  iVom 
this  execution  proceeding,  it  would  have  created  estoppel  by  res 

judicata The  powers  of  the  Court  in  execution  are, 

under  Sec.  244,  concerned  with  questions  relating  to  the  ex- 
ecution, discharge  or  satisfaction  of  thedecree:  that  to  Application 
No,  48  of  1885  no  provision  for  appeal  existed  :  that  the  only  pro- 
perty about  which  the  order  is  passed,  is  the  property  attached  in 
execution.     Thus  the  determination  of  the  validity  of  the  deed  was 

*«  I.  L.  K.  VI  Bom.  61,  I     *»  XIV  B.  L.  B.,  408. 
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only  important  with  regard  to  that  property  ;  and  any  inference 
to  be  drawn  from  the  Bnding  as  to  the  ownership  of  other  pro- 
perty not  then  in  suit  and  perhaps  not  in  dispute  was  merely 
incidental.^^  I  do  not  think  the  provisions  about  claims  to 
attached  property  were  intended  to  apply  to  dealing  with  the 
titles  to  other  lands  not  in  suit.  If  the  effect  of  res  judicata 
were  to  be  given  to  the  orders  incidentally  affecting  such  titles, 
the  confusion  so  arising  might  do  more  harm  than    good,   and 

defeat  both  the  reasons  for  the  rule It  would  be 

absurd  to  allow  by  express  words  fresh  litigation  about  the 
property  formally  adjudicated  in  the  execution  matter,  and  by 
a  jural  rule  to  prohibit  any  direct  trial  of  the  right  to  the  other 
property  about  which  there  has  been  no  formal  litigation,  per- 
haps no  dispute.  This  consideration  is  still  more  important, 
as  in  many  cases,  before  formal  suit  is  brought  and  the  other 
property  valued,  it  is  impossible  to  know  whether  the  Court 
executing  the  decree  is  competent  to  adjudicate  on  the  other 
property  •'* 

Proceedings  under  the  Insolvency  Sections  of  the  Punjab 
Laws  Act  were  held  not  to  be  a  suit  m  Ghiranji  Mal^^  in 
which  Powell,  J.,  in  delivering  the  judgment  of  a  Division 
Bench  said  : — "  The  term  suit  is  not  defined  by  law  ;  at  the 
same  time  it  is  clear  from  Sec.  647  of  the  Code  that  the  law 
does  not  necessarily  consider  every  proceeding  in  which  there 
are  parties,  evidence,  argument  and  decision,  to  be  a  suit. 
There  are  clearly  proceedings  in  a  Court  of  Civil  Jurisdiction 
other  than  suits  and  appeals.  A  suit  is  understood  to  be  a 
*  remedial  instrument  of  justice,'  whereby  the  plaintiff  seeks  to 
recover  a  right  or  to  enforce  a  claim  ;  and  a  proceeding  by 
which  a  debtor  escapes  pursuit  for  debts  which  he  cannot  meet, 
or  a  creditor  puts  the  debtor  under  the  action  of  the  Court  for 
the  administration  of  his  assets,  is  more  naturally  described  as 
a  proceeding  in  a  Court  of  Civil  Jurisdiction  than  as  a  suit. 
.  •  .  .  That  section  merely  desires  that  the  same  proce- 
dure as  is  by  law  provided  for  suits  shall,  as  far  as  possible,  be 
followed  in  other  Civil  proceedings;  it  does  not  authorize  us 
to  adopt  the  wording  of  sections  on  the  mutatis  mutandis 
principle."  Criminal  proceedings  cannot  be  considered  a  suit^ 
and  a  decision  therein  cannot  bar  the  trial  of  any  suit  or  issue 
by  any  Civil  Court,^^    Nor  would  an  order  under  Act  XXVII. 

•0  Ron  Bahadur  Singh  v.  Laohoo  Koer,   L.  R..  1     *'  Gholam  Husain  t.  Mahomod  Khan,  1877  P. 

Xn.  I.  A,  38.  a,  No.  iff. 
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of  I860  bar  a  suit  by  the  unsuccessful  party  for  contesting 
the  validity  of  a  will  on  the  basis  whereof  that  order  was 
passed,  ^^  the  prayer  in  the  plaint  to  set  aside  the  certificate 
being  treated  as  immaterial. 

Miscellaneous  Civil  proceedings  will  be  a  suit,  however^ 
when  they  are  treated  as  a  suit  by  the  Legislature.  An 
application  under  Sec.  63  of  Act  II  of  1874  will  thus  be 
barred  by  a  previous  application  by  the  same  person  in  the 
same  matter  under  the  same  section  or  the  corresponding 
section  of  a  prior  Act,  on  the  ground  that,  though  the 
proceedings  are  of  a  miscellaneous  character,  yet  being 
referred  to  as  a  suit  in  that  section,  must  be  treated  as  such 
for  the  purposes  of  the  rule  of  res  judicata.^^  A  decision 
under  Sec.  8  of  Act  XIX  of  1863  by  a  Collector  in  certain 
partition  proceedings  is  a  decision  in  a  suit.^^ 

22.     As  to  the  exact  signification  of  the  word  issue,  of 

which   the   trial  will  be  barred   by  the 

Character    of     the     application  of  the  rule  of  re^j^W/cdto,    it 

isBue  of  wMch  the    jg  provided  by  the  Civil  Procedure  Code»« 

trial  will  be   bar-      ^t  V..  ,,         •  •  i 

fed  that  *'  an  issue  arises  when  a  proposition 

of  law  or  fact  which  a  plaintiff  must 
allege  in  order  to  show  a  right  to  sue  is  affirmed  by  the  one 
party  and  denied  by  the  other/'  The  issue  may  therefore 
be  one  of  law  exclusively,  or  in  regard  to  any  tact,  with 
regard  to  the  status  of  an  individual  or  to  the  right  to  any 
property,  or  to  the  question  of  a  descent  or  pedigree.*^ 
The  conclusive  effect  of  a  decision  is  the  same  whether  it 
is  rendered  upon  a  technical  rule  of  law  or  on  evidence, 
and  whether  the  question  involved  **be  the  interpretation 
of  a  private  contract,  or  the  legality  of  an  individual  act,  or 
the  validity  of  a  Legislative  enactment.*'^^  Whenever  the 
construction  of  an  instrument  lias  been  judicially  deter- 
mined, it  must  be  followed  in  every  other  suit  where  the 
same  issue  arises  between  the  same  parties  or  between 
those  in  privity  with  them.^^  Thus  where  the  matter 
decided  is  the  right  under  the  language  of  a  certain  con- 
tract to  take  receipts  on  a  railroad,  the  judgment  con- 
cludes the  question  of  the  meaning  of  the  contract  in  a  suit 


>*  Aaoad  Mohan  v.  Indro  Monee,  XTI  W.  It.  1*14. 

»i  EUa  Smith  r.  Secretary  of  State  for  India, 
L  L.  R^  ni  Cal^  MO.  Garth,  0.  J.,  and  Markby, 
J.,  affirming  the  decision  of  Eennody,  J. 

»*  Harnhai  vTlUharaj  Singh,  I,  L.  R.  II  All.  2M. 

»«  rue  Sec.  149. 

4f. 


»'  Daviee  r.  Mayor,  9S  N.  Y.  250, 

9»  Herm.  Oomm.  iOO. 
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for  subsequent  bills  received  under  the  same  contract J^' 
Speaking  of  the  bar  by  a  prior  determination  of  an  issue, 
St.  Bigelow  says,  without  any  qualification,  that  the  con- 
clusiveness includes  *' of  course  as  well  the  law  as  the  facts 
involved  in  the  case/' '  A  finding  on  an  issue  of  law  in- 
volved in  a  former  suit  operates  as  res  judicata  like  a  find- 
ing on  an  issue  of  fact;  ^  '* otherwise,**  says  Dr,  Bigelow,^ 
^Uhe  doctrine  of  res  judicata  would  in  many  cases  be  a 
mere  delusion. 

InLorillardv.  Cltfdet'^a  finding  in  a  prior  suit  as  to  the 
divisibility  of  a  bond  obligation  payable  by  instalments  was 
held  by  the  New  York  Supreme  Court  to  be  res  judicata  in  a 
subsequent  suit  for  the  last  instalment  of  the  bond  ;  Vann, 
J.,  in  the  judgment  of  the  court,  saying: — **  Its  unity  or 
divisibility  was  directly  at  issue  in  the  action  pleaded  as  a 
bar,  and  every  material  question  of  fact  or  law  involved  in 
an  issue  must  be  regarded  as  determined  by  the  final 
judgment  in  the  action,  so  as  not  to  be  the  subject  of 
judicial  investigation  again  in  any  subsequent  litigation 
between  the  same  parties/'  In  Cauhape  v.  Parke,^  the  same 
court  held  that  a  judgment  on  the  construction  of  bye- 
laws  would  be  conclusive  in  a  subsequent  suit. 

The  same  view  has  been  taken  by  the  High  Courts  in 
India.  Thus  in  Muhammad Rustam  Alt  Khan  v.  Muhammad 
Azamat  Alt  Khan^  a  decision  on  a  pure  question  of  law 
relating  to  the  Court's  jurisdiction  in  the  former  suit  was 
held  by  the  Punjab  Chief  Court  to  have  that  effect 
in  a  subsequent  suit  for  the  same  property.  Barkley,  J., 
in  delivering  the  judgment  of  the  Court,  said : — "  It  is  not 
denied  that  in  the  previous  suit  the  Chief  Court  was  com- 
petent to  decide  whether  it  had  jurisdiction  to  entertain  the 
present  claim  or  not,  and  as  a  decree  had  been  passed  in  favour 
of  the  plaintiffs,  which  the  defendant  attacked  on  the 
ground  of  want  of  jurisdiction  in  the  Court,  the  question 
whether  the  Court  then  had  jurisdiction  or  not  clearly 
became  a  matter  directly  and  substantially  in  issue  between 
the  parties,  and  the  decision  of  that  question  has  become 
final.  This  Court  is  therefore  debarred  by  the  express 
terms  of  Sec.  13  from  trying  the  same  question  between 
the  same  parties  in  the  present  suit.''     Similarly,  a  Division 

10*  B.  B.  Ob.  V.  B.  B.  Co.,  90  WaU.  137.  i  4  19  Am.  St.  Rep.  470.  ~ 

1  Big.  Brtop.  8»,  I  ^  4«  Hull.  (N.Y.)  306. 
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Bench  of  the  Allahabad  High  Court  held  in  Phundo  v. 
Jon^  Nath'  that  a  finding  as  to  the  validity  of  an 
adoption  in  a  former  suit  would  forbid  the  re-opening  of  the 
same  question  in  a  subsequent  suit  between  the  same 
parties,  Tyrrell  and  Blair,  JJ.,  observing  '<  that  the 
former  decretal  finding  on  the  legal  point,  though  ewev 
so  erroneous,  would  be  binding  on  parties  who  did  not  get 
rid  of  it  by  appeal/' 

It  has  even  been  held  that  a  decision  on  a  point  of  law 
will  be  res  judicata  though  it  may  have  been  founded  on  an 
erroneous  view  of  the  law,  or  a  view  of  the  law  which  a  Full 
Bench  of  the  High  Court  has  subsequently  disapproved. 
Thus  in  Ghwri  Koer  v.  Audk  Koer,^  the  decision  in  the 
former  suit  was  based  on  the  circumstance  that  a  certain 
deed  of  sale  as  a  matter  of  law  conveyed  nothing.  In 
another  case,  a  Full  Bench  decided  against  the  principle  on 
which  that  decision  was  based,  and  Sir  Richard  Garth, 
0.  J.,  and  Beverley,  J.,  held  in  a  subsequent  suit  between 
the  parties  relating  to  the  same  property,  that  the  decision 
in  the  former  suit  was  res  jiodicata ,-  Sir  Richard  Garth,  C.  J,, 
observing  that  •'  it  is  no  less  a  res  judicata,  because  it  may  have 
been  founded  on  an  erroneous  view  of  the  law,  or  a  view  of 
the  law  which  this  Court  has  subsequently  disapproved." 

A  somewhat  different  view  appears  to  have  been 
taken  in  Parthasaradi  v,  Chinna  Krishnay^  in  which 
Sir  Charles  Turner,  C.  J.,  and  Muttusami  Ayyar,  J.,  said: — 
"The  respondents  rely  on  what  is  known  as  estoppel  by 
verdict  and  not  on  estoppel  by  judgment.  It  is  contended 
on  their  behalf  that  the  matter  in  issue  and  determined  in 
the  former  suit  was  this — that  the  respondents  are  not 
entitled  to  erect  a  temple  or  to  assemble  for  public  worship 
within  the  customary  ambit  of  the  Tenkalai  processions.  It 
roust  be  admitted  that  this  issue  was  raised  and  decided  in 
the  former  suit,  but  it  was  raised  not  as  a  question  of  fact 

but  as  a  question   of  law The   contention  of 

the  appellants  then  substantially  is  this— that  because  a 
question  of  law  was  directly  or  substantially  in  issue  and 
was  erroneously  decided  by  a  competent  tribunal,  that 
decision  is  conclusive  as  between  the  parties  to  the  pro- 
ceedings in  which  it  was  pronounced,  and  its  propriety 
cannot    be    questioned    in    any    subsequent   proceedings 

»  r,  I*.  R^  XV  Alt.  3S7.  j         t  I.  L.  R.,V  Mad.  300. 
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between  the  same  parties  in  which  the  question  may  again 
arise.  Courts  are  bound  to  ascertain  and  apply  the  law  and 
not  to  make  law,  and  it  is  a  suggestion  repugnant  to  reason 
and  to  justice  that,  because  a  Court  has  erred  in  ascertain- 
ing the  law,  it  is  bound  to  repeat  its  error  whenever  the  same 
question  of  law  may  arise  between  the  same  parries.  Although 
considerations  of  convenience  have  established  the  rule  that  the 
final  decree  of  a  competent  Court  is  decisive  of  the  rights  it 
declares  or  refuses  notwithstanding  it  may  have  proceeded  on 
an  erroneous  view  of  the  law,  and  although  the  same  considera- 
tions have  established  the  rule  that  the  determination  by  a 
competent  Court  of  questions  of  fact  directly  and  substantially 
in  issue  are  binding  on  the  parties,  these  considerations  do  not 
suggest  the  expediency  of  compelling  the  Courts  to  refuse  to 
give  effect  to  what  they  have  ascertained  to  be  the  law.  The 
term  estoppel  by  verdict  indicates  that  such  estoppels  are 
confined  to  questions  of  fact,  and  no  authority  has  been  cited 
to  warrant  the  application  of  the  rule  to  the  determination  of 
an  issue  of  law."  This  decision  was  followed  in  Venku  v, 
Mahalinga,^^  in  which  Muttusami  Ayyar,  J.,  (with  whom 
Parker,  J.,  concurred)  said — **  As  to  the  contention  that  if  it  is 
the  source  of  a  right  to  insist  on  partition,  it  must  likewise  be 
a  valid  ground  of  succession  to  a  collateral  relation,  I  may 
observe  that  it  was  held  in  Parthasaradi  v.  Chinna  Krishna^ 
that  the  doctrine  of  res  judicata  Aoes>  not  necessitate  a  repetition 
ofan  error  of  law,  if  any,  and  preclude  au  enquiry  into  the 
soundness  of  the  rule  of  decision  which  was  adopted  in  a 
previous  suit  save  as  to  the  precise  object-matter  or  immediate 
purpose  of  that  suit."  Dr.  Bigelow  also  says' >  : — "  The  fieicts 
decided  in  the  first  suit  cannot  be  disputed,  and  for  the  purpose 
of  the  conclusiveness  of  those  facts,  but  no  further,  the  law 
applied  must  be  accepted. *=^  Thus  if  a  decree  in  a  suit  to  declare 
^  mortgage  invalid  proceed  upon  the  constitutionality  of  a 
statute,  the  parties  cannot  afterwards  deny  the  validity  of  the 
statute  in  question,  when  the  mortgagee  attempts  to  foreclose.*^ 
It  could  hardly  be  true  that  they  could  not  raise  the  question 
again  in  a  suit  upon  a  different  subject-matter/*''  This,  how- 
ever, fails  far  short  of  what  the  Madras  High  Court  has  decided 
as  correct,  and  which  is  not  supported  by  the  decisions  of  any 
other  High  Court  in  India  or  by  the  practice  of  the  Courts  in 
England  or  America. 

10  I.  L.  K.,  XI  Had.  893.  |       ^»  McDonald  p.  Mobile  In«.  Co.,  65  Ala.  86?. 

11  Big.  Estop.  100.  ^^  ^^^  ^'  A.labama,  01  U.S.  645. 

12  Bernard  r.  Hoboken,  3  Dntch.  412.  | 
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CHAPTER   II. 

Matters  in  Issue  and  their  Identitt, 

23.  The  first  essential  of  the  rule  of  rei  judicata  is  the 
The  matter  decided  identity  of  the  matter  in  issue,  or  as 
need  not  have  been  enacted  by  Sec,  13  of  the  Civil  Procedure 
iniasneina/wtftTUMi*-  Gode>  the  matter  directly  or  substantially 
fy  instituted  suit.  j^  \^u^  in  the  subsequent  suit  or  issue 
should  have  been  similarly  in  issue  in  ^former  suit.  Under 
Act  VIII  of  1859,  the  word  former  was  held  to  refer  to  the 
priority  in  the  institution  of  the  suits.  *<The  question  whether 
the  matter  has  been  already  heard  and  determined,"  said  the 
Madras  High  Court  in  Venkatadri  v.  Narayyn^  •*  is  to  be 
decided  with  reference  to  the  state  of  things  existing  at  the 
time  when  the  Court  has  the  matter  submitted  for  its  cogniz- 
ance." The  shifting  of  the  bar,  under  the  Code  of  1877,  from 
the  cognizance  to  the  trial,  and  the  omission  from  Sec.  13  of 
the  word  '  instituted '  used  in  Sec.  12,  show  that  the  question 
as  to  whether  the  suit  in  issue  has  been  already  heard  and 
decided  shall  now  have  to  be  determined  with  reference  to 
the  state  of  things  existing  at  the  time  of  the  trial.  The 
word  'Ibrmer'  would  thus  by  no  means  signify  more 
than  ^another/  and  a  decision  in  even  a  subsequently 
suit  would  bar  the  trial  of  a  previously  instituted  one. 
This  has  actually  been  held  by  a  Bench  of  three  Judges  of 
Allhahabad  High  Court  in  Balkishan  v.  Kishanial,^  in  which 
Mahmood,  J.,  said — '  " The  doctrine,,  so  far  as  it  relates  to 
prohibiting  the  retrial  of  an  issue,  must  refer  not  to  the  date  of 
the  commencement  of  the  litigation^  but  to  the  time  when 
the  Jadge  is  called  upon  to  decide  the  issue.  For  even  in  cases 
where  the  Judge  has  commenced  the  trial  of  an  issue  which 
is  also  an  issue  in  a  pending  litigation,  a  final  judgment  pro- 
nounced meanwhile  in  such  previous  litigation  should  operate 
as  res  judicata  preventing  the  Judge  dealing  with  the  latter 
litigation  from  adjudicating  differently.  If  this  is  not  done,  the 
evil  against  which  res  judicata  aims  would  not  be  removed  and 
the  doctrine  itself  would  be  defeated."  This  is  the  view  held  by 
the  English  and  the  American  Courts  also.  Thus  Mr.Herman» 
in  his   Commentaries  on   the   law   oi  res  judicata^  says*: — 

»  I.  L.  R.,  XI.  All.  148.  I      4  Herm.  Comm.  U«. 
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•*  a  prior  judgment  upon  the  same  cause  of  action  sustains  the 
plea  of  former  recovery,  although  the  judgment  is  in  action 
commenced  subsequently  to  the  one  in  which  it  is  pleaded.  It 
is  not  the  priority  in  the  commencement  of  one  action  that 
renders  the  judgment  obtained  therein  a  bar  to  the  recovery  of 
a  second  judgment  in  another,  but  because  the  first  judofment, 
when  given  whether  in  the  action  commenced  first  or  last, 
extinguishes  the  original  cause  of  action,  and  gives  to  the 
plaintiff,  in  lieu  thereof,  one  of  a  higher  nature."^  The  con- 
trary was  held  in  State  v.  SpikeSy^  but  the  weight  of  autho- 
rity is  clearly  in  favor  of  the  view  that  a  judgment  in  a  suit 
will  be  binding  in  other  suits  whether  commenced  before  or 
after  that  suit.^ 

24.     It  is  necessary,  however,  that  the  decision  must  have 

been   in  another  suit,  as    the   doctrine    of 

Matter     must    have     ^^^  judicata  has  no  application  to  decisions 

been    m    issue    m      .      -^  ^  ^^  p  ^V  •.     .i  i 

another  suit.  ^^  ^  former  stage  ot  the  same  suit,  though 

an  analogous  principle  applies  in  such  cases, 
and  having  similar  effect  is  sometimes  spoken  of  as  that  of 
res  judicata.^  In  Kishan  Sahai  v.  Aladad  Khart?  Sir 
John  Edge,  O.J.,  and  Tyrrell,  J.,  in  speaking  of  the  binding 
effect  against  a  person  in  execution  proceedings  of  a  decision 
in  a  suit  to  which  he  was  a  party,  but  in  which  he  had 
not  made  a  proper  defence,  said  that  it  «vas  a  case  which 
fell  **  within  the  principle  of  Explanation  II  Sec.  13.**  So 
also  in  Ramlal  v.  GlihabnatW^  Sir  John  Edge,  C.  J.,  and 
Brodhurst,  J.,  held  that  a  finding  on  an  appeal  by  a  defendant 
would  be  res  judicata  in  the  disposal  of  a  subsequent  appeal 
against  the  same  decision  by  the  plaintiff,  and  expressly  observ- 
ed that  the  principle  of  res  judicata  applied  to  such  a  case,  but 
admitted  that  Sec.  13  had  no  application  to  it.  The  distinc. 
tion  was  clearly  pointed  out  in  RamKirpal  v.  Rup  Jfiwari," 
in  which  Sir  Barnes  Peacock  in  delivering  the  decision  of  their 
Lordships  of  the  Privy  Council,  observed,  that  "  the  binding 
force  in  subsequent  execution  proceedings  of  a  judgment  as  to 
a  certain  decree  not  having  awarded  mesne  profits  did  not 
depend  on  Sec.  13,  but  upon  general  principles  of  law,'*  because 
**  if  it  were  not  binding,  there  would  be  no  end  to  litigation." 


«  Bank  of  United  States  o.  Merchants*  Bank, 
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So  also  West,  J.,  in  Budan  v.  Ramchandray^^  said — **  If  the 
question  of  the  judgment-debtor^s  personal  liability,  or  of  the 
liability  of  his  property  generally  to  execution  of  the  decree  had 
really  been  determined  by  an  adjudication  in  the  course  of  the 
execution  proceedings,  that  determination,  so  long  as  it  stood 
unreversed,  would,  no  doubt,  be  binding  on  the  parties,  whether 
the  term  res  judicata  properly  applied  to  it  or  not.** 

25.  The  word  *  matter*  includes  in  its  signification  **  the 
whole  of  the  matter  or  matters/*  as  under 
^tT*%'edToi^t  ^^^  General  Clauses  Act,  1368,  the  words  in 
mftoof  evidence*  ^^^  singular  number  include  the  plural.  It 
may,  generally  speaking,  be  said  to  be 
equivalent  to  a  *  fact  in  issue,'  which  as  defined  in  the  Indian 
Evidence  Act,  denotes  matter  from  which,  either  by  itself  or  in 
connection  with  other  matter,  the  existence,  non-existence,  nature 
Or  extent  of  any  rijjht,  liability  or  disability  asserted  or  denied 
in  any  suit  necessarily  follows.  The  rule  of  res  judicata  as 
enacted  in  the  Civil  Procedure  Code  has,  however,  not  used 
the  expression  *  fact  in  issue*  but  *  matter  in  issue/  and  the 
diflference  cannot  have  been  otherwise  than  intentional.  The 
important  question,  however,  is  what  is  the  matter  in  issue 
within  the  meaning  of  the  rule, — and  unfortunately  there  is 
a  considerable  conflict  of  authority  on  that  point.  The  leading 
case  in  favor  of  a  narrow  construction  of  the  expression  appears 
to  be  that  of  King  v.  Chase y^^  in  which  Chief  Justice  Parker 
said — ••Any  fact  attempted  to  be  established  by  evidence, 
and  controverted  by  the  adverse  party,  may  be  said  to  be  in 
issue  in  one  sense.  As,  for  instance,  in  an  action  of  trespass  if 
the  defendant  alleges  and  attempts  to  prove  that  he  was  in  an- 
other place  than  that  where  the  plaintiff's  evidence  would  show 
him  to  have  been  at  a  certain  time,  it  may  be  said  that  this  con- 
troverted fact  is  a  matter  in  issue  between  the  parties.  This 
way  be  tried,  and  may  be  the  only  matter  put  in  controversy  by 
the  evidence  of  the  parties.  But  this  is  not  the  matter  in  issue 
within  the  meatting  of  the  rule.  It  is  that  matter  upon  which 
the  plaintiff  proceeds  by  his  action,  and  which  the  defendant 
controverts  by  his  pleadings,  which  is  in  issue.  •  .  •  Facts 
offered  in  evidence  to  establish  the  matters  in  issue  are 
not  themselves  in  issue  within  the  meaning  of  the  rule, 
although  they  may  be  controverted  on  the  trial.  Deeds  which 
are  merely  offered  in  evidence  are   not  in  issue,   even   if  their 

i»  I.  L.  B.  XL,  Bom.  53».  \     J»  ^1  Am.  De-j.  675. 
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authenticity  be  denied.  When  a  deed  is  merely  offered  as 
evidence  to  show  a  title,  whether  in  a  real  or  personal  action, 
there  is  no  non  est  factum  involved  in  the  matters  put  in  issue 
by  the  plea  of  nul  disseisin  or  not  guilty  whicli  makes  the 
execution  of  that  deed  a  matter  in  issue  in  the  case,  notwith- 
standing the  jury  may  be  required  to  pass  upon  the  fact 
of  its  execution.  The  title  is  in  issue.  The  deed  comes 
in  controversy  directly  in  one  sense ;  that  is,  in  the  course 
taken  by  the  evidence  it  is  direct  and  essential.  But  in 
another  sense  it  is  incidental  and  collateral,  it  is  not  a  matter 
necessary,  of  itself,  to  the  finding  of  the  issue*  It  may  he 
made  so  by  the  parties.     This  may  be  illustrated   by  the  case 

before  us the    former  action    was  for   taking 

certain  oats.  The  matter  in  issue  was  the  title  to  the  oats,  and 
the  conversion  by  the  defendant  in  that  case.  Upon  that  the 
jury  passed.     They  found  that  the  plaintiff  had  no  title     .     . 

The  conversion  by  the  defendant  in  that  case  was 

not  denied  if  the  plaintiff  had  title.  That  matter  is  settled* 
The  verdict  and  judgment  may  be  given  in  evidence  in  another 
action  for  the  oats  between  those  parties,  and  is  conclusive ; 
but  that  is  the  extent  of  what  was  in  issue.  It  appears  that  the 
title  set  up  in  that  case  was  by  a  mortgage.  In  finding  that 
the  plaintiff  had  no  title,  the  jury  must  have  been  of  opinion 
that  the  mortgage  was  fraudulent.  It  is  contended  that  this 
was  in  issue,  and  the  only  matter  in  issue.  But  this  was  only 
a  controversy  about  a  particular  matter  of  evidence  upon  which 
the  plaintiff  then  relied  to  show  title.  If  that  was  the  only 
matter  in  issue,  the  plaintiff  might  bring  another  suit  for  those 
oats  against  the  same  defendant,  and  relying  upon  some  other 
title  than  that  mortgage,  try  the  title  to  the  oats  over  again. 
Can  he  do  so  ?  Clearly  not ;  and  the  reason  is  that  it  is  his  title 
which  has  been  tried,  and  he  is  concluded  .  ...  •  The  question 
whether  the  mortgage  was  fraudulent  came  up  only  incidentally, 
by  reason  of  his  relyinor  on  that  as  his  title;  but  the  mortgage 
was  not  in  issue.*'**  This  was  re-affirmed  in  Vaiigkan  v.  Morri- 
son^^^  and  followed  in  this  country  under  the  Civil  Procedure 
Code  of  1859.  Thus  Mr,  Justice  Rattigan  in  delivering  the 
judgment  of  the  Punjab  Chief  Court  in  Ghetram  v.  Bahal 
Singh}^  said  : — "  In  a  certain  sense  every  fact  alleged  by  one 
party  and  controverted  by  the  adverse  partv,  may  be  said  to  be 
in  issue.  But  what  is  meant  by  the  words  '  matter  in  issue  * 
within    the   meaning  of  the   rule  we  are   now  considering,  is 

i«  Towns  0.  Nims,  Vi  Am.  Deo.  078.     1     i«  66  N.  H.  580.  |     i«  1860  P.  R.  No.  106. 
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something  much  more  precise  and  definite.  '  It  is  that  matter 
upon  which  the  plaintiff  proceeds  by  his  actioo,  and  which 
the  defendant  controverts  by  his  pleadings/  Id  other  words,  it 
must  be  a  matter  the  determination  of  which  has  become 
vital  to  the  case,  or  the  pivot  as  it  were  upon  which  the  case 
turns,  and  whicli  the  Judge  is  bound  to  decide  in  order  to 
render  his  judgment  final  and  complete/' 

Dr.  Bigelow  does  not  agree  with  this  view,  and  after 
referring  to  the  conflict  of  authority  as  to  whether  a  judgment 
is  conclusive  only  of  such  matters  as  being  alleged  by  the 
plaintiff  as  the  ground  of  his  action,  and  controverted  by  the 
defendant,  are  necessary  to  the  decision,  in  contrast  with  such 
matters  as  in  themselves  alone  involve  questions  foreign  to 
the  cause  of  action,  but  which  in  the  position  of  the  case 
become  necessary  to  its  decision,  he  makes  *^  the  suggestion 
that  by  the  weight  of  authority  the  judgment  is  conclusive 
upon  all  issues  which  have  become  necessary  to  the  decision 
or  the  case,  whatever  their  relation  to  the  cause  of  action/'  "^ 

Mr.  Black  also,  referring  to  the  rule  as  enunciated  by  Chief 
Justice  Parker/^  says — *We  cannot  concede  its  justice  or  policy, 
or  even  its  technical  correctness  .  .  •  .  The  more  correct 
doctrine  is  that  the  estoppel  covers  the  point  which  was  actually 
litigated,  and  which  actually  determined  the  verdict  or  finding, 
whether  it  was  statedly  and  technically  in  issue  or  not* 
Numerous  cases  incline  to  this  view'®  ....  Thus  it 
has  been  said  that  the  matter  in  issue  or  point  in  controversy 
is  that  ultimate  fact  or  state  of  ibcts  in  dispute  upon  which 
the  verdict  or  finding  is  predicated'/^ 

In  this  country  the  Madras  High  Court  has  taken  the  same 
view,  and  held  in  Rama  Sami  v.  Vira  Sami,^^  that  the  force 
of  res  judicata  would  attach  to  all  the  objective  grounds  distinctly 
found  by  the  Court  as  the  basis  of  its  decision,  though  no  merely 
subjective  grounds  could   constitute  res  Judicata.     And   ^^the 

a  He  refecB  in  sapport  of  his  view  to  Barrs  t.  Jackson  ■* ;  Bouehier  ▼.  Taylor  ■*  ; 
Th&mas  v.  Ketteriche  «»  ;  Railroad  Go,  v.  Sohvtte  «*  ;  Perkins  v.  Walker  «* ;  Fau^ht  v. 
Faught*^;  Morse  v.  Mms*'' ;  Attorney- General  v.  Chicago  It,  Co.*^;  Bissell  v. 
Xaioy*». 


"  Bl.  Jnd.  738,  739. 

^«  Tmyhern  o.  Colburn,  66  Md.  877. 

>*  Smith  9.  Ontario,  4  Fed.  Bep.  388. 

»•  III  M.  H.  o.  B.  vn. 

*^  1  Phm.  583. 
«  i  Bro.  P.  O.  56tf. 


>«  103  U.  8.  iia. 
»»  19  Vtw  144. 
3e  96  iDd.  >I70. 
n  131  Mass.  151. 
2»  113  m.  620. 
29  GO  Barb,  617. 
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identity  of  the  question'*  said  Holloway,  J.,  in  Chinniya  Mudali 
V.  Venkat  Chella  Pillai,^^  "  will  not  be  destroyed  by  the  right 
which  in  one  case  is  the  principal  object  of  the  litigation  coming 
in  question  in  the  other  as  a  mere  condition  of  the  right  of 
which  the  establishment  is  specifically  sought,'*  The  advocates 
of  this  broader  conception  of  a  matter  in  issue  generally  admit 
that  such  grounds  are  in  issue  only  incidentally  or  collaterally, 
and  the  point  will  be  further  discussed  in  speaking  of  the  matter 
directly  in  issue/^ 

26.  The  expression  ^  matter  in  issue  *  should  further  be  taken 

A  ^.f f«« ;« ;oo„^ ;!;-  i*^  Sec.  13  with  the  qualification  intro* 
A  matter  in  issue  aw-  r?      i         -t  i«t 

tinguished  from  an  duced  by  H-xplanation  L,  under  which 
issue  recorded  as  a  matter  alleged  by  one  party  may  be  in 
®^°**'  issue  even  if  admitted  by  the  other  party* 

In  England  and  the  United  States  of  America,  facts  so  admitted 
are  not  held  to  necessarily  constitute  estoppel.'^  In  Boileau 
V.  Butlin^^  Parke,  B.,  observes  that  the  estoppel  of  a  judgment 
extended  \o  **  the  material  facts  alleged  by  one  party  which  are 
directly  admitted  by  the  opposite  party,  or  indirectly  admitted 
by  taking  a  traverse  on  some  other  facts,  but  only  if  the  tra- 
verse is  found  against  the  party  making  it/*  But  he  added 
that  **the  statements  of  a  party  in  a  declaration  or  plea,  though, 
for  the  purpose  of  the  cause,  he  is  bound  by  those  that  are 
material,  and  the  evidence  must  be  confined  to  them  upon  an 
issue,  ouoht  not,  it  should  seem,  to  be  treated  as  confessions 
of  the  truth  of  the  facts  stated.**  For  a  matter  being  in  issue, 
it  is  essential,  however,  that  it  should  have  been  alleged  by  one 
party  and  expressly  or  impliedly  denied  or  admitted  by  th^ 
other/ 

Mr.  Justice  Tottenham  delivering  the  judgment  of  the 
Court  in  Shama  Churn  v.  Prosunno  Goomar^^^  laid  stress  on 
that  rule,  and  said — *'  In  order  to  constitute  the  bar  of  re9 
judicata^  it  is  not  suflficient  merely  that  an  issue  shall  have 
been  laid  down  in  the  previous  suit  on  the  same  point,  but  the 
Explanation  I.  says  that  the  matter  above  referred  to  must,  in  the 

h  An  illustration  was  provided  in  Bill  III  to  make  this  clear.  "  A  sues  B  "  said  the 
illustration  "  for  one  bigha  of  land  ;  the  Court  decrees  that  A  shall  recover  three  bighas. 
The  defendant  then  sues  A  for  the  two  additional  bighas.  The  former  decree  is  no  bar, 
because  it  was  not  in  a  matter  allied  by  one  party  and  denied  by  the  other  in  the  suit  in 
which  it  was  made." 

»o  III  M.  H.  C.  R.  820.  I      w  3  B«.  GC6. 

>i  Viie  Para.  34  Infra,  »*  V.  C.  L.  R.  251. 

>2  JdAson  V.  Alston,  68  Am.  Dec.  515.  J 
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former  suit,  have  been  alleged  by  one  party,  and  either  denied 
or  admitted  expressly  or  impliedly,  by  the  other.***  Thus  it 
would  not  be  sufficient  to  constitute  res  judicata^  that  the 
matter  should  have  been  recorded  as  'in  issue' ;  and  the  fact 
that  the  matter  relied  on  in  the  subsequent  suit  was  determined 
in  a  former  suit,  was  held'^  even  under  the  Code  of  3859  not 
to  bar  the  subsequent  suit,  unless  that  matter  should  have 
really  been  in  issue  in  the  former  suit. 

27.     For  a  matter  being  really  in  issue  it  is  not  necessary 
A  matter  may  be  in     ^^at  either  party  should   have   been  bound 
issnecTen  if  neither    to  plead  it  in  the  Suit.     It  IS  Sufficient  for. 
party     bound     to     the  rule  of  res  judicata  that  it  was  pleaded 
plead  it.  y^y  ^^^^  party  and  affirmed  or  denied  by  the 

other.  Thus  in  Wilayati  Begam  v.  Nurkkan^^,  N.  as  a  half 
brother  and  heir  of  M,,  sued  M/s  daughter  W.  inter  alia  for  half 
ot  a  certain  kiln,  alleging  that  its  other  half  was  his  own.  W. 
alleged  that  the  whole  of  the  kiln  was  M.'s,  the  Lower  Court  found 
that  the  kiln  was  the  joint  property  of  N.  and  M.,  but  the  High 
Court  set  aside  that  finding.  The  proceedings  ended  with  a 
compromise,  but  the  finding  was  held  to  be  res  judicata  in  a 
subsequent  suit  by  W.  for  value  of  bricks  alleged  to  have 
been  wrongfully  taken  from  the  kiln  by  N.,  who  contended 
that  he  had  half  a  share  in  the  kiln,  even  though  the 
former  suit  was  not  for  that  half  of  the  kiln,  and  the 
mention  therein  of  N.'s  share  in  it  was  quite  irrelevant. 
Thus  every  demand  for  money  claimed  as  a  set-off  by  the 
defendant  will  be  considered  to  be  directly  in  issue  between 
the  parties,  even  though  the  defendant  is  not  bound  to  claim 
it  as  such ;  and  such  a  claim,  if  made,  will  be  a  matter  directly  in 
issue  in  the  suit,  and  a  decision  in  regard  to  it  will  bar  a 
subsequent   trial   of  that   same   claim.'    In   fact,    it    appears 

e  The  decision  in  this  case  no  doubt  turned  to  a  great  extent  on  the  absence  of  an 
enquiry  as  to  the  issue,  but  Tottenham,  J.,  went  on  to  say  "  the  decree,  in  the  former  suit 
does  not  shew  any  express  all^ation  or  any  express  denial  or  admission  as  to  what  was  the^ 
present  plaintiffs  share."  As  a  rule,  such  allegations,  denials  or  admission  are  not,  and 
cannot  be  shown  in  a  decree,  and  their  absence  from  the  decree  is  altogether  immaterial  if 
otherwise  shown  to  have  been  made  in  the  suit. 

d  It  was  held  to  bar  a  fresh  suit  even  under  the  restricted  rule  of  the  Code  of  1859, 
on  the  ground  that  the  plea  of  set-off  was,  in  fact,  one  form  of  bringing  a  suit.''  The 
decision  in  Amir  Zama  ▼.  Uathu  MaX  "is  not  against  this  view,  as  the  set-off  pleaded  in 
that  case  was  different  from  the  defendant's  claim  in  the  prior  suit,  and  had  not  been 
eoqaired  into  in  that  suit. 

»»  HoniEoy  r.   Baj   Bunii  Koer,  XXV   ^.  f     »«  I.  L.  B.  V.  \ll.  614. 

R.  30^.  \     VI  Abdoola  Khan  «,  Sreo  Kanto  P«rsbad,  XY  W. 

BtAtLh  mania*  «.  Mohesh  Cbandor  XYI.  W.  R.  252. 

B.  as.  I    »« I.  L.  R.  ym  au.  3w. 
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to  be  a  general  rule  that  an  issae  not  absolutely  necessary 
to  be  determined,  may  become  res  judicata  if  presented  by  the 
pleadings,  argued  by  counsel,  and  in  fact  decided  by  the 
Court. *•  In  Ram  Krishna  \.  Vithal^*^  a  finding  on  an  issue 
raised  by  the  Court  was  held  to  constitute  res  judicata^  even 
though  it  was  not  raised  clearly  by  the  pleadings;  Mr. 
Justice  Farran,  observing  that  if  theplaintiflf  **  v?as  not  prepared 
to  negative  the  issue,  he  ought  not  to  have  allowed  it  to  be 
raised,  and  it  must  be  taken  to  have  been  properly  raised.^ 

28.  A  matter  in  issue  in  a  suit  is  also  distinct  from  the 
.  .  ,  ,.  ^  subject-matter,  and  the  object  of  the  suit,  as 
tb^VhU'*fh>m  the  well  as  from  the  relief  that  may  be  asked  for 
8abject-«iatter  the  in  it,  and  the  cause  of  action  on  which  it 
identity  of  which  may  be  based;  and  the  rule  of  r^*  judicata 
^^rf  Wa"*^  ^^'  ^^*  requiring  the  identity  of  the  matter  in  issue  ' 
^^  '^^  ^*  will  apply,  even  when  the  subject-matter» 

the  object,  the  relief,  and  the  cause  of  action  are  different. 
There  is  a  general  unanimit}*  as  to  the  matter  in  issue  being 
altogether  independent  of  the  internal  character  of  the  subject- 
matter  of  the  suit.*  For  instance,  if  the  property  in  dispute  be 
substantially  the  same,  any  addition  made  in  the  shape  of  new 
buildings  erected  on  the  site,  since  the  decision  of  the  prior 
suit  is,  of  course,  immaterial.  Even  prior  to  the  enactment 
of  the  Civil  Procedure  Code  of  1869,  Mr.  Macpherson  observed 
in  his  Treatise  on  Civil  Procedure**  that  **the  subject-matter 
of  the  former  suit  is  considered  to  have  been  the  same,  if  it 
was  the  same  in  substance,  although  in  the  new  suit  there  may 
be  some  difference  in  amount,  or  some  other  merely  colourable 
variation."  Lacombe  with  great  force  says  ;  "  Les  changements, 
augmentations  ou  diminutions  subis  par  Tobjet  ext^rieur  de  la 
premiere  instance  ne  font  pas  obstacle  k  I'application  de  I'ex- 
ception :  ce  n'est,  ainsi  que  le  dit  M.  Duranton,  que  I'identit^ 


•  To  show  this  clearly  the  following  illustrations  were  provided  in  Bill  III,  bot 
<nnitted  from  Bill  IV  along  with  all  other  Ulustrations  as  unnecessary  : — 

(e)  A.  sues  B.  for  a  flock  of  sheep  and  obtains  a  decree.  This  is  a  bar  to  a 
subsequent  suit  by  B.  against  A.  for  the  flock,  although  the  individual  animals  oomposiii^ 
it  may  not  be  the  same  at  the  time  of  both  suits,  for  the  character  of  the  whole  matter 
in  dispute  is  the  same. 

(/)  A.  sues  B.  for  a  piece  of  land  bordering  on  a  river  and  obtains  a  decree. 
This  decision  is  a  bar  to  a  subsequent  suit  by  B.  against  A.  for  alluvial  soil  since  added 
to  the  land,  or  for  trees  the  growth  of  the  land,  or  for  rent  or  mesne  profits  in  respect 
of  its  occupation,  by  virtue  of  the  same  title  under  which  the  land  was  claimed. 


w  Almy  V.  DanioU,  16  E.  I.  312.     |     ♦©  i.  l.  R.  XV  Bom.  W.  |     4i  P.  55,  Bd.  2ad. 
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in  individno  dut  tn  jure  qui  est  requisew  Par  example,  le  bois 
primitivement  reclame  pouita  avoir  ete  defriche,  et  tranaforme 
en  terre  labourablev  la  maison  pourra  a^T)i^  ^t^  incendi^ev  sans 
que  ces  diftereircea  emp^cheht  Texception  d'etre  applicable.** 
The  French  jurists  even  lay  down  in  general  words,  *«la  chose 
jugee  poiir  riiitcgralite  d'un  objet  «ubsiste  pour  chacune  de 
ses  parties  constitutives  et  intx^rantes,  lorsiju'elles  sont  re- 
clamees  en  vek'tu  de  la  m'^me  cause,  nam  pars  in  Mo  esC* 
And  this  principle  is  said  to  apply  also  where  the  first  suit 
comprises  several  things  *'dii?tihctes  demand^  soil  cumulative- 
nient  soit  alternativernent,"  a  fiiiliire  of  a  general  claim  of 
inheritance  being  held  on  that  ground  to  b^r  subsequent  suits 
for  particular  objects  coniprised  in  the  inheritance;  It  may  be 
further  observed,  howe\'er,  that  a  distinct  species  of  right  was 
not  considered  identical  for  the  purposes  of  the  rule  as  a  part 
of  another  and  a  more  extensive  right  which  might  otherwise 
be  said  to  comprise  it*.  A  suit  for  ownership  would  thus  not 
be  considered  to  be  for  the  same  subject-matter  as  that  for  a 
servitude,  nor  a  right  of  actus  for  the  same  subject-matter  with 
that  for  iHr.  Much  need  not  be  said,  however,  on  this  point,  as 
it  appears  to  be  generally  agreed  upon  now  that  the  identity  of 
the  subject-matter  is  not  at  all  iessential  for  the  rule  of  res 
jwiicata.  The  French  jurists  lay  down  in  considerable  detail 
that  that  rule  will  apply  even  when  th6  subject-matter  is  not  the 
same,  (1)  if  the  object  of  the  first  suit  serves  as  legitimation  of 
the  second^  as  when  the  first  suit  is  for  the  principal  and  the 
second  for  its  interest^  (2)  if  the  object  of  the  second  suit  serves 
as  a  legitimation  of  the  first  suit^  as  when  the  first  suit  is  foi* 
the  interest  and  the  second  for  the  principal^  and  (3)  if  both  the 
suits  are  based  on  the  same  ground  and  the  same  cause,  as  when 
both  are  for  the  difliBrent  mstalments  of  the  same  principal 
under  the  same  bond.  The  bar  in  the  case  of  the  first  principle 
is  held  to  be  absolute^  and  a  suit  for  Vusufruit  causal  of  a  land 
will  on  that  ground  be  barred  by  the  dismissal  of  a  suit  for  that 
land  itself,  though  a  suit  for  Vumfruk  fwmel  will  not  be  so 
barred.  Lacombe  sAys:'*'  ''Apr^s  le  jugement  rejetant  la 
demande  d'une  somme  ou  d'une  chose^  toute  autre  demande 
ayant  pour  objet  les  int^r^ts  de  cette  somme  ou  les  fruits  de 
cette  chose  est  repouss^e  par  Texception  de  chose  jugee,  alors 
m^me  que  les  fi-uits  n'auraient  et^  produits  que  depuis  le 
premier  jugement,  et  que  les  int^rSte  n'auraient  couru  que 
post^rieurement  ^  cette  ^poque."     As  to  the  second  principle,  a 

-•iTac.  Cho«e  Jug^o,  IW.  |     *»  Lao.  Chose  Jugee,  13o. 
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distinction  is  made  in  regard  to  those  eases  in  which  the  first 
suit  is  dismissed  on  some  ground  having  applicatioh  only  to  th^ 
interest  claimed,  but  if  it  is  dismissed  "  apres  un  dt^bat  portant 
sur  I'existence  ou  ]a  validite  de  la  creance,  parce  que  par 
exempleelle  ^^tait  nulle,  prescrite  ou  pay^e,  Texception  de  dbose 
jugee  serait  opposable  au  creancier  lorsqu'il  deniand^^it  le 
capital/'  As  to  the  third  principle,  it  is  said :  *•  C'est  aiiisi 
qu'il  a  tete  decide  que  lorsque,  a  I'occasion  de  la  detoande  6u 
premier  terme  d'une  obligation,  et  quHl  a  succomb^,  il  ne  jpeut 
plus  repi'oduirts  la  m6me  exception  lors  de  la  debiande  Ult^rieure 
des  autres  termes  ; — que  I'exception  de  chose  jugtee  est  admis^ 
sible  lorsque  la  mSme  question  de  droit  est  soulev^  entre  led 
mimes  personlies,  quoique  a  I'l^gard  d*iin  autre  ihameiible,  mais 
alors  que  les  deux  actions  d^pendaient  de  la  mifeme  succession  ( 
que  lorsque  dans  utte  demande  en  diSlivrance  de  certains  objets 
compris  dans  une  cession  de  droits  successife)  il  est  intervenu 
un  jugement  qui  a  rejete  cette  demande  en  se  fondalit  sur  la 
nulht^  de  la  cession^  ce  jugement  a  Tautorit^  de  la  chose  jugee 
relativeinent  k  la  nouvelle  detoande  jpat*  laquelle  la  m^toe  partie 
reclame  I'entief  Emolument  des  di'oits  dedes."  The  contrary 
has  sometimes  been  maintained  to  have  been  the  rule  of  the 
Roman  Law  on  the  authority  of  certain  texts  of  juris^consults 
which  mention  the  identity  of  res  among  the  constituents  of  res 
judicata.  Art.  1351  of  Code  Civil,  which  etiimciates  the  French 
rule,  also  expi*essly  mentions  the  identity  of  chose.  The  vague 
comprehensiveness  of  these  two  Words  has,  no  doubt,  led  to  a 
great  deal  of  conftision  and  even  misapprehension  in  this  respect. 
Ulpian  says  however,  "  et  genef cutter  eacepHo  rei  judicatce 
obstat^  quotiens  inter  easdem  personas  €adem  queestio  revocatur;*^ 
and  in  another  place  "  quotiens  dpud  jitdicem  posteriorem  id 

SKeritur  quod  apud  priorem  qucesitum  est.^'  There  are  texts  of" 
arcellus,  Paulus  and  Neratuis  in  which  the  identity  of 
question  is  spoken  of  Without  any  mentioh  of  the  identity 
of  res^  and  it  is  contended  that  the  general  word  res  in  the 
texts  where  it  occurs  should  be  taken  in  a  restricted  sense, 
BO  that  all  the  texts  may  be  interpreted  harmoniously.  Thus 
Voet  in  his  commentary  on  the  title  in  the  Digest  dealing 
with  the  subject  of  res  judicata^  says  *'  Eadem  res  intelligituf 
quotiens  apud  judicem  posteriorem  id  quceritur  quod  apud 
priorem  qucesiiurn  est.^^  Even  those  Who  did  not  accept  this 
view,  virtually  concurred  in  the  correctness  of  the  principles 
enunciated  by  the  French  jurists,  by  taking  the  word  identity 
also  in  a  cotoprehensive    sense.    It  was  said  for    eiample, 
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^  sdgit-il  de  fiodts  qui  n'etaient  pas  encore  cre^,  quoe  nond'um 
in  rerum  natura  erant^  des  interests  qui  netaient  pas  courus,  de 
file  qui  aura  pit  naitre  dans  les  eaux  du  fonds  riverain,  ce  sera 
ta  m^e  objet ;  s'agit  il  cfo  la  deciision'  sur  la  legitimation  de  la 
demande,  de  lia  potion  a*  heredite  apres  la  revendication  sans 
resultat  des  objet  singuliers  qui  la  composent,  if  ya  ^i  decisioa 
implicile,.  et  la  question  qui  a  6te  ainsi  implicitement  r^solUe* 
etait  Tobjet  virtuel  du  litige,  de  sorte  que,  dans  tous  les  cas. 
ou  il  ya  lieu  »  Texception,  Ton  puisse  constater  la  prince- 
decette- indispensable*  condition  de»  I'identite  d* object." 

These  principles  are  recognized  and  acted  upon  in  all  the 
civilized'  countries,  in  even  tiiose  countries  that  have  not  derived 
tiieir  jurisprudence  direct  fijoms  the  Rjoman  LaiSL  In  India 
under  the  Code  of  1859,  the  Punjab  Chief  Court  held  in 
Azmat  Aliv.  Barnam^  that  a  decisi<Ni  in  a  former  suit,, 
as  to  the  plaintiff's  righjt  to<  recover  grazing  dues,  was  res^ 
judicata  as  regards  thai  right  in  a  subsequent  sujt  for  the 
grazing  dues  for  other  animals  and  for  other  years.  So  also 
in  Lachman  v..  Lahar^^  a  decision  as  to  a  certain  land  not 
being  connected*  with  the  gaddi  of  S.  and  not  being  alienable- 
by  the  defendant,  was  held  to  be  re^  judicata  in  a  subsequent 
suit  brought  to  set  aside  another  alienation  of  the  same  land  oni 
the  same  ground/ 

Under  the  present  Code,  their  Lordships  of  the  Privy 
Counoil  held  in  Pittapur  Raja>  v.  Buchi  Silayya^^  that 
a  previous  decision  as  to  a  certain  person  not  having,  been* 
adopted  would  be  rea  judicata  in  a  subsequent  suit;  and 
Sir  Barnes  Peacock  in  delivering,  their  Lordships^  judg- 
ment said :r— ''It  was  contended  on  the  part  of  the* 
plaintiff,  that  the  cases-  do  not  establish  that  aa  estoppel 
is  binding  unless  the  suit  relates  to  the  same  subject-^ 
matter,  but  it  appears  to  theic  Lordships  that  the  cases 
which  have  been  referred  to  do  not  establish,  that  position.  Io< 
the  case  of  Outram^y.Morewood^'*'''  the  second  action  was  not 
for  the  same  subji?ct-matter  for  which>  the  first  action,  had  been, 
brought*  The  first  action  was  for  damages  sustained  by  the* 
plaintiff  in  consequence  of  the  wife  of  Morewood  having  entered 

/  'Rie  decision  in  Umar  Alt  v.  ^hah  Alt  Mahomed  *  *  is  not  against  this  view,  as  though 
it  turned  on  the  diflference  in  the  thing,  jet  what  was  decided  was  .only  that  a  decree  for 
preemption;  in.  regard  to  the  sale -of  a  certain  share  in  certain^  wells- would  not  be  rei  j%du 
cs^tinregaidtothe  r^htof  preemption  in  respect  of  the  sale  of  another  share  in  those 
wells,  Campbell,  J^  obsec^ing  that  it  was  only  the*  principle  at  issue  *  that  was  Uie  same  in 
>oth  the  cases. ^^___ 

^  X.  P.  R.  W7.  I     *»-  3  T.  R.  84«. 

«•  X,  p.  R.  178.  *•  V.  P.  R.  164. 

«*Ii.R.Xn.l.  A.16. 
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upon  certain  wines  and  taken  coal  from  them  before  she 
was  married.  The  wife  contended  that  she  was  entitled  ta 
tnose  mines  by  virtue  of  a  certain  conveyance;  but  it  was  found 
by  the  Court  that  the  wifis  was  not  entitled  to  the  mines,  and 
the  Court  gave  damages  against  her.  Another  action  was 
brought  subsequently  against  Moi'ewood,  who  had  afterwards 
married  the  lady,  for  a  second  trespass  committed  by  them 
upon  the  same  mines,  and  the  question  then  arose  whether  the 
finding  in  the  fiist  suit,  with  reference  to  the  damages  claimed 
in  that  suit,  was  binding  upon  the  two  defendants  in  respect  to 
the  damages  claimed  against  them  in  the  second  suit.  It  was 
held  that  it  was,  There  were  two  distinct  claims.  The  dam- 
a<^es  claimed  in  the  two  actions  were  distinct;  the  tres- 
passes wei^  distinct,  and  yet  it  was  held  that  the 
decision  in  the  first  case  with  regard  to  the  damages 
Qlaimed  in  the  first  case  was  binding  in  the  second  case  as 
an  estoppel,  the  matter  having  been  conclusively  tried  between 
the  plaintiff^  and  the  defendant's  wife  when  a /me  We  in  the 
first  case.  The  case  of  Burrs  v.  Jackson/^^  was  also  referred 
to,  but  there  the  subjects  of  the  two  suits  were  different.  In 
that  case  it  was  held  that  a  decision  of  an  Ecclesiastical  Court, 
holding  that  the  plaintiff  was  a  next-of-kin  for  the  purpose 
of  obtaining  letters  of  administrHtion,  was  binding  in  a 
suit  brought  in  the  Court  of  Chancery  for  the  distribution 
of  the  estate.  The  Ecclesiastical  Court  decided  that  the 
plaintiff  was  a  next-of-kin  for  the  purpose  of  having 
administration  and  managing  the  property.  Subsequently  the 
question  was  raised  in  the  Court  of  Chancery  whether  he  was 
a  next-of-kin  for  the  purpose  of  taking  a  share  of  the  property. 
These  were  perfectly  distinct  claims.  Yet  it  was  held  that  inas- 
much as  the  Ecclesiastical  Court  would  have  had  concurrent 
jurisdiction  with  the  Court  of  Chancery  to  try  the  question 
with  respect  to  distribution,  the  decision  of  the  Ecclesiastical 
Court  between  the  same  parties  with  reference  to  administra- 
tion was  binding  upon  the  Court  of  Chancery  with  reference 
\o  distribution.^'  So  also,  the  Calcutta.  High  Court  held  in 
Sundhya  Mala  v.  Dabi  Gfiurn^^^  that  a  suit  for  a  certain 
portion  of  A  on  the  ground  of  A  having  been  leased  to  the 
plaintiflf  would  be  bjarred  by  a.  decisioi\  as  to  A  haying  not  been 
leased  to  the  plaintiff,  but  to  the  defendant,  in  a  previous  suit 
by  the  plaintiff  for  another  portion  of  A,  with  the  same  alleg^-r 
tion  as  to  its  ti^ving  been  leased  to  him.     Similarly,  Birdwood, 

«?  I.  Phil.  688.  ^.    »«  I.  L.  I^  VI.  C»l.716. 
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J.,  in  delivering  the  judgment  of  the  Bombay  High  Court 
in  Anania  Balachavya  v.  Damodhar^^^  said  : — *'  It  is  true 
that  in  those  suits,  the  dispute  was  as  to  a  piece  of  land  other 
than  the  land  now  in  suit.  The  plaintiflfs  there^  as  now,  merely 
alleged  that  there  had  been  a  partition  and  that  they  had  a 
separate  share  ;  the  defendants  there,  as  now,,  merely  contend-? 
ed  that  there  had  been  no  partition.  In  the  present  case  it 
cannot  be  held  that  the  decision  regarding  the  question  of 
partition  affected  only  the  particular  piece  of  land  then  in 
dispute,  and  left  the  defendants  free  to  urge  again  in  any 
subsequent  suit  that  the  family  was  joint  in  all  other  respects 
ftnd  as  to  all  other  property.'*^ 

In  Dinkar  Ballalv.  Hart  Shridhar,^^  Mr.  Justice  Scott 
expressed  a  contrary  opinion,  observing  that  **  The  land  former- 
ly in  dispute  may  have  been  so  small  as  not  to  justify  further 
litigation.  The  land  now  in  dispute  is  considerable  in  extent  and 
value.  Does  acquiescence  in  the  decision  regarding  the  one 
preclude  any  question  as  regards  the  other  ?  Both  the  spirit 
and  the  letter  of  the  Section  are  against  such  an  estoppel.*' 
Mr.  Justice  Jardine differed  however  from  that  view,  and  said  : — 
*' If  that  decision  had  been  a  fioal  decision  in  a  suit  as  dis- 
tinguished from  this  execution  proceeding,  it  would,  in  my 
opinion,  have  created  an  estoppel  by  res  judicata^  the  fact  that 
the  present  suit  relates  to  a  different  piece  of  land  not  being  a 
circumstance  taking  the  decision  out  of  that  rule." 

Sir  Arthqr  Collins,  C.  J.,  and  Handley,  J.,  appear  to  have 
held  in  Mddhavi  v.  Kdu^^^  that  a  decision  in  a  former  suit 
was  res  judicata  only  in  regard  to  the  two  parambas  that  were 
in  dispute  in  that  suit,  but  no  reasons  whatever  were  given  for 
this  decision,  and  i^o  authorities  were  referred  to;  and  in  a  later 
case,^*  Sir  Arthur  Collins,  C.  J.,  and  Wilkinson,  J.,  cited  the 
case  of  Pahlwan  Singh  y.  /?w/  Singh^^^  and  observed  that  it 
\vas  the  matter  in  issue  in  the  suit,  wliich  in  that  suit  was  the 
title  of  the  tarw^d  that  formed  the  essential  test  of  res  judicata. 

g  The  decision  in  Moro  Ahaji  v.  Narayan^^  is  not  opposed  to  this  general  rule. 
West,  J.,  indelivefing  the  judgment  of  a  Division  Fench,  no  doubt,  observed  "  that  the  iden- 
tity of  the  que^ion  may  be  ^ected  by  a  difference  of  the  tf^w^w^  or  object  of  the  litigation, 
bat  the  point  decided  only  wa6  that  in  a  suit  by  an  Inamdar,  a  finding  as  to  the  plaintiff's 
proprietary  right  to  the  forest  (waste)  lands  attached  to  the  village,  would  not  bar  th6 
defendant  from  setting  up  in  a  subsequent  suit  his  proprietary  title  as  against  the  plaintiff 
to  the  cultivated  land  in  the  village,  as  different  coilsiderations  would  apply  to  the  deter- 
mination of  the  question  of  proprietary  rights  in  the  two  sorts  of  lands." 

^^  J  L  R  Xin  Boxn.  33.  I  **  Kanji  Amma «.  Raman  Menon,  L   L.   ^ 

»»  r  L  bL  XIV.  Bom.  «».  ■  I                 XV.  Mad.  4d7. 

witaXV.  M»d.2«4.  .  »tI.L.R.  1V.A1U6SL. 

"^^  I  *«LL.R.XLBoin.35fi. 
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In  Pahlwan  Singh  v.  Risal  Singhp  both  the  wiits  were  by 
the  obli|ree  for  several  instalments  of  the  amount  of  a  bond 
and  the  interest  thereon,  from  the  d%ite  of  the  bond.  In  the 
former  suit,  the  defendant's  contention  as  to  the  interest  being 
payable  only  from  the  date  of  the  default  waa  overruled,,  and 
the  interest  from  the  dale  of  the  bond  decreed,  and  that  decree 
was  held  to  be  r^s  judicatu  m  regard  to  that  contention 
in  the  second  suit.  It  has  been  repeatedly  said,,  on  the 
authoFity  of  this  decision,  that  it  is  the  matter  in  issue, 
not  the  subject-matter  of  the  suit,,  that  forms  the  essential 
test  of  r^  judicata.^  In  BalAishan  v»  Kishan  Lal^^^^ 
Hahmood^  J.,  (with  whom  Sir  A)hn  Edge^  C,  J.,  and  Straight,. 
J.,  concurred)  said  :: — *•  There  can  he  no  doubt  that  for  purposes 
of  res  judiouta  it  is  not  essential  that  the  subject-matter  of  the 
litigation  should  be  identical  with  the  subject--matter  of  the 
previous  suit  of  which  the  adjudication  is  made  the  foundation 
of  the  plea,  .  •  «.  The  g^eneral  rule  of  law  may  be  briefly 
stated  to  be  that  where  a  recurring  liabih'ty  is  the  subject  of 
a  claim,  a  previous  judgment  dismissing  the  suit  upon  findings 
which  fall  short  of  going  to  the  very  root  of  the  title  upon  which 
the  claim  rests,  cannot  operate  as  resjudieaia^  but  if  such  pre- 
vious judgment  doea  negative  the  title  itself,,  the  plaintiff  cannot 
reagitate  the  same  question  of  tittle  by  suing  to  obtain  relief  for 
a  subsequent  item  of  the  obligation..  The  rule  is  recognized 
both  in  England  and  in  America,  and  is.  welMllustraied  by  the 
American  writers,  Mr,  Bigelow,^in  his  well-lcnown  work  on  the 
law  of  Estoppels  *^  referring  to  cases  10  which  there  has  been 
no  supervenient  change  in  the  relative  position  of  the  parties, 
goes  on  to  say  : — *  judgment  based  soWy  upon  the  validity  of 
the  demand  and  not  upon  facta  in  avoidance,  such  as  payment 
or  cookpromise,  would  doubtless  operate  as  a  bar.  In  the  case 
of  an  action  on  a  deb.t  due  by  ifistalosants,,  as  for  example,  on  a 
promissory  note,  judgment  against  the  validity  of  the    maia 

\  The.  oontrary  appears  to  have  been  h«ld  in  ewpmrte  AAot^^*  in  which  thetrustee  in 
lliaxkrap^j  rejectied  the  creditor*s  proof  as  r^aras  interest,  on  the  gipund  that  the 
debtors  h84  guaranteed  the  payment  of  the  principal  only.  On  the  case  coming  op  before 
the  Cou^  of  Appeal  to  determine  for  what^  amount  the  creditor- could  prore,  it  was  con-, 
fended  that  a  oreah  decision  as  to  the  interest  was  barred  ;.  \mk  L^dlej,  L.  J.,  said,  **  The 
o^der  related  only  to  a  sum  of  £11-16-8  for  interest  up  to  thedate  of  the  receiving  order, 
9nd.  the  appellant  is  context  tahave  that  sum  rejected.  The  point  now  be£:?re  the  Court 
1^  a  totally  different  one,  and  ought  to  be  decided  upon  its  medts,  lUthough  that  cause 
Wiquestionably  renders  it  necessary  to  reconsider  the  construction  of  the  letter  in  ques- 
tion." This  deciiiwi  was,  however,  under  the  Bankruptcy  I^iw,  and,  the  doctrine  of  tm 
^uiieata  was  not  expressly  referred  to  in  it. 

»^  I.  L.  R,  XL  AU.  ll«.  I     ••'FMfp.ii.    rirffp.85,Hd..«(h.  I     it^aWD  1  Q;  B.  Ift 
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omigmtion  itself  would  preclude  the  obligee  from  suing  upon 
any  of  the  instalments/  The  same  is  tbe  rule  approved  in 
Indian  cases  by  tbe  highest  tribunals  when  such  questions 
usually  arise  as  to  the  amount  of  rent  payable  by  the  tenant, 
rent  of  course  being  a  recurring  liability/' 

As  examples  of  the  rule  laid  down  by  Mr.  Bigelow 
reference  may  be  made  to  several  cases.     Thus  in  Bdgdl  v. 
Sigerson^^^  a  decision  in  a  suit  for  interest  on  a  promissory 
note,  against  the  plea  of  a  fraudulent  alteration  of  the  note 
was  held  to  be resjunicata  in  a  subseq iient  suit  for  the  amount 
of  the  said  note.    In  Gardner  v.  Buckbe^^  also,  the  suit  was 
on  a  promissory  note.    The  defendant  alleged  that  that  note 
with  another  was  given  for  the  price  of  a  shop  which  was  sold 
fraudulently  by  plaintiff.    The  plaintiff  replied  that  the  issue 
as  to  the  sale  being  fraudulent  had  been  decided  against  the 
defendant  in  a  former  suit  on  the  other  note,  and  that  decision 
was  held  to  be  res  judicata.    In  Fan  Dolsen  v.  Abendrotn,*^ 
and    Cleveland  v.    Greviston^^a  decision  for  the  plaintiff 
for  the  amount  of  the  interest  claimed  in  respect  of  a  bond 
was  held  to  be  res  jiAdicnta  in  a  suit  for  the  amount  of  the 
bond,  as  to  the  plea  of  the  bond  being  invalid  for  fraud,  on  the 
ground  that  that  plea  ought  to  have  been  rallied  in  the  former 
suit.     Mr.  Herman  citing  a  number  of  other  ca«e.s^  says — 
<*In  an  action  on  a  promissory  note  where  the  defence  was 
fraud,  and  the  judgment  was  rendered  for  the  defendant, 
the  verdict  was  held  in  another  action  on  another  ground 
growing  oat  of  the  same  transaction,  conclusive  evidence 
of  the  fraud.     .....     On  the  same  principle  in  an 

action  of  assumpsit  for  goods  sold  and  delivered,  a  verdict 
against  the  vendee  on  tbe  ground  that  the  sale  was  fraudulent 
as  against  the  vendor's  creditors,  is  conclusive  of  fraud  in  a 
subsequent  action  between  the  same  parties  for  other  goods 
which  were  not  included  in  the  first  action. **^^ 

In  Hughes  v.  Alexander ^^^  it  was  held  that  if  a  maker 
of  two  notes,  having  a  common  defence  of  the  illegality  of 
consideration,  failed  to  plead  it  in  a  suit  upon  one  of  the 
notes/  he  would  not  be  estopped  from  pleading  it  when  sued 
upon  the  other  note.  The  same  view  appears  to  have  been 
taken  in  Kilander  v.  Hoover ^^^  in  which  the, court  said: 
'^If  it  appears  that  tbe  first  judgment  involved  the  whole 


«  UAiii.I>ea  Si6. 
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dtain  or  extended  to  the  whole  Bubject-mattert  aod  settled 
the  entire  defence  to  the  whole  of  a  series  of  notes  or  claiinSy 
and  adjudicated  the  whole  subject-matter  of  a  defence 
equally  relevant  to  and  conclusive  of  the  controversy  be- 
tween the  parties,  as  well  in  respect  of  the  claim  or  defence 
in  judgment  as  in  respect  to  other  claims  and  defences 
thereto,  pertaining  to  the  same  transaction  or  subject-matter, 
then  the  first  judgment  operates  a$  an  estoppel  as  to  the 
whole.  Unless,  however,  it  is  made  to  appear  that  the 
defences  pleaded  to  the  first  claim  or  demand  involved  the 
whole  title,  or  extended  to  the  whole  subject-matter  of  the 
controversy  between  the  parties,  so  as  to  litigate  and  deter- 
mine the  defendant's  liability  in  respect  to  the  whole  trans- 
action, then  the  judgment  is  a  finality  only  as  to  such  of 
the  claims  and  defences  as  were  actually  litigated  in  the 
first  suit" 

The  weight  of  authority,  however,  is  against  that 
view.  In  Fwnenux  v.  First  National  Bank^^^  Glogston, 
C.  J.9  in  delivering  the  judgment  of  the  Kansas  Supreme 
Court  said  :  *^  Where  a  party  makes  a  defence  to  an  action 
on  a  note  that  was  given  in  part-payment  of  the  purchase 
price  of  machinery,  and  other  notes  were  given  as  a  part  of 
the  same  transaction  and  for  the  same  consideration,  a 
defence  to  one  of  these  notes  must  be  conclusive  as  to  all. 
As  long  as  the  judgment  stands  unreversed,  a  party  cannot 
be  heard  again  to  urge  that  defence/®'*  In  Burnett  v. 
Smith/^  the  former  claim  was  for  the  amount  of  a  promissory 
note  for  the  value  of  certain  goods  ;  the  defendant  pleaded 
want  of  consideration  by  reason  of  false  representations  of 
the  vendor  concerning  the  value  of  goods  sold,  and  the 
plaintiff  recovered  judgment  for  a  part  only  of  the  note,  and 
the  decision  was  held  to  bar  a  subsequent  suit  for  false  repre- 
sentations. The  dismissal  of  a  suit  for  a  certain  instalment 
of  purchase-money,  on  the  ground  of  a  failure  of  title  occa- 
sioned by  encumbrances,  has  been  held  to  be  res  judicata 
in  a  subsequent  suit  for  another  instalment  of  the 
purchase  money'\  Where  several  instalments  of  money  were 
due  on  a  contract,  and  the  court  decided  that  the  contract 
was  such  that  a  suit  could  be  brought  for  one  instalment 
without  impairing  the  right  to  subsequently  sue  for  another 


M  7  Am.  St.  Bep.  Ml. 

<t  FMtor  V.  Konkright,  70  Ind.  121. 

Onctt  9,  Oity  of  Brooklyn,  79  N.  T.  624. 

CMier  Ksohine  Oo.,  v.  Fanaer,  S7  Minn.  428. 

Duisifer  9,  Williams,  91  Pa.  Bt.  234. 


Hanna  o.  Road,  40  Am.  Bep.  608. 

WUtaker  r.  Hawley^  80  Kan.  817. 
'0  4  Gray,  50. 
fx  Kane  9.  Fiaher,  2  Wattp,  246. 


Digitized  by 


Google 


&28.] 


IDENTITY  OF  OBJECT  IMMATERIAL. 


49 


iDfttsliiient  due  at  the  institution  of  the  former  suit,  it  was 
held  that  the  parties  were  estopped  in  a  third  action  from 
contending  that  a  judgment  in  a  suit  for  any  one  instalment 
merged  others  due  when  that  suit  was  brought/^  So  it 
has  been  held  that  a  judgment  for  a  quarter's  rent  on  a 
lease,  will  be  re$  judicata  as  regards  the  execution  and  the 
validity  of  the  lease,  in  a  suit  for  rent  on  the  same  lease 
for  a  subsequent  period/^  On  the  same  principle,  a 
judgment  as  to  a  certain  person  being  a  partner  in  a 
firm  will  be  res  judicata  in  every  subsequent  suit  be- 
tween the  parties  in  which  that  issue  should  arise/^ 

A  judgment  is  conclusive  not  only  as  to  the  subject-matter 
in  suit,  but  as  to  all  other  suits  which,  though  concerning  other 
subject-matters,  involve  the  same  questions  of  controversy/^ 
Even  Yoet  in  bis  Commentary  on  the  title  in  the  Digest,  deal- 
ing with  the  subject  of  res  judicata^  says  ^'  Eadem  res 
mteUigiiwr  quotiensapud  judicem  posteriorem  td  quaeriiur  quod 
apud  priortm  quemtum  est. 

29.  Through  nearly  all  the  American  cases  the  principle 
runs  tbat  a  judgment  directly  upon  a  parti- 
cular point  is^  as  between  the  parties,  con- 
clusive in  relation  to  such  point,  though 
the  purpose  and  subject-matter  olf  the  two 
suits  he  different/^  The  identity  of  the 
objects  of  the  suit  is  not  considered  neces- 
sary for  the  application  of  the  doctrine  of  res  judicata.  Thus 
in  OaUaher  v«  City  of  Moundsville^^,  a  decision  in  a  suit 
for  an  injunction  to  restrain  the  issuing  and  selling  of 
certain  bonds  of  a  Municipal  Corporation  was  held  to  be 
conclusive  in  a  subsequent  suit  brought  to  restrain  the  levy 
of  taxes  to  pay  off  the  said  bonds,  on  the  ground  that  there 
was  identity  in  the  subject  of  the  two  suits,  and  the  question 
of  the  validity  arose  and  was  necessarily  decided  in  the 
first  suit;  Brannon,  J.,  in  the  judgment  of  the  Court,  further 
sayingy  ^'  The  ground  specified  in  the  first  bill  was  more 
specifically  stated  than  in  the  second,  but  mily  in  the  fact 
that  it  alleged  the  nullity  of  the  ordinance  and  bonds  to  be 
void,  without  saying  why,  leaving  it  to  be  inferred  from  the 
ordinance  and  bonds  set  out.     Invalidity    of  ordinance 
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and  bonds  is  the  point  of  both  bills,  a  judicial  sentence 
of  their  nullity  on  identically  the  same  facts  is  demanded, 
the  relief  sought  by  both.  On  the  same  principle, 
a  decision  in  a  suit  by  a  wife  for  alimony,  on  the  ground  of 
desertion  by  the  husband  on  a  given  day,  which  is  denied  by 
the  husband  and  fouud  against  him,  is  a  bar  to  an  action  for 
divorce  by  the  husband  against  the  wife,  based  on  the  desertion 
of  the  wife  at  that  same  tirne/^  On  the  same  ground,  ^*  a 
judgment  for  the  defendant  in  trover,  for  conversion  of  goods, 
is  a  bar  to  an  action  against  him  for  money  had  and  received 
from  the  proceeds  of  the  sale  of  the  same  goods.  The  ( -onnec- 
ticut  Supreme  Court  in  Belts  v.  Stair^^^  laid  down  in  general 
words:  ^^  Although  the  object  and  purpose  of  two  actions  being 
different,  the  judgment  in  one  cannot  be  used  by  way  of  b»ir 
to  the  other,  it  does  not  follow  that  in  the  second  action  either 
party  can  be  permitted  to  contradict  what  was  expressly  adju- 
dicated in  the  first/'  In  Harden  v.  Palmerle^^  the  Minne- 
sota Supreme  Court  said  :  '<  That  the  remedy  sought  or  the 
mere  form  of  action,  may  be  different,  does  not  prevent  the 
estoppel  of  the  former  adjudication."  In  Hatch  v.  Codding^ 
ton,^'  the  plaintiff  sued  to  recover  damages  for  the  wrongful  con- 
version of  certain  property  and  subsequently  on  the  same  facts, 
for  the  possession  of  that  property  itself.  He  based  his  claim 
in  both  the  suits  upon  his  right  of  general  ownership  and 
possession  of  the  property,  and  upon  the  defendant's  wrongful 
possession  and  refusal  to  return  it  on  the  plaintiff's  demand.  It 
was  held  that  as  the  subject-matter  and  the  cause  of  action  in 
both  the  suits  were  the  same,  the  jud{;ment  in  the  first  suit  was 
a  bar  to  the  second.  On  the  same  principle,  the  dismissal  of  a 
suit  for  enforcing  a  contract  is  a  bar  to  a  subsequent  suit  for  the 
reforming  of  that  contract.^^  If  the  facts  are  the  same,  an 
unsuccessful  attempt  to  secure  relief  or  redress  of  a  higher  or 
more  complete  nature  will  often  preclude  a  party  from  sub- 
sequently seeking  a  lower  or  lesser  remedy.  1  bus  a  judgment 
against  a  wife  in  a  suit  for  absolute  divorce  on  the  ground  of 
cruelty,  is  a  bar  to  a  subsequent  suit  by  her  for  a  limited 
divorce  on  the  same  ground."' 

30.     InBirckhead  v.  Brown,^''  Duer,  J.,  said :  "  The  posi- 
tion that  in  order  to  raise  an  estoppel  by  a  prior  judgment, 
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the  cause  of  action  in  the  second  suit  must  in  nil  respects  be 

the  same  as  in  the  fim,  we  feel  nodiflScul- 

Matter  in  issne  dittin-    ty  or  doubt  in  rejecting.    It  is  not  indeed 

gauhed  from  the  form    absolutely  novel ;  but  it  is  repugnant  to 

and  cause  of  action,  the     .•  i?       ui-  i«  i.    j-    j 

identity  of  which  not  re-    *he  reasons   of  public  policy  embodied 

f{mttAioT  res  judicata,  in  the  maxim.  Interest  reipublicm  ut 
sit  finis  litium^  upon  which  the  doctrine 
of  the  conclusiveness  of  a  judgment  is  founded;  and  so  far 
from  being  sustained  by  authority  it  is  contradicted  by  many 
decisions.**  Nor  will  a  change  in  the  form  of  action  affect  the 
operation  as  res  judicata  of  a  decision  in  a  former  suit 
Mr.  Freeman  observes  that  "by  the  rules  of  the  Civil  as  well 
as  of  the  Common  Law,  res  judicata  is  not  changed  by  a 
change  in  the  form  of  action."®^  Dr.  Bigelow  observes 
that  "  the  fact  that  the  form  of  action  and  precise  remedy 
sought  are  different  in  the  two  suits,  will  not  prevent 
the  existence  of  an  estoppel,"  ii*  the  matter  in  issue  is 
the  same.  Mr.  Justice  Battigan  in  Chet  Ram  v.  Bahal 
Singhf^^  quoting  with  approval  IJlpian's  well-known 
text  as  to  the  identity  of  the  question,  observed  that — "  so 
long  as  the  same  question  of  right  has  been  determined 
between  the  same  parties,  the  identity  of  form  of  action  is 
not  requisite."  It  is  familiar  law  that  among  Romans,  a 
legatee  might  have  had  recourse  to  the  actio  ex  testamento 
as  to  the  acUo  hypothecarioj  a  vendor  might  sometimes  have 
had  recourse  to  the  actio  ex  slipulatuas  to  the  actio  venditite^ 
and  a  partner  to  the  actio  communi  dividundo  as  to  the  actio 
pro  sociOf  but  the  person  electing  the  one,  even  in  case  of 
failure,  could  not  subsequently  claim  on  the  other.  In  the 
same  way,  according  to  the  French  Law,  an  heir  cannot  as 
such  claim  successively  par  Paction  en  revindication  et  par  la 
petition  (fhMdite,  nor  can  a  purchaser  sue  on  account  of  the 
same  defects  in  the  thing  sold  both  for  VannuUUion  de  la 
vente  el  la  restitution  d*une  par  tie  du  prix;  because,  as 
Lacombe  says,  whatever  the  external  differences  may  be,  it 
is  the  same  question  that  is  presented  to  the  Judge  in  the 
two  cases;  and  the  bringing  of  one  of  the  suits  sets  an 
obstacle  to  that  of  the  other,  because  they  present  the  same 
question  for  decision. 87  Mr.  Black  says  : — "  It  is  a  well- 
settled  rule,  and  one  that  is  supported  by  a  multitude  of 
authorities,  that  a  party  cannot,  by  varying  the  form  of 
action,  or  adopting  a  different  method  of  presenting  his 
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case,  escape  the  operation  of  the  principle  that  one  and  the 
same  cause  of  action  shall  not  be  twice  litigated  between 
the  same  parties  or  their  privies  .  •  .  The  cases  most 
frequently  calling  for  the  application  of  this  rule  are  those 
in  which  a  party  attempts  16  found  two  separate  actions 
upon  a  transaction  which  justifies  but  one  suit." 

It  has  often  been  held  directly  by  the  Courts  that  when 
a  cause  of  action  admits  of  several  forms,  ajudgmentina  suit 
in  one  form  is  a  bar  to  a  suit  in  other  forms.  Thus 
a  recovery  in  an  action  of  covenant  has  been  held, 
both  in  England  and  the  United  States,  to  bar  an  action  of 
case  founded  on  a  tort  in  respect  of  the  same  hctJ"^^  So  a 
recovery  in  an  action  of  trespass  for  taking  away  the 
plaintiff's  wife  is  a  bar  to  a  recovery  in  an  action  on  the 
case  for  enticing  her.^®  In  fact,  it  appears  to  be  generally 
agreed  upon,  that  *^  in  all  cases,  where  the  plaintif}'  has  his 
option  in  the  outset  to  bring  tort  or  contract  to  recover 
damages  for  one  and  the  same  injury,  upon  a  state  of  facts 
which  will  support  either,  an  adjudication  in  one,  which- 
ever he  may  elect  is  upon  principle  a  bar  to  the  other; 
.  .  •  •  •  .  for  his  recovery  in  assumpsit  estdblishes 
a  contract  and  conclusively  negatives  a  wrong,  while  his 
recovery  in  tort  conclusively  establishes  the  wrong  and 
negatives  the  contract/'  ^^  In  Ware  v,  Percival,^^  the 
Supreme  Court  of  Maine  said :  ^*  A  party  cannot  divide  bis 
cause  of  action,  recover  compensation  in  assumpsit  by  waiv- 
ing the  tort,  and  then  having  received  such  compensation, 
resort  to  the  tort  which  has  been  waived,  and  in  that  again 
recover  compensation  as  though  the  tort  had  not  been 
waived.  He  cannot  waive  all  wrong«doing  and  recover 
compensation  upon  that  basis,  and  then  treating  the  tort  once 
waived  as  a  subsisting  grievance,  recover  damages  which 
are  to  be  assessed  upon  different  principles/*     In  Thomas 

a  This  is  in  fact  merely  an  illustration  of  the  broader  rule,  "  which  forbids  a  party  to 
assume  successive  positions  in  the  course  of  a  suit  or  series  of  suits,  in  reference  to  the  same 
fact  or  state  of  facts,  which  are  inconsistent  with  each  other  or  mutually  contradictory."  »• 
In  2%omson  v.  Howard^  ®'  iGraves,  C.  J.,  tin  delivering  the  judgment  of  the  Supreme 
Court  cA  Michigan  said  :  "  A  man  may  not  take  contradictory  positions,  and  where  he  has 
a  right  to  choose  one  of  two  modes  of  redress,  and  the  two  arc  so  inconsistent  that  the 
assertion  of  one  involves  the  n^ation  or  repudiation  of  the  other,  his  deliberate  and 
settled  choice  of  one,  with  knowledge  or  the  means  of  knowledge  of  such  facte  as  would 
aut^oiize  a  resort  to  each,  will  preclude  him  thereafter  from  going  back  and  eiectMg 
again.'* 
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V.  Jfj^Kn^tbe  dtsmitsal  of  a  suit  to  enforce  a  contract  was 
held  to  bar  a  subsequent  suit  brought  for  a    reformation 
and  specific  performance  of  that  contract.     Vanderburgh, 
J.,  in  delivering  the  judgment  of  the  Minnesota   Supreme 
Court  said:    *'There  was,  however,  in  fact  but  one  contract 
between  the  parties,  and  but  one  claim  or  right  upon  which 
to  base  a    recovery,  though  it  may   not    have   been  fully 
evidenced  by  the   writing     •     .     •     .     The  new  issue  was 
merely    incidental  to    the  main   cause  of    action.^^     The 
written  contract  was  imperfect,  but  the  plaintiff  chose  to 
rest  a  suit  upon  it  as  it  was,  and  the  judgment  in  the   case, 
until  set  aside,  was  mutually   binding  upon  the  parties   to 
it,  and  final   as  respects  the   merits  of  plaintiff's   claim, 
notwithstanding  mistakes  and  omissions  in   the  proceed- 
ings, or  the  failure  on  the  part  of  either  party  to  make  a 
full  presentation  of  his  case  by  the  proper  allegations  and 
proofs.^^      It  is  manifest  that  the  two  actions  could  not 
froceed  pari  passu  to  trial  and  final  judgment  in  the  same 
conrt,  and  that  the  plaintiff  in  such  case  would  be  compeU 
led   to  elect,  and  be  bound  by  his  election.      Neither   can 
they   be  so  prosecuted   successively.^  '*   In  the  last  cited 
case.  Gray,  C.  J.,  said:  *^We  are  of  the  opinion   that   the 
plaintiff*,   by  bringing  an  action  at   law  upon    the  policy 
in  its     original     form,   and    prosecuting   that  action     to 
trial,  verdict,  and  judgment,    upon  the  issue  whether  he 
had  complied  with  warranty  contained  therein  conclusive- 
ly elected  to  consider  it  as  expressing  the   true   contract 
between   himself  and    the    insurance    company,    and    to 
abandon  any  attempt  to  have  it  reformed  in  equity.     His 
bill  does  not  assert  an  equitable   right   which,  although  it 
Could  not  have  been   secured  to  him  in  the  action  at  law, 
might   co-exist  with   the   right   asserted   by  him   in  that 
action;  but  proceeds  on   grounds  wholly  inconsistent  with 
those  maintained  by  him  in  the  action  at  law,  and  seeks  to 
sbovr  that  his  contract  with  the  defendants  was  essentially 
different  from  that  which  he  alleged,  and   submitted   to 
the  final  judgment  of  the  court,  in   that    action."     The 
learned  Editors  of  the   American    State    Reports  say^^ : — 
^^  A  party  having  a  right  to  choose  either  one  of  two  incon- 
sistent remedies,  who  with  full  knowledge  of  all   the  facts, 
makes  deliberate  choice  of  one  mode  of  redress,  is  bound 
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by  his  election,  and  cannot  afterwards  resort  to  the  other.^® 
•  .  .  .  This  rule  applies  only  where  the  remedies  are 
inconsistent,  as  where  one  action  is  founded  on  an  affirm- 
ance, and  the  other  upon  the  disaffirmance  of  a  voidable 
contract  or  sale  of  property.^^  Where  the  remedies  are 
consistent  and  concurrent,  the  party  may  prosecute  as 
many  remedies  as  he  has."  * 

So  a  purchaser  may  sue  for  breach  of  the  contract  of 
warranty  or  for  false  representation  as  a  tort,  but  having 
sued  on  tort,  cannot  afterwards  sue  on  contract.*^  A 
judgment  against  a  corporation  for  the  price  of  goods  sold 
precludes  nn  »ction  against  it  for  fraud  in  obtaining  credit 
for  the  same  goods*.  Mr.  Wells  says*:  "Where  a  plaintiff 
may  have  an  election  to  sue  in  contract  or  in  tort,  a 
judgment  in  one  form  will  be  an  effectual  bar  to  an  action 
in  the  other  form.  For  example,  a  judgment  against  an 
attorney  in  a  suit  brought  for  the  breach  of  an   agreement 

h  The  learned  Editois  further  say*  "  Where  party  having  right  to  elect  between 
action  in  tort  or  in  contract,  waives  the  tort  and  sues  upon  the  contract,  he  cannot  after- 
wards sue  in  tort,  but  is  bound  by  his  election,  and  confined  to  that  mode  of  redress  which 
he  first  chooses*  ....  In  Butler  v.  ffildreth,^  it  was  decided  that  where  an  assignee, 
knowing  a\1  the  facts  of  the  case,  brought  an  action  against  the  vendee  to  whom  the 
vendor  had  sold  goods  in  fraud  of  his  creditors,  on  a  note  given  by  such  vendee,  and  secured 
the  demand  by  an  attachment  on  his  property,  he  thereby  so  far  affirmed  the  sale  and 
waived  his  right  to  disaffirm  it  that  he  could  not,  by  discontinuing  that  action  and  demand- 
ing the  goods,  entitle  himself  to  maintain  an  action  of  trover  against  the  vendee,  on  his 
refusal  to  return  them.  In  Thompson  v.  Howa/rd^*  the  plaintiff  brought  an  action  in 
assumpsit  to  recover  for  wages  of  his  minor  son,  proceeded  to  trial,  and  submitted  his  case 
to  the  jury,  who  disagreed.  He  then  discontinued  that  action  and  brought  another  action 
for  damages  for  enticing  away  and  harboring  said  son  ;  but  the  court  held  that  he  had 
made  an  election  to  sue  in  contract,  and  could  not  maintain  an  action  in  tort.  In  Benedict 
V.  National  Bank  of  the  Oomviomoealthj''  the  plaintiff  having  been  induced  to  make  a 
loan  on  the  security  of  forged  bonds,  after  discovering  the  fraud,  sued  on  the  contract  and 
attached  the  money  of  the  borrowers  standing  to  their  credit  in  bank  ;  but,  proceedings  in 
bankruptcy  having  been  taken  against  the  ddendants  in  that  suit,  he  discontinued,  and 
brought  an  action  in  tort  against  the  bankrupt  and  his  assignee  in  bankruptcy,  claiming 
that  the  money  in  bank  was  the  identical  money  obtained  from  him  by  fraud,  and  that 
he  was  entitled  to  it  as  owner.  It  was,  however,  held  that,  by  the  proceedings  in  the  first 
suit,  the  plaintiff  had  elected  to  affirm  the  contract,  and  was,  therefore,  barred  from  bring- 
ing a  second  suit  founded  in  tort.  So,  on  the  other  hand,  where  a  plaintiff  ^ects  to 
disaffirm  the  contract  £md  sue  in  tort,  he  cannot  thereafter  affirm  the  contract  in  part,  and 
sue  thereon  *  :  But  the  vendor  of  goods,  the  sale  and  delivery  of  which  have  been  induced 
by  fraud  on  the  part  of  the  vendee,  does  not,  by  an  effort  to  retake  the  entire  property, . 
which  is  successral  in  part  only,  lose  the  right  to  pursue  the  vendee  for  the  value  of  the 
unfound  portion,  nor  is  the  effort  a  defence  to  an  action  to  recover  possession  against  one 
in  whose  nands  a  part  is  found.  * 

>•    Ward  V.  Day,  4  B.  &  S.  S37.  |  *    Smith  o.  Baker,  L.  B.  8  0.  P.  360. 
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to  enter  satisfaction  of  a  judgment  and  discharge  the 
execution  thereon,  will  be  conclusive  against  a  subsequent 
action  of  tort  to  recover  further  damages  from  him  for 
directing  an  arrest  under  the  execution  specified  in  the 
agreement.**  So,  a  judgment  in  trespass  de  bonis  aspor* 
talis,  is  a  good  bar  to  assumpsit  for  the  same  goods.  If,  in 
the  former  case,  it  appears,  the  plaintiff  has  no  right  of 
property  in  the  goods,  he  will  be  held  not  to  have  the  right 
to  the  value  of  them  in  the  action  of  assumpsit.^^  Mr. 
Herman  also  observes,  that  **an  adjudication  is  conclusive, 
not  only  in  the  proceeding  in  which  it  is  pronounced,  but 
in  every  other  where  the  right  or  title  in  controversy  is 
the  same;  although  the  cause  of  action  may  be   different,^' 

Res  judicata  attaches  whether  the   matter 

in  issue  is  in  the  sane  form  of  action  or  another.  Thus  if 
an  action  for  abatement  of  price  of  a  chattel  alleged  by 
plaintiff  to  be  unsound,  and  to  have  been  sold  by  defendant 
on  a  warranty,  is  dismissed  on  the  ground  that  it  was  not 
unsound,  or  that  the  warranty  did  not  cover  the  unsound- 
ness found,  it  will  bar  another  suit  for  rescision  of  the  sale 
on  the  ground  of  the  breach  of  the  warranty."** 

Mr.  Well«  says  :  "  It  is  on  the  principle  that  the 
cause  of  action  needs  not  to  be  the  same,  although  the  issue 
must  be  the  same,  that  the  rule  rests,  namely,  that  a  suit 
on  one  promissory  note  or  bond  will  be  conclusive  upon 
\  another    executed   under   the  s.ime  circumstances,  if  rilso 

sued'on.*'^*     In  houctinnd  v.  Uias^^""  Branson,  C.  J.,    said, 
referring  to  a  number  of  cafses,  that  in  them,  **the  cause  of 
action  in  the  second  suit  was  ditiennt  from    the   cause   of 
action  in  the  first,  but  the  tormer  determinatious  Wete   held 
to  be  conclusive  because  the  same  question  was   detei mined 
in  the  first  suit  on  which  the  second  depended."     Mr.  Black 
says: — •*  There  are  sometimes   ca^es,   in    which,  a   party 
proceeding  upon  a  certain  theory  as  to  the  legal  effect   of 
a  given  transaction  or  state  offsets  finds  himself  unable  to 
substantiate  his  View  of  the  case,   but   afterwards,   without 
any  change  in  the  facts,  but  acting  upon  a  different  theory, 
renews  the  litigation  in  a   difierent   form.     Here    we   must 
apply  the  test  generally  agreed  upon  as  the  proper   means 


1 1  SmiUi  V.  War,  9  Allen,  472.  I  i«  Herm.  Oomm.  M. 

12  Ball  9.  Hopkins,  7  Johns.  21.  I  i*  WeUs  Rob.  J  ad.  243. 
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of  ascertaining  the  identity  of  the  cause  of  action,  vtz.^ 
whether  the  same  evidence  would  support  both  suits.  If 
not,  there  is  no  bar  arising  from  the  former  judgment.'"'^ 

In  Devrav  Krishna  v.  Halambhaij^  the  dismissal  of  a 
previous  suit  in  which  the  plaintiff  elected  to  sue  the  defen- 
dants a<^  principals  was  held  to  bar  a  second  suit  on  the 
same  contract  in  which  the  same  defendants  were  charged 
as  responsible  igent  under  a  trade  usage.  •*  The  plaintiff, 
on  his  contract  with  the  defendants,"  said  West,. J.,  •*  sued 
them  as  i)rincipals.  They  answered  that  they  had  been 
mere  agents,  i'he  plaintiff,  then  had  the  option  either  of 
admitting  the  agency,  but  adding  *  yet  by  trade  usage  you 
are  responsible  like  principals,'  and  asking  for  an  issue  on 
that  point,  or  of  not  admitting  the  agency  as  likely  to  mili- 
tate against  his  interests  suing  on  the  particular  contract 
upon  which  he  rested.  He  chose  the  latter  course;  the 
issue  was  framed  on  the  question  of  whether  the  defen- 
danis  were  liable  as  principals.  By  accepting  this  and  not 
in  due  time  asking  for  another  issue  based  on  an  assertion 
of  a  del  credere  agency  or  one  similar  to  it,  the  plaintiff,  we 
think,  conclusively  elected  to  treat  the  contract  as  one 
binding  the  defendants  as  principals.  Whether  he  then 
succeeded  on  the  issue  or  not,  could  make  no  difference  for 
the  purposes  of  a  second  suit.  The  cases  are  common  in 
which  a  plaintiff  having  the  choice  of  an  action  of  tort  or  on 
contract  is  barred,  once  his  selection  is  made,  frona  a  second 
action,  whatever  may  be  the  event  of  the  first.  Still 
less  is  it  allowable,  we  think,  when  a  plaintiff  has  chusen 
to  treat  a  transaction  us  creating  a  contract  of  one  descrip- 
tion, to  sue  a  second  time  upon  it  as  creating  one  of  a 
different  description  producing  a  different  kind  of  liability." 
It   was     contended    in    this   case     that     the     subsequent 


c  This  test  is  of  quite  a  general  application.  Speaking  of  it  as  a  test  of  the  identity  of 
the  issue  in  the  two  suits,  Mr.  Freeman  says : — "  Whatever  may  be  the  form  of  action,  the 
issue  is  deemed  the  same  whenever  it  may  in  both  actions  be  supported  by  substantially 
the  same  evidence.'^  If  so  supported,  a  judgment  in  one  action  is  conclusive  upon  the  same 
issue  in  any  other  suit,  though  the  cause  of  action  is  different.^*" 


1*  Slgln  Watoh  Oo.  v.  Meytr,  S9  Fed.  Bep.  986. 

Woodland  «.  NewhaU^s  Adm'r,  SlFad.  Rep.4S4. 

Sohriver  «.  Bokenrode,  87  Pa.  St.  811. 
It  Hitohin  p.  Oampbell,  8  W.  Bl.  887. 

Outiam  0.  Morewood,  S  T.  R.  846. 

BirklMad  v.  Brown,  0  8andf.  184, 


1'  Doty  «.  Brown,  08  Am.  Dao.  300. 
Vide  to  same  effect— 
Tavlor  «.  Oast  a,  48  OaL  871. 

2*  I.  L.  B.  L  Bom,  87. 
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suit  would  lie,  because  it  would  have  to  be  su pported  bydiffereut 
evidence  from  that  required  to  sustain  the  claim  be  formerly 
advanced;  but  West,  J.,  admitting  the  correctnes.*  of  this  test, 
said: — **The  origin  of  the  litigatioti  was  identical  for  the  two 
suits,  and  the  essential  facts  would  have  to  be  established  by 
the  same  evidence.  The  difference  is  merely  one  partly  of  the 
construction  of  the  contract  which  is  not  a  matter  of  evidence, 
partly  of  usage,  haying  the  effect  of  annexing  to  the  contract 
certain  incidents  not  expressed  and  not  expressly  excluded. 
Such  a  usage,  if  submission  to  it  was  optional,  would  not  have 
the  operation  sought  to  be  ascribed  to  it  ;  if  binding,  it  would 
operate  as  a  local  law.  This  if  it  had  already  been  ascertained,  it 
would  be  the  Judge's  duty  to  applyt  apart  from  any  evidence 
adduced  in  thechse;  if  not,  he  would,  of  course,  receive  evidence 
of  its  existence  and  acceptance  as  a  law,  but  taking  evidence  of 
this  kind  would  not  make  the  case  a  different  one  in  the  sense 
necessary  to  exclude  the  Of)eration  of  estoppel.  It  would  not 
be  different  evidence  as  to  the  facts  of  the  case  ;  a'^  to  these  the 
tame  witnesses  would  have  to  be  called  to  depose  to  the  same 
particulars,  but  additional  inforuiation  supplied  to  the  Jud(;e 
as  to  a  point  of  the  law,  and  which  he  might  equally  well 
obtain  from  books,  decisions  or  any  other  authentic  sources  of 
instruction.  Applied  therefore  in  the  intended  sense,  the  . 
proposed  test  is  fatal  to  the  plaintiff's  right  to  prosecute  the 
present  suit.** 

It  has  sometimes  even  been  held  that  a  party  who  alleges 
and  fails  to  establish  a  certain  state  of  facts  is  not  estopped  as 
against  the  same  person  and  concerning  the  same  subject- 
matter,  from  alleging  a  different  and  iticonsistent  state  of  facts.^^ 
Thus  a  suit  for  the  value  of  certain  property  on  the  ground  of 
its  having  been  sold  will  not,  in  the  event  of  the  sale  not  being 
proved,  bar  a  suit  for  the  use  of  the  property.®^  So  a  suit 
will  lie  for  money  paid  under  a  mistake  of  fact,  notwithstanding 
the  dismissal  of  a  prior  suit  brought  for  the  same  money  on  the 
ground  of  the  defendants'  fraud.  Mr.  Black  in  justification  of 
this  view  observes'^°  that  **it  is  true  the  subject-matter  is  the 
same,  but  the  cause  of  action  set  up  in  the  former  suit  was, 
as  ^own  by  the  result,  merely  illusory  and  supposititious,  and 
hence  it  cannot  be  considered  as  identical,  in  any  just  sense  of 
the   term,    with   the  true   cause   of  action  coi*rectly  set  up  and 

••  MeQiiMn's  Appeal,  40  Am.  R«p.  502.  I     i«o  b1.  Ja4.  876. 

••  Ki4OT.  r.  Union  Indm  mxhbm  Co.,  30  N.  T.  170.  | 
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supported  by  a  right  theory  of  the  facts.  Further,  the  evidence 
necessary  to  sustain  the  second  action  could  not,  if  offered  in 
the  first,  have  altered  the  result.  And  this  is  the  one  re- 
cognized test  of  identity/' 

31.     It  is  also  a  general  rule,  that  to  give  a  decision  on  a 

matter  in  issue  in  a  former  suit,  the  effect 

Matter  mnflt  be  sub-     ^f  ^^^  judicata,  that  matter  must  have  been 

stantially  uid    di-  ,        •'  .  i.  •     i«       .i      •  •     .•    ^ 

rectlyinissueinthe     substantially    and   directly  in   issue  in  that 

former  suit.  suit.     The   necessity    of  a    matter   having 

been  directly  in  i<sue  has,  no  doubt,  some- 
times been  denied;  but  the  weight  of  authority  has  always  been 
clearly  m  favour  of  the  affirmative  view.  It  may  be  now  con- 
sidered as  generally  agreed  upon  that,  "the  estoppel  of  a 
jiidgn.ent  extends  only  to  the  question  directly  involved  in  the 
issue,  and  not  to  any  incidental  or  collateral  matter,  though  it 
may  have  arisen  and  been  parsed  upon^"  and  that  **the 
princi|ile  upon  which  judgments  are  held  conclu<ive  upon  the 
parties,  requires  that  the  rule  should  apply  only  to  that  which 
Wns  directly  in  issue,  and  not  to  everything  which  was 
incidentally  brought  into  controversy  during  the  litigation.**' 
It  was  said  in  the  D'ichest  of  Kingston's  case  that,  « neither 
the  judgment  of  a  Court  of  concurrent  or  exclusive  jurisdic- 
tion is  evidence  of  any  matter  wliich  came  collater«illy  in 
question,  nor  of  any  matter  incidentally  cognizable.'  oome 
text-writers  and  judges  have  expre^sed  an  opinion  to  the 
contrary,  on  the  ground  that  as  to  a  matter  cognizable  and 
decided  by  a  Court  o(  conclusive  jurisdiction,  any  other  court 
in  which  it  comes  into  issue  has  no  authority  to  examine  into 
the  merits  of  the  judgment,  but  must  take  the  matter  as 
conclusively  decided.'  But  as  observed  by  Dr.  Bigelow,  "no 
distinction  appears  to  have  been  established  between  Courts 
ol  concurrent  and  of  exclusive  jurisdiction  in  this  res|iect.*' 
In  Queen  v.  Inhabitants  of'  Hartinffton*  it  was  still  more 
broadly  laid  down  that  ^'  the  conclusive  effect  of  the  prior 
judgment  extends  to  any  matter  which  it  was  necessary  to 
decide  and  which  was  actually  decided  as  the  ground-work  of 
the  decision  itself,  though  not  then  directly  the  point  at  issue/' 
but  the  words  'at  issue'  appear  to  have  been  used  there  in 
a  technical  and  restricted  sense,  and  the  word  *  directly'  in  a 
vagne  sense,  and,  if  so,  the  decision  would  amount  only  to  this 

1  Lewis  An4  Nelton'i  Appeal.  ^7  Pa.  Bt.  16S.        I      t  Vid9,  Phil.  Ft.  IL  Of. 
s  Borten  «.  Hamilton,  9U  Tes.  OIM.  |      «  4  BL  aad  M.  7aO. 
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that  a  findiDGf  cm  a  mutter  in  isaae  would  be  bioding  even 
though  that  matter  was  not  recorded  m  being  in  issue. 

82.    To  bar  the  trial  of  a  subsequent  suit,  it  is,  of  course,  as 

TM  of  the  matter  ^°«^^  l^^  ^/:  ^^^  l^^^^^^\y  that  the  said 
•▼en  isddeotallj  Ofiatter  sboula  be  SubsiMntially  and  directly 
cognisable  in  a  in  issue  in  the  subsequent  suit  also,  asother- 
»^}^'^*  *"^'  ^^^  ^''*^  disposal  ot  that  suit  would  not 
will  be  bafred.  depend  on  the  decision  of  thu  matter.     A 

decision  on  that  matter  will,  however,  bar  the  trial  of  that  issue 
in  any  subsequent  suit,  even  when  it  comes  into  roiiirDversy  in 
it  only  incidentally,  or  along  with  other  matters  on  which  its 
decision  may  prinumK  depend.  In  thf  Duchess  of  Kinf(slon*s 
ca^tf,  itwassaid  as  to  a  judgment  in  rem  that  the  judgments  of  a 
courtof  exclusive  jurisdiction,  directly  upon  the  point,  would  be 
conclusive  upon  thesame  matter  coming  incideutJIy  in  question 
in  another  Court.  The  same  is  true,  however,  of  a  judgment 
of  every  competent  Court,  as  to  every  matter  coming  in  question 
in  the  same  or  any  other  Court,  bird  Chelmsford  in  Mackin^ 
tusAv.  Smith^^  made  a  distinction  betwien  the  two  cases  and 
said,  ••  the  judgmi^nts  of  courts  of  concurrent  jurisdiction  are 
eviilence  only  where  the  same  mutter  comes  distinctly  in  i^sue 
between  the  same  parties.  The  juilguiems  of  courts  of  exclu- 
sive jurisdiction  are  evidence  whether  the  mailer  arises  imme- 
diately or  is  the  matter  directly  in  issue.*'  This  distinction 
appears  not  to  be  su|)ported  by  any  other  case. 

33«  The  word  'substantially  '  appears  to  signify  what  was 
indicated  by  the  use  of  the  phrase  **in  effect 
"^^tiSytri-  'hougl.  not  in  express  terms"  in  L..rd 
tlardwickes  statement  oi  the  doctrine  of 
res  judicata  in  Gregory  v.  MoUsworth.^  There  appears  to 
be  a  general  unanimity  of  opiniou,  that  for  a  ii>atter  being  in 
issue  it  is  not  necessary  that  it  should  be  distinctly  and  specifi- 
cally put  in  issue  by  the  pleadings.  8ome  cases  even  go  so  far 
as  to  bold  that  for  the  identity  of  the  matter  in  issue  it  is  not 
necessary  that  an  issue  should  have  been  taken  in  the  former 
suit  upon  the  precise  point  which  it  is  proposed  to  controvert  in 
the  subsequent  suit. ^  It  is  considered  sufficient  that  that  point 
was  essential  to  the  former  jud^^i^ment,^  and  ev^ry  point  which 
has  been  in  issue  even  by  Lecessary  implication  and  which  must 

•  4  Ma-sq.  013.  I     *  Bif  elow  v.  W  nsor,  1  Orar,  S09.  «h*'m^^  . 

•  9  Aik.  «I6.  I  uaiey.  3  Her.  %\. 

•  Lc«  «.  Kingftlyary,  63  Am.  Dto.  640L 
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necejssarily  have  been  deHded  in  order  to  support  the  judprment 
is  held  concludt^d.o  Iq  Chinniya  Mudali  v.  Venkata  Ckella 
PillaU^^  Mr.  Justice  Hollowjiy  siiid,  that  a  judgment  ^Mias  the 
effert  of  establisliin^  positively  in  favour  of  the  defendant  all  the 
objective  grounds  of  the  decision  which  have  led  to  the  dismis- 
sal of  the  suit/'  and  without  the  establishment  of  which  the  suit 
could  not  have  been  logically  or  legally  dismissed.  **  If  both 
parties*'  said  their  Lordships  of  the  Privy  Council  in  Soorjomo- 
nee  Dnyi  v.  Suddanund}^  •*  invoked  the  opinion  of  the  Court 
upon  this  question,  if  it  was  raised  by  the  pleadings  and  argued, 
their  Lordships  are  unable  to  come  to  the  conclusion  that, 
merely  because  an  issue  was  not  framed  which,  stiictly  con- 
strued, embraced  the  whole  of  it,  therefore  the  judgment  upon 
it  was  ultra  vires.  To  so  hold  would  appoiir  scarcely  consistent 
with  the  case  of  Mitna  v.  Fuzl  Rub^^y  wherein  it  was  held 
that,  in  a  case  where  there  ha<l  been  no  isr^ues  at  all,  but  where 
nevertheless  it  plainly  appeared  what  the  question  was  which 
was  raised  by  the  parties  in  their  pleading*^,  and  was  actually  sub- 
mitted by  them  to  the  Court,  the  judgment  upon  it  was  valid/* 
The  word  substantially,  as  observed  by  Sir  Richard  Garth 
in Denobundhoo V.  Kristo  Monce  Dosset^^  include-*  the  supposi- 
tion •*that  a  plaintiff  may  evade  the  application  of  tlie  rule, 
merely  by  varying  his  form  of  pleading,  or  by  describinii;  the 
subject-matter  of  his  suit,  or  expressing  his  rights,  in  different 
langUHge/' 

34.  There  is  a  oonflict  of  opinion  as  to  when  a  matter  is 
said  to  be  directly  in  issue.  There  is  no 
When  a  matter  is  general  agreement  as  to  the  exact  sense 
irec  y  in  issue.  ^\x\q\i  ought  to  be  given  in  the  construction 
of  the  rule  t'>  the  word  directlt/^  or  to  the  words  incidentally 
and  collaterally  which  are  oUen  used  in  opposition  to  it. 
Mr.  Freeman  speaking  of  the  latter  expressions  says,  that  they 
are  usually  intended  hy  tlie  Courts  to  designate  facts  which 
though  they  bear  upon  an  is«ue,  an<l  tend  to  show  on  which  side 
of  It  the  truth  is,  are  not,  though  conceded  to  exist,  necessarily 
conclusive;  **  and  therefore  a«i  not  being  proved  or  disproved 
by  the  judgment,  though  controverted  at  the  trial,  and  perhaps 
passed  upon  by  Court  or  jury  and  exercising  a  controlling  effect 
over  the  verdict  and  judgment.'*'* 


•  BOftrd  «.  M.  P.  R.  R.  Co.,  U  Wis.  124.  I     »  Xm.  M.  I.  A.  673. 

10  III.  M.  H.  0.  K.  334.  i>  I.  L.  R.,  IL  Gal.  1A3. 

11  zn.  B.  L.  Bw  iOi  1     i«  Fr.  Jad.  468. 


Digitized  by 


Google 


S.34.]  V^HEN  MATTER  IS  DIRECTLY  IN  ISSUE.  57 

The  Calcutta  High  Court  in  Mahima  Chandra  v.  Raj 
Kumar  **  even  held  that  in  a  suit  for  damages  for  the 
taking  away  of  fruit,  the  title  to  the  land  from  which  they 
were  taken  would  be  in  issue  only  collaterally,  and  a  finding 
therein  as  to  the  said  land  being  the  joint  property  of  the 
parties  would  not  bar  a  suit  by  one  of  them  to  have  a  sum- 
mary thakbast  award  in  regard  to  that  land  set  aside  as  wrong. 
Jackson  and  Tottenham,  JJ.,  also  expressed  a  similar  opinion 
in  Doorga  Ram  v,  Kally  Kristo  ^^,  though  their  decision  was 
rested  on  the  ground  that  the  second  suit  was  brought  for  the 
express  purpose  of  determining  the  plaintifiPs  title,  and  was  on 
an  entirely  difierent  cause  of  action.  In  Manappa  Mudali  v. 
McGarthy^\  Innes  and  Kernan,  J  J.,  incidentally,  but  more 
correctly,  expressed  it  as  their  opinion  that  if  in  a  suit  for 
damages  for  wrongfully  cutting  and  carrying  away  bamboos 
from  certain  land,  the  question  of  title  to  that  land  should  be 
raised,  it  would  be  directly  and  substantially  in  issue,  if  the 
question  was  one  wliich  it  was  material  to  the  plaimifi*  or 
defendant  to  raise ;  and  the  title  could  not  be  said  **  to  be 
only  incidentally  in  question,  if  it  wa:^  the  title  to  the  land  that 
was  the  foundation  of  the  title  to  the  trees." 

Relying  on  the  alteration  effected  by  Act  XII  of  1879, 
the  appellant  in  Toponidhee  Dhirj  Oir  v.  Sreeputty  SahanV^ 
contended,  that  the  question  of  his  heirship  was  not  directly  in 
issue  in  the  prior  suit  in  the  Moonsiflf's  Court.  "That  suit,  he 
contends,"  said  White,  J.,  '•  was  only  to  establish  his  title  to 
the  rent  of  a  small  portion  of  the  deceased's  estate,  while  the 
present  suit  relates  to  the  entire  estate,  and  seeks  for  a  con- 
firmation of  his  possession  of  a  portion  of  that  estate  and  for 
kkas  possession  of  the  remainder,  and  that  in  the  former  suit 
the  question  of  heirship  came  only  indirectly  and  collaterally 
before  the  Court,  The  prayer  of  the  appellant's  plaint  in  the 
Moonsifi*'s  Court  appears  to  claim,  under  his  alleged  title  as  heir, 
possession  of  the  land.  But  reading  the  prayer  by  the  light  of 
the  statements  in  the  body  of  the  plaint,  and  of  the  issues  settled 
by  the  Moonsifi,  I  think  that  what  the  appellant  realty  sought 
was  to  establish  his  legal  title  to  the  rent.  .  .  .  Whether 
that  suit,  however,  was  brought  to  establish  his  title  to  the  land 
or  the  rent,  appears  to  me  to  make  no  difi^erence.  His  title  to 
either  rested  on  the  same  basis,  and  the  same  issue  would  have 
to  be  tried,  viz.^  whether  the  appellant  was  chela  and  heir  of  the 
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Mohunt.  In  the  present  suit  also  the  right  to  any  relief  depends 
entirely  upon  his  having  this  issue  determined  in  his  favor. 
The  ground-work  of  the  decision  in  the  suit  in  the  Moonaiflfs 
Court  is  the  same  as  what»  if  the  present  suit  succeeds,  must 
be  the  ground -work  of  the  decision  in  the  Subordinate  Judge's 
Court,  and  the  same  evidence  to  establish  the  appellant's  heir- 
ship as  was  given  in  the  MoonsiflTs  Court  must  be  given  again 
before  the  Subordinate  Judge.  I  am  unable,  therefore,  to  see 
that  the  matter  directly  in  issue  in  this  suit  was  not  also  directly 
in  issue  in  the  suit  in  the  Moonsiif's  Court.''  So  also  in  Ghet 
Ram  V.  Bahal  Singh^^^  the  suit  was  to  recover  a  certain  share 
in  the  estate  of  one  H.  deceased,  on  the  ground  of  the  plaintiff 
being  related  to  him  equally  with  the  defendants,  and  it  was 
contended  that  the  question  of  title  as  dependant  on  heirship 
was  res  judicata^  as  in  a  former  suit  by  some  of  the  same  plaintiffs 
to  recover  the  same  property  from  H.'s  widow  on  the  ground  of 
her  having  forfeited  her  life-interest  in  it  by  her  remarriage,  it 
was  contended,  though  for  the  first  time  in  the  Chief  Court, 
that  the  plaintiffs  not  being  the  nearest  heirs  of  H.  were  not 
entitled  to  bring  that  suit;  and  on  remand  the  proprietors  of  D. 
were  made  parties  to  the  suit,  and  the  plaintiffs  held  not  to  be 
entitled  to  bring  the  suit,  as  not  being  the  nearest  heirs  of  H. 
"It  was,"  said  Kattigan,  J.,  "raised  by  the  pleadings  in  the 
Chief  Court,  and  it  was  the  very  basis  of  the  plaintiffs*  action, 
for  as  they  claimed  to  succeed  as  heirs,  and  their  title  to  be 
recognised  as  such  was  disputed,  the  Court  was  bound  to  decide 
that  question  as  preliminary  to  any  other  that  arose  in  the  case, 
the  result  of  which  would  necessarily  depend  upon  the  plaintiffs' 
astablishing  their  position,  upon  which  in  fact  their  claim  pro- 
ceeded, of  being  the  nearest  heirs  of  H.  It  was  only  in  that 
capacity  the  plaintiffs  could  sue  at  all,  and  failing  to  prove  that 
they  were  entitled  to  claim  it,  their  suit  would  necessarily  fail. 
And  fail  it  accordingly  did»  when  it  was  found  that  they  were 
not  the  nearest  heirs.  This  finding  also  by  necessary  impli- 
cation, though  not  in  express  terms,  must  be  held  to  have 
established  that,  as  against  the  then  plaintiffs,  the  defendants  had 
a  superior  title,  for  it  was  only  on  that  basis  that  the  judgment 
against  the  plaintiffs  proceeded  or  could  be  supported,  and  it 
must  therefore  be  held  to  have  been  so  decided  in  effect  by 
that  juilgment*°."  Barkley,  J.,  also  said, — "an  attempt  has 
been  made  to  argue  that  the  question  was  not  directly  in  issue 
in  the  previous  suit,   but  as  the  present  defendants  were  made 
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parties  expressly  in  order  that  it  might  be  determined  whether 
the  plaintiffs  could  maintain  their  suit,  and  the  result  of  the 
decision  in  the  negative  was  that  the  suit  was  dismissed,  this 
contention  cannot  be  supported/'  So  also  when  in  a  suit  for 
restitntion  of  conjugal  rights  by  a  Mahomedan  husband,  the 
wife  pleaded  non-payment  of  dower,  and  the  fact  of  payment 
was  pot  in  issue  between  the  parties  and  decided,  it  was  held 
that  the  decision  would  bar  the  trial  and  decision  of  the  same 
issue  in  a  suit  instituted  by  the  wife  for  the  dower,  in  a  differ- 
ent Court,  only  three  days  after  the  institution  of  the  suit  for 
coojugal  rights. ^^ 

Sir  Richard  Garth,  C.  J.,  in  delivering  the  judgment 
of  the  Full  Bench  of  the  Calcutta  High  Court  in  Oobind 
Chunder  v.  Taruck  Chunder^  (•/)  said  :  "  The  plaintiff  iix 
the  former  suit  is  the  same  person  as  the  defendant  No.  1 
in  this;  and  be  sued  to  recover  from  the  occupying  tenant 
the  rent  of  the  property  now  in  dispute.  In  that  suit 
one  of  the  plaintiffs  (representing  and  claiming  the  same 
right  under  the  same  title  which  is  now  claimed  by  all  the 
plaintiffs)  intervened  as  a  defendant,  and  he  resisted  the  then 
plaintiff's  claim  to  the  rent,  upon  the  ground  that  he  (represent- 
ing the  present  plaintiff^s  interest)  was  entitled  to  it  as  the 
owner  of  the  property.  An  issue  was,  accordingly,  framed  in 
that  suit,  as  to  whether  the  then  plaintiff  (the  present  defendant 
No.  1)  was  entitled  to  the  rent  as  owner  of  the  property  in 
question  as  against  the  then  defendant  who  represented  the 
present  plaintiffs.  This  question  was  contested  between  them 
in  that  suit  upon  the  same  title  and  materials  which  are  now 

brought  forward  in  the  present  suit It  is  argued 

that  the  claim  in  the  former  suit  was  for  rent  against  the  ten- 
ant; that  the  only  issue  in  that  case  was  whether  the  plaintiff 
was  entitled  to  that  rent,  and  that  the  question  of  title  raised  by 
the  intervening  defendant  was  only  incidental  to  the  main  issue. 

(J)  In  Oobind  Chunder  y,  Afsul  Sahhani,*^  the  facts  of  which  were  rather  eimilar, 
Sir  Bichaid  Garth,  C.  J.,  expreseed  a  contrary  opinion,  obeerying  that  the  question  of  title 
to  the  land  as  between  L  (represented  in  the  subsequent  suit  bj  plidntifT)  and  A  (who  had 
intervened  as  owner  of  the  land  of  which  L  claimed  the  rent  uid  been  made  a  defendant) 
was  merely  raised  incidentally  to  the  main  question.  This  was  a  mere  obiter  dictum^  how- 
erer,  and  Mr.  Justice  Field  correctly  pointed  out  that  "  if  the  Court  had  tried  the  issue  of 
title,  the  fintUng  upon  that  issue  must  have  had  the  effect  of  res  judicata  as  between  the 
parties,  but  inasmuch  as  that  issue  was  not  tried,  the  question  raised  thereby  was  not 
heard  and  decided,  and  therefore  the  matter  is  not  reijudioata^  haying  legBudi  to  the 
express  language  of  Sec.  13." 
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But  as  between  the  plaintiff  and  the  intervening  defendant  the 
question,  and  the  only  question,  was  that  of  title,  and  as  the 
defendant  in  that  suit  chose  to  intervene  and  to  raise  that  ques- 
tion between  himself  and  the  plaintiff,  lie  and  those  whom  he 
represented,  must  take  the  consequences  of  their  intervention." 
And  this  decision  was  followed  in  Bemola  Soondvry  v.  Pun- 
cAanwn**  and  afterwards  in  Llewhellyn  v.  Ram  Sunder  Sahoy.^^ 

In  Inayat  Khanv .  Rahiw/t  Bibi^^^  Turner  and  Spankie,  J.J., 
observed  that  "in  a  suit  for  rent  instituted  in  a  Small  Cause 
Court  the  question  of  title  would  only  be  determined  incident- 
ally,*' but  on  the  ground  that  *it  would  be  inequitable  to  rule 
that  no  special  appeal  lies  in  a  suit  of  such  a  nature,  and  never- 
theless to  hold  that  the  decision  of  the  is«ue  of  title  in  the  trial 
of  such  a  suit  should  finally  estop  the  parties  from  raising  the 
same  issue  in  a  suit  brought  to  try  the  title/*  On  that  same 
ground,  a  similar  construction  was  often  placed  on  the  words 
"incidentally**  and  '^collaterally,'*  but  such  an  argument  has  no 
weight  any  longer,  as  it  is  now  enacted  that  to  constitute  a  deci- 
sion res  judicata^  it  is  necessary  that  the  Court  should  have  bad 
jurisdiction  over  the  subsequent  suit  also. 

35,  It  appears  to  be  generally  ao:reed  upon,  that  a  fact 
cannot  be  in  issue  directly,  when  the  judg- 
ment can  be  correct,  whether  that  fact  exists 
or  not.^'  Thus  where  in  a  suit  for  rent 
fixed  by  a  lease,  the  defendant  pleads  for 
ahatement  on  the  ground  that  the  land 
was  actually  less  than  that  entered  in  the 
of  the  lease  admitting  of  abatement  or 
enhancement  with  reference  to  the  actual  area),  and  it  is  found 
that  the  land  is  really  more  than  that  entered  in  the  lease,  and 
a  decree  is  given  for  the  claim,  the  an^ount  fi>ed  by  the  lease, 
the  decision  as  to  the  excess  cannot  constitute  res  judicata(^K)  ^s 
because  the  only  issue  between  the   parties  in   the  former  suit 

{K)  "Whether,"  said  Sir  Richard  Garth,  C.  J.,  in  his  judgment  in  the  case,*®  "  it  was 
more  than  the  estimated  quantity,  was  a  question  immaterial  to  the  suit,  and  one  which  from 
.he  V  ery  nature  of  the  issue  the  judge  could  not,  and  did  not,  decide.  Perhaps  the  best 
^est  of  this  i&  that  if  the  defendant  had  desired  to  call  evidence  at  the  trial  to  msprove  the 
zcess,  or  to  appeal  from  the  judgment,  upon  the  ground  that  in  fact  the  land  did  not 
^zceed  the  estimated  quantity,  he  could  not  have  done  so  ;  that  point  being  immaterial  to 
fhe  purposes  of  the  suit." 


A  fact  of  which  the 
existence  is  not 
necessary  to  a 
judgment  cannot 
be  in  issue  directly. 

lease    (the   terms 
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was  whether  the  land  demised  was  or  was  not  less  than  or  equal 
to  the  estimated  quantity.  Nor  is  the  decision  in  BwsunLallv. 
Ghundee  Dass^  in  conflict  with  that  view.  That  was  a  suit 
for  a  declaration  that  certain  lands  held  by  the  plaintiff  as  a 
tenant  to  the  defendant  at  a  certain  rent  comprised  an  area  of 
eight  drones.  The  suit  was  held  by  Sir  Richard  Garth,  C.  J., 
and  Jackson  and  Pontifex,  J  J.,  to  be  barred  by  a  decision 
in  a  previous  suit  in  which  the  defendant  had  sued  the  plaintiff 
for  that  same  amount  of  rent  as  payable  for  a  smaller  area,  and 
the  defendant  alleging  that  the  amount  was  due  in  respect  of 
the  larger  area,  it  was  found  after  taking  evidence  on  that  point, 
that  rent  was  payable  for  the  smaller  area. 

On  the  same  principle  it  was  often  held  under  the  Code  of 
1877,'°  as  well  as  of  1859,  that  a  suit  for  the  redemption  of 
a  usufructuary  or  even  of  a  simple  mortgage,  would  not  bar 
a  subsequent  suit  for  redemption,  if  the  former  suit  had  been  dis- 
missed on  the  ground  ofnon-payment  of  the  mortgage-amount, 
or  decreed  conditionally  on  the  payment  of  the  amount  found 
to  be  due  and  payable  in  respect  of  the  mortgage(Z)  :  though 
if  that  amount  was  a  point  in  issue  in  the  former  suit,  the.  Court 
would  be  barred  from  enquiring  into  the  correctness  of  that 
finding,  and  the  only  point  which  the  Court  would  be  able  to 
try  in  the  subsequent  suit  as  to  repayment  would  be  that  of  the 
amount  repaid  after  the  date  up  to  which  the  amount  repaid 
was  the  point  in  issue  in  the  former  suit.'*  In  the  United  States 
of  America  also,  it  has  been  held  that  **ii  a  suit  is  brought  to 
procure  the  entry  of  satisfaction  of  a  mortgage,  and  the  judg- 
ment is  that  the  mortgage  is  not  satisfied  because  a  specified 
amount  remains  unpaid,  this  judgment  is,  in  subsequent  con- 
troversies  between  the  parties,  conclusive  that  the  mortgage 
was  not  paid,  but  the  amount  due  is  still  unsettled,  because  it 
was  not  in  issue  in  a  former  suit'^*'  In  Crnm  v.  Boss,^^  in  a 
suit  for  attachment,  in  addition  to  the  indebtedness  for  which 
judgment  was  prayed,  plaintiff  set  out  a  note  not  then  due, 
alleging  that  it   was  a  lien  upon    the  attached   property,  and 

(X)  The  decision  in  Muhammad  Samiuddin  Khan  v.  Mam,nu  Lal^^  is  not  opposed  to 
this  view,  as  Straight  and  Brodhurst,  JJ.,  dissented  therein  from  the  decision  in    Oolam 
Mossein  v.  AUa  Rukhee,^*  which  had  been  followed  in  Anrudh  Singh  v.  Sheo  Prasady^^  on 
he  ground  of  the  special  provisions  of  the  Transfer  of  Property  Act. 


»  1.  L.  R..  IV  Cftl.  «9e. 

so  Nathn  Singh  v.  Rara.  XYI  P.  R.  23. 

Dinkar  Doral  v.  Sheo  CK>Lam  Singh,  XXd 
w . R.  172. 

Oharta  v.  Poran  Babh,  2  Agra  Rep.  3M. 

Bhiblra  Mnl  v.  Paira  Bingh/Xll  P.  R.  224. 


»»  Campbell «.  ConaaluB,  25  N.  T.  MS. 
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asking  tha4;  any  surplus  arising  from  the  sale  of  that  property 
be  applied  to  its  payment.  The  defendant  acknowledging  the 
validity  of  the  note,  pleaded  a  counter-claim,  and  the  note, 
which  roatored  in  the  meantime,  was  offered  in  evidence  and 
considered  in  arriving  at  the  decision.  This  finding  was  held 
not  to  be  res  Judicata  in  a  subsequent  suit  on  the  same  note 
on  the  ground  that  no  judgment  had  been  prayed  on  the  note 
in  the  former  suit^  and  the  note  was  not  in  issue  as  a  csaxse  of 
action  under  the  pleadings.  The  Court  said,  ^  the  attachment 
only  issued  for  the  claims  due.  Therefore  the  allegations  in 
the  petition,  in  reference  to  the  note  sued  on  in  this  action, 
must  be  regarded  as  surplusage.  It  is  further  alleged  in  the 
answer:  'that  said  cause  (the  former  action)  was  submitted 
to  the  jury  and  the  SHid  note  in  this  action  sued  on  was  •  .  . 
oflFered  in  evidence,  both  as  a  cause  of  action  and  ground  of 
recovery  and  to  reduce  or  defeat  defendant's  counter-claim 
thereon;  that  the  jury  in  the  determination  of  the  question  of 
indebtedness.  .  •  .  considered  the  not6  sued  on  in  this 
action,  and  in  arriving  at  their  verdict  charged  B.  with  the  full 
amount  thereof,  and  allowed  0.  the  full  amount  of  the  said 
note.'  A  judgment  is  only  conclusive  on  the  matters  which  are 
directly  in  issue,  and  not  those  which  are  brought  incidentally 
into  a  controversy  during  a  trial.  Ordinarily,  the  pleadings  in 
a  case  constitute,  make,  define  and  limit  the  matters  in  issue.'^ 
If,  under  the  pleadings  in  the  former  action,  the  plaintifi*  could 
not  obtain  judgment  on  the  note  if  introduced  in  evidence  and 
the  proof  entitled  him  thereto,  it  would  seem  necessarily  to 
follow  that  no  judgment  could  be  rendered  which  would  bar 
his  right  of  action  thereafter.  It  is  wholly  immaterial  what  the 
jury  aid.  Whether  they  allowed,  disallowed  or  considered  the 
note  in  arriving  at  their  verdict.  The  only  question  is,  did 
the  note  sued  on  constitute  an  issue  in  the  former  action  ?  If 
the  rule  be  established  that  the  action  taken  by  a  jury  deter- 
mines what  has  been  adjudicated,  much  uncertainty  must 
prevail.  Their  action,  whether  right  or  wrong,  can  have  no 
effect  on  the  question  presented.*'  In  Mohanlal  v.  Ramdialj^'' 
the  obligor  of  a  bond  had  sued  for  the  recovery  of  the  bond 
and  for  some  money  that  was  alleged  to  have  heeu  paid  in 
excess  of  the  amount  due  ou  it,  and  the  courts  had  dismissed 
that  suit,  because  they  found  that  the  plaintiff  owed  a 
certain  sum  to  the  defendant  on  the  bond,  the  High 
Court  in    the  judgment  oh  appeal   observing  that,  **  if  the 
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parties  are  again  obliged  to  come  into  Court,  the  account  must 
be  Hgain  taken/'  In  the  subsequent  suit  for  that  sum,  a  Full 
Bench  held  that  that  observation  was  a  mere  obiter  dictum^ 
and  the  aecoant  could  not  be  re-opened,  and  that  the  question 
of  that  sum  was  directly  in  issue  in  the  former  suit.  Sir 
Robert  Stuart,  CJ.,  did  not  dissent  from  that  view  only  on 
aceount  of  the  inconvenience  of  re-opening  the  account,  and  the 
uncertainty  of  the  result.  It  is  surprising  how  the  Judges  who 
concurred  in  the  decision  did  not  notice  that  the  question  in 
issue  in  the  former  suit  was  only  whether  the  amount  due  on 
the  bond  and  the  excess  alleged  to  have  been  paid  had  really 
been  paid*  That  alone  was  necessary  for  the  disposal  of  that 
suit,  as  it  could  not  but  be  dismissed  if  anything  was  found 
to  be  due  on  the  bond,  and  the  question  of  the  exact  amount 
due  was,  therefore,  altogether  immaterial  for  its  disposal*  The 
rule  that  a  judgment  or  decree  is  not  conclusive  of  anything 
not  required  to  support  it  is  not  a  mere  rule  of  coDSlTuction,.but 
^'an  unyielding  restriction  of  the  powers  of  the  parties,  of  the 
Court,  and  of  the  jury."'®  Thus  if  the  language  of  a  decree 
is  general,  it  will  be  restricted  to  the  issues  in  the  case^^;  and 
even  if  a  decree  in  express  terms,  purports  to  affirm  a  particular 
fact  or  rule  of  law  which  is  immaterial  to  the  issue,  and  on 
which  the  controversy  does  not  turn,  the  decree  will  not  con- 
clude the  parties  in  reference  thereto**^.  The  declaration  in  a 
decree  of  the  character  of  the  title  of  one  of  the  parties,  when 
the  consideration  of  such  character  is  foreign  to  the  case  and 
unnecessary  to  its  disposal,  has  no  force  as  res  judicatd^K 

36.     A  considerable   extension   has  been   made    in  the 

signification  of  the  *  matter  directly  in  issue' 

Canatructive     cxtcn-     by   Explanation   II,    Which  provides  that 

sioa  of  the  expres-     « ^j^y  matter  which   might  and   ought  to 

nS^anw  nds."*^  ^^^^  ^^°  made  ground  of  defence  or  attack 
in  such  former  suit  shall  be  deemed  to  have 
been  a  matter  directly  and  substantially  in  issue  in  such  suit.^^ 
The  rule  as  thus  extended  is  an  old  one,  however,  and  has  long 
been  acted  upon  in  British  India  as  well  as  in  other  countries. 
It  has  been  enunciated  in  several  cases;  and  an  adjudication 
is  said  to  be  final  and  conclusive,  not  only  as  to  the  actual  matter 
determined,  but  as  to  every  other  matter  which  the  parties 
might  have  litigated  and  have  had  decided  as  incident  to  or 

w  Pr  Jad«  401*  I         ^^  *  Traoy,  M  Am.  Dto.  110. 
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essentially  connected  with  the  subject-matter  of  the  litigation, 
and  every  matter  coming  within  the  legitimate  purview  of  the 
original  action,  both  in  respect  to  matters  of  claim  and  defence.** 
It  has  been  often  held  by  the  Courts  that  a  party  cannot  try 
his  action  in  part,  and  that  a  judgment  is  conclusive,  not  only 
of  the  matters  contested,  but  as  to  every  other  thing  in  the 
plaintiff's  knowledge  which  might  have  been  set  upas  aground 
of  relief  in  the  first  suit.*'  Thus  Andrews,  J.,  in  Pray  v. 
Hegemanj^  said — **The  estoppel  extends  to  everything 
material  within  the  issues,  which  was  expressly  litigated  and 
determined,  and  also  to  those  things  which,  although  not  ex- 
pressly determined,  are  comprehended  and  involved,  in  the 
thing  expressly  stated  and  decided,  whether  they  were  or  were 
not  actually  litigated  or  considered;"  though  **the  matter 
claimed  to  be  barred  must,  of  course,  be  such  that  the  party 
was  bound  to  present  it.*^  Lord  Cairns  in  his  judgment  in 
Phosphate  Sewage  Company  v.  Molleson^^  observed  that 
**  it  is  not  the  case,  and  it  would  be  intolerable,  if  it  were  the 
case,  that  a  party  who  has  been  unsuccessful  in  a  litigation  can 
be  allowed  to  re-open  that  litigation  merely  by  saying  that  since 
the  former  litigation,  there  is  another  fact  going  exactly  in  the 
same  direction  with  the  facts  stated  before,  leading  up  to  the 
same  relief  which  I  asked  for  before ;  but  it  being  in  addition 
to  the  facts  I  have  mentioned,  it  ought  now  to  be  allowed  to 
be  the  foundation  of  a  new  litigation,  and  I  should  be  allowed 
to  commence  a  new  litigation  merely  upon  the  allegation  of 
this  additional  fact.  My  Lords,  the  only  way  in  which  that 
could  possibly  be  admitted  would  be,  if  the  litigant  were  pre- 
pared to  say,  I  will  show  you  that  this  is  a  fact  which  entirely 
changes  the  aspect  of  the  case,  and  I  will  show  you  further 
that  it  was  not,  and  could  not  by  reasonable  diligence,  have 
been  ascertained  by  me  before."  In  Henderson  v.  Henderson^'^'^ 
Wigram,  C.J.,  said :  "the  plea  oi  res  judicata  applies,  except  in 
special  cases,  not  only  to  points  on  which  the  Court  was  actually 
required  by  the  parties  to  form  an  opinion  and  pronounce  a  jndg- 
ment,  but  to  every  point  which  properly  belonged  to  the  subject 
of  litigation,  and  which  the  parties,  exercising  reasonable  dili- 
gence, might  have  brought  forward  at  the  time.'The  rule  whs  laid 
down  in  similar  words  by  Lord  Kenyon,  C.  J.,  in  Qrenthead  v. 


«i  Case  «.  Beauregard,  101  U.  8.  688. 

Bates  V.  Spooner,  43  Inl.  4dO. 

Harris  «.  Hams,  3G  Barb.  8d. 

Jaoobson  r.  Miller,  41  Mioh.  90. 

Bstill  V.  Taal,  24  Am.  Ueo.  408. 
4S  BamUton  v.  Qnimby,  46  m.  00. 
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Bromley,^  and  cited  with  approval  in  a  considerable  number  of 
cases.*^  Sir  CoUey  Scotland,  C.J.,  in  Chinniya  Mudali  v. 
Venkatnchella,^^  referring  to  that  statement  of  the  rule  said  : 
*'  Thi?,  in  my  opinion,  lays  down  correctly  the  general  rule  of 
law,  if  by  the  expression  *  subject  of  litigHtion  '  is  understood  the 
jus  et  causa  petendi  or  the  question  of  right,  and  not  merely 
the  corpus  or  subject-matter  of  claim  :  and,  looking  to  the  point 
under  consideration  and  decided  in  that  case,  there  is  no  doubt 
the  expression  was  used  in  that  sense.  So  understood,  the  rule 
does  not  go  beyond  the  sound  decision  in  the  case  itself  or  the 
authority  of  the  previous  decisions;  and  is  not,  it  seems  to  me, 
opposed  to  anything  laid  down  in  Hunter  v.  Stewart.^^** 

37.     As  regards  the  grounds  of   defence,    the   leading 

case  here  is   that  of  Moottoo   Vijaya   v. 

All  the   grounds  of     Katnma  Natchiar.^^  Lord  West  bury  in 

to^^^b^  d?reJtT°'lJ     delivering  the    decision   of  their  Lord- 

iMue.^      '^^  ^   °     ships  of  the  Privy  Council  in  that   case 

observed,  that  *^  when  a  plaintiflp  claims 

an  estate,  and  the  defendant,  being  in  possession,  resists  that 

claim,  he  is  bound  to  resist  it  upon  all  the  grounds    that  it 

is  possible  for  him,  according   to    his  knowledge,    then    to 

bring  forward  ;"  and  that  if  he  fails  to  do  so,  he  is  estopped 

from  asserting  any  of  them   hereafter.     Tliis  observation 

wascited  and  re-affirmed  by  their  Lordships  in  other  cases*' 

even    before  the   Civil    Procedure  Code  of  1877.    So  also 

Plowden,  J.,    in   delivering   the  judgment   of  the  Punjab 

Chief  Court   in  Kesar    Singh  v.Jawand  Singh^^^  said: — 

**  The  rule  that  a  defendant  resisting  a  claim  is  bound  to 

resist   it    upon   all   the  grounds  that  it  is  possible  for  him, 

according  to  his  knowledge   then,   to   bring   forward,   had 

m  Vice-Chancellor  Bruce  observed  in  Barrs  v.  Jackson,^ ^  "  that  however  essential  the 
estabbahment  of  particular  facts  may  be  to  the  soundness  of  a  judicial  decision,  however 
it  may  proceed  on  them  as  established,  and  however  binding  and  conclusive  the  decision 
may,  as  to  its  immediate  and  direct  object,  be,  those  facts  are  not  at  all  necessarily  esta- 
bli^ed  conclusively  between  the  parties,  and  that  either  may  again  litigate  them  for  any 
other  purpose  as  to  which  they  may  come  in  question  ;  provided  the  immediate  subject  of 
the  decision  be  not  attempted  to  be  withdrawn  from  its  operation,  so  as  to  defeat  its  direct 
object."  But  the  decision  was  reversed  on  appeal, '^  it  being  finally  held  that  the 
sentence  of  an  Ecclesiastical  Court  in  a  suit  for  administration,  which  depended  upon  the 
question  as  to  which  of  the  parties  was  next  of  kin  to  the  Intestate,  was  conclusive  upon 
that  question  in  a  subsequent  suit  in  the  Court  of  Chancery  between  the  same  parties 
for  distribution." 


«  7  T.  R.  466. 

^  E.  G.  by  Wood,  V.  C,  in  Simpson  «.7ogo,  W 

so  m.,  M.  H.  0.  R.  8S0. 
»i  31  L.  J.  Cb.  340. 
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been  recognized  as  applicable  before  Act  VIII  of  1859  was 
superseded  by  the  later  Cotles  with  the  fuller  exposition 
of  the  general  doctrine  of  res  judicata.  *  .  .  It  has 
already  been  held  in  the  case  No.  96,  P.  R.  1881/'  that 
the  non-tender  of  compensation  by  a  landlord  before  serving 
notice  of  ejectment  under  the  Tenancy  Act  is  a  matter 
which  may  and  ought  to  be  made  ground  of  attHck  by  a  tenant 
contesting  sisch  notice,  and  that  the  omission  so  to  advance 
it  estops  him  from  suing  for  such  compensation,  after  his 
first  suit  has  failed.'*  In  Deokee  Nundun  v.  Kalee  Pershad^^^ 
iacoparcener  as  a  mortgagee  of  another  coparcener's  share 
n  the  joint  etate,  claimed  a  lien  on  the  surplus  sale- 
proceeds  of  that  share  in  the  hands  of  the  Collector  who 
had  sold  it  for  arrears  of  revenue,  and  though  merely  a  *  pre- 
cautionary *  dependant  in  a  former  suit  brought  by  a  person 
who  had  purchased  it  in  execution  of  a  decree  against  that 
other  co-parcener,  he  was  held  estopped  from  putting 
forward  his  mortgage,  by  the  decree  in  the  former  suit  in 
which  he  had  noi  pleaded  it.  **  If  the  claim,'*  said  Phear, 
J.,  in  delivering  the  judgment  of  the  Court  **  which  the 
present  plaintiff  now  makes  against  K.  (auction-purchaser) 
be  well  founded,  it  would  have  constituted  a  good  de- 
fence to  the  action  which  he  formerly  brought  against  him 
and  others.  It  is  his  own  fault  that  he  did  not  set  up  that 
defenceat  that  time.  The  necessity  of  putting«ometerm  to 
litigation  is  the  foundation  of  the  rule  that  any  issue  which 
is  material  to  the  rights  of  the  parties  in  the  matter  of  suit 
between  them,  whether  actually  contested  or  not,  shall  not 
afterwards  be  raised  in  a  subsequent  suit  between  the  same 
parties.''  Similarly  in  Mnktum  v.  Imam,^^  a  certain 
person,  alleging  that  he  had  Rs.  1,000,  sued  for 
Bs.  5,000,  as  the  residue  of  his  share  in  his  deceased 
father's  estate,  and  obtained  a  decree  for  Rs.  700 
worth  of  property ;  and  the  decree  was  held  to  bar  a  sub- 
sequent suit  by  that  brother  for  a  moiety  of  the  Rs.  1,000, 
on  the  ground  that  the  decision  on  which  the  decree  was 
based  implied  that  the  excess  of  the  whole  of  the  father's 
property  was  in  his  hands;  and  therefore,  he  could  not 
afterwards  come  forward  and  say  that  instead  of  an  excess 
he  had  only  a  deficiency ;  that  he  had  an  opportunity  of 
bringing  the  question  of  the  moiety  of  Rs.  1,000  before 
the  Court,   and  having   lost   that  opportunity  could   not 

»«  K«k»».BhoU.  I     ••ym.W.R.BW.  1     w  X.  B.fl.O.  R.  m. 
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rest  a  suit  upon  it  again.     So  also  in  Hnri  Naraynn  v. 
Oanpatravy^^  a  decree  in  favor    of  the   defendants  in   a 
former  suit  by   them  against  the  plaintiflF's  father   for  a 
partition  of  certain  joint  lands,   in   which   they  admitted 
having  a   certain  village   as  their  separate  property,  was 
held  to  bar  a  suit  by  the  plaintiff  for  his  share  of  that 
viliage>  on  the  ground  that  the  plaintiff's  father  was  bound 
to  advance  the  plea  of  that   village   being  joint   in    reply 
to    the    defendant's     claim    for     partition;   Kembal,   J., 
observing    that    "when    a   plaintiff  seeks    to     recover    a 
share    of   property   in    the    hands    of   the    defendant,    it 
is    necessary   for    the    Court  to   decide    whether,    under 
the    circumstances    of  the   case,    he  is  entitled  to    that 
partition;  and  no  Court  would  decide  that  a   plaintiff  who 
withheld  property  which   he    might,  and  therefore   oufjht 
to   bring    into  hotchpot,    had    a  right  to  the  partition  of 
the  property  in  the  possession  of  the  defendant."     Similar- 
ly  in    Dinomoyi  Debta    \.    Anun^o    Afoyi,^^   a  suit    for 
rent  and  ejectment,  Prinsep,  J.,  in  delivering  the  judgment 
of  the  Calcutta  High  Court,  after  referring   to  a  previous 
suit  by  the  plaintiff  against  the  same  defendant  for  rent  for 
prior  years,  said  :-*•  The  defendant  set  up  only  one  plea  in 
bar  of  ejectment,  viz.,  that  his  tenure  was  an  hiimrari  one, 
and  failing  to  prove  this,  a  decree  was  passed  against  him. 
He  now  raises  the  further  plea  that  his  tenure  is  both  per- 
manent and  transferable  .    .    .  If  there  was  any  force  in  the 
contention  that  his  tenure  is  transferable  as  well  as   Istiirf 
rariy  he  should  have  urged  it  in  the  former  suit.     As   it  is, 
he  was  content  to  rest  his  defence  simply  on  the  allegation 
that  his  tenure  was  Jstimrnrf\  and  having  done  so  he  can- 
not be  allowed  to  take   up   this    new   ground    of  defence. 
This  is  the  law  as  now  set  forth  in  the  second  Explanation 
.     .     .     .     It  is  true  that  that  Code  does  not  apply  to   the 
present  case,   but  the  law    which    it    enacts    is    not  new 
law.*'       So    also   in     Baldeo    Sahai  v.    Bateshar   Singh,^^ 
the   defendants,  having  purchased  an    estate   in  the  plain- 
tifPs  possession,  sued  to  recover  possession,  and  the  plain- 
tiff  resisted  the  suit  only    on    the  ground  that    he   was   the 
auctioD-purchaser  ot  it,  and   the   defendants  got  a  decree, 
and  the  plaintiff  then  sued  claiming  a  right  of  preemption 
in  respect  of  the  property,  but  he  was  held  by  a  Division 
Bench     of    Allahabad     High     Court     to    be     debarred 
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from  enforcing  such  claim,  on  the  ground   that  he   should 
have  asserted  it  in  reply   to    the  former    suit.     And    that 
decision  has  been  followed,  though  reluctantly,  under  the 
Code  of  1877  in  the  case  of  NarainDat  v.Bhairo  Bukfish,^^ 
in    which  case   Straight     and     Pearson,   J  J.,     said:— "It 
is  not  without  doubt  that  we  feel  ourselves  constrained  by 
prior  decisions  of  this  Court,  I,  L.    K    I.  All.  pp.  76   and 
316,^*  and  second  appeal  No.   364  of  1878,   decided   the 
20th  May,  1878,  and  by  the  terms  of  Sec.  13  to  hold  that  the 
view  of  the  Lower  Appellate  Court  is  correct.     It  is  true 
that  the  former  suit  was   for   the  redemption    of  a   single 
mortgage  on  the  entire  eight  annas^  but  the  present  defen- 
dants were  parties  to   it,    and    came   into   Court   asserting 
their  right  to  participate  in  the    redemption    by    virtue   of 
purchase  of  the   four   nnna«   made  by    them   from    P.     It 
would,  therefore,  seem  that  their  status  to  figure  in   the 
proceeding  at  all  should  have    been    made   the   subject    of 
attack  by  the  now  plaintiff,  then  defendant,  setting   up  by 
plea  his  right  of  pre-emption.     Moreover,  to  make  such  a 
defence  the  more  effective,  he  might  have  applied  to  have  P. 
joined  as  a  party  to  the  suit.     Neither   of  these  courses, 
however,  did  he  adopt;  and  upon  the  authority  of  the  cases 
quotv  d  it  would  appear  that,  by  not  having  done  so,  he  has 
defeated    his   present   claim.     When  the  former  suit   was 
brou  ht,  the  full  cause  of  action   now  made  the  ground  of 
his  present  suit  by  the   plaintiff-appellant  had  accrued  to 
him,  and  we  think  it  was  incumbent  upon  him  in  the  former 
proceeding  to  assert  his  right,  which,  if  established,  to  the 
extent  of  such  a  plea  as  we  have  already  indicated,  must,  so 
far   as    the    defendants-respondents,    then   plaintiffs,  were 
concerned,  have  proved  fatal  to  their  title  to  redeem.'* 

The  principle,  that  a  defendant  is  bound  to  bring 
forward  all  his  available  defences  at  a  proper  opportunity 
is,  as  observed  above,  recognized  in  the  American  and  the 
English  Courts  also.  It  has,  for  instance,  been  held  that  in 
a  petitory  suit  the  defendant  is  bound  to  plead  all  the  titles 
under  which  he  claims  to  be  owner,  and  a  judgment  in 
plaintiff's  favour  will  be  res  judicata  in  regard  to  any  title 
that  the  defendant  omitted  to  plead.^^  So  a  decision  in 
plaintiff's  favor  in  a  suit  involving  title  to  a  large  tract  of 
land  has  been  held  to  bar  a  subsequent  suit  by  the  defendant 

•s  L  L.  a.  m  All.  169.  I       69  Shaffer  v.  Scaddy,  14  La.  At^t*  575. 

•*  Jada  lAl.  v.  Bam  Gbolam.  |  Oaaton  v.  Perry,  21  Am.  Deo.  488. 
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for  a  homestead  on  a  portion  of  the  land,  claim  to  which  as 
a  homestead  had  not  been  asserted  in  the  first  suit.^  In 
Doak  V.  fVistrelP^  a  decision  for  a  land  was  held  to  bar 
a  suit  by  the  defendant  for  compensation  for  buildings 
erected  by  him  on  the  land,  on  the  ground  that  he  ought  to 
have  urged  his  claim  in  the  suit  brought  against  him* 

38.     While  a  defendant  is  bound  to  bring  forward  and 

establish   any   defence   to  the   plaintiff's 

Claims  by  defendant    cause  of  action  which  he  may  have,  or 

on  separate  cause  of    ^^^  debarred  from  pleading  it  in  any  sub- 

S  r^ckfence       sequent  suit,  this  does  not  hold  good  with 

respect  to  an  independent  claim  aG:ain8t 

the  plaintiff,  or  one  which,  though  connected  with  the  same 

transaction,  is  of  such  a   nature  that  it  may  be  made   the 

basis  of  a  separate  suit  or  authorize  affirmative  relief  to  the 

defendant.*     In  some  of  the  American  states,  the  defendant 

is,  under  special  legislation,  bound  to  plead  his  demand,  if 

it  arises  out  of  the   transaction  set  forth  in   the  plaint  as 

the  foundation  of  the  suit  or  is  connected  with  the  subject 

of  the   suit.     But  there   is  no  such  law  in    British  India; 

and  Sec.  Ill  of  the  Civil  Procedure  Code,  which    provides 

for   a  claim  of  set  off,  is  strictly  permissive  in  its  provisions. 

The  corresponding  Rule  3,  Order  XIX   under  the  Supreme 

Judicature  Act  is  also  permissive;  nor  has  the  equitable  rule 

of  set  off  recognized   in  this  country^®  and  England  ever 

been  held  to  be  imperative. 

The  decision  in  Mahabir  Pershad  v.  Macnaghten^^  is 
not  against  that  view.  In  that  case,  the  former  suit  was 
by  a  mortgagee  for  the  amount  of  the  mortgage,  and  the 
mortgagor  only  pleaded  that  there  was  a  specific  agree* 
ment  to  the  effect  that  the  rents  of  the  mortgaged  property 

A  The  contrarr  has  sometimes  been  said  to  be  the  rule  in  England.  Thus  Baron 
Parl^  said  in  Mimdel  v.  Steel  '^that  '^to  the  extent  that  he  (the  defendant)  obtains  or  is 
capable  of  obtaining,  an  abatement  of  price,  he  must  be  considered  as  having  received 
satisfaction  for  the  breach  of  contract."  But,  as  pointed  out  by  Mr.  Justice  Hannen  in 
Davii  V.  ffedoitf  ^  ^  that  dictim  had  reference  to  the  facts  of  the  case  in  which  the  pUuntiff 
did  claim  and  did  obtain  an  abatement,  and  the  particular  point  decided  in  Mondel  v. 
Sted  was  that  one  who  had  fairly  obtained  an  abatement  of  the  price  of  work  done,  in  an 
action  against  him,  by  reason  of  a  breach  of  contract  in  its  execution,  would  not  be 
precluded  from  suing  for  special  damage  resulting  from  the  breach  of  contract;  and  that 
case  leaves  undecided  the  question  whether  he  was  hound  to  obtain  the  abatement  in  the 
action  in  which  he  was  a  defendant,  or  might  recover  it  in  a  cross-action. 

«  Nichols  •.  DlbreU,  61  Tex.  ft».  i    f»  L.  R.  W  L  A.  107. 

9t  33  Maine.  356.  'o  8  M.  and  W.  SM. 

•  Brolendra  Natb  •.  Budge-Bndge  Jute  Mill  Co.,        'i  L.  B. «  Q.  B.eST. 
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due  by  the  isOTtgagee  should  be  set  off  against  the  mort- 
gage-debt, and  added  that  he  would  sue  separately  for  the 
rents.  The  agreement  not  being  proved,  the  mortgagee 
got  a  decree,  and  himself  purchased  the  mortgaged  pro* 
perty  at  the  auction-sale  in  execution.  The  mortgagor 
also  got  a  decree  for  rent  due  to  him,  apparently  without 
any  objection  on  the  ground  of  res  judicata.  He  then  sued 
to  have  the  sale  of  the  mortgaged  property  set  aside  as 
null,  to  have  the  mortgage-debt  extinguished  by  setting 
against  it  the  rents  which  had  already  accrued  or  might 
afterwards  accrue.  Their  Lordships  of  the  Privy  Council 
held  that  the  proper  occasion  for  enforcinor  this  equity  was 
in  the  suit  for  the  mortgage-money,  and  that  as,  if  the 
equity  existed  on  the  ground  of  the  mortgage  and  the 
lease  being  parts  of  one  complex  transaction,  it  ought 
to  have  been  pleaded  in  that  suit,  the  mortgagor  was 
barred  from  bringing  a  suit  afterwards  on  its  basis.  Dr. 
Bigelow  has  discussed  the  question  at  considerable  length, 
andsays^^: — ^*  If  there  is  an  independent  cause  of  action 
to  pach  party  upon  a  breach  of  the  contract  by  the  other, 
neither  in  reason  can  be  compelled  to  allt^ge  his  defence 
of  a  breach  in  a  suit  by  the  other.  Every  cause  of  action 
carries  with  it  the  right  to  put  it  into  judgment;  and  that 
there  is  a  separate  and  independent  cause  of  action  given 
to  each  party  results  necessarily  from  the  fact  that  either 
party  may  sue  the  other  for  a  breach.  As  one  cause  of 
action  cannot  in  itself  alone,  when  merged  in  judgment, 
carry  another  independent  cause  of  action  with  it,  it  is 
difficult  to  understand  how  a  judgment  for  the  plaintiff 
without  plea  can  extinguish  a  counter-right  of  action  by 
the  defendant,  however  closely  connected  the  two  claims 
may  be.  Every  one  has  the  right  to  try  his  own  case,  and 
in  his  own  way ;  to  plead  fraud  is  a  permission,  not  a  re- 
quirement. The  defendant  in  the  first  action  may  not  then 
be  able  to  prove  the  facts  which  he  relies  upon  in  the 
second  suit;  and  he  is  justified  in  reason  in  not  raising  an 
issue  upon  them.  The  contrary  doctrine  would  often  work 
manifest  injustice.  A  man  who  had  by  fraud  obtained  of 
another  a  note  on  demand  could  bring  suit  upon  it  at  once, 
before  the  maker  had  had  time  to  ascertain  the  facts,  and 
the  judgment  would  bar  the  just  rights  of  the  defendant.'' 

«>  Big.  Bstop.  181 
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89.  The  real  difficulty  in  connection  with  the  point 
lies  in  determining  the  matters  that  give 
€huMiiotncoB8uteBt  afn  independent  cause  of  action  to  the 
with  tkeplaintilPfl  defendant,  or  that  a  defendant  not  only 
ur^d^'tfe'i^^^^^  ^^7  but  ought  to  bring  forward  in  his 
defence  in  a  suit ;  and  in  discovering 
the  nature  of  thexonneetion  that  must  exist  between  the 
cause  of  action  and  the  matters  which  the  defendant  is 
bound  to  ptead  at  the  risk  of  being  debarred  from  pleading 
in  any  subsequent  proceedings.  It  was  pointed  out  in  some 
of  the  earlier  cases  that — **  where  the  prosecution  of  an 
action  will  impeach  a  former  judgment,  it  cannot  be  main- 
tained,  but  where  the  claim  does  not  impeach  the  former 
judgment,  but  arises  out  of  the  fraud,  breach  of  trust, 
or  n^iect  of  the  party,  the  action  may  be  maintained/' 
Mr.  Black,  in  enunciating  the  rule,  says^',—**  Wherejudg- 
ment  goes  against  the  defendant,  and  he  afterwards  soes  the 
plaintiff  on  a  cross-claim  which  he  might  have  presented 
ill  the  first  suit  but  did  not,  if  the  facts  which  he  must 
establish  to  authorize  his  recovery  are  inconsistent  with 
the  facts  on  which  the  plaintiff  recovered  in  the  first  action, 
or  in  direct  opposition  to  them,  the  former  judgment  is  a 
bar.  In  other  words,  if  the  way  to  his  own  recovery  lies 
through  a  negation  of  the  facts  alleged  by  the  plaintifi; 
that  negation  must  be  made  good  when  the  facts  are  first 
set  np.  For  afterwards  be  cannot  deny  what  the  judgment 
affirms  to  be  true.  But  if,  out  of  the  same  transaction 
or  state  of  lacts,  each  party  may  acquire  aright  of  action,^ 
so  that  the  facts  on  which  the  plaintiff  recovered  may  very 
well  be  true,  and  yet  the  facts  on  which  the  defendant  seeiis 
to  recover  may  be  equally  true, --then  the  former  judgment 
IS  not  a  bar  to  the  maintenance  of  the  present  suit/*  Dr. 
Bigelow  says^*, — ''a  judgmentis  conclusive  only  in  respect 
of  matters  necessarily  inconsistent  with  it.  Now,  the  fact 
of  the  ill-performance  of  a  contract  is  not  inconsistent  with 
ajudgment  upon  the  contraet  by  the  other  party.  Such 
facts  usually  go  only  to  the  reduction  of  damages;  and  the 
other  party  has  thus  a  right  of  action.  If  the  comnter- 
right  should  go  further  and  entitle  the  defendant  himself 
to  damages,  it  might  be  argued  with  plausibility  that  this 
would    be   inconsistent   with  any  right  of  action   in    the 


'^  Bl.  Jill  0]».  I     V  B%.  Bitop.  186. 
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plaintiff;  but  that  cannot  appear  until  the  defendant's 
proof  is  all  in.  And  hence^  as  it  cannot  be  known  in 
advance  whether  the  right  of  action  of  the  plaintiff  in  the 
first  suit  will  be  overbalanced,  he  cannot  say  that  the 
second  suit  is  necessarily  inconsistent  with  the  first  judg- 
ment. •  •  •  Even  in  the  case  of  an  action  upon  a  con- 
tract to  which  fraud  might  have  been  set  up,  a  judgment 
upon  the  contract  is  not  necessarily  inconsistent  with  the 
existence  of  fraud.  Fraud  does  not  make  a  contract  void, 
but  only  voidable  ;  and  a  person  may  elect  to  treat  the 
contract  as  binding  and  sue  for  the  fraud.**  The  general 
correctness  of  this  theory  is  universally  admitted,  but  there 
is  a  conflict  of  opinion  as  to  its  application  in  individual 
cases.  In  regard  to  fraud  itself,  it  has  often  been  held 
that  a  decision  on  a  contract  in  favour  of  the  promisee  will 
be  res  judicata  in  a  subsequent  suit  by  the  promisor  on  the 
ground  of  the  contract  having  been  induced  by  fraud.  In 
support  of  this,  reference  may  be  made  to  the  cases  in 
which  it  has  been  held  that  a  decision  for  the  amount  of  a 
note  or  claim  for  goods  sold  will  bar  an  auction  for  fraud 
in  obtaining  the  note  or  goods.^^  On  the  same  theory  of 
the  inconsistency  of  the  plea  with  the  claim,  it  used  once 
to  be  held  that  a  judgment  for  a  debt  would  not  bar  a  suit 
for  the  recovery  of  the  amount  paid  towards  its  satisfaction, 
if  the  payment  were  not  pleaded  in  the  first  suit.^^  It  is 
now  settled,  however,  that  a  partial  payment  must  be 
pleaded  in  defence,  or  else  be  for  ever  concluded  by  the 
judgment,  and  that  if  the  debtor  fails  to  plead  it  and  the 
creditor  gets  a  decree  for  the  full  amount  of  the  debt,  the 
debtor  cannot  sue  for  the  amount  he  had  paid  towards  the 
debt.^^  It  has  even  been  held  that  a  decree  obtained  for 
the  full  amount  of  a  note  will  bar  a  suit  for  the  recovery 
back  by  the  defendant  of  the  illegal  interest  alleged  to  have 
been  included  in  that  amount/®  Even  a  decision  for 
freight  in  favour  of  a  carrier  will  bar  a  suit  by  the  owner 
for  destruction  of  the  goods  while  in  the  carrier's  possession, 
as  such  destruction  relieves  the  owner  from  the  liability 
for  payment  of  freight.^^    So  also  a  decision  for  the  keep  of  a 

ft  Banham  v.  Bower,  33  Am.  Rep.  670.  I         Bobo't  Heirs  «.  Stiokney,  86  A1&.  48S. 

Arnold  9.  Kyle,  8  Baxt.  SIO.  !         Greenbaoxn  r.  Blliott,  40  Am.  Dec.  635. 
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Baker  v.  Siindhfleld,  67  Me.  368. 

Urteg  «.  Mansfield,  17  Mass.  894. 
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Doyle  V.  Beflly,  85  Am.  Dec.  58i. 
Tt  Footman  «.  Stetson,  68  Am.  Dee.  684, 
•n  Dunham  v.  Bower,  83  Aip.  Bep.  670. 


Digitized  by 


Google 


8;  B9.1  MATTER.^  NOT  DrRECTLY  IN  ISSUE.  73 

horse  will  bar  a  suit  against  the  keeper  for  using  and 
converting  the  horse  contrary  to  the  agreement  for  keeping 
him.^*"  However,  a  decree  for  the  full  amount  of  a  note 
jjiveu  along^  with  some  cash  in  full  payment  of  the  price  of 
some  goods  will  not  bar  a  suit  for  the  recovery  of  the  excess 
price  paid  for  the  goods,*** 

A  suit  for  damages  for  the  breach  of  a  warranty  in 
<:onnection  with  a  sale  of  goods  does  not  bar  a  subsequent 
suit  by  the  vendorforthe  price  of  goods  sold,^^  and  though 
a  cor.nary  rule  has  sometimes  been  held  to  apply  in  the 
conver>e  case  of  tlie  earlier  suit  being  for  the  price,^^  yet 
the  weight  of  opinion  is  decidedly  in  favor  of  the  view  that 
that  also  will  not  bar  a  subsequent  suit  by  the  purchaser  on 
the  breach  of  warranty.^*  The  question  was  discussed  at 
length  in  Barker  v.  Cievetand,^^  in  which  Chief  Jiistice 
Cooley,  in  delivering  the  judgment,  said  :— '*  When  a  party 
declares  upon  a  contract  of  warranty  contained  in  a  sale  of 
chattels,  he  necessarily  affirms  the  validity  of  the  contract. 
The  wuiiauty  does  not  stand  independent  of  the  sale,  but 
is  inseparably  connected  with  and  forms  a  part  of  it.  It  is 
only  one  of  the  stipulations  in  the  main  contract;  and  it 
can  neither  be  alleged,  or  proved,  or  judicially  found,  except 
as  a  part  of  the  sale.  It  is  evident,  therefore,  that  the 
judgment  in  affirming  the  warranty,  also  affirmed,  of  neces- 
sity, the  contract  of  sale  ;  and  that  the  existence  and  validity 
of  that  contract  were  therefore  necessarily  within  the 
issue  in  that  case  and  are  now  res  adjudicata.  .  .  . 
When  a  vendee  puts  an  end  to  the  contract  of  sale,  for  the 
failure  of  the  vendor  to  perform,  and  brings  suit  for  the 
recovery  of  damages,  the  object  of  the  suit  is  to  place  the 
plaintift',  so  far  as  the  law  can  accomplish  that  result,  in 
statu  xiiio.  It  is  obvious  that  in  such  a  case  the  inquiry  is  of 
the  first  imj)ortance,  how  much  has  been  paid  on  the  con- 
tract, since  such  payment  constitutes  usually  the  first  and 
leading  item  of  damages  The  purpose  of  such  a  suit  is  to 
recover  ba<:k  the  suit}s  which  the  plaintiff  had  paid  out  upon 
an«l  in  consequence  of  a  contract  the  benefit  of  which  he  has 
lost  through  the  non-performance  by  the  other  party.°^ 
The    issue,     therefore,    necessarily     covers    and    the   trial 


»«  OolliLS  V,  Bocnott,  46  N.  Y.  490, 
»i  ^Til-comb  r.  Wi.rams.  4  Pick  2'8. 
»2  liartor  r.  Glo»oland.  ID  Mich,  ^.'30. 
»^  Dav.i  V.  Tallcot.  12  N.  V.  1H4. 
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adjusts  all  questions  of  payment  of  the  purchase  price; 
and  the  vendor  is  for  ever  precluded  from  maintaining  a 
suit  for  the  same  or  any  unpaid  portion  thereof.  But  we 
do  not  understand  that  an  inquiry  concerning  the  amount 
of  damages  sustained  by  a  breach  of  warranty  necessarily 
involves  the  question  of  the  payment  of  the  purchase-price. 
If  the  contract  is  a  valid  one,  it  is  immaterial  to  the  plain- 
tiff's  action  in  such  a  case  whether  he  bought  for  cash  or 
upon  a  credit  not  yet  expired.  The  object  of  the  suit  is 
foreign  to  the  question  of  payment.  He  sues  to  recover 
the  difference  between  the  actual  value  of  the  articles 
received  on  the  contract  and  what  their  value  would  have 
been  had  they  answered  the  warranty;  and  unless  the 
vendor  defends  on  the  ground  of  nonpayment  of  the  pur- 
chase price  the  Court  does  not  concern  itself  with  that 
question.  The  parties  in  such  a  case  are  at  liberty  to 
settle  their  controversies  in  one  suit  or  by  cross-action." 
Or.  Bigelow  referring  to  this  judgment  says  ;  **  There  can 
be  no  better  reason  why  the  purchaser,  the  first  suit  being 
by  the  vendor,  should  be  required  to  allege  the  inferiority 
of  the  goods  than  for  requiring  the  vendor  to  rely  upon  the 
contract  price  in  a  suit  by  the  purchaser.  Indeed,  the 
excuse  for  omitting  the  defence  by  the  purchaser  is  strong- 
er in  many  cases  than  any  which  the  vendor  can  present; 
for,  it  ofttn  happens  that  the  purchaser  is  not  able  at  the 
time  of  the  vendor's  suit  to  ascertain  the  real  degree  of 
inferiority  of  the  goods. ''^^ 

In  Thoreson  v.  Minneapolis  Harvester  Works. ^^  a 
suit  for  damages  for  breach  of  warranty  was  held  by  the 
Minnesota  Supreme  Court  to  be  not  barred  by  a  judgment 
on  the  notes  given  ior  the  purchase  money,  and  the  Court 
said  :  **The  facts  constituting  the  cause  of  action  in  this  case 
were  not  involved  in  the  former  action  upon  the  notes,  and 
could  only  have  been  properly  presented  for  adjudication 
therein  by  affirmative  allegations  and  proof  on  the  part  of 
the  defendant  in  such  action,  in  the  nature  of  counter-claim 
or  recoupment.  Formerly,  in  such  an  action,  the  practice 
allowed  a  full  recovery  of  the  purchase  price  and  left  the 
vendee  to  seek  his  remedy  by  a  cross-action.  Now  the 
vendee  has  his  election  to  plead  the  breach  of  contract  of 
warranty  in  reduction  of  damages  in  an  action  brought  by 
the  vendor  for  the  price,  or  to  bring  a  cross-action.'' 

»'  Big.  Estop  184.  1     9»  13  N.  W.  R.  156. 
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40.     There  is  a  considerable  conflict  of  opinion  as  to 
Proper  performance  of  a     whether  a  decision  in  plaintiffs  favour 
contract  is  not  matter     in  a  suit  on  a  Contract  is  a  bar  to  a  sub- 
in  issue  in  a  suit  on     sequent  suit  for  the  non-performance  or 
that  contract.  improper  performance  of  the  contract. 

In  England,  such  a  suit  was  in  Davis  v.  Hedges,^'^  held 
not  to  be  barred  by  a  decree  for  the  price  of  the  work  in  a 
prior  suit  in  which  tlie  non. performance  was  not  alleged. 
Mr.  Justice  Hannen  said — *•  It  is  clear  that  before  any 
action  is  brought  for  the  price  of  an  article  sold  with  a 
warranty,  or  of  work  to  be  performed  according  to 
contract,  the  person  to  whom  the  article  is  sold ,  or 
for  whom  the  work  is  done,  may  pay  the  full  price 
without  prejudice  to  his  right  to  sue  for  the  breach  of  war- 
ranty  or  contract,  and  to  recover  as  damages  the  difference 
between  the  real  value  of  the  chattels  or  work,  and  what 
it  would  have  been  if  the  warranty  or  contract  had  not 
been  broken.  Is  there  any  reason  why  he  should  be 
deprived  of  this  right  by  the  mere  fact  of  his  opponent 
having  commenced  an  action  for  the  price  ?  We  think  that 
there  is  none,  and  that  there  are  some  strong  reasons  why 
he  should  not.  It  appears  from  the  passages  above  cited 
from  the  judgment  in  Mondel  v.  Steel^^  that  the  present 
practice  of  allowing  the  defence  or  the  inferiority  of  the 
thing  done  to  that  contracted  for  to  be  applied  in  reduction 
of  damages  was  introduced  (on  the  same  principle  that  the 
statutes  of  set-off  were  passed)  for  the  benefit  of  defendants. 
It  would  greatly  diminish  the  benefit,  and  in  some  cases 
altogether  neutralize  it,  if  the  defendant  was  not  allowed 
an  option  in  the  matter.  The  hypothesis  is  that  the  plain, 
tiff  for  the  price  is  in  default.  The  conditions  on  which 
he  can  bring  his  action  are  usually  simple  and  immediate. 
The  warranted  chattel  has  been  delivered,  or  the  work  con- 
tracted for  has  been  done  ;  and  the  ri^ht  to  bring  an  action 
for  the  price,  unless  there  is  some  stipulation  to  the  contrary, 
arises.  On  the  other  hand,  the  extent  to  which  the  breach 
of  warranty  or  breach  of  contract  may  afford  a  defence  is 
usually  uncertain  ;  it  may  take  some  time  to  ascertain  to 
what  amount  the  value  of  the  article  or  work  is  diminished 
by  the  plaintiff's  default.  It  is  unreasonable,  therefore, 
that  he  should  be  able  to  fix  the  time  at  which  the  money 
value  of  his  default  shall   be   ascertained.     In    many   cases 

•»  L.  B.  0.  Q.  13.  087.  I      »">  MS.    ^:   W.  dvU. 
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the  extent  to  which  the  value  of  works  may  be  diminished 
by  defect  in  their  execution  may  be  altogether  incapable  of 
disco  very  until  some  time  after  the  day  of  pay  men  t  has  arrived  • 
Surely,  the  right  to  redress  for  the  diminution  of  value,  when 
discovered,ought  not  to  depend  on  the  accident  whether  the 
contracting  party  in  the  wrong  had  or  had  not  issued  a 
writ  for  the  price/*  The  learned  Judge  farther  observed 
that  the  contrary  rule  would  tend  to  complicate  and  in- 
crease litigation,  from  the  fact  that  defective  performance 
of  work  generally  involved  consequential  and  recurring 
damages,  by  reason  of  the  necessity  of  repairing  the  work, 
in  which  case  a  separate  suit  would  lie  even  on  the  author- 
ity of  Mondel  v.  iSteel.  Mr.  Justice  Lush,  concurred  in 
the  same  view,  divStinguishing  the  case  from  those  cases^* 
in  which  the  defendants  had  been  compelled  to  pay  money 
under  judgments  which  subsequent  evidence,  then  inacces- 
sible, showed  should  never  have  been  recovered.  **  In 
these  cases/*  said  the  learned  Judge,  **  the  sole  ground  of 
action  was  the  payment;  and  what  the  plaintiffs  sought  by 
the  action  was  to  undo  that  payment  and  to  place  them- 
selves in  statu  qua.  Jn  the  present  case  the  cause  of  action 
is  the  breach  of  contract;  that  cause  of  action  existed 
before  and  was  independent  of  the  payment."  So  also  in 
Houstoun  V.  SligOj^'^  a  suit  for  the  rectification  of  a  writ- 
ten lease  was  held  to  be  not  barred  by  a  judgment  against 
a  tenant  on  the  lease  in  a  suit  for  trespass  by  his  landlord^ 
a  which  the  alleged  mistake,  if  pleaded,  would  have  been 
insufficient  reply.  In  the  United  States  also,  a  decree  for 
the  balance  of  contract  price  for  building  a  wall  was  held 
not  to  bar  a  suit  for  damages  for  delay  in  completing  it.^^ 

It  has  also  been  held  there  in  some  cases  that  a  decision 
in  plaintiff'^s  favour  on  a  contract  is  conclusive  as  to  the 
plaintiff  having  done  every  act  and  performed  all  the 
stipulations  that  were  conditions  precedent  to  the  right  to 
bring  the  suit,  and  that  the  defendant  is  estopped  from 
afterwards  alleging  that  the  plaintiff  had  failed  to  do  what 
the  judgment  declared  he  bad  done.^*  This  conflict  of 
opinion  has  been  particularly  marked  in  suits  for  medical 
services  and  cross-actions  for  malpractice  and   negligence. 


91  Mariott  c.  Hampton.  7  T.  R.  2C9. 

Hnmlot  V.  Richarflson,  «  Itin^r.  644. 

Brown  c.  AlcKinally,  2  Esp.  278. 
«*   20  Clu   D.  448. 


»»  Davenport  c.  Hubbard.  14  Am.  Rep.,6a(X. 
»»  Green  r.  Clnrko.  12  N.  Y.  M^. 

Rijbs  V.  Wobor.  2G  III,  221. 

Stovons  V.  Millor,  13  Gray  233. 
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In  Gates  v.  Preston^^  a  suit  a<>:ainst  a  surgeon  for  negli- 
gent performance  of  professionil  services  was  held  barred 
by  a  judgment  in  his  favor  in  a  previous  suit  for  the  value 
of  the  services,  the  Court  observing  that  **  when  there  was, 
in  tlie  answer  of  the  defendant,  an  express  and  direct  ad- 
mission by  him  of  the  plaintiff**s  right  to  recover,  and  a 
consent  to  the  entry  of  a  judgment  for  a  certain  amount,  it 
vias  an  admission  on  the  record  of  all  the  facts  which  the 
plaintitf  would  have  been  bound  to  prove,  on  a  denial  of 
the  cause  of  action  alleged  by  him  in  his  complaint/' 
This  derision  was  followed  in  hlnir  v.  Bartlett^^  in 
which  Foljer,  J.,  after  observing  that  a  judgment  is  con- 
clusive as  to  every  thing  necessarily  involved  in  the  issue, 
and  that  the  value  of  the  services  was  necessarily  involved 
and  passed  upon,  said,  **  But  if  of  value  they  could  not 
have  been  useless  ;  and  if  of  use  they  could  not  have  been 
harmful;  and  if  not  harmful  they  could  not  have  been 
7w<z/a  jorrt'^r/^  in  the  performance  of  thom.  Hence  it  is  res 
judicata  between  these  parties,  tliat  there  was  not  the  mal- 
practice, on  the  allegation  of  which  in  this  action,  the 
plaintiff  here  seeks  to  recover/^  1  he  same  has  been  held 
in  other  cases  in  the  New  York  State.^^  New  Jersey, 
Arkansas  and  some  other  States  also  have  followed  the 
same  view.^^  The  leading  case  on  the  other  side  is  that 
of  Ressequie  v.  Byers^^  in  which  the  Court  said : — 
**  The  plaintiflPs  claim  for  damages  resulting  from  mal- 
practice constitutes  a  separate  and  independent 
cause  of  action,  which  he  can  enforce  witliout 
disturbing  any  matter  litigated  in  that  case.  He  was  not 
compelled  to  make  the  defence  before  the  Justice  that  the 
defendant's  services  were  of  no  value,  in  order  to  save  his 
rights.  He  had  his  election  either  to  recoup  his  damages 
protanto  in  the  Justice's  Court,  or  go  for  his  entire  claim  in 
this.*'  In  Sykes  v.  Bonner,^^^  the  suit  was  against  a 
surgeon  for  carelessly,  negligently,  and  improperly  treating 
plaintiff's  arm,  to  which  the  defendant  pleaded  an  ex-parte 
judgment  in  his  favour  in  a  suit  against  the  present  plaintiff 
to  recover  for  his  services  in  attending  the  plaintiff  for  her 
arm,    and   the    plea  was    held    untenable   on    the   ground 


«*  41  N.  Y.  113. 

*«  31  Am.  Rop,  455. 

9t  Brovrn  r.  Mayor.  <:^  N.  Y.  385. 

Dunham  r.  Iiowor.  33  Am.  Rop.  570. 

Guost  0.  Brooklyn.  79  N.  Y..  624. 

Ackey  v.  NVosternott,  8G  N.  Y.,  443. 


HoUin^or  r.Cra'firno,  31  Barb.  .'i34. 
9»  Ely  r.  Wilbur,  49  N.  J.  Law..  085. 

Pa  0  c.  Riimber  Co.  48  Ark.  188. 
99  %^  \m.  Rjp.  775. 
lo**  C-u.  Sup.  Ot.  Rop  104. 
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t.hat  it  was  not  necessary,  in  order  to  entitle  the  plaintiff 
in  the  former  suit  to  recover,  that  he  should  prove  that  he 
was  not  guilty  of  any  negligence  in  his  professional  treat- 
nient  It  was  argued  in  that  case  on  the  authority  of  Gates 
V.  Preston^^  Bellinger  v.  Graigue^^  Davis  v.  Tallcoty^ 
and  White  v.  Merritt*  that  the  judgment  recovered  for 
the  services  was  a  direct  admission  on  the  record  by  the 
plaintiff  in  the  subsequent  case  of  all  the  facts  which  the 
plaintiff  would  have  been  bound  to  prove  on  a  denial 
of  the  cause  of  action  alleged  there,  that  the  recovery  by 
the  plaintiff  was  dependent  on  a  full  performance  of  his 
duties  in  the  treatment  of  his  patient,  and  that  the  plaintiff 
was  estopped  in  the  subsequent  suit  from  questioning 
that  fact  in  any  controversy  on  the  same  agreement  for 
services.  Mr,  Justice  Hagons  in  delivering  the  judgment 
of  the  Court  said,  **  We  do  not  see  how  the  plaintiff  in  the 
(former)  case  was  bound  to  prove  that  he  was  e;uilty  of  no 
negligence  in  his  treatment  before  he  could  recover  for  his 
services.  It  was  enough  to  prove  the  services  and  their 
value.  .  .  .  the  effect  of  that  judgment  cannot  be  ex- 
tended or  enlarged  by  argument  or  implication  to  matters, 
which  were  not  actually  heard  and  determiued/'** 
The  same  has  been  held  in  Goble  v.  Dilloiiy^  the  facts  of 
which  were   similar   to  those  of   Sykes  v.  Bonner.     These 

0  Mr.  Herman,  who  has,  generally  speaking,  taken  a  more  extended  view  of  the 
application  of  the  doctrine  of  res  judicata^  in  speaking  of  this  case,  says;  "courts 
maintaining  a  doctrine  contrary  to  that  of  Gates  v.  Preston  do  so  (except  where  other- 
wise compelled  by  Statute)  by  violating  every  principle  upon  which  the  doctrine  of  res 
judicata  is  founded.  ...  It  may  be  true  that  every  man  has  a  ri^ht  to  try  his  own 
case,  it  is  also  true  that  in  every  contested  action  each  one  of  the  parties  tries  his  own  case 
to  the  best  of  his  ability ;  and  in  all  Courts  of  Justice  each  party  is  ailorded  every  facility 
to  try  his  case  fairly  and  fully;  and  when  this  opportunity  is  given  an<l  ncLjIcctcd,  the 
maxim  Interest  rei-puhlicm  ut  sit  finis  litium.  While  the  estoppel  sought  to  l>e  made  in 
this  case  may  be  correctly  termed  odious,  under  the  circumstances  statei I,  it  must  be  con- 
ceded that  the  judgment  before  the  Justice  of  the  Peace  could  not  have  been  rcndereil  by 
default  without  the  negligence  or  consent  of  the  defemlant.  Upon  the  doctrine  of  estoppel 
by  conduct,  by  negligence,  by  election,  or  waiver ;  upon  all  of  these  grounds  and  the  fur- 
ther ground  of  res  judi'Oata  and  merger,  the  judgment  rendered  should  have  been  held  a 
complete  bar."*  He  attempts  to  explain  the  contrary  decision  in  the  Leading  case^  on  the 
ground  that  it  is  a  well  settled  rule,  based  on  statutory  law  in  many  states,  that  a  counter- 
claim amounts  to  or  is  regarded  as  a  separate  and  distinct  cause  of  action,  and  while  it  may 
beset  up  as  a  defence  in  an  action  brought  by  a  plaintiff  against  a  defendant,  yet  if,  the 
plaintiff  dismisses  his  action,  it  does  not  affect  the  counter-claim,  and  the  defendant  may 
proceed  in  the  same  manner  as  if  he  had  originally  commenced  the  suit  on  his  counter- 
claim. This  explanation  is  quite  ultra  vires  however,  as  the  decision  was  based  on  grounds 
of  quit€  a  general  application.  On  the  other  hand,  Mr.  Black  regards  that  case  and  the 
others  to  the  same  effect  as  better  supported  by  legal  reason,  and  the  best  considerations  of 
convenience  and  justice. 


1  41  N.  Y.  113. 

2  31  Barb.  534. 
»  12  N.  Y.  184. 

«  67  Am.  Uoc.  627. 


»  44  Am.  Rep.  303. 
«  Uorm.  Com.  370. 
'  3d  Am.  Rop.  776. 
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cases  rest  on  the  ground  that  the  defendant's  action  for 
mal'practice  "  is  not  merely  a  defensive  action  in  res- 
pect of  the  action  brought  by  the  physician;  but  it  is  a 
cross-action  for  damages,  and  he  may  be  entitled  to 
recover  of  the  physician  many  times  the  amount  which  the 
physician  could  recover  for  his  services  if  his  action  were 
undefended.  If  it  were  an  action  where  the  recovery  would 
go  strictly  in  abatement  of  the  amount  which  the  physician 
might  recover  for  his  services,  then  it  would  be  logical  to 
drive  the  patient  to  litigating  it  by  way  of  cuunter-claim 
in  the  action,  brought  by  the  physician  ;  but  as  it  is  not 
such  an  action,  there  is  no  propriety  in  making  his  failure 
to  litigate  it  at  that  time  an  estoppel  against  him/* 

41.     1  he  same  rule   is  applicable  also  to  decisions  by 

default  or  on  confession,  the  points  abso- 

The   same    rule  ap-     lutelv    necessary   for    decision    in    the 

plies  to  uudetended      n        "^  'Ai-iUi.!  i. 

suits  also.  former  suit  being  held    to  have   been  in 

issue  in  that  suit.  In  Param  Sinifh  v. 
Lalji  Mal^^  the  plaintiff  sued  in  1875  to  recover  possession 
of  immovable  property  which  the  defendant  had  obtained 
in  1873  in  execution  of  a  decree  passed  in  1861  on  the 
basis  of  a  deed  of  conditional  sale  executed  by  the  plaintiff 
in  1853  in  favour  of  the  defendant,  and  the  plaintiff  alleged 
that  the  deed  was  executed  in  order  lo  protect  the  pro- 
perty against  the  claims  of  the  plaintift'^s  son,  and  sought 
to  set  it  aside  on  account  of  the  defendant's  breach  of  an 
agreement  whereby  the  defendant  in  1856  stipulated  that  the 
plaintiff's  posession  would  not  be  disturbed.  The  defendant 
pleaded  estoppel,  but  the  plea  was  rejected;  and  Turner,  J., 
in  delivering  the  judgment  of  the  Court  said,  '*  Nor  is  the 
decree  of  1861  a  bar  to  the  suit.  The  question  now  raised 
is,  whether  or  not  the  respondent  suffered  judgment  lo  go 
by  default  in  that  suit  on  the  understanding  that  the  decree 
Would  not  he  executed  withbut  his  consent,  or,  if  executed, 
that  the  property  would  be  restored  to  him.  This  neither 
was,  nor  could  have  been,  determined  in  the  former  suit; 
consequently,  the  respondent  is  not  estopped  by  the  decree 
of  1861.  But,  if  it  be  held  that  he  is  so  far  bound  by  the 
decree,  that  he  connot  contend  that  the  appellant  was  not 
entitled  to  possession,  in  virtue  of  the  mortgage  and  fore- 
closure, the  respondent  is,  in    our  judgment,    entitled    to 

•  I.  L.R.I  All.  403. 
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insist  upon  the  agreement,  and  on  the  strength  of  it,  to 
recover  back  possession  from  the  appellant.''  This  deci- 
sion was  dissented  from  in  Chenvirappa  v.  Puttnppa^y  in 
which  West,  J.,  in  delivering  the  judgment  of  the  Court 
said;  that  it  •'is  not  supported  by  any  corresponding 
judgment,  nor  are  we  aware  of  any  that  supports  it. 
It  seems  opposed  to  Sec.  13  of  tlie  Code  of  Civil 
Procedure  and  to  the  general  principles  partly  embodied 
in  that  enactment.  Ihe  uniform  concurrence  of 
the  authorities,  as  indeed  of  the  positive  law  of  pro- 
cedure, also  in  the  doctrine  that  as  between  the  parties 
res  judicata  pro  veritnte  accipitur  forces  us  to  decline 
to  yield  to  the  particular  precedent  that  we  have 
last  discussed.*'  In  this  case  the  plaintiff  having  pur- 
chased a  house  in  1874,  with  a  view  to  save  it  from 
his  creditors,  got  the  sale-deed  to  he  executed  in  favor 
of  C,  his  son-in-law ;  and  took  possession  of  the  house 
ostensibly  as  C's  tenant  for  a  nominal  rent  of  Rs.  5  per 
annum,  but  no  rent  was  paid.  C  got  an  ex-parte  decree 
for  the  possession  of  the  house  against  the  plaintiff,  and 
when  he  applied  for  execution,  the  plaintiff  sued  for  the 
declaration  of  his  title  to  the  house,  alleging  that  the  deed 
arid  the  decree  were  sham  and  collusive;  but  the  suit  was 
held  barred  by  the  ex-parte  decrt^e.  West,  J.,  in  delivering 
the  judgment  of  the  Court,  said  :—*' It  would  be  opposed,  ic 
seems,  to  this  final  ef!ect  of  a  decree,  and  it  would  certainly 
afford  a  wide  opening  to  fraud,  if  a  jud^Muent-debtor  in 
ejectment  could  come  forward,  with  a  fresh  suit  to  esta- 
blish his  right  on  equitable  grounds  to  the  very  property 
which  by  the  decree  he  has  been  ordered  to  deliver  to 
another.  Even  under  the  double  system  of  Courts  in 
England  it  was  recognized  that  a  decree  of  one  superior 
Court  could  not  be  set  aside  by  another.  Nor  could  relief 
be  given,  in  equity,  against  a  judgment  of  a  Common  Law 
Court  on  a  ground  equally  available  as  a  defence  in  the 
latter.^°  Here,  however,  the  ground  taken  by  Puttappa  was 
equally  available  to  him  as  a  defendant  in  Chenvirappa' s  suit. 
Supposing,  therefore,  that  we  could  divide  the  Subordinate 
Judge's  Court  into  two,  the  new  suit  by  Puttappa  ought  to 
have  been  rejected.  ...  In  the  same  Court  the  exist- 
ence of  a  judgment  unreversed  is  enough  on  general  princi- 
ples,»'  even  without  resort  to  Sec.  13  of  the  Code  of  Civil 

»  I.  L.  R.  XI  Bom.  70a  |     lo  SLo.-y  Kq.  Pig.  43l..  1     Ji  II.  Poth.  Obi.  353  (Evans.) 
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Procedure,  to  prevent  the  same  matter  being  litigated  again. 

This  appears   plainly  from  Buffer  v.  Allen^^ 

In  the  present  case  the  parties  are  the  same ;  the  proceeding 
is  not  collateral ;  it  is  in  direct  contradiction  to  the  decree, 
and  proposes  to  avoid  it  by  setting  one  judgment  up  against 
another.  This  incongruity  the  law  will  not  tolerate.'' 
The  present  plaintiff  as  defendant  in  the  previous  case 
made  wilful  default;  and  in  the  judgment  in  Trevivan  v. 
Lawrence^^  it  was  resolved :  *  If  a  scire  facias  be  brought 
against  the  issue  in  tail  upon  a  judgment  in  debt  against 
the  ancestor,  and  he  being  warned  makes  default,  he  shall 
not  come  afterwards  and  say  that  he  is  tenant  in  tail;  so  if 
he  plead  any  other  matter,  and  it  is  found  against  him. 
Also  they  held  the  judgment  upon  the  scire  facias  is  suffi- 
cient title  in  the  ejectment,  and  the  first  judgment  need 
not  be  given  in  evidence.'  A  verdict  negativing  a  right 
pleaded  by  a  defendant  estops  him  in  a  subsequent  action 
from  asserting  that  right  as  plain  tiff  against  the  same  party.*  ^ 
The  point  becomes  one  adjudicated,  and  so  even  in  a 
judgment  by  default  does  the  point  whereon  judgment  is 
given  for  the  plaintiff.*^  It  is  res  judicata^  and  the  matter 
so  determined  cannot  be  withdrawn  from  the  effect  of  the 
decree  while  the  decree  stands  unreversed.  See  per  Knight 
Bruce,  V.C,  in  Barrs  v.  ^lackson^\  where  that  learned 
Judge,  after  admitting  that  particular  facts  may  be  again 
controverted,  adds  *  provided  the  immediate  subject  of  the 
decision  be  not  attempted  to  be  withdrawn  from  the  operation 
so  as  to  defeat  its  direct  object.'  If  a  defendant  proceed  by 
means  of  a  new  suit  instead  of  getting  a  j  udgment  set  aside'^ 
when  it  is  opposed  to  right,  so,  too,  it  seems  can  a  plaintiff 
defeated  in  his  suit.  This  would  lead  to  infinite  confusion, 
and  would  make  the  administration  of  the  law  impossible.'*"' 

42.     A  decision  in  undefended  suits  is,  however,  con- 
elusive  only  as  to  what  it  actually  pro 
In  undefended  smte,     ^^^^^^  ^^  j^^jj^  ^3  determined  from  the 

only  matters  aoso-        i       ,.  j  i  ^        ^l        n 

lutely  necessary  for  pleadings,   and    only    as    to    the    facts 

their  decision  are  necessary  to    form   the  grounds  of  the 

deemed  to  be  in  decision,  SO  far  as  they  can  be  discovered 

''^"®'  from  the  decision  itself.     It  appears  to 


23  II  R  2  Ex.  15. 

IS  CMtrjqae  v.  Btiirent,  30.  L.  J.  Q.  B.  163. 
J«  2  Sm.  L  Ca.  800  (8th  Ed.). 
"  Doe  o.  Oliver,  2  Sm.  L.  Oa.  606,   (5th  Ed.}— 
vMltp.  775(8ihEd.) 


11 


16  See  Philpott  v.  Aslett,  Ac.  Notes  toMarriot «. 
Hampton,  2  Sm.  L.  Ga.  373 1  tide  p.  421,  8th 
Ed. :  De  Medina  «.  Qrove,  L.  R.  10  Q.  B.  172. 

"  LY.  andO.C.C..697.  '«•  • 

a»  II  Foth.  Obi.  357  (Evans). 

19  Ferrer's  Case,  8  Ck>k.  Bep.  271. 
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be  generally  agreed  upon  that  an  es-parte  decision  estops 
the  defendant  only  from  setting  up  any  matter  in  a  subs^e- 
quent  suit  which  is  inconsistent  with  any  traversable 
allegation  in  the  former  suit  necessary  to  support  the  judg- 
ment. It  concludes  the  defendant  only  from  denying  the 
averments  of  the  declaration  and  contesting  the  facts 
actually  put  in  issue ;  and  if  he  has  omitted  to  plead  a  fact 
in  confession  and  avoidance  of  the  plaintifTs  demand,  he 
may  afterwards  plead  it  in  another  action  by  the 
same  plaintiff  in  respect  of  the  same  subject-matter ; 
as  for  subsequently  accruing  rent  under  the  same 
lease  upon  which  the  first  action  was  brought. 
It  does  not  estop  the  defendant  as  to  any  matter  which  is 
not  inconsistent  with  such  allegations,  although  that 
matter  might  have  been  pleaded  as  a  good  defence  to  the 
former  suit,  the  defendant  being  at  liberty  in  the  subse- 
quent suit  to  raise  all  such  facts  as  were  not  actually  or 
necessarily  in  issue  in  the  suit  decided  ex-parte^  *•  while 
facts  directly  in  bar,  such  as  payment,  or  probably  in  bar 
pro  tanto,  such  as  part  payment,  cannot,  whether  pleaded 
or  not,  be  made  use  of  by  the  defendant.*'  Thus  an 
ex-parte judgment  for  rent  under  an  agreement  for  a  lease 
was  held  not  to  bar  the  defendant  in  a  subsequent  suit  by 
the  same  plaintiff  for  another  instalment  of  rent  due  under 
the  same  agreement  and  setting  up  another  one  in  its 
stead/^     The   rule  of  the  Indian  Courts  appears    to   be 

p  This  was  an  action  for  rent  under  a  buihiing  agreement.  The  defendant  pleaded 
a  subeequent  agreement  changing  the  tenancy  into  one  from  year  to  year,  and  its  deter- 
mination by  notice  to  quit  before  the  time  for  which  the  rent  sued  for  was  allegc«l  to  have 
accrued.  The  plaintiff  replied  that  he  had  recovered  a  judgment  in  a  former  nuit  against 
the  defendant  »>r  rent  under  the  same  agreement,  which  had  accrued  after  the  alleged 
determination  of  the  tenancy,  in  which  suit  the  defendant  did  not  set  up  the  defence 
pleaded  in  the  second  suit.  On  demurrer,  the  replication  was  held  bad.  Williams,  J.,  in 
his  judgment,  said: — "  It  is  quite  plain  that  there  is  no  authority  expressly  in  point  to  sus- 
tain the  doctrine ;  that  if  there  had  been  a  previous  action  between  the  same  parties 
founded  upon  the  same  contract,  and  the  defendant  had  suffered  judgment  by  default  in 
that  action,  he  is  precluded  from  setting  up  in  a  subsequent  action  any  defence  which  he 
could  have  pleaded  in  bar  to  the  former,  notwithstanding  the  defence  is  in  confession  and 
avoidance  of  the  agreement  which  is  the  foundation  for  the  action.  I  think  it  is  quite 
clear  upon  the  authorities  to  which  our  attention  has  been  called,  and  upon  principle,  that 
if  the  defendant  attempted  to  put  upon  the  record  a  plea  which  was  inconsistent  with  any 
traversable  allegation  in  the  former  declaration,  there  would  be  an  estoppel.  But  the 
defence  set  up  here  is  quite  consistent  with  every  allegation  in  the  former  action.  The 
plea  admits  the  agreement,  but  shows  by  matter  ex  vogt  facto  that  it  is  not  binding  upon 
the  defendant."  WiUes,  J.,  also  said:  "  It  is  quite  right  that  a  defendant  should  be  estopped 
from  setting  up  in  the  same  action  a  defence  which  he  might  have  pleaded,  but  has  chosen 
to  let  the  proper  time  to  go  by.  But  nobody  ever  heard  of  a  d^endant  being  precluded 
from  setting  up  a  defence  in  a  second  action  because  he  did  not  avail  himself  of  the 
opportunity  of  setting  it  up  in  the  first  action.  I  think  we  should  do  wrong  to  favor  the 
introduction  of  this  new  device  in  the  law." 

to  Howlett  9.  THrte  10.  C.  B.  N.  B.  813. 
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the  same.  It  was  held  by  Phear  and  Morris,  JJ.,  in  Goya 
Pershad  v.  Tarinee  Kant^^  that  an  ex-parte  decree  for 
rent  would  be  evidence  only  of  the  amount  of  rent  payable. 
On  the  other  hand,  Sir  Richard  Garth,  C.J.,  and  Birch,  J., 
held  in  Birchunder  v.  Hurrish  Cliunder^  that  an  ex-parte 
decree  for  rent  for  a  particular  year  would  be  res 
judicata  as  to  the  rate  of  rent  in  a  subsequent  suit  for 
another  year's  rent.  In  Puncharam  v.  Krishna  Ravi^^^  the 
same  was  held,  and  the  Judges  said— *«  when  an  un- 
defended suit  goes  to  trial,  the  plaintiff  is  put  in  the  same 
position  that  he  would  have  been  if  the  defendant  had 
appeared  and  simply  said — *  I  deny  all  your  allegations,' 
in  which  case  the  plaintiff  would  have  to  prove  everything 
which  would  be  necessary  for  him  to  prove  in  order 
to  make  Out  his  case,  and  therefore  every  material  allega- 
tion in  bis  plaint  may  be  said  to  be  denied  because  he  has 
to  prove  them  ....  The  plaintiff  had  to  prove  that 
the  rent  which  the  defendant  had  to  pay  on  account  of  this 
tenure  was  at  the  rate  of  Rs.  7  and  odd  annas  a  year,  and 
he  also  had  to  prove  the  amount  of  the  rent  in  arrear,  so 
that,  all  these  allegations  having  to  be  proved,  they  are 
within  the  meaning  of  Sec.  13  impliedly  denied  by  the 
defendant."  On  a  consideration  of  all  these  cases,  it  was 
held  by  a  Full  Bench  in  Modhusudun  Shah  v.  Brae^^^  that 
**  the  mere  statement  of  an  alleged  rate  of  rent  in  the  plaint 
in  a  rent  suit  in  which  an  ex-parte  decree  ijs  made,  is  not  a 
statement  as  to  which  it  must  be  held  that  an  issue  within 
the  meaning  of  the  section  was  raised  between  the  parties,  and 
that  neither  a  recital  in  the  decree  of  the  rate  alleged  by  the 
plaintiff,  nor  a  declaration  in  it  as  to  the  rate  of  rent  which 
the  Court  considers  to  have  been  proved,  would  operate  in 
such  a  case  so  as  to  make  that  matter  a  res  judicata ;  assum- 
ing, of  course,  that  no  such  declaration  were  asked  for  in  the 
plaint  as  part  of  the  substantive  relief  claimed,  the  defend- 
ant having  a  proper  opportunity  of  meeting  the  case.*' 

The  American  Courts  were  rather  backward  in  giving 
even  such  effect  to    ex-parte  judgments.*    Their  view  has 


q  It  was,  for  instance,  long  held  there,  tliat  if  the  defendant  did  not  plead  part- 
payment,  and  an  ex-parts  judgment  was  therefore  given  for  the  full  claim,  that  judgment 
would  not  Iwur  a  suit  for  the  recovery  of  the  amount  that  had  been  repaid.** 

21  XXnLW.  B.14».  I    »*  1.  L.  R.  XVI  Oal.  SOO. 

2>  L  L.  R.  3  Oal.  883.  >*  Smith  «.  Weeks,  86  Barb.  463. 

2»  Sod  Appeal  No.  1S71  of  1887,  decided  22nd    !         Rowe  o.  Smith,  16  Haas.  806. 
Ilarcihl888. 
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been  changing,  however,  and  coming  over  to  that  of  the 
English  Courts.  It  is  thus  now  settled  even  there  that 
in  any  case  where  the  defendant  neglects  a  legal  oppor- 
tunity to  set  up  a  partial  payment,  he  cannot  afterwards 
seek  credit  for  it  by  a  new  suit.  In  fact,  at  present,  **  there 
are  cases  going  to  the  opposite  extreme,  and  holding  that 
the  judgment  is  conclusive  as  to  all  defences  which  might 
have  been  urged  against  the  plaintiffs  demand/'*^ 
Mn  Black  says  **  It  is  necessary  to  distinguish  between 
matter  which  would  go  in  avoidance  of  the  action  and  such 
as  would  bar  it.*^  The  correct  rule  appears  to  be,  however, 
that  an  ex-parte  decision  involves  an  admission  only  of  the 
material  facts  well  pleaded  in  the  declaration, ^8  and  thus 
such  a  judgment  upon  one  of  several  promissory  notes, 
founded  upon  one  and  the  same  illegal  consideration — no 
issue  upon  the  fact  of  consideration  being  tendered  in  the 
plaint — does  not  preclude  the  defendant  from  setting  up 
in  a  subsequent  suit,  upon  another  of  such  notes,  the  defence 
of  illegality  of  consideration.  The  distinction  between  an 
ordinary  decision  and  an  es-parte  decision  is  very  well  illus- 
trated by  a  recent  decision  of  the  Supreme  Court  of  Appeals 
in  Law9on  v.  Conaway^^^  in  which  it  has  been  held  that  if  a 
physician  sue  for  his  services,  and  there  is  no  appearance 
by  the  patient,  defendant  in  that  suit,  recovery  by  the 
former  does  not  estop  the  latter  from  bringing  a  cross- 
action  for  malpractice ;  but  if  he  appear  unless  the 
record  show  that  it  was  not  to  defend,  but  solely  to 
disclaim  the  waiver  to  his  own  right,  he  is  estopped  by 
the  recovery.^  Holt,  J.,  dissented  from  this  decision, 
and  it  has  been  strongly  contended  that  ^*  the  distinction 
as  based  on  the  appearance  of  the  defendant  as  distinct 
from  a  legal  notice  to  him  is  untenable.  If  he  is  bound 
to  litigate  the  question  of  malpractice  when  the  physi. 
cian  brings  an  action  for  compensation,  he  is  equally 
bound  to  do  it  whether  he  sees  fit  to  appear  or  not.  I,f  he 
has  a  right  to  reserve  it  and  make  it  the  subject  of  a  future 
action,  then  he  has  the  right  although  he  does  appear.^* 
Mr.  Justice  Field  in  Cromwell  v.  Sac,'*  in  speaking  of  the 
rule  said:  *^A  judgment  by  default  only  admits  for  the 
purpose  of  the  action  the  legality  of  the  demand  in  claim 


'«  MoCalloy  v.  Wflborn,  77  Ala.  549. 

>*  Bl.  Jod.  832. 

>•  Bl.  Jad.  903. 

^  Adanu  9,  Adams,  25  Minn.  72. 


W  16.  f».  R.  B.  464. 

SI  XXVn  Am.  Law.  Rep.  47L 

s>  94  U.S.  SOD. 
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or  suit ;  and  that  it  does  not  make  the  allegations  of  the 
declaration  or  complaint  evidence  in  an  action  upon  a 
different  claim.  The  declaration  may  contain  different 
.statements  of  the  cause  of  action  in  different  counts.  It 
could  hardly  be  pretended  that  a  judgment  by  default  in 
such  a  case  would  make  the  several  statements  evidence 
in  any  other  proceeding/'^'  Tn  Bodurtha  v.  Phelnn^^ 
in  a  suit  on  a  note  given  for  the  price  of  a  horse,  the 
defendant  pleaded  a  breach  of  warranty  and  obtained  a 
reduction  for  it  from  the  amount  of  claim.  On  appeal 
there  was  a  decison  ex-parte  against  the  defendant  for  the 
full  amount  of  the  claim,  but  it  was  held  not  to  bar  a  subse- 
quent suit  for  the  breach  of  warranty.  A  similar  view  was 
taken  in  Bascom  v.  Mannins^^^  in  which  case  also  the 
defendant  pleaded  the  breach  of  warranty,  but  judgment 
was  given  against  him  for  default.  It  was  argued  in  sup- 
port of  the  subsequent  suit  for  breach  of  warranty  being; 
barred  that  the  plea  in  the  former  suit  was  not  withdrawn 
and  raised  the  same  questions.  The  Court  observed  how. 
ever,  that  "the  fact  tnat  there  was  a  judgment  upon  a  de- 
fault makes  it  as  certain  that  this  counter-claim  was  not 
passed  upon  and  settled  by  an  actual  adjudication,  as 
though  the  plea  had  been  formally  withdrawn." 
In  Davis  v.  Tallcot^^^  a  suit  for  breach  of  contract  to  furnish 
machinery  of  a  specified  kind,  was  held  barred  by  a  judg- 
ment in  defendants'  favour  in  a  previous  suit  by  them  for 
the  price  of  the  machinery  in  which  the  plaintiff  pleaded 
that  breach,  but  before  the  trial  withdrew  it  and  confessed 
judgment.  Gardner,  C.  J.,  in  giving  the  judgment  of  the 
Court  admitted  that  by  withdrawing  their  claim  to  damages, 
the  plaintiffs  (then  defendants)  did  not  waive  their  right 
to  rest  upon  their  defence;  but  observed  that  **  as  the 
cause  of  action  and  the  indebtedness  of  the  defendants 
were  by  the  complaint  made  dependent  on  a  full  per- 
formance of  the  contract  by  the  parties  who  instituted  the 
suit,  the  concession  of  the  defendants  was  equivalent  to  an 
admission  on  the  record  to  that  effect.**  An  ex-parte  judg- 
ment against  an  executor  or  administrator  is  ten  judicata 
as  to  the  sufficiency  of  assets  in  his  hand  for  payment  of 
the  debt/' 


»  BoflMO.  r.  Batlin,  L.  R.  S  Bz.  605.  I      s^  52  N.  H.  132. 

HaehM.  «.  ▲lezaador,  6  Oner.  403.  *•  12  N.  Y.  184. 

•«  13  dray.  413.  I     *^  Blanken  Baker  «.  Bank,  85  Ind.  4o0. 
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As  an  instance  of  a  decision  on  confession,  reference  may 
be  made  to  the  case  of  Hunt  v.  Brown,^^*  in  which  the  maker 
of  a  note  sued  upon  an  agreement  in  relation  to  a  compromise 
of  the  payee's  claim,  after  the  payee  had,  regardless  of  the 
agreement,  recovered  in  a  prior  suit  in  which  the  maker 
having  first  pleaded  a  general  denial  and  payment,  fiiially 
offered  judgment  against  himself  in  full;  and  Holmes,  J., 
after  observing  that  the  agreement  in  regard  to  the  com- 
promise had  left  the  note  in  full  force,  and  that  the  agree- 
ment was  independent  in  character,  said :  **  A  breach  of  it 
was  a  substantive  cause  of  action,  upon  which  the  present 
plaintiff  might  bring  his  own  suit  in  his  own  way,  and  he 
was  no  more  bound  to  plead  it  than  he  would  have  been 
bound  to  plead  a  set-off,  fraud,  or  a  breach  of  warranty." 

43.     In  Minor  v.  Walter ^^^  the  plaintiff  sued  for  goods 

sold,  and  the  defendant  replied  that  he 

Amount  .of  credit  given     ^^^    •  ^^„  ^^^ ^ j^  f^^  ^^em  in  a  prior  suit 

by  plaintiff  to  defend-      ,  i.-..  t       u*  •      ^  ^l       i   •    ^*a*  • 

ant  in  accounts  is  not     brought  by  him  against  the  plaintiff,  m 
directly  in  issue  in  un-     which  he  had  got  an  ex-parte  decree. 
defended  suits  for  the    The  decree  was  held  not  to  be  resjudi- 
^^"^^^^  cate  on  the  ground  that  no  person  is 

bound  to  claim  a  set-off.  Mr.  Justice  Wilde  observed  that 
''the  defendant  in  the  former  suit  was  not  bound  to  avail 
himself  of  the  plaintiffs  admission  or  confession  of  payment. 
He  was  not  bound  to  prove  the  value  of  the  goods  at  his 
own  expense,  when  by  bringing  suit  for  them  the  expense 
would  be  thrown  upon  the  opposite  party.  Such  a  rule  as 
the  present  defendant  contended  for  would  often  be  pro- 
ductive of  injustice.  Suppose  a  case  of  mutual  demands 
between  A  and  B.  A*s  demand  against  B,  being  $  20, 
and  B's  demand  against  A,  $  30.  If  A  suesB,  and  credits 
B's  demand  of  $  30  at  only  15,  how  upon  the  principles 
advanced  by  the  defendant's  counsel  can  B  recover  his 
balance  of  A  ?  He  can  recover  no  balance  in  A^s  suit ;  and  if 
judgment  in  that  case  is  conclusive  he  can  have  no  remedy." 
So  also  where  a  plaintiff  gives  a  credit  in  his  plaint,  and  the 
defendant  confesses  judgment,  a  subsequent  suit  for  a 
cause  identical  in  name  with  the  credit  allowed  will  not  be 
barred,  although  the  burden  of  showing  that  the  credit  in 
the  first  suit  did  not  cover  all  his  claim  will  be  on  the 
defendant.^  But  an  es-parte  judgment  upon  an  account 
in  which  the  defendant  is  credited  with  the  full  amount  of 

»'a  U6  Magg.  253.  \     »  17  Masft.  237]  j     *»  Kaoffv.  Meraor,  4  Brewtt.  M~ 
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certain  items  will  bar  a  suit  by  him  for  the  sameitems/^  Mr, 
Freeman  lays  down  in  general  words  that  **  no  demand  in- 
cluded in  tne  plaintifPs  complaint,  or  in  the  defendant's  set- 
off or  counter-claim,  can  be  allowed  if  at  any  time  before  its 
allowance,  but  during  the  pendency  of  the  action,  it  has 
been  taken  into  account  in  forming  a  judgment  in  another 
action  between  the  same  parties,"  whether  the  action  in 
which  the  judgment  was  entered  commenced  before  or 
after  the  pending  suit.*^ 

44.     As  to  the  grounds  of  attack,  there  has  been  a  still 
Only  the  grounds  of  the     greater   conflict   of   opinion,  to    a  great 
title  forming  the  basis     extent   On    account  of  the  forgetting  or 
of  the  claim  are  mat-     ignorance  of  tlie  difference  made  in  this 
tersm  issue.  respect  by    Roman  jurists   between    the 

real  and  the  personal  actions.  They  were  held  to  differ  in  this, 
**  quod  cum  eadem  res  ab  eodem  milii  debeatur^  singulas 
actiones  singulcB  causw  sequuntur^  nee  alter  earum  alterius 
petitione  viiiatur ;  at  cum  in  rem  agOy  non  expressa  causa  ex 
qua  rem  meam  essedico^  omnes  causw  una  petitione  apprehen- 
duniur  ;  neque  enim  amplius  quam  semel  res  mea  esse  potest, 
amplius  autem  deberi  potest.  This  difference  was  itself  due  to 
the  early  forms  of  Roman  procedure,  on  account  of  which  it  was 
an  ordinary  maxim  of  their  jurisprudence,*'  Dominium  est  causa 
proxima  vindicationis  ;  causa  remota  est  traditio  titulata  vel 
ipsetitulus.  As  a  result  of  it,  as  pointed  out  by  Lacombe,  **  le 
rejet  d*une  action  en  revendication^  elle  ne  pouvait  plus  Hre 
reproduite,  alors  meme  que  le  demandeur  all^gudt  d^autres  iitres 
d^acquistion  que  ceux  sur  lesquels  il  avait  Jorme  sa  demande^ 
si  toutefois  ils  etaient  anterieurs  a  la  premiere  instance  :  nam 
qualecunque  et  undecunque  dominium  acquisitum  habuerit^ 
vindicatione  prima  in  judicium  deduxit.'^'^  1'his  distinction 
appears  to  have  been  discarded  in  even  those  modern  s\  stems 
of  jurisprudence  that  are  derived  directly  from  the  Roman  Law. 
Thus  Lacombe  says  :  "  L^ancienne  procedure  romaine  distin- 
guait  entre  les  actions  personelles  et  les  actions  rdelles^  elle 
appliquait  le  second  principe  aux  actions  personnelles  et  le 
premier  aux  actions  reelles.  Cette  difference  a  tendu  de  plus 
en  plus  a  dispar  aUre^  et  pour  la  legislation  franqaise^  c'est 
le  second  principe  seul  qui  doit   servir   de   rhgle^    c'est-^-dire 


^  BriggB  V.  Richmond,  )K)  Am.  Deo.  626. 

Hudelmeyer  v.  Hugbes,  13  Mo.  87. 

Abbott  «.  Stevens,  117  Mass.  340. 
«i  Bank  of  North  America  o.  Wheeler,  73  Am. 
Dec.«83. 


Andrews  •.  Varrell,  4C  N.  H.  17. 

Mo  GiWray  v.  Avery,  30  Vt.  538. 
*»  Schuler  v.  Israel,  120  TJ.  S.  506. 

Bstes  V.  Chicago,  72  Iowa  2S5. 
«  Pr.  Jnd.  305. 


Davia  «.  Bedaole,  60  Ala.  96?.  I       ««  Lac.  Ghoae  Jngee,  110. 
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que  la  dijerhice  de  cause  entraiine  toujours  Vinapplicabilite 
de  I'exception^^ 

In  speaking  of  the  law  of  the  American  Courts, 
Mr,  Herman  broadly  says — *•  It  is  a  settled  principle  that 
a  party  seeking  to  enforce  a  claim  must  present  to  the  Court 
all  the  grounds  upon  which  he  expects  a  judgment  in  his 
favon  He  is  not  at  liberty  to  present  only  a  portion  of  the 
grounds  upon  which  .special  relief  is  sought,  and  leave  the 
rest  to  be  presented  in  a  second  suit,  if  the  first  should 
fail.*^"  In  England  in  Hunter  v.  Stewart,"^^  the  dismissal 
of  a  claim  to  be  admitted  as  a  shareholder  in  a  company 
upon  certain  grounds  was  held  not  to  bar  a  subsequent  claim 
for  the  same  relief  on  other  grounds  and  equities  that  might 
have  been  relied  upon  in  the  former  suit;  and  Lord  West- 
bury,  C,  observed  **  that  the  case  made  by  the  second  bill 
must  be  taken  to  have  been  known  to  the  plaintiff  at  the 
time  of  the  institution  of  the  first,  and  might  have  been 
then  brought  forward;  and  it  may  be  said,  therefore,  that 
it  ought  not  now  to  be  entertained ;  but  I  find  no  authority 
for  this  position  in  civil  suits,  and  no  case  was  cited  at  the 
bar,  nor  have  I  been  able  to  find  any  in  which 
a  decree  of  dismissal  of  a  former  bill  has  been  treated 
as  a  bar  to  a  new  suit  asking  the  same  relief,  but 
stating  a  different  case  giving  rise  to  a  different  equity/' 
This  decision  was  explained  in  Ghinniya  Mudaliv.  Venkata 
Chella  PiUaif^^  in  which  the  other  principal  authorities  were 
also  commented  upon,  and  it  was  held  by  the  Madras  High 
Court  that  the  dismissal  of  a  suit  by  a  co-parcener  for  the 
entire  joint  estate  sold  by  the  other  co-parcener,  brought  on 
the  ground  that  the  sale  was  void  as  made  under  undue 
influence  and  without  plaintiff's  consent,  would  not  bar  a 
suit  by  the  same  plaintiff  for  his  share  of  the  estate  on  the 
same  grounds.  Sir  Colley  Scotland,  C.J.,  said  :  "I  take  it  to 
be  also  clear,  as  a  general  rule,  both  on  principle  and  autho- 
rity, that  when  a  question  of  right  or  title  has  been  adjudi 
cated  on  in  a  suit,  the  bar  of  the  judgment  cannot  be 
avoided  by  suing  on  a  new  form  of  claim,  or  on  a  ground 
of  relief  which  might  have  been,  but  was  not,  raised  or 
determined  in  the  former  suit,  if  such  claim  or  ground 
arises  out  of  and  depends  upon  the  same  right  or  title  as 
that    which  was    directly  in    question    in  the   former   suit. 

«s  Lao  .Chose  Jugee.  105.  I       ^^  81  L.  J.  Oh.  346. 

««  SUrk  V,  Stare,  94  U.  S.  485.  |       «»  III.  M.  H.  0.  E.  880. 
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The  cases  of  Hitchin  v.  Campbelt^*^  Hadley  \\  Qreen^^^ 
and  Henderson  v.  Henderson^^^  are  distinct  authorities 
on     this    point ;    and    it    is    not    weakened    by    anything 

expressed  in  the  judgment  in  Hunter  w.  Stewart 

The  observation  of  the  Lord  Chancellor  as  to  the  absence 
of  authority  for  the  position  that  the  new  case  made  by  the 
bill  ought  not  to  be  entertained  as  it  was  known  to  the 
plaintiff  at  the  institution  of  the  former  suit  and  might 
then  have  been  brought  forward,  is  made  strictly  with 
reference  to  the  case  before  him  of  '  a  decree  of  dismissal 
of  a  former  bill  and  a  new  suit  asking  the  same  relief,  but 
stating  a  different  case  giving  rise  to  a  diflferent  equity/ 
So  entirely  different  thdt  (as  the  judgment  points  out)  the 
evidence  given  in  the  second  suit  would  not  have  been 
receivable  in  the  first,  and  the  dismissal  did  not  include 
or  imply  the  negative  of  a  single  disputed  proposition 
which  was  necessary  for  the  support  of  the  second.  This 
case,  I  think,  affords  no  authority  for  the  position  that  a 
decree  in  a  former  suit  is  not  conclusive  against  a  modified 
claim  in  a  second  suit  raising  the  same  question  on  a 
ground  which  might  have  been  relied  upon  in  the  former 
suit.  A  decree  in  a  suit  by  a  person  claiming  as  heir  or 
co-parcener  could  be  no  bar  to  a  second  suit  brought  to  try 
his  right  as  donee  or  devisee  of  the  same  property,  for  the 
question  of  right  would  be  different;  unless  the  latter  right 
appeared  to  have  been  in  question  in  the  first  suit  as  in 
the  case  of  Udaiya  Tevnr  v.  Katama  NatchiarJ^  But 
a  decree  in  a  suit  for  partition  of  family  property  would, 
in  the  absence  of  special  circumstances,  be,  1  think,  a  bar 
to  a  second  suit  for  relief  on  the  grounds  not  before  raised 
that  the  co-sharer  or  one  of  the  co-sharers  was  illegitimate, 
or  had  been  removed  out  of  the  family  by  adoption,  or  that 
part  of  the  property  was  the  self-acquisition  of  the  plaintiff 
because  it  would  be  a  second  time  litigating  the  question, 
of  coparcenary  right  which  was  the  immediate  object-matter 
of  the  first  suit."  Hollovvay,  J.,  likewise  said  that  in  Udaiya 
Tevar  v.  Katama  Natchiar^  **  I  observed  that  there  was 
no  real  conflict  between  Henderson  v.  Henderson  and 
Hunter  v.  Stewart.  Reading  in  its  proper  meaning,  the 
passage  at  p.  115  (3  Hare),  that  meaning  is  simply  that  the 


*»  H.  Bl.  82C.  I     *?  II.  M.  H  C.  R.  131  (affirmea  on  oppeal  to  tho 

**  2  Tym.  a».  Privy  Council). 

»i  3  Hare.  115.  I 
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whole  case  of  the  parties  as  to  the  matter  of  litigation  must 
be  brought  forward.  Taking  the  word  matter  of  litigation 
to  mean  question  of  right  which  is  the  only  proper  sense  in 
questions  of  re^ /udtca^a,  there  is  no  doubt  of  the  perfect 
correctness  of  this  opinion,  and  the  Vice-Chancellor  express- 
ly says  that  the  items  of  account  brought  foiward  by  the 
bill  were  matters  of  which  an  account  might  have  been 
taken  in  the  suit.  The  matter  of  the  litigation  was  *  what 
sum  is  due  on  the  transactions  between  the  parties,'  and 
the  judgment  of  the  Court  on  that  question  was  of  course 
res  judicata  both  as  to  items  brought  forward  and  as  to 
items  not  brought  forward.  It  was  simply  Eastmure  v. 
Lawes^^  in  equity,  and  the  meaning  of  the  rule  is  not  that 
a  decree  will  bar  a  man  as  to  matters  never  raised,  if  they 
are  matters  relating  to  the  external  object  of  the  litigation, 
but  as  to  all  matters  which  were  relevant  and  examinable 
upon  ihe  question  of  right  at  issue  between  the  parties. 
In  Hunter  v.  Stewarty  Lord  Westbury  very  distinctly  con- 
fines to  the  question  of  right  raised  the  operation  of  res 
judicata.  It  was  a  very  strong  case,  the  relief  was  in  sub- 
stance the  same,  all  the  matters  of  fact  alleged  in  the 
second  bill  were  known  to  the  plaintiff  at  the  period  of  the 
first,  but  the  exception  did  not  apply  because  there  was 
not  *  the  same  ground  of  claim  or  one  and  tlie  same  cause 
for  relief/  This  is  simply  Von  Savigny's  ^sarne  question 
0/ right.*  It  is  also  a  distinct  repelling  by  the  highest 
English  authority  of  any  such  rule  as  has  been  supposed 
that,  if  any  object-matter  is  brought  into  question,  all  pos- 
sible claims  thereto  are  necessarily  offered  for  decision, 
and  that  a  man  is  equally  barred  from  any  future  suit  whe- 
ther he  has  submitted  a  particular  ground  of  claim  or  not.'* 

The  decision  in  Hunter  v.  Stewart  has  been  followed  in 
several  cases  in  this  country.  Among  these,  reference 
may  here  be  made  to  the  case  of  Bhisfo  Shankar  v.  Ram 
Chandra  Rav,^^  in  which  Melvill,  J.,  in  delivering  the 
judgment  of  the  Bombay  High  Court  said:  **In  the  former 
suit  the  Courts  might  have  laid  down  an  issue  as  to  title, 
and  have  determined  that  the  plaintiff  had  no  title,  or 
that  the  defendant  had  a  title  to  the  land  ;  but  there  was 
no  such  issue  and  no  such  decision,  and  the  present  suit 
cannot  be  held  to   be  barred,   unless  it  be  held  that  a  man 

*»  8  Bing.  N.  C.  450.  |  **  VUIB.  H.C.K  A,  C.89. 
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who  brings  a    suit  on  one    ground  of  action  and   fails,    is 
necessarily    debarred  from    bringing   another  suit  for   the 
same  thing  on  another  ground  of  action,"     The  same  was 
often  held  under  the  Code  of  1859  also.     Thus  in  Aughore 
Nath   V.  Roop  Chand^^^    the  dismissal  of  a  suit  on  a  bond 
for  failure  to  prove    its   execution  was    held  not  to   bar  a 
subsequent  suit  to   recover  the    identical   sum  as  a  balance 
due   on    a   kliafa   account.     Nor  was  that   view  restricted 
to  personal  suits,  or  to  suits  for  fungible  objects.     Thus  in 
Gooroo  Dutt  v.  Sooroo^^^  the  dismissal  of  a  claim  brought 
by  the  plaintiff  as  a   certain   person's  heir  was   held  not 
to  bar  a   subsequent   suit  for    the   same  property  by  the 
same     plaintiff    as   the    heir   of   a    son    of   that   person. 
In     Bhisto    Shanknr     v.     Hamchandra    also,    a    suit      to 
recover  certain  land  from  defendant  on   the  ground  of  his 
holding  it  as  a  trustee,  was  held  to  be  not  barred  by  a  pre- 
vious suit   for  the    same  land    brought    against    him    as  a 
wrongful  trespasser.     And  in  Shridar  Viunyak  v,  Narayan^^^ 
it  was  held    that    a   failure  in    a  suit   of  simple  ejectment 
would  not  bar  a  subsequent   suit    for   redemption,    even 
when    the   defendant   had    pleaded    the   existence    of  the 
mortgage  in  the   former   suit ;  though  the  mortgage-deed 
which  had  not  been  stamped  at  the  time  of  the  execution, 
was  not  stamped  and  produced  in  evidence  until   the  day 
on  which  the  judgment  was  delivered.     Mr.  Justice  West,  in 
delivering  the  judgment  of  the  Court  in  this  case,  observed 
that  *Uhe  matter  must  be  regarded  as  essentially  different 
when  it  did  not  originate  in  the  same  transaction,  and  when 
it  constitutes  a  wholly  different  right  in  the  plaintitF  giving 
lise  to  a  diffeient    duty   on    the    part   of  the   defendant.*' 
The  same  view  was  taken  by    the    Bombay    High  Court  in 
Haji   Easam  Ibrahim  v.  Manchnram,^^  in  which  also  West,. 
J.,  said:     ** There  is  not  an  allegation  of  a  wholly  different 
right  or  of  a  wholly  different  group  of  facts  infringing  it  in,  . 
this  suit  from  what  there  was  in  the  former  one.     The  facts/ 
are  connected  in  an  essential   jural  unity,  so  that,   had  the 
plaintiffs  whole  case  been  brought  forward  before,  it  would 
not  have  involved  separate  investigations.    This  being  so,  we' 
think    that   the    plaintiff  cannot    now  sue   on   the   ground 
merely  subsidiary  to  his  main  ground  on  which  he  seeks  to 
re-open  the  litigation.     Having  striven  to  establish  his  title 

*»  XIII.  W.R.  D7.  I  "  XI  B.  H.  r  R  224.        ' 
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to  land  by  one  means  and  failed,  he  cannot   now  establish 
that  title   by  other    means  which  were    equally  at  his  com- 
mand when   the   former    suit  was   tried,  and  so   connected 
with  the  grounds  on  which  he  in  that  case  relied  that  they 
ought  to  have  been  submitted  for  consideration    together.*' 
In  Ktmhi  Kuttusu  v.  Kunhayan  Kuttiy^'^  likewise  a  suit  for 
certain  land  on  the  ground  of  a  sale  by  one's  father  was  held 
not  to  bar  a  subsequent   suit   for   that   same   land    on    the 
ground  of  heirship  to  one's  father,  Sir  Walter  Morgan,  C.  J., 
and  Innes,  J.,  observing  that  that  was  an  entirely  different 
ground  of  title  to   that  put    forward  before.     The    Madras 
High    Court   has   consistently    held  in  a    number  of  cases 
that  a  plaintiff  was  not  bound  to  bring  forward  all  his  titles 
at  once.     Sir   Charles  Turner,  C.    J.,    and    Forbes,   J.,    in 
Sadaya  Pilloi  v.  Chinniy^^  said  that  the  plaintiff   "  claimed 
the  same  property  it  is  true,    but  he  based  his   claim  on  in- 
heritance—succession by  survivorship  to  the  interest  of  his 
united  uncle  ;  that  claim  was  inquired  into  and  determined. 
He   now  sues  on  the  title  created    by  the    agreement  made 
between    him  and    the   defendants  through    their  guardian 
subsequently  to   the  death    of  P.  (his  uncle  ).     This   claim 
has  not  been    heard  and    determined/'     Innes  and    Muttu- 
samy  Ayyar,  JJ.,  in  Thyila  Kandi  Ummatha  v.  Cheria  Kun- 
hamedi^^  expressly  dissented  from  the  decisions  of  Calcutta 
lligh  Court  reported  in    I.   L.   R.    II.  Cal.    152^«,   and  in 
I.  L.  R-  HI-  Cal.  23^\    and  in  A/kal  Bnpulli  v.  Kunhali,^^ 
observed  as  to  the  former  that  the  entire  ratio  decidendi    in 
the  Privy  Council  case  relied  on    by   the   majority   of  the 
Full  Bench  was,  that  a  party  must  include  in  a  suit  every 
ground  of  claim  arising  out  of  the  same  cause  of  action, 
which  was   altogether   different   from    the   foundation    on 
which  the  majority  of  the  Full  Bench  based  their  judgment. 

45.     The  contrary  also  appears  to  have  been   held  in 

some  cases,  but  chiefly  on  the  ground 

Conflict  of  opinion  under     that  Sec.  2  of  the  Code  of  1859  barred  a 

i^^  ^^7^J^n^^*^"r     subsequent  suit    on   the  same  cause  of 
Code  of  looU   ns  to  ^.     ^  i    *i        j      •  •  i  .1     ^ 

Other  titles  being  mat-     ^ction,   and  the  decisions  under    that^ 

ters  in  issue.  Code   had    reference  to  the  identity  of 

the  cause  of  action,  the  question  of  the 

title,  which  at  least,  in  real  suits  was  not  identical  with  it, 


*»  III.  I.  ,1.  13,  I  «2  Denoliundlioo  ;\  KrMomnnoo. 

«<»  I.  I..  R.  II.Ma.l.  353.  68  blieek.i  l^ill  i.  Bbui,'goo  lull. 
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having  come  into  consideration,  if  at  all,  only  inciden- 
tally. Thus  the  dismissal  of  a  suit  for  certain  land  on  the 
basis  of  a  gift  was  held  in  Brojo  Lall  v.  Khettur  Nath^^  to 
bar  a  suit  for  the  same  land  on  the  ground  of  heirship,  as 
•'a  litigant  cannot  be  allowed  to  keep  back  one  of  his 
titles,  and  then,  years  alter,  to  bring  a  fresh  suit  on  the 
ground  that  he  had  still  a  right  in  reserve.  He  is  bound 
to  disclose  all  the  titles  at  once.'*  Glover,  J.,  further 
observed  in  this  case,  that  **the  Subordinate  Judge  appears 
to  have  confounded  the  plaintiffs  title,  and  his  cause  of 
action  together,  and  to  have  considered  that  because 
the  plaintiffs  title  by  inheritance  was  not  decided  by  the 
judgment  of  18t)4,  it  is  open  to  trial  now;  but  a  plaintiff's 
cause  of  action  is  a  very  diff'erent  thing  from  his  title  ; 
the  one  is  something  done  contrary  to  a  person's  interest 
which  obliges  him  to  seek  the  aid  of  a  Court,  the  other  is 
the  proof  that  that  something  affords  him  a  valid  ground 
for  relief."  In  Dudsar  Bibee  v.  Shakir,^^  the  dismissal 
of  a  suit  brought  on  the  ground  of  a  gift  from  plaintiffs 
mother  was  held  to  bar  a  subsequent  suit  on  the  ground  of 
inheritance;  and  Mitter,  J.,  said:  ••It  is  perfectly  clear  that 
the  title  on  which  the  plaintiff  has  brouijht  the  present  suit 
was  in  existence  at  the  time  when  the  former  suit  was 
brought,  and  she  was  bound  to  bring  the  latter  suit  on  all 
the  titles  that  were  then  in  existence.  She  did  not  choose 
to  do  so,  and  it  follows,  therefore,  that  the  decision  in  the 
former  case,  so  far  as  it  relates  to  the  ownership  of  the  Jole 
must  operate  against  her  as  an  estoppel  in  this  case.  This 
principle  has  been  applied  by  the  Privy  Council  against  a 
defendant,  and  1  see  no  reason  either  in  justice  or  equity 
why  it  should  not  be  applied  against  a  plaintiff*.  No 
special  reason  has  been  assigned  by  the  present  plaintiff 
to  explain  why  she  did  not  in  the  former  case  sue  upon 
the  title  of  inheritance  now  brought  forward  by  her;  and, 
in  the  absence  of  such  an  explanation,  it  would  be  obviously 
unjust  and  improper  to  harass  the  defendant  by  a  second 
suit  for  the  same  property,  merely  because  the  plaintiff 
has  now  come  forward  upon  a  different  title— a  title  which 
she  could  have  and  ought  to  have  brought  forward  in  the 
former  suit  without  any  difficulty  whatever."  In  Premanund 
Ham  v.  Ram  Churn^\  Kemp,  J.,  in  delivering  the  judgment 
of  the   High  Court,  said: — •^  The  plaintiff  was  bound  in  his 

««  XII.  W.E.55.  i  ««  XV.  W.  R.  108.  |  6i  XX.  W.  R.  483. 
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former  suit  to  include  in  it  all  the  grounds  which  then 
existed  on  which  that  suit  could  be  based,  and  the  second 
suit  on  grounds  which  existed  at  the  time  the  first  suit  was 
brought  cannot  be  allowed/'  So  also  in  Radhia  \^  Beni^^^  a 
suit  by  plaintiffs  as  the  heirs  of  J.  for  certain  property 
from  the  daugrhter  of  R.,  alleging  that  it  was  the  joini 
property  of  R.  and  J.,  to  which  on  R/s  death  J.  had  suc- 
ceeded, was  held  barred  by  a  decision  in  her  favour  in  a 
former  suit  brought  against  her  by  the  same  plaintiffs,  after 
the  death  of  J.,  for  the  same  property  on  the  allegation  that 
it  was  the  separate  property  of  R.,  and  the  plaintiffs  were 
entitled  to  it  on  the  death  of  R/s  widow;  the  Court  observ- 
ing that, — **  the  judgment  in  that  case  appears  to  be  final  in 
respect  of"  defendant's  title  as  against  the  plaintiffs,  whether 
they  claim  in  that  suit  as  heirs  of  R.  or  of  J.,  for  at  that 
time  any  title  they  had  as  heirs  of  J.  had  already  accrued, 
and  the  entire  character  of  D/s  (the  widow's)  and  defendant's 
title  and  possession  as  against  them  was  opened  out  by  the 
pleadings,  and  properly  fell  to  be  decided  in  that  case,  and 
cannot  be  raised  again."  In  Pari  Mai  v.  Vasanda  Ratn^^'^ 
a  suit  for  the  proprietary  possession  of  a  house  having  bee»» 
dismissed,  as  barred  by  Limitation  Law,  on  the  ground  of 
defendant's  adverse  possession,  the  plaintiff  sued  to  redeem 
the  house,  alleging  that  his  ancestor  had  mortgaged  it  to  the 
defendant,  and  that  suit  was  held  to  be  not  maintainable. 
**  The  plaintiff"  said  the  Punjab  Chief  Court,  **  elected  to 
bring  his  suit  against  the  defendant  for  proprietary  posses- 
sion  of  the  house  in  suit.  He  never  mentioned  a  word 
about  a  mortg  ige.  He  sued  to  establish  his  right  as  pro- 
prietor and  to  obtain  possession  in  virtue  of  that  right  alone. 
He  might  and  ought  to  have  preferred  his  action  to  redeem 
the  house,  he  being  the  proprietor;  or  he  might  have  sued 
to  have  his  proprietary  title  declared  and  to  redeem.  The 
question  of  the  mortgage  was  a  question  that  existed,  if  at 
all,  at  the  time  the  first  suit  was  brought  and  determined,  and 
it  should  then  have  been  raised.  He  had  an  opportunity  of 
bringing  the  question  before  the  Court,  and  having  omitted 
to  do  so  he  cannot  now  rest  a  new  suit  upon  that  ground." 

The  leading  decision  on  the  point  under  the  Code  of  1859 
was  that  of  Woomatara  Debia  v.  Unnopoorna  Dasi^^^  which 
was  a  suit  for  certain  land,  on  the  ground  that  the  plaintiffs 
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had  been  dispossessed  of  it  on  account  of  some  proceedings 
in  regard  to  disputes  as  to  the  boundaries  of  certain  parcels 
of  lands.  The  plaintiffs  alleged  ihat  the  land  belonged  to 
their  ancient  taluk,  but  the  suit  was  held  to  be  barred  by 
a  decision  against  them  in  a  former  suit  in  which  they  had 
claimed  it  on  the  ground  of  the  same  dispossession,  but 
with  the  allegation  that  it  was  taufir  land.  In  the  High 
Court,"*  Phear,  J.  (with  the  concurrence  of  Hobhouse,  J.) 
said:  "  It  is  true  that  the  title  to  possession  on  which  the 
plaintiff  now  relies  is  different  from  that  which  she  set  up 
in  the  suit  of  1854.  But  I  think  the  difference  in  the  title 
put  forward  does  not  change  the  cause  of  action  within  the 
meaning  of  Sec.  2  of  Act  VIII  of  1859.  The  plaintifTs 
cause  of  action  is  simply  this,  that  she  is,  as  she  alleges, 
wrongfully  deprived  by  the  defendants  of  the  enjoyment 
ly  possession  of  certain  land  which  she  is  entitled  to  have. 
It  is  ibr  her  at  the  trial  to  make  out  such  a  title  to  posses- 
sion as  will  prevail  against  the  defendants.  If  she  omits  to 
put  forward  her  strongest  title  or  her  real  title,  so  much 
the  worse  for  her.  The  adjudication  in  the  suit  determines 
as  between  her  and  the  defendants  not  only  the  matter  of 
the  particular  title  which  she  sets  up,  but  the  actual  right 
to  possession  at  the  date  of  the  plaint,  by  whatever  title  it 
might  be  capable  of  being  then  supported.''  On  appeal 
their  Lordships  of  the  Privy  Council  concurred  in  that 
view  with  the  observation  that  the  principle  on  which  their 
decision  proceeded  was  almost  identical  with  that  laid 
down  in  Katama  Natchiar^'^^  and  said  that  the  cause  of 
action  in  both  the  suits  was  the  dispossession  of  the  appeU 
lant  by  the  fixing  of  the  boundary  complained  of,  that  the 
plaintiff's  claim  as  taufir  land  was  in  effect  an  admission 
that  it  did  not  belong  to  her  taluk,  that  "the  Court  of 
Appeal  proceeding  on  the  admission  of  the  plaintiff  that  the 
whole  of  the  originally  settled  taluk  was  in  her  possession, 
ftod  that  all  she  had  been  dispossessed  of  was  claimed  by  her 
only  SLS taufir  lands,  dealt  with  that  claim;  but  it  is  perfectly 
clear  that,  if  the  plaintiff  had  chosen  to  put  forward  the 
other  title,  the  Court  would  have  dealt  with  the  whole  ques- 
tion and  considered  it.'*  •*  Nor  does  it  appear  to  their  Lord- 
ships" it  was  further  observed,"  necessary  to  decide,  whether 
in  some  of  the  cases  put  by  Mr.  Doyne,  where   the  plaintiff 

VI  r<it  TJmatara  Dehi  v.  Rrishnakamini  Daii,    I  * >  IX  M.  I.  A.  643, 
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was  suing  entirely  under  a  new  and  different  title,  such 
a  distinction,  as  he  contended  for,  might  not  be  taken, 
because  it  seems  to  their  Lordships  that  the  matter  in  dis- 
pute throughout  was  the  title  of  the  talukdar  of  this  taluk 
to  the  land  in  question,  and  the  possession  which  she  had 
thereby  acquired,  and  it  is  perfectly  clear  upon  the  pro- 
ceedings in  the  earlier  suit  that  her  right  in  any  way  to 
this  land  was  capable  of  being  therein  determined.  The 
Court  in  that  suit,  seems  almost  to  have  considered 
that  the  title  now  sued  upon  had  been  put  for- 
ward and  could  not  prevail  and  that  if  the  talukdar 
had  any  title  at  all  it  was  by  way  of  taujir.**  This 
decision  was  followed  in  Kashee  Kishore  v.  Kristo  Chunder,^^ 
in  which  a  suit  for  certain  land  on  the  ground  of 
its  being  plaintiflPs,  as  an  accretion  to  the  village  L.,  was 
held  barred  by  a  decision  against  the  plaintiff  in  a  former 
suit  in  which  hehad  claimed  it  as  an  accretion  of  village  R, 
Sir  Richard  Couch  in  delivering  the  judgment  of  the  Court, 
after  observing  that  the  plaintiff's  title  in  both  the  suits  was 
by  accretion,  and  that  the  circumstance  of  its  being  an 
accretion  to  one  village  rather  to  another  would  be  only  the 
modeof  acquiring  the  title,  said,  •*  whether  it  is  by  accretion 
to  the  one  or  the  other,  there  is  no  difference  in  the 
title.  .  •  .  This  (the  Privy  Council)  judgment  is  con- 
clusive that  the  plaintiffs  in  this  case  having  the  means  in 
the  former  suit  of  proving  the  title  by  accretion  to  R.,  or 
by  accretion  to  L,,  or  by  accretion  to  both,  they  are  barred 
by  the  judgment  in  that  suit,  and  cannot  bring  another 
setting  up  a  title  by  accretion  to  L.  If  they  did  not  (set 
up  that  title  in  the  former  suit),  they  ought  to  have  done 
it,  and  having  omitted  to  do  it,  they  cannot  do  it  now/' 
All  these  cases  were  the  real  suits  of  the  Roman  Law,  and 
the  decision  in  them  was  based  on  grounds  that  were  appli- 
cable to  these  suits.  In  this  country,  it  has  been  attempted, 
however,  in  some  cases,  especially  by  the  Calcutta  High 
Court,  to  extend  that  principle  to  other  suits  also.  Thus, 
professedly,  on  the  authority  of  the  same  Privy  Council 
decision,  the  majority  of  the  Full  Bench  of  Calcutta  High 
Court  held  in  Denobundhoo  v.  Kristomonee^^'^  that  a  suit  by 
a  widow  to  establish  her  right  to  certain  land  as  heiress 
of  her  daughter  was  barred  by  a  decision  against  the  widow 
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in  a  former  suit  brought  by  her  to  recover  it  as  her  husband's 
heiress  on  the  ground  of  the  invalidity  of  a  gift  of  it  made 
by  the  husband  to  the  daughter.  The  decision  was  expressly 
based  on  the  ground  that  the  difference  in  the  title  put 
forward  did  not  change  the  cause  of  action  within  the 
meaning  of  Sec.  2  of  the  Civil  Procedure  Code  of  1859.  Sir 
Richard  Garth,  0.  J.,  dissented  from  the  view  of  the 
majority,  and  observed  that  the  Privy  Council  decision  was 
in  a  case,  which  might  have  been  made  the  subject  of  an 
action  of  trespass  in  England,  and  in  which  the  cause  of 
action  was  dispossession,  while  the  suit  before  the  High 
Court  came  under  a  diflPerent  class  of  suits,  in  which  the 
plaintiff  could  not  rely  upon  her  possessory  right,  but  was 
bound  to  show  by  what  other  right  or  title  she  claimed  the 
land  in  dispute.  **  This  is,  in  fact,'*  said  the  learned  Chief 
Justice,  **  one  of  those  very  cases,  in  which  the  question  to 
be  tried  was  not  dispossession  but  of  substantive  title,  and 
which  their  Lordships  in  the  Privy  Council  especially  except 
from  the  operation  of  their  judgment."  There  can  be  no 
doubt,  however,  that  there  is  nothing  in  the  report  of  the 
Privy  Council  decision  to  show  that,  and  '^  the  report  of  the 
argument  in  the  case  does  not,'*  as  was  observed  by  Markby, 
J. 9  *<  assist  us  in  discovering  what  the  class  of  cases  is  which 
is  there  referred  to/'  «*  I  think  it  is  clear,'*  went  on  the 
learned  Judge  **  that  by  the  words  ^  new  and  independent 
title '  the  Privy  Council  meant  some  title  which  could  not 
have  been  put  forward  in  the  former  suit.  This  must  mean  a 
title  newly  acquired,  because  it  is  clear  that  under  our 
procedure  a  person  may  put  forward  in  one  and  the  same  suit 
as  many  different  titles  as  he  likes."  But  it  is  equally  true, 
notwithstanding  what  Markby,  J.,  said  to  the  contrary,  as 
observed  by  Garth,  C.J.,  that  their  Lordships  did  not  intend 
to  lay  down  any  general  rule,  and  notwithstanding  the 
general  concurrence  expressed  by  their  Lordships,  which 
must  be  understood  to  have  been  a  concurrence  with 
reference  to  the  facts  of  that  case,  that  their  Lordships  did 
not  intend  to  decide  anything  more  in  the  case  than  was 
decided  in  the  case  of  Katama  Natchiar. 

The  Full  Bench  decision  was  followed,  however,  in 
Bheeka  Lall  v.  Bhuggoo  Lai,  which  was  quite  a  suit  in 
personam.  ^^    **  The  plaintiff,"  said  Markby,  J.,  in  this  case 
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**  having  been  in  partnership  with  the  defendant  brought  this 
suit  upon  the  ground  that  there  was  a  partition,  under  which 
it  was  arranged  that  each  should  be  entitled  to  a  moiety  of 
any  decree  which  should  be  recovered,  and  he  alleges  that 
the  moiety  of  a  certain  decree  was   recovered  on  the  4th 
September,  1871,  and  that,  therefore,  under   that  partition 
he  was  entitled  to  a  moiety  of  the  sum  so  recovered.     The 
defendant  answers   that  the  plaintiff  had  already  brought  a 
suit  in  the  year    1872,  after  this  decree  was   recovered,  in 
which  he   claimed,   together  with  a  number  of  other  items, 
this  very  sum  for  which  the    present  suit  is  brought.     The 
plaintiff  replies  to  that,  that  the    former  suit  was  not  based 
upon  any  right  which  he  had  under  the  partition,  but  upon  a 
general   right    to    an   account,   alleging  that  the   business 
continued  subsequently  to  the  partition,  and  he  maintains 
that  that   suit  was  dismissed  solely   upon  the  ground   that 
the   Court    found    that,   by    the     partition,    the    business 
was   put  an  end   to.     That  is  true.     But    it   is  also    clear 
that  the   plaintiff  might,  if  he   had   chosen  in    that  suit, 
have  gone  on   to  say  that   even  if  he  was  not  entitled  to  a 
share  in  this  decree  as  an  item  of  the  general  account  which 
he  claimed,  he  still  was  entitled  to  it  upon  the  terms  of  the 
partition    itself,  whether   the  business  continued    after  the 
partition  or    not,  and  he  did    not  choose  to  do  so.     There- 
fore, this   is  a  suit  in  which  the  plaintiff  having  two  rights 
under  which  he  could  recover  this  specific  sum  of  money  puts 
forward  only  one  and  claims  upon  that.     And  the  question 
is,  whether  he  could  then  putforward  a  claim  for  the  same 
identical  sum    of  money  under  any  other  right  subsequent 
to  that  suit.     I  think  that   question  is  conclusively  decided 
by  the    Full    Bench  in  Denobundhoo  v.  Kristomonee.     It  is 
guite  true   that   that  decision  relates   to    a  claim   to  land. 
Sut  every  argument   by  which    it  can    be  maintained  that 
if  a  man  sues   for  land  he   is  bound  to  put  forward  every 
title  of  which  he  was   possessed   at  the  time  when  the  suit 
was  brought,  applies  with   equal  force  to  a  suit  for  money. 
I  think  it  is   impossible  not  to  hold  after  that  decision   that 
if  a  man  sues  for  a  specific  sum  of  money,  he  must  put  for- 
ward every  right  under  which    he   claims  at  that  time  that 
sum  of  money.''     Prinsep,  J.,  also  expressed  himself  to  be  of 
the  same  opinion.     Both  the  learned  Judges  appear  not   to 
have  adverted  to  the  grounds  of  distinction,  between  the  real 
and  the  personal  action,  which  were  relied  upon  by  Roman 
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jurists  in  support  of  their  views  as  to  the  diflference  in  the 
nature  of  the  cause  in  those  actions  and  consequently  in  the 
operation  as  a  res  judicata  of  the  judgments  passed  in  them. 
As  a  general  rule,  it  was  considered  that  in  suits  for 
des  corps  certains^  Vindividualite  de  Pobjet  ddrive  uniquement 
derindividualite  de  la  cause ;  but  in  suits  for  d^objets 
fongibles,  deux  instances  ne  peuvent  pas  avoir  le  mSme  objet 
sans  avoir  la  meme  cause,  et  rdciproquement  que,  si  les  causes 
ne  sont  plus  les  memes,  les  objets  different  aussiJ^ 

In  Bemola  Soondury  v,  Punchanun,'''^  the  plaintiff  inter- 
vened on  the  ground  of  his  proprietary  right  to  certain  land 
in  a  suit  against  a  tenant  of  that  land  for  rent,  but  did  not 
put  forward  his  claim  to  the  land  based  on  the  partition 
proceedings;  and  the  claim  for  rent  having  been  decreed, 
he  brought  a  suit  for  the  same  land  against  the  decree- 
holders,  but  it  was  held  unsustainable;  Kemp,  J., observing 
that  **a8  that  (former)  suit  was  instituted  two  years  after 
the  conclusion  of  the  hutwara  (partition),  any  right  to  hhas 
(actual)  possession  which  the  present  plaintiff  considered 
himself  entitled  to  under  the  butwara  should  have  been 
expressly  set  forth  in  that  suit/'  In  Radhanath  V;  Land 
Mortgage  Bank  of  India,^^  however,  a  suit  by  a  decree-holder 
for  having  certain  property  declared  liable  to  attachment 
and  sale  in  execution  of  a  decree  was  held  to  be  not 
barred  by  a  decision  against  him  in  a  former  suit  instituted 
by  him  for  having  the  property  declared  liable  to  attach- 
ment and  sale  in  execution  of  another  decree.  It  was 
argued  on  the  authority  of  the  above  decisions  in  this  case, 
that  the  right  claimed  in  the  second  suit  having  been  in  exis- 
tence at  the  time  of  the  first  suit,  the  plaintiff  ought  to  have 
included  it  in  that  suit,  but  the  Division  Bench  expressed 
it  as  their  opinion  **that  even  the  very  strict  interpretation 
put  upon  the  decisions  of  the  Judicial  Committee  by  the 
full  Bench  of  this  Court  in  the  case  of  Denobundkoo,  does 
not  make  the  principle  laid  down  applicable  to  this  case,  so 
that  Sec.  2.  of  Act  VIII of  1859  does  not,  in  our  view  of  the 
case,  bar  this  suit.*'  Mr.  Justice  Candy,  expressed  his  con- 
currence with  that  decision  in  an  exhaustive  judgment  in 
Becharji  v.  Pujaji,^^  observing  that  "  this  Court  as  well  as  the 
High  Court  at  Madras  is  inclined  to  agree  with  Garth,  C.J., 
rather  than  with  the  other  Judges  in  Denobundhoo  case." 

»•  Lac.  Obo«e  Jag^  103.  I       •»•  L  L.  R.  VI.  Oal.  6». 
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46.     The  rule  of  res  judicatCf  9l9  enacted   in  the  present 

Civil   Procedure  Code,  omits  all  reference 
Independent       tiUes     ^^    ^j^^  ^f    ^^^^  J^^^    Explana- 

formmg       separate  ^^  ,  .      '  u  ^  -^   •  ^^ 

causes  of  action  are    tion   II,    dearly  enacts    that  it  is  matters 

not  under  the  pre-     which  not  only    *  might,'    but   *  ought*    to 
sent  Code  matters     have  been  made  ground  of  attack   in   the 

Lnrone  title.""'^  °''     f^™^^  »«i*'  ^^*^*  shall  be  deemed   to  have 
been  in  issue  in  that  suit.     It  is  nowhere 
laid  down  what  matters  ought  to  be  made  a  ground  of  attack  in 
any  suit.     Sec.  46  of  the  Civil  Procedure  Code  allowing  several 
causes  of  action  to   be  joined    together   is  merely  permissive. 
Sec.  42  is  more  comprehensive  as  requiring  that  •'  every  suit 
shall,  as  far  as  practicable,  be  so  framed  as  to  afford  ground  for 
a  final  decision  upon  the  subjects  in  dispute,  and  so  to  prevent 
further  litigation  concerning  them."     The  words  "as  far  as 
practicable''  introduce  into  the  section  an  indefiniteness  and 
uncertainty,  which  though  perhaps  unavoidable,  deteriorates  a 
great  deal  from  its  value  as  a  rule  of  law.     The  important 
question  now  in  connection   with  this  point  will   always  be 
whether  the  ground  on  which  the  subsequent  suit  is  based  was 
such  as  ought  to  have  been  a  ground  of  attack  in  a  former  suit. 
It  appears  to  be  generally  agreed  upon  that  a  plaintiff,  though 
*'  bound  to  bring  before  the  Court  all  grounds  of  attack  avail- 
able to  him  with  reference  to  the  title  which  is  made  the  ground 
of  action,  is  not  bound  to  put  forward  in  one  suit  all  his  titles 
to  the  subject  sued  for,  is  not  bound  when  several  independent 
grounds  of  action  are  available  to  him,  to  unite  them  all  in  one 
suit."     In  Muttu  Ghetti  v.  Muitan  Ghetti^^^     it  was  held  by  a 
majority  of  the  Full  Bench  of  Madras  High  Court  that  a  suit 
on  a  bond  would  not  be  barred  by  the  dismissal  of  a  prior  suit 
for  the  bond-money  brought  on   the  ground   of  a  subsequent 
oral  promise  by  the  obligees  to  pay  their  proportionate  shares 
of  the  amount  due  on  the  bond.     Mr.   Justice   Kernan  dis- 
sented from  that  judgment  on  the  ground  that  the  subsequent 
suit  was  **  a  claim  for  the  same  matter  supported  by  or  evidenced 
by   a  different    means."     Mr.  Justice   Innes,   on  the  other 
hand,  agreed  with  Sir  Charles  Turner  and  Mr.  Justice  Forbes, 
observing  that  it  could  not  be  *'said   within   the   meaning  of 
the  Explanation  (II.)  that  the  claim  in  the  present  suit  upon 
the  original  agreement  ought  to  have  been  n^e  a  ground  of 
attack  in  the  former  suit,"  and  that  <*  in  determining  what  ought 
to  be  or  ought  to  have  been  a  ground  of  attack  in  a  suit,  matters 
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must  not  be  included  which  ere  not  within  the  scope  of  it, 
t.  c,  which  are  not  embraced  within  the  same  cause  of  action/' 
Muttusawmy  Ayyar,  J.,  also  was  of  the  same  opinion  and  said  : 
•*  Reading  the  Explanation  together  with  the  rule  enacted  in 
Sec.  18,  it  relates,  I  think,  to  matters  of  fact  or  forms  of  relief 
referable  to  the  cause  of  action  in  the  former  suit«  Even 
supposing  that  it  refers  to  ail  available  grounds  of  action  entitling 
the  plaintiff  to  the  relief  then  sued  for,  still  I  do  not'  see 
how  it  can  be  applied  to  this  case,  in  which  the  document  (A) 
was  alleged  to  have  been  superseded  by  the  oral  agreement. 
The  two  transactions  could  not  co-exist  and  they  could  not 
simultaneously  be  made  grounds  of  attack."  In  Allunni  v. 
Kunja  Shaj^^  the  dismissal  of  a  claim  brought  by  the  karnawan 
of  the  defendants'  tarwad  for  certain  lands  granted  to  them 
for  maintenance  under  an  agreement  alleged  to  have  been 
broken  by  the  defendants  mortgaging  some  of  them,  was  held  not 
to  bar  a  subsequent  suit  for  those  same  lands  brought  on  the 
{rround  that  he  was  entitled  to  resume  possession  thereof  as 
karnawan  ;  Mr.  Justice  Muttusami  Ayyar  observing  **  that 
Explanation  II  must  be  taken  to  refer  to  the  title  litigated 
in  the  former  suit  as  contradistinguished  from  the  relief 
claimed,  and  that  where  several  independent  grounds  of 
action  are  available,  a  party  is  not  bound  to  unite  them  all  in 
one  suit,  though  he  is  bound  to  -  bring  before  the  Court  all 
grounds  of  attack  available  to  him  with  reference  to  the 
title  which  is  made  the  ground  of  action/'  Similarly,  in 
SaUiappayyar  v.  Periasami^^^  the  dismissal  of  a  former  suit 
for  the  defendant's  removal  from  the  office  of  Mahant  on 
the  ground  of  his  not  having  been  duly  appointed  by  thezamin- 
dars,  was  held  not  to  bar  a  subsequent  suit  fbr  the  same  relief 
brought  on  the  ground  of  the  defendant  being  disqualified  for 
that  office  as  being  a  married  man ;  Best,  J.,  observing  that 
^' though  this  objection  might  have  been  taken  in  the  former  suity 
lie  was  not  prepared  to  say  that  it  ought  to  have  been  taken." 

The  High  Court  Allahabad,  took  a  similar  viewin  SheoRatan 
Singh  V.  Sheo  Sahai^^^  in  which  the  dismissal  of  a  pre-emption 
claim  by  a  reversioner  in  respect  of  certain  land  sold  by  the  widow 
was  held  not  to  bar  a  sub^quentsuit  for  a  declaration  as  to  that 
sale  not  being  binding  on  the  plaintiff.  Duthoit,  J.,  in 
delivering  the  judgment  of  the  High  Court  said:  "Nor 
was  the   plaintiffs'    presumptive   title    matter    which    might 
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and  ought  to  have  been  made  the  ground  of  attack 
in  the  former  suit.  The  law  does  not  require  a  plaintiflp 
at  once  to  assert  all  his  titles  to  property,  or  to  be  thereafter 
estopped  from  advancing  them.  A  plaintiff  may  with  the  leave 
of  the  Court  join  causes  of  action ;  but  he  is  nowhere  compelled 
to  do  so.  The  cause  of  action  in  the  present  suit,  although  the 
date  of  its  accrual  is  the  same,  is  separate  and  distinct  from  the 
cause  of  action  asserted  in  the  former  suit.  To  have  made  the 
title  upon  which  they  now  come  into  Court  the  ground  of 
attack  in  the  former  suit,  would  have  been  inconsistent  with  the 
object  of  the  plaintiffs  in  that  suit.**  So  also  the  Bombay  High 
Court  in  Konerrav  v.  OurraVy^"^  held  that  the  dismissal  of  a  suit 
for  a  certain  parcel  of  land  alleged  to  have  fallen  to  the  plaintiff's 
share  on  a  partition  of  a  joint  estate  would  not  bar  a  subsequent  suit 
for  a  general  partition  of  that  estate,  Mr.  Justice  Melvill  observ- 
ing as  follows:  ^^Itis  possible  that  the  plaintiff  might,  in  his 
former  suit,  have  made  an  alternative  case,  and  have  prayed 
that,  if  the  Court  should  come  to  the  conclusion  that  the  title 
which  he  set  up  was  a  bad  one,  and  that  he  was  not  entitled  to 
the  relief  which  he  claimed,  it  should  nevertheless  award  to  him 
a  different  relief,  founded  upon  a  different  and  antagonistic  cause 
of  action.  The  plaintiff  might,  we  say,  possibly  have  been 
allowed  to  combine  two  such  grounds  of  attack  in  one  suit; 
but  we  cannot  say  that  he  ought  to  have  done  so.  The 
injustice  and  inconvenience  of  insisting  on  such  a  proce- 
dure are  very  clearly  pointed  out  by  Garth,  C.J.,  in  his 
decision  in  Denobundhoo  y.  Kristomonee.'^  A  majority  of 
the  Full  Bench  of  the  High  Court-  held  the  same  in  Oirdhar 
V,  Dayabhaif^^  in  which  both  the  suits  were  for  ejectment  on 
the  ground  that  the  defendant  was  a  tenant  of  plaintiff,  but 
in  the  former  suit  a  lease  was  relied  upon  and  held  disproved, 
and  the  subsequent  suit  was  therefore  based  merely  on  the 
general  relation  arising  from  defendant's  possession  and  pay- 
ment of  rent.  Mr.  Justice  Melvill  observing  that  this  consti- 
tuted a  difference^  not  in  the  cause  of  action,  but  merely 
ip  the  evidence  by  which  the  cause  of  action  is  supported, 
said  :  '*  The  cause  of  action  in  the  present  suit,  namely,  the 
breach  of  an  obligation  arising  out  of  the  relation  of  landlord 
and  tenant,  was  fully  heard  and  determined  in  the  former 
action;  and  that  the  present  suit  cannot  be  maintained,  unless  it 
can  be  held  that  a  party  who  has  failed  in  one  action  can  bring 
another  suit  to   establish   the  same  case  by  different  evidence.*' 
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The  Court  held,  however,  that  the  cause  of  action  and  the 
specific  right  alleged  in  the  two  suits  were  difTerent,  and  would 
have  to  be  supported  by  diflPerent  evidence,  and  West,  J., 
said :  **  If,  through  the  case  being  one  between  landlord  and 
tenant,  the  several  grounds  were  so  connected  as  properly  to 
admit  of  investigation  and  adjudication  together,  the  District 
Judge  ought  to  have  dealt  with  them  together,  and  determined 
whether  on  any  view  of  the  case  before  him  the  plaintiffs  were 
entitled  to  a  decree.  If  they  were  not  so  connected,  it  cannot 
be  said  that  the  former  adjudication  constitutesa  res  judicata  for 
the  purposes  of  the  present  case.'*  In  Nilo  Ramchandra  v. 
Govind  Ballal^^^  the  dismissal  of  a  suit  brought  for  possession  of 
certain  land  on  an  agreement  was  held  not  to  bar  a  subsequent 
suit  for  the  same  land  by  the  same  plaintiff  on  his  hereditary 
right  as  a  member  of  the  family,  Sir  Charles  Sargent  expressly 
observing  that  **  the  circumstances  of  the  present  case  are 
certainly  stronger  than  those  which  were  held  in  Girdhar  v, 
Dayabhai  to  prevent  the  bar  of  res  judicata^ 

In  Becharji  v,  Pujaji^^  a  suit  for  partition  of  a  joint  estate 
by  a  co-parcener  as  such  had  been  dismissed  as  barred  under 
Sec.  373  of  the  Civil  Procedure  Code  on  account  of  a  former 
suit  for  partition  by  the  plaintiff's  father,  which  was  withdrawn 
without  liberty  to  bring  a  fresh  suit,  on  the  arbitrators  having 
made  an  award  which  had  been  accepted  by  the  parties,  but  did 
not  alter  their  rights.  In  this  latter  suit  the  plaint  did  not  refer 
to  the  award,  but  after  the  settlement  of  the  issues,  the  plaintiff 
applied  for  an  amendment  of  the  plaint,  so  as  to  include  in  it  his 
claim  on  the  award,  but  the  amendment  was  refused  on  the  ground 
that  it  would  materially  alter  the  character  of  the  suit.  A  Divi- 
sion Bench  of  the  Bombay  High  Court  held  that  the  dismissal 
of  the  suit  did  not  bar  a  subsequent  suit  for  partition  brought 
on  the  basis  of  the  award  ;  Candy,  J.,  in  an  elaborate  judgment 
reviewing  the  prior  authorities,  observed  that  though  the  plaintiff 
"might  have  framed  that  plaint  (in  the  dismissed  suit)  to 
the  effect  that  even  if  his  general  right  to  partition  as  a  member 
of  an  undivided  Hindu  family  was  lost  owing  to  the  withdrawal 
of  the  suit  of  1874,  he  was  still  entitled  to  partition  by  the  agree- 
ment of  the  parties  subsequent  to  the  filing  of  the  former  suit 
(that  was  withdrawn),  it  does  not  follow  that  he  ought."  Mr. 
Justice  Jardine  further  said — **  It  is  true  that  the  question  refer- 
red to  the  Full  Bench  in  Denobundhoo's  case^  and  answered  in 

•6LUaX.BQm.24.  |  *M.  L. &  XIV.  Bom.  31. 


Digitized  by 


Google 


104  IN  SUITS  ON  ONE  TITLE  OTHER  TITLES  NOT  IN  ISSUE.     [S.  46. 

the  affirmative  by  the  ipajority  of  the  Judges,  was  framed  in 
sach  a  way  as  to  lay  down  the  proposition  that  a  title  to  pro- 
perty  not  set  up  in  a  former  plaint  cannot  under  any  circum- 
stances be  relied  on  in  a  subsequent  suit  to  recover  the  same 
property.  But  the  grounds  of  the  decision,  and  the  authorities 
quoted  in  support  thereof,  did  not  cover  such  a  wide  proposition, 
nor  has  such  a  strict  interpretation  of  the  law  been  approved  of 
by  the  High  Courts  in  this  country."  This  decision  and  the 
decision  in  Allunni  v.Kunju  Sha^^  were  followed  by  the  Punjab 
C\\\ei  GoMTlMk  Muhammad  Din  \.  Rahim  Gul,^  Tremlett,  J., 
observing  that  the  words  "  matter  which  might  and  ought  to 
have  been  made  ground  of  attack,**  show  that  a  plaintiflFis  not 
bound  to  assert  at  once  all  his  titles  to  property,  or  to  be  estop- 
ped from  hereafter  advancing  them.  The  same  view  had  been 
taken  by  the  Punjab  Chief  Court  in  the  earlier  case  of  Syad 
Yar  Khan  v.  Earn  Chan(P^  in  which  the  dismissal  of  a  suit  for 
land  brought  on  the  ground  that  it  was  not  included  in  a  con- 
ditional sale  was  held  not  to  bar  a  subsequent  suit  brought  for 
the  same  land  on  the  ground  that  the  conditional  sale  did 
not  bind  the  estate  after  his  death,  and  Barkley,  J.,  observed 
that  Explanation  II  was  an  explanation  only  of  words  used  in 
Sec.  13,  and  Sec.  13  did  not  apply,  "as  though  the  plaintiff  in 
the  former  suit  might  have  made  the  invalidity  of  the  alienation 
ground  of  attack,  he  did  not  in  fact  do  so,  and  the  question  not 
having  been  raised  in  that  suit,  the  matter  cannot  be  said  to 
have  been  heard  and  finally  decided  by  the  Court/'  The  deci- 
sion of  the  Punjab  Chief  Court  in  Palamal  v.  Maya^^  is  not 
against  this  view,  as  in  that  case  the  claim  in  the  former  suit 
was  for  T/s  estate  on  the  ground  of  custom,  and  in  the  latter 
suit  for  the  same  estate  on  the  ground  of  law;  and  Stogdon,  J., 
in  delivering  the  judgment  of  the  Court  expressed  an  ap- 
proval of  the  decision  in  Allunni  v.  Kunju  8ha,  and  said 
— **  In  the  former  case  the  right  to  inherit  T.'s  estate  was  the 
title  which  was  made  the  ground  of  action.  If  plaintiffs  were 
entitled  to  succeed  to  it  both  by  law  and  custom,  they  were 
bound  to  make  both  law  and  custom  grounds  of  attack.  They 
were  not  entitled  to  bring  one  claim  based  on  custom  and  a 
second  one  based  on  law."  In  Kameswar  Pershad  v.  Rutlan 
Koer^^  A.  mortgaged  for  her  debts  certain  lands  of  her  deceased 
husband's  estate  and  afterwards  surrendered  the  estate  to  B,  on 
an  agreement  providing  inter  alia  that  he  would  pay   o£f  her 
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liabilities,  and  on  a  suit  by  the  mortgagee  for  the  mortgage 
amount  against  A.  and  R.,  the  mortgage  was  held  to  be  not 
binding  against  the  estate,  and  after  A/s  death,  it  was  held  that 
the  decree  against  A,  could  not  be  executed  against  R.  except  in 
respect  of  personal  property  of  A.  which  had  come  to  his  hands. 
The  mortgagee  then  brought  a  suit  against  R.  to  have  him 
declared  liable  on  the  ground  of  the  agreement,  but  their  Lord- 
ships of  the  Privy  Council  held  that — **it  was  only  an  alter- 
native way  of  seeking  to  impose  a  liability  upon  R.,  and 
the  matter  ought  to  have  been  made  a  ground  of  attack  in  the 
former  suit,  and  therefore  that  it  should  be  deemed  to  have  been 
a  matter  directly  and  substantially  in  issue  in  the  former  suit." 

47.  The  same  principle  of  Explanation  II,  has  been  held 
Groundstobeurgedin     [^  ^PP^y  ^^  ^^e  grounds  that  ought  to  have 

plaintiff's  rejoinder  been  urged  by  the  plaintiff  in  reply  to  some 
are  grounds  of  at-  plea  raised  by  the  defendant,  as  essentially 
tack,  and  therefore  gu^h  grounds  are  also  grounds  of  attack, 
matters  in  issue.  rJ^^^^^  j^  Nirman  Singh  V.  Phulman  Singh.'f 
a  suit  by  a  minor  contesting  the  validity  of  a  mortgage  of  his 
share  of  lands  was  held  barred  by  a  decision  in  favour  of  the 
mortgagee  in  a  previous  suit  against  him,  in  which  no  objection 
was  taken  against  the  validity  of  the  mortgage  relied  on  by  the 
mortgagee,  and  the  decision  of  the  Court  proceeded  on  the  hypo- 
thesis of  its  validity.  In  England  the  rule  has  been  held  to  apply 
even  to  the  grounds  based  on  matters  which  arose  after  the  plea 
pleaded  by  the  defendant.  Thus  in  Newington  v.  Levy^^^  Black- 
burn, J.,  observed  that — "  in  the  present  case,  by  the  non-payment 
of  the  instalment  of  the  composition  due  on  the  6th  April  1869, 
the  covenant  not  to  sue  came  to  an  end  before  the  confession  of 
the  plea,  and  might  and  ought  to  have  been  taken  advantage  of 
at  the  time.  If  the  plaintiff  could,  after  the  6th  of  April 
1869,  have  replied  the  non-payment  of  the  instalment  due  on 
that  day,  he  ought  to  have  done  so  ;  having  missed  his  oppor- 
tunity,   he  could  not  have  done  it  afterwards/' 

48.  The  same  rule  would  apply  where  the  point  was  raised 
Matters  are  deemed  to     ^^    ^^^    ^"f^^^   ^ourt    but  left  undecided 

be   in   issue,  even  by   it,   and    not  raised   on  appeal,      inus 

though  not  urged  in  Sultan  Ahmad  v.  Maula  Bakhshy^^  M. 

and  not  considered  brought   a  suit   to   have  it  declared    that 

onappea.  ^j^^   property  attached   in  execution   of   a 

decree  against  her  husband  was  hers  and    therefore  not  liable 
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to  attachment  as  her  husband's,  and  on  her  death  the  suit 
was  proceeded  with  in  the  name  of  her  sons  who  claimed  under 
her  will.  The  Lower  Courts  decreed  the  claim  on  the 
ground  that  the  property  was  hers,  but  her  sons  did  not  rely 
on  the  will  in  the  High  Court  on  appeal,  and  it  was  held  that 
the  judgment-debtor's  fourth  share  in  the  property  as  her  heir 
was  liable  to  attachment  »nd  sale.  This  decision  was  held  to 
bar  a  subsequent  suit  by  M.'s  sons  against  the  purchaser  of  that 
share,  on  the  ground  that  "  the  mother's  will  was  plainly  a 
matter  which  should  have  been  made  the  ground  of  the  defence 
in  the  course  of  the  trial"  in  the  High  Court. 

49.  The  principle  of  the  Explanation  II  applies  of  course 
Grounds  not  existing  ^^^y  }^  ^^^  grounds  existing  at  the  time  of 
at  the  time  of  the  ^he  former  suit.  I  bus  m  NasratuUah  v. 
former  suit  are  not  Mujibullak^^^  Sir  John  Edge,  C.  J.,  and  Knox, 
matters  in  issue  in  j.^  said,—**  The  (partition)  decree  of  1860 
^^'  settled  the  rights  of  the  parties  as  they  were 

at  that  date  and  cannot  now  be  questioned.  But  that  decree 
cannot  operate  as  res  judicata  on  any  question  arising  as  to 
rights  of  the  parties  acquired  since  that  date.  As  for  instance, 
the  defendants  would  be  entitled  to  show  that  since  that  date 
they  had  obtained  adverse  possession,  or  that  there  was  a  parti- 
tion in  which  no  question  of  title  was  raised  or  other  similar 
defences.  When  a  decree  declaring  a  right  to  partition  has  not 
been  given  effect  to  by  the  parties  proceeding  to  partition  in 
accordance  with  it,  it  is  competent  for  the  parties  or  any  of 
them,  if  they  still  continue  to  be  interested  in  the  joint 
property,  to  bring  another  suit  for  a  declaration  of  a  right 
to  a  partition  in  case  their  right  to  partition  is  called  in 
question  at  a  time  when,  by  reason  of  limitation  or  other- 
wise, they  cannot  put  into  effect  the  decree  first  obtained/' 
This  is  the  rule  of  the  English  Courts  also.  Thus  in  Newing^ 
ton  V.  LetQy^'^  Blackburn,  J„  incidentally  said : — **  I  incline  to 
think  that  the  doctrine  of  re$  judicata  applies  to  all  matters 
which  existed  at  the  time  of  the  giving  of  the  judgment,  and 
which  the  party  had  an  opportunity  of  bringing  before  the 
Court.  But  if  there  be  matter  subsequent,  which  could  not 
have  been  brought  before  the  Court  at  the  time,  the  party  is 
not  estopped  from  raising  it."  Bramwell,  B.,  in  still  clearer 
language  observed  that — **  if  new  circumstances  had  arisen,  a 
fresh  action   might  have  been   brought.     If,  for  example,  the 
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action  were  brought  too  sooo,  the  debt  claimed  not  being  due 
at  the  time  of  the  issuin?:  of  the  writi  or  if,  as  here  there  was 
a  release  operative  at  the  time  of  plea  pleaded,  but  defeasible 
by  something  which  occurred  subsequently,  in  these  cases  a 
confession  of  the  plea,  with  judgment  for  the  debt,  would  not 
be  res  judicata  as  to  the  matter  subsequently  arising/' 
Kelly,  C.  B.,  broadly  said : — "  It  appears  to  me  to  be  quite 
clear  that,  upon  this  judgment  having  been  obtained  and 
acted  upon  by  the  parties,  the  claim  of  the  plaintiff  is  com- 
pletely answered  and  finally  put  an  end  to,  unless  there  be  a 
further  defeasance  of  the  release  contained  in  the  composition 
deed,  by  reason  of  a  new  default."  Similarly  in  Hentig 
V.  Redden^  ss  Horton,  C.  J.,  said :  **  If  H.  had  obtained  a  new 
and  distinct  title  to  the  lots  after  the  final  judgment  in  the 
former  action,  then  that  judgment  would  not  have  been  res 
adjudicata  against  her.  But  that  is  not  this  case.  Under 
the  finding  of  the  trial  Court,  she  obtained  her  new  and  distinct 
title  to  the  lots  pending  the  former  action.  It  was  not  used 
in  that  action*  It  was  too  late  to  use  this  title  after  the  final 
judgment  in  the  former  action."  The  Supreme  Court  of  Iowa 
also  held  in  Reed  v.  Douglas  99  that  a  title  acquired  by  the 
defendant  after  issue  joined,  and  which  he  does  not  plead  by 
supplemental  answer,  must  nevertheless  be  regarded  as  in  issue, 
and  therefore  bound  by  the  final  judgment  in  the  suit;  Reed, 
J.,  having  observed  that,  **  it  makes  no  difference  that  the  con- 
veyance was  after  the  issue  was  joined,  for  under  our  system 
of  pleading  he  would  have  been  permitted  to  set  up  the  claim, 
by  proper  amendment,  at  any  time  before  the  judgment  was 
entered."  The  learned  Editors  of  the  American  State  Eleports 
dissent  from  thisdecision  as  being  '*  in  conflict  both  with  principle 
and  with  authority,"  and  say  :  "The  whole  litigation  takes 
effect  as  by  relation  as  of  the  date  of  the  filing  of  the  complaint. 
While  the  parties  in  certain  instances  may  give  it  a  different 
effect  or  date  by  the  filing  of  supplemental  pleadings,  it  cannot 
be  said  to  be  their  duty  so  to  do.  Hence  the  failure  to  file  such 
pleadings  is  not  a  waiver  of  the  right  in  some  subsequent  action 
of  urging  the  matters  which  might  have  been  urged  by  supple- 
mental pleading  in  the  former  action.  The  utmost  that  a 
judgment  can  be  properly  regarded  as  determining  is,  that 
the  fkcts  alleged  in  the  complaint  were  true  when  it  was  filed. 
If  the  defendant  afterwards  acquires  a  title  from  some  one  who 

98  26  Am.  Bt.  Rep.  91.  99  7  Am.  St.  Bop.  476. 
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is  not  a  party  to  the  action,  he  may,  at  his  election,  put  it  in  issue 
by  a  supplemental  answer.  But  if  he  does  not  so  put  it  in 
issue,  it  cannot  be  aflfected  by  the  final  judgment/"^^  This 
view  has  to  some  extent  been  taken  by  the  Supreme  Court 
of  California,  which  has  held  that  where  title  was  acquired 
long  after  the  .issue  was  joined  in  a  former  suit  and  the  cause 
submitted  for  decision,  and  was  not  put  in  issue  therein,  it 
would  not  be  affected  by  the  judgment  rendered  in  that  suit/ 

The  rule  in  France  is  the  same.  Thus  Lacombe,  speaking 
of  the  French  Law,  saysr  Que  V exception  de  la  chose  jugee 
n^est  pas  opposable  lorsque  depuis  le  jugement  sont  survenus 
des fails  qui  doivent  avoir  pour  consequence  d'entrainer  une 
solution  dijfferente delapremiere.  11  estinconteste  que  lorsque 
les  modifications^  que  se  sont  produites  entre  les  deux 
instances,  soit  dans  la  position  du  demandeur^  soit  dans  celle 
du  defendeur,  suffisent  a  expliquer  la  contradiction  apparente 
des  deux  jugements,  il  n^y  a  pas  violation  de  PautoritS  de 
la  chose  jugee.  Mr.  Herman,  citing  a  number  of  American 
decisions,^  even  observes  that  the  bar  of  res  judicata  will  not 
apply,  where  any  party  was  prevented  from  raising  any  plea 
in  the  former  suit  by  thie  wrongful  act  of  the  other  party. 
There  appears,  however,  to  be  no  warrant  for  such  a  proposi- 
tion in  England  or  in  British  India,  though  the  decision  may, 
of  course,  b^  directly  impeached  on  the  ground  of  such  wrong- 
ful act. 


100  7  Am.  St.  Rep.  478. 

•1  Valentine  ▼.  Mahoney,  37  Cal.  396. 

People's  »av.  Bank  v.  Hodjjson,  40  Cal.  05. 

People  V.  Holladay,  27  Am. St.  Rep.  186. 
2  Lac.  Chose  J  ag^o,  60. 


>  United  States  r.  Throckmorton,  08  U.  S.  65. 
Poaroe  p.  Olnoy.  28  Oonn.  544. 
Wiorioh  c.  Dozoya,  7  III.  385. 
Greene  0.  Oreene,  61  Am.  Deo.  454 
Colette  0.  Cole,  30  Iowa,  810. 
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CHAPTER  III. 

MATTER   IN    ISSUE    HEARD    AND    DECIDED. 

50.  A  matter  in  issue  in  a  former  suit  has  merely  as  such  no 
Decision  of  a  suit  on  a  '^g^»  operation.  To  constitute  res Judi^ 
preliminary  point  does  cata^  it  must  have  been  heard  and  fanally 
not  bar  a  subsequent  decided.  Res  judicata  dicitur  quisjinem 
suit  on  the  same  cause  coutT  over  Star  um  profiunttatione  judicis 
of  action.  accepity   quod  vel    condemnations    Del 

absolutions  contingit.  In  fact  it  is  the  decision  that  consti- 
tutes the  bar  in  a  subsequent  suit.  But  the  decision  will  not 
do  that  unless  it  is  of  a  matter  in  issue^and  even  then  it  will  be 
res  judicata  only  in  regard  to  that  matter,  or  in  regard  to  any 
suit  in  which  that  matter  is  directly  in  issue,  and  a  decision  of 
which  suit  therefore  depends  on  the  decision  of  that  matter. 
A  judgment  of  the  dismissal  of  a  suit  cannot  therefore  be  res 
judicata  as  to  any  matter  not  decided  by  it.  Thus  when  a  suit 
is  dismissed  under  Sec.  102  of  the  Civil  Procedure  Code  for  the 
plaintiffs  default  in  attendance,  there  is  no  matter  decided ;  and 
such  a  dismissal  has  therefore  been  held  in  Ghand  Kour  v.  Par  tap 
Singh^  not  to  constitute  res  judicata^  though  Sec.  103  may  pre- 
clude the  plaintiff  from  bringing  a  fresh  suit  in  respect  of  the  same 
cause  of  action.'^  The  same  has  been  held  in  Radha  Prasad  Singh 
V.  Lai  Sahab  RaiJ^  in  which  Lord  Watson  in  delivering  their 
Lordships'  judgment  said  :  **  None  of  the  questions  either  of 
feet  or  law,  raised  by  the  pleading  of  the  parties,  was  heard  or 
determined  in  1881 ;  and  his  decree  dismissing  the  suit  does 
not  constitute  res  judicata.  It  must  fall  within  one  or  other  of 
the  sections  of  Chapter  VII  of  the  Code.  Assuming  that 
the  respondents  are  barred  from  seeking  relief  against  the  attach- 
ment and  sale  of  their  interest  in  Mahal  U,  the  decree  of  1881 
does  not  disable  them  from  claiming  relief  against  the  attach- 
ment and  sale  of  their  interest  in  any  other  property  not  includ- 
ed in  the  judicial  sale  of  U."  In  Muhammad  Salim  v.  Nabian 
jB/6i,*  Mr.  Justice  Mahmood  observed  that  "it  is  not  every 
decree  or  judgment  which  will  operate  as  res  judicata^  and  that 
every  dismissal  of  a  suit  does  not  necessarily  bar  a  fresh  action  \' 
and  said  :  **  We  have  in  the  Civil  Procedure  Code  itself  the  pro- 
visions in  Sees.  43,  103,  244,  317,  371,  373,  which,  though 
barring  an  action  in  limine^  must  not  be  confounded   with  the 

J  L.  B.  XV.  L  A.  15C.                                               I  Shankar  Bakgh  ».  Daya  Shankar,  L.  R.  XV. 

3  Vide  Kamohandra  Jivaji  o.  Khatal  Mahomed,  L  A.  06. 

I.  Lw  R.  X.  Bom.  88.                                           f  »  I.  L.  R  XIII.  All.  53. 

I  ♦  L  L.  R.  Vm.  All.  386. 
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rule  of  res  judicata  as  enunciated  in  Sec.  13  of  the  Code.  On 
the  other  hand,  it  is  not  every  dismissal,  though  incorporated 
in  a  decree,  that  will  operate  in  bar  of  a  second  action;  and 
illustrations  of  this  are  to  be  found  in  Sees.  99  and  99A  of 
the  Code  itself,  which  permit  a  fresh  suit  in  express  terms." 
So  also  L»tham,  J.,  observed  in  Bungrav  v.  Sidhi  Mahomed,^ 
that  *Hhe  Civil  Procedure  Code  does  not  contemplate  the  dis- 
missal of  a  suit  by  default  under  Sec.  102  as  preventing  the 
plaintiff  by  Sec.  13  from  again  litigating  the  same  matter,  as 
if  so,  the  first  sentence  of  Sec.  103  would  be  superfluous."  It 
has  sometimes  been  contended  in  Prance  that  as  an  ex'parte 
decree  may  operate  as  res  judicata  against  the  defendant,  an 
order  of  dismissal  by  default,  ajugement  de  defaut-congi  should 
also  be  allowed  a  similar  effect,  but  the  contention  has  not  pre- 
vailed, chiefly  on  account  of  the  difference  of  their  character, 
and  of  the  circumstances  in  which  they  are  passed.  Thus 
Lacombe  says:—  Le  defendeur  qui  fait  dSfaut  ne  doit  Hre  con- 
damnS  que  si  les  conclusions  du  deinandeur  se  trouvent  justes  et 
bien  vdrijiees ;  quelle  que  soit  en  pratique  V inutility  de  cette  pre- 
scription^  elle  constitue  une  garantie  telle  quelle  accordee  par  la 
lot  h  la  par  tie  qui  ne  se  presents  pas.  Mais  rien  de  tel  n^est 
prescrit  en  ce  qui  concerne  le  defaut-conge ;  au  contraircy  d^aprbs 
la  rhgle  du  droit  rornain,  *•  non  solet  quis  absenti  condenmari^'* 
dont  les  tribunaux  ontfait  de  frdquentes  applications^  l^juge 
commetrait  un  ezch  de  pouvoir  s^il  vSrifiait  lefond  du  proch 
et  le  bienfonde  des  exceptions  du  defendeur,  a  plus  forte  raison 
encore  s*il  les  repoussait.  .  •  .  Nous  croyons  done  que  le 
d&faut'Conge  doit  rester  sans  influence  sur  le  fond  du  droit.^ 
The  principle  that  a  decision  is  res  judicata  only  in  regard  to  a 
matter  decided  by  it  is  of  particular  importance  in  countries  in 
which  the  doctrine  of  bar  by  judgment  is  still  distinguished 
from  that  of  the  conclusiveness  of  judgment,  and  not  treated 
merely  as  a  branch  of  the  latter.  The  broad  doctrine  that  a 
judgment  in  one  suit  can  bar  another  suit  on  the  same  cause 
of  action  has,  on  account  of  that  principle,  to  be  qualified  with 
the  condition,  that  the  judgment  to  have  that  effect  must  have 
been  on  tiie  merits.  The  Indian  Legislature  in  enacting  the 
rule  of  bar  by  judgment  in  1859,  therefore,  provided  that  a 
suit  on  a  cause  of  action  would  be  barred  only  if  the  said  cause 
was  heard  and  determined  in  a  former  suit.  **  It  is  not  enough," 
sa?d  Sir  Richard  Couch,  C.  J.,  in  delivering  the  judgment  of  the 
Calcutta  High  Court  in  Pursun  Gopaly.  Poomanund^^  "that 

»  I.  L.  R.  VI.  Bom.  482.  |  «  Lae.  Chote  JugSi,  30.         [  '  XXL  W.  B.  372. 
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the  former  suit  has  been  heard  and  determined.  The  cause  of 
action  must  have  been  heard  and  determined.*'  In  Shokhee 
Bewa  V.  Mehdee  Munduly^  Seton-Karr  and  Dwarkanath  Mitter, 
JJ.,  held  that  the  former  suit  not  having  been  tried  on  the 
merits,  the  subsequent  suit  cannot  be  said  to  be  on  a  cause  of 
action  heard  and  determined  in  a  former  suit. 

In  RamnathRoy  v.  Bhagbut^^  the  former  suit  had  been 
dismissed  on  appeal  on  the  ground  that  the  plaintiff's  authority 
to  bring  the  suit  was  not  proved ;  and  Morgan,  J.,  said  that 
that  judgment  was  inconclusive  and  no  bar  to  the  subsequent 
suit,  '*  because  it  proceeded  wholly  on  a  technical  defect  or 
irregularity,  and  not  upon  the  merits  of  the  case.'*  Shumboo- 
nath,  J.,  further  observed  that  the  evidence  of  the  payment  of 
rent  was  not  looked  at  by  the  Appellate  Court,  but  that,  **the 
plaint  was  dismissed  for  an  irregularity,  and  notwithstanding 
this  order  of  dismissal,  the  plaintiff  is  still  authorised  to  bring 
another  action  for  the  same  cause  of  action."  in  Dullabh  Joyi 
V.  Narayan^^^  the  former  suit  was  dismissed  on  the  ground  of 
improper  valuation,  and  Sir  Richard  Couch,  C.  J.,  said  that 
it  having  **  failed  by  reason  only  of  an  informality  ;  it  would  be 
contrary  to  all  principles  of  justice  that  the  parties  should  be 
held  to  be  conclusively  barred  thereby."  In  Futteh  Singh  v. 
Luchmee  Kooerf^^  the  dismissal  of  a  suit  for  multifariousness  was 
held  not  to  bar  a  decision  as  to  the  real  issues  in  the  case ; 
and  Mr.  Justice  Phear  in  delivering  the  judgment  of  the  Court 
said: — '*We  think, on  referring  to  English  authorities,  that  this 
dismissal  of  a  suit  for  and  on  the  cause  of  misjoinder  or  multi- 
fariousness is  a  disposing  of  the  suit  before  hearing;  and  that 
the  suit  cannot,  under  those  circumstances,  be  said  to  have  been 
heard  and  determined.  ...  It  seems  to  be  clear  then  that 
the  objection  to  a  suit  on  the  ground  of  multitariousness  or 
migoinder  of  causes  of  action  is  an  objection  to  the  hearing  of 
the  suit;  and  if  it  prevails  at  whatever  time,  it  has  the  effect 
of  preventing  a  determination  as  after  hearing.  Now,  under 
the  Procedure  Act  of  1859,  the  Court  would  have  done  better, 
instead  of  dismissing  the  suit,  to  have  simply  rejected  it.  But 
the  fact  that  the  Court  has  in  form  passed  a  decree  dismissing 
the  suit  does  not  alter  the  character  of  the  determination.'*  In 
Pursun  Gopal  v.  Poornanundj^^  the  dismissal  of  a  suit  on  the 
ground  of  the  misjoinder  of  parties  was  held  not  to  be  a  decision 

•  IX.  W.  B.  337.  I  11  Xni  B.  L.  B.  Ap.  37. 
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on  the  merits  and  therefore  not  to  bar  a  subsequent  suit  on  the 
same  cause  of  action.  The  Calcutta  High  Court  has  also  held 
that  the  dismissal  of  a  suit  as  barred  by  Limitation  Law/'  or 
on  the  ground  of  its  being  premature,^*  or  badly  framed,'^  or  on 
account  of  non-payment  of  process-fee  for  summoning  the  legal 
representative  ofa  deceased  defendant/^  is  not  a  decision  on  the 
merits,  and  therefore  does  not  operate  as  res  judicata  In 
Putali  V.  TuljW^  a  suit  had  been  dismissed  on  the  ground  that 
the  plaintiff  had  not  obtained  the  certificate  required  by  Sec.  6 
of  the  Pensions  Act  1871,  and  the  dismissal  was  held  not  to  bar 
a  subsequent  suit,  Mr,  Justice  West,  saying, — **  When  a  suit 
has  failed  through  a  formal  defect,  and  the  merits  have  not  been 
so  pronounced  on  as  to  constitute  a  legal  relation  resting  on  the 
act  of  the  Court,  another  suit  is  not,  by  the  English  law,  barred. 
This  rule  is  consonant  to  justice,  and  agrees  with  the  law  as  set 
forth  in  the  Code  of  Civil  Procedure."  In  Rungrav  v.  Sidlii 
Mahomed}^  the  former  suit  had  been  dismissed  for  plaintiff's 
default  in  giving  security  for  costs,  and  Latham,  J.,  said : — **  In 
Hall  V.  Hallf^^  Sir  James  Hanuen  says — that  it  is  well  known 
tiiat  neither  a  non-suit  at  Common  Law  before  the  Rules  made 
under  the  Judicature  Act  nor  the  dismissal  of  a  bill  before  the 
hearing  in  Chancery  was  a  bar  to  further  proceedings.  .  .  . 
.  .  .  No  doubt  the  Court  decides  the  suit  in  the  pleadings 
of  which  such  matter  is  alleged  and  denied,  when  it  dismisses 
that  suit  for  default  on  the  plaintiff^'s  part,  whether  the  default 
be  non-appearance  or  failure  to  furnish  security;  but  I  do  not 
think  that  the  Court  can  properly  be  said  to  hear  and  decide 
the  matter  which  it  is  relieved  from  hearing  and  deciding  by  the 

plaintiff*s  default I  rest  my  decision  on  the  matter 

not  having  been  heard  and  decided  in  the  former  suit.** 

In  Bhukhandas  v.  LallubkaU^^  the  former  suit  had  been 
dismissed  as  against  some  of  the  defendants  for  want  of  juris- 
diction over  them,  and  in  a  subsequent  suit  against  them  in  a 
competent  Court,  the  order  of  dismissal  was  pleaded  as  res 
judicata.  The  plea  was  overruled  however,  Bayley,  J.,  observ- 
ing in  the  judgment  of  the  Court  that  *^  there  was  no  decision 
on  the  merits,  and  the  proceedings  against  them  in  that  Court 
were  a  nullity."     In  Muhammad  8alim  v.  Nabian  Bihu^^  the 
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former  suit  had  been  dismissed  on  the  ground  of  misjoinder 
and  non-payment  of  additional  Court  fees,  and  the  Allahabad 
High  Court  held,  that  that  would  not  bar  a  fresh  suit  on  the  same 
cause  of  action  ;  Mr.  Justice  Mahmood  observing  that  the 
earlier  decisions  referred  to  above  would  apply  under  the 
present  Code  also.  In  fact,  it  is  quite  a  generally  admitted 
principle  that  when  it  can  be  gathered  from  the  record  of  the 
former  suit  that  the  merits  of  the  controversy  were  not  passed 
upon,  but  the  decision  proceeded  upon  some  technical  objec- 
tion not  affecting  the  plaintiff's  ultimate  right  to  sue,  the 
decision  will  not  bar  a  subsequent  suit.  For  instance,  the 
American  Courts  also  have  repeatedly  held  that  if  a  suit  is 
dismissed  for  defect  of  pleadings,^^  or  of  parties,  or  of  a 
misconception  of  the  form  of  proceedings,  or  for  want  of 
jurisdiction,^'^'' or  for  default  in  giving  security  of  costs,^'  or  dis- 
posed of  on  any  ground  which  does  not  go  to  the  merits  the 
order  of  dismissal  or  disposal  will  not  be  res  judicaiaJ^^  And 
where  a  party  dealing  with  an  agent  brings  a  suit  against  him 
and  principals  jointly,  and  in  consequence  of  a  misnomer  of  the 
principals  fails  to  secure  a  valid  judgment  against  them,  he  is 
not  thereby  estopped  from  suing  the  said  principals  again." ^ 

51.  In  all  these  cases,  however,  the  decision  on  the  preli- 
minary point  on  which  the  suit  fails  is  res 
judicata  in  regard  to  that  point  itself  in  a 
subsequent  suit.  Thus  Dr.  Bigelow,  citing  a 
considerable  number  of  American  cases, 
says,2^: — *'  If  the  decision  was  rendered  upon 
a  mere  motion  or  a  summary  application,  or  if  the  cause  was 
dismissed  upon  some  preliminary  ground,  as  upon  a  plea  in 
abatement,  e.  a.,  because  the  wrong  forum  or  mode  of  suit  had 
been  resorted  to,  for  want  of  jurisdiction,  defect  in  the  pleadings, 
misjoinder,,  non-joinder,  non-appearance  of  the  plaintiff,  or  the 
like,  the  parties  are  at  liberty  to  raise  the  main  issue  again  in 
any  other  form  they  choose,*'  but  he  admits  that  **  a  judgment 
upon  a  point  not  touching  the  merits  of  the  principal  matter 
in  dispute,  will  in  respect  of  that  point  ordinarily  raise  an 
estoppel.^  Similarly  Mr.  Freeman  observes  that — '*  a  judg- 
ment given  because  of  a  misjoinder  or  non-joinder  of  parties, 
plaintiff  or  defendant,  or  because  of  the  want  of  capacity  of  a 
party   plaintiff  or  defendant  to  sue  or  to  be  sued,  establishes 


Decision  on  a  preh*- 
minary  point  is  res 
judicata  as  regards 
that  point  in  a  sub- 
sequent suit. 


a»  Wellg  V.  Mooro,  49  Mo.  220. 
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nothing  but  such  defect  or  incapacity,  and  cannot  defeat  a  sub- 
sequent suit  in  which  the  vice  causing  the  former  judgment  does 
not  exist.^'  .  .  .  The  dismissal  of  a  suit  on  the  ground 
that  the  plaintiff  had  no  title  at  the  time  has  often  been  held 
not  to  bar  a  subsequent  suit  after  the  perfection  of  thetitle,  ^®"^^ 
So  also  the  dismissal  of  a  suit  by  an  assignee  of  a  mortgagee 
on  the  ground  of  a  defect  in  the  assignment  is  held  not  to 
bar  a  subsequent  suit  brought  after  the  assignment  has  been 
perfected. 

It  has  been  often  held  that  the  dismissal  of  a  suit  on  the 
ground  only  of  the  plain tiflF  having  mistaken  his  remedy  or 
form  of  action/^  or  on  the  ground  of  any  technical  defect, 
irregularity  or  informality'*  is  not  res  judicata  in  regard  to 
a  subsequent  suit  in  a  proper  form.  So  also,  the  dismissal  of 
a  suit  on  the  ground  that  it  is  prematurely  brought,  the  alleged 
demand  not  having  yet  become  due,  is  held  not  to  bar  a  subse- 
quent suit  for  the  same  demand  after  it  should  fall  due,  and 
ripen  into  a  cause  of  action/*  Where  a  suit  fails  only  as 
to  a  part  of  the  plaintiflTs  demand  as  being  premature,  the 
judgment  will  not  bar  a  subsequent  suit  for  that  part  after  its 
accruing  due/'  The  Indian  High  Courts  have  also  taken 
the  same  view.  In  Ramireddi  v.  Suhbareddit^"^  the  dis- 
missal of  a  suit  brought  by  the  assignee  of  a  mortgagee  on  the 
ground  that  he  had  not  given  notice  to  the  mortgagor,  was 
held  not  to  bar  a  suit  by  the  same  assignee  after  his  giving 
liotice.  It  may  be  observed,  however,  that  the  form  in  which 
the  rule  o(  res  judicata  is  enacted  in  the  present  Code  dispenses 
for  the  purposes  of  that  rule  with  all  distinction  between  a  deci- 
sion on  a  cause  of  action  or  on  a  preliminary  point,  as  in  both 
the  cases  a  decision  as  to  an  issue  will  be  a  bar  in  regard  to  that 
issue,  whatever  bearing  it  may  have  had  in  the  suit.  Where  a 
decree  was  obtained  against  A.  aa  his  brother's  representative 
for  land  purchased  from  the  brother,  and  an  objection  in  exe- 
cution of  the  decree  against  the  delivery  of  its  possession  by  A., 
on  the  ground  that  the  land  was  his  own  and  not  his  brother's^ 
was  disallowed  as  it  had  not  been  raised  in  the  original  suit, 
the  order  disallowing  the  application  was  held  not  to  constitute 
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resjudicata^  **  because  it  could  only  do  so  if  it  had  been  tried 
as  a  suit  under  Sec.  331,  Civil  Procedure  Code,  and  adjudicated 
upon  which  it  was  not.'*^^ 

52.  The  same  general  rule  is  applicable,  even  when  the 
Any  matter,  not  de-  decision  is  not  on  a  preliminary  point, 
cided,  may  be  raised  Thus,  where  in  a  Suit  for  rent  at  a  certain 
in  a  subsequent  suit,  ^ate,  that  rate  was  held  not  to  have  been 
proved,  and  a  decree  was  given  for  the  amount  due  at  the  rate 
admitted  by  defendant,  without  any  finding  in  favor  of  that  rate, 
the  Calcutta  High  Court  held  in  Punnoo  Singh  v.  Nirghin 
Singky^^  that  the  question  as  to  the  rate  of  rent  could  not  be  said 
to  have  been  decided^  so  as  to  constitute  res  judicata  in  a  sub- 
sequentsuit.  "It  was  one  thing,"  said  Sir  Richard  Garth,  C.  J., 
in  delivering  the  judgment  of  the  Court  in  that  casCf  '*  to 
adjudge  that  the  plaintiffs  should  recover  from  the  defendants  as 
the  rent  for  tho^e  years  the  sum  which  the  defendants  admitted 
to  be  due.  It  was  another  thing  to  adjudge  that  the  sum  so 
admitted  by  the  defendants  was  the  proper  amount  of  rent.*' 
In  Hurry  Behari  v.  Pargun^'^  the  decision  in  the  former  suit 
as  to  the  rent  for  a  certain  year  was  held  to  be  conclusive  as  to  the 
rent  payable  for  that  year  in  a  subsequent  suit  for  another 
year's  rent,  but  only  on  the  ground  that  the  former  decree 
could,  in  the  peculiar  circumstances,  be  construed  so  as  to  have 
decided  the  rate  of  rent.  Pigot  and  Gordon,  JJ.,  said — **  We 
have  been  referred  to  the  cases  Punnoo  Singh  v.  Nirghin  Singh^^ 
and  Jeo  Lai  Singh  v.  Surfun,^^  and  it  is  urged  upon  us  that  where 
a  plaintiff  claims  as  rent  a  particular  sum,  and  it  is  held  by  the 
Court  that  he  has  failed  to  establish  that  to  be  due,  and  the 
Court  upon  an  admission  by  the  defendant  gives  a  decree  for  a 
lesser  sum,  that  cannot  operate  under  the  rule  oi  res  judicata  as 
determining  conclusively  the  due  amount  payable  for  the  year, 
the  rent  of  which  is  sued  for.  That  proposition  is  too  large. 
It  may  or  may  not  be  res  judicata  according  to  what  the  Court 
actually  finds.  It  may  be  discovered  from  an  examination  of  the 
proceedings  in  the  suit  that  all  that  was  determined  in  it  was  that 
the  plaintiff  should  recover  from  the  defendants,  as  rent  for  the 
period  in  question,  the  sum  admitted  by  them  to  be  due  ;  or  it 
may  be  that  what  was  decided  was  that  the  sum  admitted  by 
the  defendants  was  the  proper  amount  of  rent  payable  for  the  land 
in  suit  for  the  year  or  years  in  question.  That  may  be  ascertained 

•»  Gourmoni  Dabee  •.  Jugut  Chandra,  I.  L.  B.     f  '^  I  L.  R.  XIX.  (  al.  656. 

XVn.  Cal.  57.  "  T.  L.  B.  VII.  Cal.  MS. 
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from  a  common  sense  view  of  the  judgment  by  seeing  what  was 
decided.''  This  decision  has  been  followed  in  Bakshi  \.  Nizam" 
uddiut^  on  the  ground  that  '^the  Judges  in  arriving  at  the 
conclusion  at  which  they  arrived,  as  to  the  amount  of  money 
due  from  the  defendants  to  the  plaintiffs,  tried  and  decided  the 
question  judicially,  what  was  the  yearly  rent  at  which  the 
tenure  was  held  by  the  defendants  under  the  plaintiffs."  In 
Mam  Oobindv.  Mungur  Ram,*^  the  Subordinte  Judge  trying 
it  expressed  an  opinion  on  one  of  the  several  points  at  issue  in 
the  suit,  but  that  opinion  was  held  not  to  constitute  res  judicata, 
as  the  suit  was  dismissed  on  the  ground  that  it  ought  to  have 
been  instituted  in  the  Court  of  a  Munsiff. 

The  contrary  has  been  argued  in  some  cases  on  the  o;round 
that  when  an  issue  is  or  has  to  be  raised  in  a  certain  suit,  the 
dismissal  of  the  suit  on  any  ground  involves  a  decision  of  that 
issue,  and  the  plaintiff  by  submitting  to  the  order  of  dismissal 
may  be  said  to  acquiesce  in  that  decision.  Mr.  Nelson*^ 
observes,  with  reference  to  the  principle  of  such  cases,  that  in 
them  'Uhe  plaintiff  should  be  held  to  have  abandoned  the 
ground  or  question  of  right  not  adjudicated  upon,  in  that  he  did 
not  make  it  a  ground  of  appeal  before  the  proper  Court,  and 
that,  if  the  Court  declines  to  consider  a  question  of  right  before 
it,  and  dismisses  the  suit  untried,  the  proper  and  only  legal 
remedy  is  to  appeal  from  the  decree  of  dismissal."  That  also 
was  the  view  taken  with  reference  to  Sec.  2  in  Ghasee  Khan  v. 
KallUi^  in  which  a  suit  by  the  purchaser  of  a  widow's  rights  in 
certain  property  for  the  separate  possession  of  her  share  had  been 
dismissed  on  the  ground  that  the  plaintiff  must  first  establish 
the  extent  of  his  right  and  the  validity  of  his  purchase,  and  the 
subsequent  suit  brought  for  that  purpose  was  held  barred 
because  *'  if  the  Court  failed  to  decide  all  the  matters  before  it, 
the  remedy  lay  in  an  appeal  and  not  in  a  second  suit.'*  So  also 
in  Shah  Newaz  v.  Mowaz,'^'^  a  decree  for  money  due  on  a 
mortgage-bond,  in  spite  of  the  mortgagee's  plea  of  want  of 
some  of  the  consideration  was  held  to  bar  a  subsequent  suit  by 
the  mortgagee  for  the  recovery  of  the  consideration,  though  it 
was  admitted  that  the  Court  in  the  former  suit  made  a  mistake 
in  not  enquiring  into  the  consideration. 

As  against  that  view,  it  is  usually  pointed  out  that  the 
plaintiff  is  not  bound  to  appeal  against  the  dismissal  even  when 
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it  is  wrong,  and  that  there  is  no  warrant  for  holding  that  the 
decision  on  a  preliminary  or  any  other  point  is  a  decision  on  any 
issue  which  has  expressly  been  left  undecided.  Their  Lordships 
of  the  Privy  Council  have  recently  held  in  Jagatjit  Singh  v. 
Sarabjit  Singh"^^  that  the  dismissal  of  a  suit,  in  which  a  certain 
claim  is  included,  without  any  enquiry  or  finding  as  to  that 
claim,  does  not  bar  a  subsequent  suit  for  that  claim,  and  Lord 
Hobhouse  in  delivering  their  Lordships*  judgment  said  :  **Sec, 
13  does  not  enact  that  no  property  comprised  in  a  suit  which  is 
dismissed  shall  be  the  subject  of  further  litigation  between  the 
parties.  The  moment  land  was  shown  to  belong  to  Tappa  S., 
it  was  considered  as  out  of  the  suit.  It  seems  to  have  been  the 
express  intention  of  both  Courts  to  decide  nothing  about 
Tappa  S/' 

53.     On  the  same  principle  it  is.  generally  held,  that  when 
in  a  former  suit  a  point  was  expressly  left 
Any  matter  expressly     undecided,  it  cannot  be  held   to  have   been 
left  undecided  will     decided  in  that  suit,^  and  this  is  a  fortiori 
not   be   deemed   to  i  .i  .  •  •         .  i     J^'^'^y* 

have  been  decided.  ^0  where  the  party  raising  it  and  pressing 
for  its  decision  was  referred  to  a  separate  suit. 
In  ordinary  cases  this  would  appear  to  be  quire  a  truism.  In 
Mobaruck  Hossein  v.  Sheo  Oobind,^'^  and  in  Sheoraj  Nundun 
Singh  v.  Deo  Nundun  Singhy*^  all  the  points  in  the  former 
suit  had  been  expressly  reserved  for  determination  in  a  future 
suit  as  between  the  parties  to  the  subsequent  suit,  and  the 
decision  in  the  former  suit  was  therefore  held  not  to  constitute 
res  judicata.  In  Ghursobhit  v.  Ramduty^^  a  suit  for  rent  on 
the  basis  of  an  agreement  was  dismissed  because  the  agreement 
was  not  proved,  and  without  any  finding  as  to  the  occupancy 
title  on  which  the  defendant  relied.  In  a  subsequent  suit  for 
ejectment,  the  defendant  contended  that  on  account  of  Expla- 
nation IL  he  was  in  regard  to  the  question  of  title  in  the  same 
position  as  if  that  point  had  then  (in  the  former  suit)  been 
decided  in  his  favor;  but  the  contention  was  negatived,  and  Sir 
Richard  Garth,  C.  J.,  said  in  the  judgment  of  the  Court  that, 
"  that  explanation  was  intended  to  apply  to  a  case  where  the 
defendant  had  a  defence  and  a  decree  was  passed  against  him 
because  he  did  not  raise  that  defence,  and  was  never  intended 
to  enable  a  party  to  treat  a  point  as  having  been  decided  in  his 
£tvor  in  a  former  suit,  which  was  in  fact  not  so  decided,  and 
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which  it  was  not  necessary  for  the  purposes  of  the  suit  to  decide 
at  alK*'  In  Thyila  Kandi  TJmmatha  v.  Kunhamed,^^  the  plain- 
tiff had  first  sued  for  a  paramba^  alleging  that  it  was  hers  and 
that  she  had  let  it  to  the  defendant,  but  the  Munsiff  enquiring 
only  about  the  lettingy  and  considering  it  unproved,  dismissed 
the  claim.  The  plaintiff  sued  for  it  again,  alleging  the  same  title 
and  letting,  and  Mr.  Justice  Innes  and  Mr.  Justice  Muttusamy 
Ayyar  held,  "that  the  question  of  title  cannot  be  said  to  have 
been  heard  and  determined  in  the  former  suit  in  which,  though 
the  question  was  originally  in  issue,  the  Judge  excluded  it  from 
consideration  and  practically  proceeded  with  the  suit  as  though 
it  was  simply  a  suit  to  recover  rent,  on  the  footing  that  the  rela- 
tion of  landlord  and  tenant  subsisted  between  the  parties."  The 
Judges  further  observed  that — '*it  has  often  been  held  that 
matters  directly  and  substantially  in  issue  have  been  heard  and 
determined,  although  the  judgment  of  the  Court  does  not 
expressly  allow  or  disallow  them.  In  such  a  case  the  aggrieved 
party  has  his  remedy  in  an  appeal  or  an  application  for  review; 
but,  if  he  acquiesces  in  the  judgment,  the  matter  so  put  in 
issue  must  be  regarded  as  having  been  decided  when  the  judg- 
ment becomes  final.*'  This  observation  was  a  mere  obiter  dictum, 
however,  and  no  authorities  were  referred  to  in  support  of  it. 
In  the  English  and  the  American  Courts  also,  when  a  bill  in 
equity  is  dismissed  without  prejudice,  the  effect  of  the  reserva- 
tion is  to  prevent  the  decree  from  constituting  a  bar  to  another 
suit  brought  for  the  same  subject-matter.^*  The  French  Jurists 
also  take  the  same  view.  L^combe  after  referring  to  cases  in 
which  a  suit  may  be  and  is  decided  on  an  examination  of  only 
one  of  the  relations  of  right  pleaded  by  the  defendant,  says: — 
Dans  ce  cas^  les  rapports  de  droit  que  le  juge  n'aura  pas  en  besoin 
d^examiner  resteront  au  contraire  intacts^  el  aucune  des  parties 
ne  pourra  a  leur  hgard  se  prSvaloir  a  Vencontre  de  Vautre  de 
Fautoriti  attribuie  aux  dhisions  judiciaires. 

54.     The  real  difficulty  is  experienced  in  those  cases  in 

Same    rul      a  plies     ^^^^^  ^^®  decision  of  the  point  raised  was 

when    the    mat-     necessary    for  the  disposal  of  the  suit,  and 

ter  left  undecided     the   Court  wrongly   refused  to  decide  the 

required  to  he  de-     point.     This  was  the  case  in   JEmamooddeen 

^lJnlf^'h?.nu' "'     V.  Futteh  AH,''  in  which  the  former  suit  for 
8ion  01  tne  suit.  ,  \     ,  ,    , 

possession  against  a  person  as  sub-lessee  was 

dismissed  by  the  Original  Court  on  the  ground  of  the  defendant 

•0  I.  L.  a  IV.  Mad.  808.  \  •!  fil.  Jad.  800.  |  »>  111.  C.  L.  B.  447. 


Digitized  by 


Google 


S.  54.]  MATTER  LEFT  UNDECIDED  IS  NOT  CONSIDERED  DECIDED.      110 

having  purchased  the  laud  from  the  intermediate  holder, 
but  the  Lower  Appellate  Court  gave  a  decree,  and  vefusing  to 
enquire  into  and  determine  the  question  of  the  purchase,  refer- 
red the  defendant  to  a  separate  suit  on  that  ground.  Jackson, 
J.,  in  delivering  the  judgment  of  the  High  Court  in  the  subse- 
quent  suit,  said  that,  although  the  defendant  was  not  well 
advised  in  omitting  to  appeal  specially,  yet  neither  the  terms  of 
Sec.  2,  nor  the  general  principles  usually  acted  upon,  absolutely 
precluded  the  hearing  of  the  (subsequent)  suit;  and  that  as 
plaintiff  had  done  all  he  could,  ^^  we  ought  not,  in  the  interests 
of  justice,  to  hold  the  plaintiff  bound  as  by  an  estoppel."  In 
KanaiLall  v.  SashiBhuson^^^  Mr*  Justice  McDonell  in  deliver- 
ing the  judgment  of  the  Calcutta  High  Court  said: — '*We 
think  it  impossible  to  say,  that  a  question  not  only  not 
decided  in  the  previous  suit,  but  in  express  language  excluded 
from  the  decision  therein,  can  be  treated  as  a  res  judicata.'^ 
In  Ram  Charan  v.  Beazuddin^^^  the  Courts  found  them- 
selves unable  in  the  former  suit,  on  account  of  error  in  the 
frame  of  the  suit,  to  decide  as  to  what  lands  the  plaintiff  was  enti- 
tled to  by  virtue  of  his  purchase,  and  therefore  refrained  from 
deciding  that  point,  and  left  it  to  the  plaintiff  to  bring  a  fresh 
suit  framed  in  such  a  manner  that  the  Court  might  be  able  to 
grant  the  relief  sought.  Sir  Richard  Garth,  C.J.,  in  delivering 
thejudgment  of  a  Division  Bench  in  the  subsequent  suit,  said: — 
'•  It  may  be  that  in  the  former  suit  both  Courts  ought,  properly 
speaking,  to  have  insisted  on  proper  issues  being  raised,  and  to 
have  tried  those  issues  upon  the  best  evidence  that  the  parties 
could  adduce.  But  we  are  not  prepared  to  say  that  the  course 
taken  by  those  Courts  was  ultra  vires.  They  considered, 
rightly  or  wrongly,  that  they  were  not  in  a  position  to  try  the 
main  question  in  the  cause ;  and  it  is  clear  that  a  question, 
which  was  advisedly  left  undecided  in  the  former  suit,  cnnnot 
be  said  to  have  been  heard  and  finally  decided  within  the 
meaning  of  Sec.  13."  In  Babu  Laly.  Ishri  Prasadf^^  certain 
property  hypothecated  as  security  to  M.  was  sold,  at  his  in- 
stance, in  satisfaction  of  his  debt  and  purchased  by  him.  The 
second  mortgagee  of  the  same  property  then  sued  the  mort- 
gagor and  M.  to  have  that  property  sold  in  satisfaction  of  his 
mortgage-debt,  and  got  a  decree  which  provided  that  '•  it 
would  be  competent  to  M.  to  sue  to  enforce  his  lien,  and  that, 
when  he  did  so,  the  purchaser  under  the  decree  would  have  the 
option   of  discharging  the  first  incumbrance,*'    and  the  Full 
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Bench  finally  held  that  a  subsequent  suit  by  M.  was  not  barred 
as  the  title  asserted  by  M.  in  the  subsequent  suit  was  not 
disaffirmed,  but  rather  declared  in  the  first  suit. 

In  Becharji  v.  Pnj'ajV^  the  plaintiff  had  first  sued  for  half 
a  share  of  the  undivided  property  as  a  coparcener,  and  on  a  private 
compromise  effected  between  the  parties,  which  did  riot  make  any 
substantial  alteration  in  the  plaintiffs  right  to  partition  as  an 
undivided  member  of  the  family,  the  suit  was  withdrawn  with- 
out any  express  permission  as  to  a  fresh  suit.  The  plaintiff 
sued  again  for  the  same  share  as  a  coparcener  without  alleging 
the  compromise,  but  the  suit  was  dismissed  as  barred  by  the 
prior  suit,  the  plaintiff^s  application  to  amend  the  plaint  by 
insertinginit  the  compromise  having  been  wrongly  refused,  and 
the  High  Court  finally  held  that,  that  dismissal  could  not  bar 
a  subsequent  suit  for  the  same  share  on  the  basis  of  the  compro- 
mise. Jardine,  J.,  said  that  in  Ram  Gharan  v.  Reazuddin 
and  Babu  Lai  v.  Ishri  Prasad  **  the  courts  which  had  tried 
the  first  of  the  two  suits  under  consideration  had  indeed  suggested 
to  plaintiff  to  bring  a  fresh  suit,  and  the  plaintiff's  conduct  in  so 
doing  rather  than  appealing  was  treated  by  the  High  Courts  as 
reasonable  submission  to  the  Court.  In  the  present  case  no 
such  suggestion  was  made  .  .  .  But,  plaintiff's  conduct  in 
bringing  the  present  suit  on  thecompromise  is  much  the  same: 
and  the  above  two  cases  are  authorities  for  the  position  that  in 
such  circumstances  the  rule  of  res  judicata  cannot  be  applied 
with  justice."  Mr.  Justice  Candy,  observed  that  in  Umatara 
jDebi^'^  and  Denobundhoo^^^  the  plaintiff  had  refused  in  the 
former  suit  to  put  forward  the  title  on  which  he  relied 
in  the  second  suit,  and  thereby  prevented  the  Court  from 
dealing  with  it,  and  said,  **  Refusal  to  bring  forward  a  title  is 

very  different  from  omission  to  recite  in  the  plaint 

Assuming  that  the  cause  of  action  in  the  present  suit,  even  so 
far  as  it  is  based  on  the  agreement  of  1874,  is  the  same  as  the 
cause  of  action  in  the  suit  based  on  a  general  right  for  partition, 
no  law  or  authority  hitherto  accepted  in  this  Court  can  be 
found  for  holding  that,  because  Pujaji  did  not  recite  the 
agreement  in  his  plaint  of  1883,  though  it  was  brought  forward 
in  the  proceedings  and  the  Subordinate  Judge  expressly  ex- 
cluded it  from  adjudication.  Pujaji's  sons  are  now  barred  from 
suing  on  that  agreement.     To  use   the  language  of  the  judg- 

»«  I.  L.  a.  XIV.  Bom.  31,  I  «*»  IL  B.  L.  R.  A.  C.  102. 
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ment  of  this  Court  in  Kakaji  Ranoji  v.  Bapuji  Madhavrav^^^ 
it  would  certainly  be  strange  and  but  little  creditable  to  our 
system  of  procedure,  if  we  were  obliged  to  hold  that  the 
present  action  is  barred  by  the  fornner  suit  in  which  nothing 
was  decided  except  that  the  present  action  was  the  remedy  to 
which  the  plaintiff  should  resort/'  In  Avala  v.  Kuppu^  bXm^ 
effect  was  given  to  a  reservation,  embodied  in  the  decree,  of 
a  plaintiff's  right  of  future  suit  as  to  a  certain  point  which  it 
was  necessary  to  adjudicate  upon  for  the  decision  of  the  case. 
In  America,  the  Supreme  Court  of  the  United  States  in 
Washington  Packet  Co.  v.  SicJcles,^^  said  that  **  even  where  it 
appears  from  the  intrinsic  evidence  that  the  matter  was  proper- 
ly within  the  issue  controverted  in  the  present  suit,  if  it  be  not 
shown  that  the  verdict  and  judgment  necessarily  involved  its 
consideration  and  determination,  it  will  not  be  concluded." 

55.     A  reservation  of  any  matter  for  disposal  in  a  future 

suit  is  not  as  such    binding  on    the  court 

ReserratioD  of  a  mat-     trying  the  subsequent  suit.     Thus  in  Wat' 

iTnbte  Sll'^it'is     ^^^  ^"  '^^   Collector  of  Raj'Shahye,'^''  the 

not"  bb^d"ing^n"'the     ^ovmQv  suit    was   dismissed,    because    the 

subsequent  suit.         evidence  of  the  plaintiff's  right  to  sue  was 

not  produced  on  the  date  fixed;    but  the 

decision  was  accompanied  with  a  direction  that  the  order  was 

not  intended  to  bar  the  plaintiffs  from    proceeding   as   if  that 

action  had  not  been  brought.    Notwithstanding  the  reservation, 

the  High  Court  held    the   subsequent   suit   barred,   and   their 

Lordships  took  the  same  view  on   appeal.     Sir  J.  W.  Col  vile, 

in  delivering  their   l-^niship's  decision   said — **  We  have  not 

been  referred  to  any  case,  nor  are  we  aware  of  any   authority 

which  sanctions  the  exercise  by  the  country  Courts  of  India  of 

that  power  which  Courts  of  equity  in  this  country  occasionally 

exercise,  of  dismissing  a  auit  with    liberty    to   the   plaintiff  to 

bring  a  fresh  suit  for  the  same  matter.     Nor  is  what  is  techni- 

callj  known  in  England  as  a  non-suit,  known  in  those  courts. 

There  is  a  proceeding  in  those  courts  called  a  non-suit,  but  that 

seems   to  be   limited    to   cases  of  misjoinder  either  of  parties 

or  of  the   matters  in  contest  in  the  suit ;    to  cases  in  which  a 

material   document  has  been  rejected  because  it  has  not  borne 

the  proper  stamp;  and  to  cases  in  which  there   has  been  an 

erroneous    valuation   of  the  subject  of  the   suit     .     .     •     • 

It  has  been  argued  that  that  decree  not  having  been  appealed 

«•  Vni  B.  H.  C.  B.  A.  C.  208.     !   «•  i.  f..  B.  VIII  Mad.  77.   |  «i  6  Wall.  603.  |  •»  Xm  M.  I.  A.  1«0. 
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against  in  the  original  siiit,  was,  at  all  events,  whether  regu- 
larly or  irregularly  made,  binding  in  the  particular  case,  and 
that  it  was  not  competent  to  the  High  Court  in  this  suit  to 
question  its  propriety.  Their  Lordsliips  are  not  disposed  to 
take  that  view.  Without  laying  down  positively,  that  in  no 
case  could  such  a  reservation  be  properly  made  by  a  judge  in 
one  of  the  Indian  Courts,  they  think  that  it  was  open  to  the 
High  Court  to  consider  the  propriety  of  the  reservation/' 
In  Mohan  Lai  v.  Jiam  Dial,^^  a  suit  for  recovery  of  a  bond 
and  for  some  money  j^aid  in  excess  of  the  amount  due  on  it  was 
dismissed  on  the  ground  that  a  certain  amount  due  on  the 
bond  remained  unpaid.  On  appeal  by  defendant  the  Lower 
Court  held  that  a  still  larger  sum  was  payable,  but  the  High 
Court  set  aside  that  order  on  the  ground  that  the  defendant 
had  no  right  of  appeal  from  the  original  decree,  as  it  was  in 
his  favor,  expressing  its  regret  "that  if  the  parties  are  again 
obliged  to  come  into  Court  the  account  must  be  taken  again," 
A  subsequent  suit  for  fresh  account  was  held  barred  how- 
ever, the  observations  of  the  High  Court  in   the   former  suit 


being    treated 
Straight  J 


observed  by 
to  alter  the 
Oldfield,  J, 
amount  to  a 
be  re-opened, 


as  mere  ohiter  dictay  which  as 
could  "  have  no  force  or  effect 
legal  rights  and  disabilities  of  the  parties." 
further  said — **  Obviously  those  remarks  cannot 
judicial  determination  that  the  accounts  might 
for  that  was  a  point  which  could  only  be  determined  judicially 
at  the  hearing  of  any  fresh  suit  which  might  be  broujiht  and  by 
the  Court  deciding  such  suit.*'  In  Sukk  Lai  v.  Bhikhi/"^  such 
a  reservation  in  a  decree  was  treated  by  a  Full  Bench  of  the 
Allahabad  High  Court  on  a  review  of  the  prior  decisions  of  the 
Court,^^  as  having  been  without  jurisdiction  and  in  excess  of 
the  powers  vested  in  the  Judges  in  India,  and  therefore  a  nullity. 
In  that  case,  the  plaintiff's  claim  to  a  third  share  of  the  land 
sued  forin the  former  suit  was  considered  proved;  but  the  entire 
suit  was  dismissed,  with  a  remark  in  the  decree,  that  that 
order  would  not  prevent  the  plaintiff  from  instituting  a  suit 
for  the  one-third ;  and  a  subsequent  suit  fir  that  one-third  was 
held  barred  by  the  former  dismissal  on  the  ground  of  res  judicata. 
In  Udmi  V.  Neki^^  in  the  former  suit  the  claim  for  redemption 
was  dismissed  on  the  ground  that  the  plaintiff  had  no  locus 
standi  while  the  mortgagor's  sons  were  alive.     In  the  judg- 


«»  I.  L.  R.,  n  All.  843,  P.  B. 
«*  I  L.  R.  XI  All.  187. 

<«  Gane^Rai  c.  Kalka  Prasad,  I.  L.  R.,  V  All. 
605. 
Salig  Ram  v.  Tribhawan,  1883  All.  W.  N.  171. 
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ment  there  was  a  remark  that  if  the  said  sons  did  not  claim 
redemption  within  three  years,  the  plaintiff  would  be  able  to  do 
that,  A  subsequent  suit  after  three  years  was  held  barred  on  the 
ground  of  res  judicata,  but  chiefly  on  the  ground  that  the  remark 
was  not  embodied  in  the  decree,  and  w^as  rather  thrown  out  as  a 
sutjgestion  than  recorded  as  a  part  of  the  final  order  in  the 
case.  This  case  was  much  like  that  of  Avala,  with  the  exception 
that  in  this  the  decree  was  not  amended  so  as  to  embody  the 
remark  about  the  reservation  as  to  the  subesquent  suit,  as  was 
done  in  AvaMs  case. 

56.     It  is  not  necessary  to  constitute  a  decision    in  a  suit 
Decision  to  be  res  judi-     ''^^  judicata^  tliat   evidence   should    have 
cata  need    not  have     been  recorded  in    that    suit  and  the  deci> 
been    passed   on  evi-     sion  passed  on  the  evidence.     Thus  it  was 
^"^®*  often  held  that  a  decision  under  Sec,  148 

of  the  Civil  Procedure  Code  of  18e59  would  be  r^5  judicata. 
In  Mofizooddeen  v.  Amooddeeriy^^  tiie  plaintift*  failed  to  produce 
evidence  on  liie  date  fixed,  and  there  being  nothing  else  to 
support  his  case,  the  Court  dismissed  the  suit,  and  in  a  subse- 
quent suit,  Mr.  Justice  Aiuslie  finally  held,  that  the  Court 
which  made  the  decree  of  dismissal  •*  heard  all  that  was 
laid  before  it  by  either  party,  determined  the  suit  on  the 
materials  then  before  it,  and  made  sue!)  a  decree  as  is  an 
estoppel  under  Sec.  2  of  Act  VIII.  of  1859."  In  Venkata- 
chalam  v.  Mahalakshmamma,^^  a  decision  under  Sec.  148 
of  t!ie  Civil  Procedure  Code,  1859,  was  held  to  constitute  res 
judicata,  and  Muttusanii  Ayyar  and  Parker,  JJ.,  said— *'The 
plea  (of  res  judicata)  no  doubt  ordinarily  presupposes  an 
adjudication  on  the  merits  as  contradistinguished  from  an 
adjudication  of  which  the  effect  consists  in  suspending 
the  right  of  action  until  a  certain  event  occurs  or  for 
some  time.  The  counsel  for  the  appellant  overlooks  the 
fact  that  there  may  be  a  statutory  direction  that  in  case 
the  plaintiff  neglects  to  produce  evidence  and  to  prove  his 
claim  as  he  is  bound  to  do,  the  Court  do  proceed  to  decide  the 
suit  on  such  material  as  is  actually  before  it,  and  that  the  deci- 
sion so  pronounced  shall  have  the  force  of  a  decree  on  the 
merits,  notwithstanding  the  default  on  the  part  of  the  plaintiff. 
We  are  of  opinion  that  Sec.  148  contained  such  direction.  •  . 
.  •  The  ground  of  decision  under  that  section  is  not  simply 
that  there  was  default,  but  that  there  were  no  merits  proved.     , 
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.  .  It  (the  section)  directed  that  the  Court  might  proceed  to 
decide  the  suit,  notwithstanding  the  default,  constituting  thereby 
the  decision  on  the  imperfect  material  on  the  record  into  a 
decree  on  the  merits  which  under  Sec.  13  would  bar  a  suit." 
The  same  has  been  held  in  regard  to  decisions  under  Sec.  158 
of  the  Civil  Procedure  Code,  1877,  the  language  of  which  is 
identically  the  same  with  that  of  the  present  Code.  Thus  in 
Kartick  Chandra  v.  Sridhar  Mandal^^  Mr.  Justice  Tottenham 
in  delivering  the  decision  of  a  Division  Bench  of  the  Calcutta 
High  Court  said, — **The  plaintiffs  having  failed  to  adduce 
evidence,  which  it  was  incumbent  upon  them  to  do,  the  suit 
was  dismissed  ;  and  must  be  held  to  have  been  dismissed  on  the 
merits."  In  Arunachala  v.  Panchanadam^^^  Sir  C.  Turner, 
C.  J.,  and  Brandt,  J.,  held  that  a  decision  under  Sec.  158, 
Civil  Procedure  Code,  1877,  as  to  a  plaintiff  not  having 
been  adopted,  was  res  judicata  in  a  subsequent  suit  against 
the  next  reversioner.''  The  rule  is  of  a  general  applica- 
tion, and  acted  upon  in  other  countries  also.  Thus  in 
Lyon  v.  Perin  Manufactaring  Go. 9^^  the  former  suit  had 
been  dismissed  on  the  merits  without  taking  evidence^  and 
the  dismissal  was  held  to  constitute  res  jadicataJ'^  In 
France  also  such  decisions  are  distinguished  from  les  juge- 
ments  avant-dire  droits  thoujjh  the  distinction  appears  to  have 
been  ignored  in  some  early  laws  there.  Speaking  of  them  as  really 
definitive,  Lacombe  says: — **  Telles  sont  celtes  gui  condamnent 
une  partie  faute  d^ avoir  produit  une  piece  ou  fait  une  justifi- 
cation quelconque\  ce  n' est  pas  en  effet  une  reserve  du  droit  de 
produire  la  pihce  ou  de  fournir  la  justification^  cest  seulement 
le  motif  d'une  condamnation  definitifj^^  But  of  course  it  is  dif- 
ferent with  decisions  that  reserve  the  rights  of  parties,  or  se 
bornent  a  statuer  quant  a  present  ou  en  I'etat,  and  thus  are  like 
the  ju<lgments  of  non-suit  in  England. 

r  In  ShaniSinghv.  Kharh  Singh  ^^  the  decision  in  the  former  suit  was  held  not  to  be 
bindmg,  yet  that  case  is  not  an  authority  against  the  general  rule,  as  though  that  decision 
professed  to  have  been  passed  under  Sec.  158,  it  really  decidai  nothing,  and  was  regardetl  as 
tantamount  to  a  mere  rejection  of  the  plaint.  No  issues  had  been  framed,  and  even  the 
defendant's  statement  was  not  recorded.  The  suit  was  simply  summarily  dismissed, 
because  the  plaintiff  insteatl  of  filing,  as  the  Court  had  directed,  an  extract  from  the 
Settlement  record  relating  to  the  particular  lands  claimed  by  him,  had  filed  an  extract 
relating  to  the  whole  holding,  and  the  Court  was  thus  unable  to  say  what  the  plaintiff 
was  r^y  claiming. 
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57.     A  decision  in  a  former   suit  in  accordance   with  an 
Decision     in     accor-     ^^^^rd  of  the  arbitrators,  to  whom  the  mat- 
dance  with  arbitra-     ter  should  have    been    referred,    would    be 
tor's  award  may  be     res  judicata ;  ^^  such   an  award   having,   as 
res  judicata.  observed  by   Mr.  Justice  Bell  in   Lloyd  v. 

Barr^^9  "  the  same  legal  effect  as  the  verdict  of  a  jury  and  judg- 
ment thereon  under  an  issue  strictly  made  up.*'  The  same  was 
held  in  JEvans  w  Kauphans;^^  and  Mr.  Herman  speakinij  of 
the  law  of  the  American  Courts  says,  that  •*  a  judgment  on  an 
award  is  to  all  intents  exactly  of  tlie  same  force  as  a  judgment 
on  a  verdict.'''®  Dr.  Bigelow  in  his  work  on  Estoppel  says/^ 
•'  The  award  of  arbitrators  under  an  agreement  which  does  not 
oust  the  jurisdiction  of  the  courts,  if  final  and  regular,  is 
conclusive  upon  the  parties  in  respect  of  all  questions  properly 

brought  before  and  considered    by  the  arbitrators 

The  awards  of  referees  under  appointment  of  the  Courts^  after 
the  award  has  been  entered  as  a  judgment  of  courts,  are  binding, 
it  seems,  upon  the  same  footing  as  ordinary  judgments.^^  *'  Mr. 
Herman  says,  "an  award  ordinarily  has  the  force  of  a  judgment 
and  concludes  the  parties  from  litigating  the  matters  submitted 
to  the  arbitrators,  on  any  subsequent  occasion;  and  when 
the  submission  is  acquiesced  in  by  both  ihe  parties,  has  as  to 
them  the  effects  of  a  final  judgment.^^  Their  jurifediction 
is  an  exclusive  jurisdiction  created  by  the  parties,  and  it 
cannot  be  shown  that  they  proceeded  on  a  mistake,  nor  can  the 
award  be  impeached  at  nisi  prius  for  corruption.  But  it  may 
be  sliown  that  the  arbitrators  have  exceeded  their  jurisdiction, 
and  adjudicated  upon  mattersnot  submitted  tothem"^."®'  Mr. 
Black  says  further  that  "  if  the  award  is  made  conditional 
upon  a  payment  or  performance,  the  condition  must  be  fulfilled 
before  the  character  of  finality  will  attach.  But  otherwise  it 
is  conclusive  whether  performed  or  not.®*"°^ 

58.     The  question  in  regard  to  the  force   as   7^es  judicata 

T>   .  .  of  a  decision  on  a  compromise  or  confession 

Decision  on   compro-      ,  ^       ^,  •i--nj»jj.        ,. 

mise  or  confession     has  not  yet  been  judicially  decided   in  this 

is  res  judicata  only     country,  and  there  is  a  conflict  of  opinion 

in  case  of  dismissal     about  it  in  the  English   and   the  American 

^^s'*^'-  Courts.     The  English  Courts  hold  that  as  a 

•»»  Wazeer  Mahton  c.  Chuni  Singb,    I.  L.  R.    i  •!  Peaser.  Whittoii,31Mame,ai7. 

VII  Cal.  727.  I             Groat  c.  Pracht,  31  Kans.  656. 

'«  11  Pa.  St.  41.  .  82  Peniston  v.  Somars,  15  U.  Ann.  67U. 

"»*»  5»  Pa.  St.  370.  ;             Onuela4«  v.  Coke,  Cro.  Jac.  354. 

'*  Herm.  Comm.  41.  «a  Herm.  Comm.  537. 

l\  ^i**  !*•  ®-  "^  Brazill  f.  Isham,  13  N.  Y.  9. 

•0  Blodgetfc  r.  Dow,  81  Maine,  1B7.                        '  «»  Bl.  Jud.  823. 


Digitized  by 


Google 


126  OltDER  OF  D18M188AL  ON  COMPROMISE  MAY   BE  RES  JUDICATA.  [8.  68. 

jreneral  rule,  such  a  decision  does  not  operate  hs  res  judicata. 
Thus  in  Jenkins  v.  Robertson^^^  I>ord  Romilly  said — ^*  Res 
judicata  by  its  very  words  means  a  matter  upon  which  the  Court 
has  exercised  its  judicial  mind,  and  has  come  to  the  conehision 
that  one  side  is  right,  and.  has  pronounced  a  decision  ficcordintj- 
ly.  In  my  opinion,  res  judicata  signifies  that  the  Court  h»s, 
after  argun)ent  and  consideration,  come  to  a  decision  on  a  con- 
tested matter/'  Mr.  Black°'  also  observes  "  that  when  a  judgment 
or  decree  is  rendered  by  consent,  oris  the  result  of  compromise, 
it  cannot  be  admitted  under  this  description."  In  GoucherY.Ghy- 
/o/i,"^  a  juilgment  entered  by  confession,  before  the  fixing  of 
issues,  was  lield  not  to  be  conclusive  of  the  facts  on  which  the 
plaintiff's  claim  uas  based;  and  Wood,  V.  C,  said,  that  in  the 
case  of  a  compromise,  "the  defendants  are  supposed  to  say 
*  we  thought  it  not  worth  our  while  to  try  the  question,  and  we 
therefore  did  not  raise  the  issue  *  .  .  .  .  They  submitted 
and  paid  damages  (for  the  infringement  of  a  patent)  and  c()>ts, 
possibly  because  they  might  have  been  unwilling  to  give  over 
working  or  incur  the  expense  of  litigation." 

An  exception  appears  to  be  made  in  cases  when  a  suit  is 
dismissed  on  a  compromise.  Thus  in  Kronprinz  v.  Kronprinz,^^ 
and  in  Bellcairiit^^  the  dismissal  of  a  suit,  on  a  compromise 
between  the  parties,  was  held  to  cousiuuie  res  judicata.  The 
American  Courts  usually  take  the  same  view  even  in  cases  in 
which  a  decree  is  given  on  a  compromise  or  confession.  Thus 
in  Chamberlain  v.  Preble^ ^  the  iMassachusets  Supreme  Court 
said,  that  it  could  make  no  difference,  that  the  facts  or  some 
of  them  had  been  agreed  to  by  the  parties  instead  of  being  passed 
upon  by  the  jury.  In  Bank  of  Commonwealth  v.  Hopkins,^^ 
Chief  Justice  Robertson  said,  that  it  had  frequently  been  decid- 
ed in  that  Court  that  "  the  legal  deduction  from  a  judgment  dis- 
missing a  suit  agreed  was  that  the  parties  had  by  their  agree- 
ment adjusted  the  subject-matter  of  controversy,  and  that  the 
legal  effect  of  such  a  judgment  was  that  it  would  operate  as  a 
bar  t(i  any  other  suit  between  the  parties  on  the  same  cause  of 
action."  In  Gifford  Vr  Thorn^^  the  New  Jersey  Supreme  Court 
said,  that  it  was  immaterial  **  whether  the  decree  was  obtained 
by  consent  or  by  a  decision  of  the  Court  upon  the  points  in 
controversy."  The  conclusiveness  of  a  judgment  upon  the  rights 
of  the  parties  does  in  nowise  depend  upon  its  form  or  upon  the 


««  L.  R.  I.  H.  L.  177.  Sc.  Ay. 
^f  Bl.  Jud.  8«. 
«*  11  Jur.  N.  S.  1(»7. 
»»  12  Ap.  Ua.  356. 


»o  10  P.  D.  101.  C.  A. 
»•  11  Allen,  370. 
91  2  Dana.  305. 
»»  0  N,  J.  Eq.  702. 
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fact  that  the  Court  investigated  or  decided  tiie  legal  principles 
involved.  A  judgment  by  default  or  upon  confession  is  in  its 
nature  just  as  conclusive  upon  the  rights  of  tlie  parties  before 
ibe  Court  as  a  judgment  upon  demurrer  or  verdict.  In  Flet- 
cher v.  Holmes^^^  ii  was  even  held,  that  a  judgment  would  bind 
those  on  whose  compromise  it  was  passed,  even. though  the 
pleadings  would  not  have  authorized  it  in  a  contested  case. 
Mr.  Black  citing  a  number  of  American  decisions  lays  down 
broadly  that  '^a  judgment  entered  upon  confession  without 
action  is  as  conclusive  as  any  othc^r  judgment,  and  is  equally 
protected  against  collateral  attack  or  impeachment  ^'^;'*^^  and 
adds  that  *'  the  majority  of  cases  in  this  country  hold  that  a 
judgment  is  none  the  less  effective  as  a  bar  because  its  merits 
were  determined  in  whole  or  in  part,  by  the  agreement  of 
the  parlies.  »7 "  98  'phe  view  of  the  English  Courts  is  also 
maintained  by  some  of  the  Courts  in  the  United  States;  and 
Mr.  Black  admits  that  ''  perhaps  the  estoppel  created  by  such  a 
judgment  ought  rather  to  be  rested  on  the  voluntary  undertak- 
ing of  the  parties  to  abide  by  the  result  than  on  the  strict 
principle  of  res  judicata. '-^^  Even  in  this  country,  a  finding  on 
an  issue  as  to  title  in  accordance  with  Sees.  9  and  10  of  the 
Indian  Oaths  Act  1873,  has  been  held  not  to  be  res  judicatain  a 
subsequent  suit.  Thus  in  Keshava  v.  Rudran^^^'^  Sir  Charles 
Turner,  C.  J.,  and  Kindersley,  J.,  said — **  the  terms  of  the  Act 
indicate  that  the  party  consents  to  be  bound  only  in  respect  of 
the  subject-matter  of  the  pending  proceedings.  A  party  may  be 
willing  to  risk  so  much  on  the  conscience  of  his  opponent.  He 
knows  what,  at  the  outside,  his  loss  will  be,  but  it  would  be  un- 
reasonable to  suggest  that  he  should  bind  himself  further  than  is 
necessary  for  the  decision  of  the  pending  suit,  and  as  we  have 
said,  we  don't  understand  that  the  law  compels  us  to  hold  that 
he  is  bound  to  a  greater  extent.^' 

59.     A  decision  to   constitute   res  judicata  need  not 

Decision     may     be     ^^  specific  and  express,  but  merely  by 

res  judicata   even     implication.     In  Ramkrishna  v.  Vithal,^ 

though  not  specific     Mr.  Justice  Farran  held,  that   a  decree 

and  express.  which    necessarily    involved    a    finding 

on. an    issue   in    the   affirmative,    even    though  there    was 

»*25Ind.458.  1        »•»  Nashville  R.    ("o.    v.    United    8:ate«,  113 


»*  North  p.  Mudgo.  81  Am.  Doc.  441. 

Twogood  r.  Pence.  22  Iowa,  o4:). 

Kirbyc.  Fitzgerald,  31  N.  Y.  417. 

Secriftt  v.  Zimmerman,  5  >  Pa.  St.  440. 
»«  Bl.  Jud.  833. 


U.  S.  201. 
Dunn  V.  Tipos,  2»  La.  Ann.  276. 
««  Bl.  Jud.  842. 
W  Bl.  Jnd.  8l3. 
100  I.  L.  R.  V.  Mad.  2.>9. 
»  I.  L.  R.  XV.  Bom.  M). 
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no  specific  finding  on  it,  would  be  res  judicata  as  to  that 
issue  in  a  subsequent  suit.  In  Perhins  v.  fValker^^  the 
action  was  for  slander,  in  respect  of  the  theft  of  a  certain 
cloth.  The  defendant  pleaded  the  truth  of  the  slander, 
but  a  former  decision  against  the  defendant  in  a  suit  for 
that  cloth  was  held  to  be  conclusive  both  as  to  the  title  to 
the  cloth  and  as  to  the  plea  of  truth.  In  Faught  v. 
FaughU^  2l  judgment  establishing  the  dispositions  of  pro- 
perty under  a  will  was  held  to  establish  the  testator's  capa- 
city to  make  a  will.  In  Brady  v.  Huffy^  a  judgment  for 
plaintiflf  in  forcible  entry  and  detainer  was  held  to  establish 
the  plaintifTs  previous  possession.  Dr.  Bigelow  says^  broad- 
ly that  it  isa  well-established  rule,  **that  every  material  fact 
involved  in  an  issue  must  be  regarded  as  determined  by  the 
final  judgment  in  the  action,  so  as  not  to  be  a  subject  of  trial 
in  any  subsequent  proceeding  between  the  same  parties." 
Mr.  Herman  citing  fiidgley  v.  Stillwell,^  no  doubt 
observes^  that  the  rule  of  res  judicata  does  not  apply  to 
points  that  can  only  be  argumentatively  inferred  from  the 
decree.  Indeed  it  was  said  even  in  the  Duchess  of  King^ 
ston's  casei\i2ii  '*adecisionis  not  evidence  of  any  matter  to 
be  inferred  by  argument  from  the  judgment."  But  as  pointed 
out  by  Dr.  Bigelow,"  **  by  the  words  *  matter  to  be  inferred 
by  argument  from  the  judgment,*  the  Court  clearly  meant 
matter  which  was  arguable,  and  not  a  certain  and  necessary 
inference  from  the  judgment.  Matter  of  the  latter  kind 
clearly  is  within  a  judgment  ....  a  former  judg- 
ment or  verdict  is  conclusive  of  all  necessary  inferences 
arising  from  it  as  well  as  of  the  matters  actually  in  issue.  '' 
Mr.  Freeman  also  observes^^  that  **  we  may  argue  from  ajudg 
ment,  and  if  the  argument  is  so  cogent  that  a  particular 
conclusion  cannot  be  avoided  without  denying  effect  to  the 
judgment  or  denying  some  premises  essential  to  its  support, 
then  the  judgment  supports  the  conclusion  beyond  further 
controversy.  If,  on  the  other  hand,  the  judgment  merely 
tends  to  show  that  the  existence  or  non-existence  of  a  fact 
is  highly  probable  ©r  highly  improbable,  itis  not  conclusive 
respecting  such  existence.'^"      fhe  Massachussetts  Supreme 


2  10  Vt.  144. 
s  95*  Ind.  470. 

4  75  Ala.  »1. 

5  Big.  Batop.  07. 
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'*  Herm.  Comm.  284. 
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Court  has  expressly  held  that — **It  is  allowable  to  reason 
back  from  a  judgment  to  the  basis  on  which  it  stands,  upon 
the  obvious  principle  that,  where  a  conclusion  is  indis- 
putable, and  could  have  been  drawn  only  from  certain 
premises,  the  premises  are  equally  conclusive  with  the 
conclusion.  But  such  an  inference  must  be  inevitable,  or 
it  cannot  be  drawn.'"^'  In  Alison's  case^^  Sir  G.  Mellish 
said  that  a  judgment  **is  also  conclusive  with  reference  to 
the  grounds  of  the  decision,  provided  that  from  the  judg- 
ment itself  the  actual  grounds  of  the  decision  can  be 
clearly  discovered/' 

It  has  likewise  been  held  in  several  cases/*  that  **if 
a  judgment  necessarily  determines  a  particular  fact,  that 
determination  is  conclusive,  and  requires  the  same  fact  to 
be  determined  in  the  same  way  in  all  subsequent  actions 
between  the  same  parties,**  and  that  a  fact  is  necessarily 
determined  to  exist  or  not  to  exist,  if  its  existence  or  non- 
existence is  required  to  support  the  judgment  rendered." 
The  Alabama  Supreme  Court  has  held  in  a  number  of  cases,'^ 
that  to  be  a  bar,  it  must  appear  that  the  fact  claimed  to  have 
been  decided  •^was  essential  to  the  finding  of  the  former 
verdict."  In  Hass  v.  Taylor,^^  the  Court  said,  **  it  is  only 
of  those  matters  which  as  premises,  enter  into  and  uphold  the 
judgment  (the  judgment  being  the  conclusion  of  the  syllogism), 
and  connected,  qualifying  matters,  which,  if  produced,  would 
change  or  impair  the  legal  force  and  effect  of  the  cause  of  action 
itself  on  which  the  judgment  was  rendered,  that  the  judg- 
ment pronounred  becomes  conclusive."  This  was  cited  with 
approval  in  Liddell  v.  ChidesteVy^'^  in  which  a  decree  in  a  prior 
suit  for  the  balance  of  a  month's  wages  was  held  to  bar  a  con- 
tention as  to  the  engagement  of  service  being  an  annual  one  ; 
Stone»  C.  J.,  observing  that  •*  it  was  indispensable  to  phintifPs 
right  of  recovery  (in  the  former  suit)  to  show  that  by  the  terms 
of  the  contract  his  wages  were  due  in  monthly  instalments,  one 
instalment  of  which  had  matured."  The  same  principle  has  been 
recognized  in  other  States  also.  In  Washington  Packet  Go. 
V.  Sickles^^^  the  Supreme  Court  of  the  United  States  said: 
**  If  the  record  of  the  former  trial  shows  that  the  verdict  could 
not  have  been  rendered  without  deciding  the  particular  matter, 

11  Borlon  v.  Shannon,  06  Am.  Dec.  733.  I  i»  Chamberlain  c.  Qaillard,  26  Ala.  604. 

Ua  r.  Lea,  97  Am.  Dec.  772.  Gilbreatrh,  c.  Jonos,  66  Ala.  120. 

i »  L.  R,  0  Ch.  Ap.  25.  '  MoCall  c.  Jones,  72  Ala.  368. 

1^  Duncan  v.  Bancroft,  110  Maus.  267.  Hanchey  r.  Coakrey,  81  Ala.  i4U. 

Dorris  v.  Erwin,  101  Pa.  St.  339.  '«  80  Ala.  46». 

School  Diiitrict  v.  Stouker,  \i  N.  J.  L.  115.  .1  »♦  o  Am.  St.  Kei).  337. 
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it  will  be  considered  as  having  settled  that  matter  as  to  all  future 
actions  between  the  parties.**  This  decision  was  cited  with 
approval  in  Haines  v.  Flinn.^^  Thus  if  a  party  is  entitled  to 
property  only  by  virtue  of  itsdevi&e  to  him,  a  decree  distri. 
bating  it  to  him  is  conclusive  of  the  devise  and  its  validity.^^ 
In  Langendyck  v.  BurhamSy^^  it  was  held  that  a  decree 
for  possession  of  a  property  would  in  a  subsequent  suit 
between  the  parties  for  the  recovery  of  its  profits  be  res 
judicata  as  to  the  plaintiff's  right  to  recover  possession, 
and  therefore  also  of  the  right  to  recover  the  profits,  except 
when  this  latter  right  should  be  contested  on  some  ground 
supervening  subsequent  to  the  decree  for  possession,  as, 
for  instance,  on  tne  ground  that  the  defendant  did  not 
continue  to  be  in  the  possession  of  the  property .^^  But  a 
mere  affirmation  in  general  terms  in  a  suit  of  the  plaintiffs 
rights  based  in  some  measure  upon  certain  documents,  will 
not  be  conclusive  of  the  genuineness  of  those  documents 
in  a  subsequent  suit,  when  their  genuineness  was  not  put  in 
issue  in  the  first  suit.  This  principle  has  been  recognized 
in  a  number  of  cases  in  the  New  York  State.'^^  It  is  cer- 
tainly not  sufficient  that  the  judgment  should  contain 
merely  a  finding  which  may  have  some  bearing  upon  a 
point  in  issue,  or  some  observations  applicable  to  such  an 
issue,  which  do  not  directly  determine  it,  and,  as 
observed  by  Sir  Richard  Couch,  C.  J.,  in  delivering  the 
judgment  of  a  Division  Bench  in  Shib  Nath  v.  Nubo 
Kishen^^^  "any  opinion  which  he  (the  Judge)  may  have 
incidentally  expressed  cannot  be  considered  a  finding  upon 
the  issue,  so  as  to  make  his  judgment  in  the  former  suit  a 
determination  of  the  cause  of  action  in  the  present  suit." 

Nor  does  the  eflfect  of  a  judgment  depend  upon  the 
reasons  given  for  it,  or  upon  the  circumstance  that  any  were 
or  were  not  given.^^'    in  Aukhil  Ghunder  v.  Shib  Narain,^^ 

I  In  Maliomed  Momiti  v.  Lutafut  Ilossein,^''  Loch,  J.,  in  delivering  the  judg- 
ment of  a  Division  Bench  of  Calcutta  High  Court,  observed  that  "  no  opinion  which  may 
have  been  expressed  in  the  judgment  of  the  Lower  Court  (adverse  to  the  defendant)  in  the 
case  which  is  now  before  us,  and  which  has  been  altogether  dismissed,  can  affect  the 
defendant's  rights  in  any  future  litigation  which  may  arise  between  the  parties."  This 
was,  however,  a  mere  obiter  dictum,  the  point  actually  decided  being  that  the  defendant 
cannot  appeal  against  a  judgment  of  dismissal  of  the  suit,  even  when  the  judgment 
contains  some  opinions  adverse  to  the  defendant. 

29  18  Am.  St.  Bop.  783.  Bel4en  «.  State.  103  N.  Y.  1. 

20  Greenwood  9.  Marry,  26  Minn.  259.  Hyme»  r.  Kstoy,  15  Am.  St.  Reu.  4S1 

?i  11  Johns,  461.  74  >fxi.  W.  R.  1S9. 

??  MUlor  V.  Henry,  84  Pa.  St.  S3.  i^  Horm.  Comm.  101. 

?%  I'oople  V.  Johnson,  97  Am.  Doc.  770.  3«  xv.  \v.  R.  537. 

2'  XIU.  W.  R.  239. 
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Norman,  O,  C.  J.,  in  delivering  the  judgment  of  another 
Division  Bench,  observed  that  "no  part  of  the  reasoning  on 
the  findings  of  fact  which  have  induced  the  Court  to  come 
to  its  decision  are  binding  as  between  the  parties  further 
than  for  the  purposes  of  the  particular  decision."  The  point 
actually  decided  in  this  case  was,  however,  simply  that 
where  a  claim  for  enhanced  rent  for  a  certain  year  was  dis- 
missed on  the  ground  that  the  defendant  was  not  liable  to 
pay  enhanced  rent  for  that  year,  but  the  Judge  also  express- 
ed an  opinion  that  the  tenure  was  not  protected  from 
enhancement,  that  opinion  would  not  be  res  judicata  in  a 
subsequent  suit  for  enhanced  rent  for  another  year.  Mr. 
Freeman  says : — "  In  ascertaining  whether  a  particular  matter 
has  become  res  judicata  jihe  reasoning  of  the  Court  is  less  to 
be  regarded  than  the  judgment  itself,  and  the  premises 
which  its  existence  necessarily  affirms.  ^^**^^  Nor  will  the 
reasoning  and  opinion  of  the  Court  upon  the  subject,  on  the 
evidence  adduced  before  it,  have  the  force  and  effect  of  a 
thing  adjudged,  unless  the  subject-matter  be  definitely 
disposed  of  by  the  judgment.'^ 

60.     A    decision   may   operate  as   res  judicata    even 
^  . .  ,^       though  it  is  not  embodied  in  the  decree: 

Decision  on  a  matter        _i  *^i        .    j_^^„4.    •  •.    •  «.. 

m^y  he  res  judicata  ^nd  the  judgment  m  a  suit  IS  often 
eren  when  not  looked  at  to  discover  what  issues  were 
embodied  in  the  decided  in  the  suit  and  in  what  way. 
^^^^^'  On  general  principles,  Savigny  appears 

to  have  maintained  the  contrary  and  to  have  affirmed  as  a 
general  maxim y— Taut orite  de  la  chose  jugie  ne  s^ attache 
qu'au  dispositif  du  jvgement.  The  correctness  of  this  maxim 
has,  however,  been  strongly  denied  by  a  number  of  Jurists, 
who  contend  that  the  doctrine  of  res  judicata  with  such  a 
limitation  will  not  satisfy  the  social  requirements  for  which 
the  doctrine  was  established.  Lacombe  says, — les  auteurs 
et  les  tribunaux  qui  ont  proclami  en  principe  cette  restriction 
n^auraient  jamais  pu  Vappliquer  rigou  reusementa  la  pratique^ 
et  quails  *ont  duy  tout  en  la  maintenant  en  theorie,  y  apporter 
dans  Vapplication  des  derogations  sous  le  nomhre  et  Vimport^ 
ance  desqueUes  elle  disparait  presque  complHement.  .  .  . 
Aussi  n^y  a-t-il  point  d* auteurs  qui  ne  reconnaissent  qu'il 
faut  consulter  sois  les  motifs^  soit  mime  les  autres  iUments  du 

?•  McDonotrb's  Succ«t»ion,  21  La.  Ann.  34.  I     r*  Fr.  Jud.  488. 

Pltoqao  r.  P^rret,  W  La.  318.  |     »<>  Fiak  r.  Parker,  14  La.  Ann.  481. 
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jugements  et  de  la  procedure^  pour  preciser  la  pensie  du  juge^ 
lorsqu^elle  ne  ressort  pas  d^une  mantire  assez  dutincte  du  dis^ 
positif  seulf  et  c* est ce  quails  exprime at  endisantque  les  motifs, 
quoique  nayant  pas  Vautorite  de  la  chose  jugee,  doivent  etre 
consulUs  pour  I  interpretation  du  dispo&ilif.^^  After  referring 
to  several  cases  in  which  a  suit  may  be  decided  on  different 
grounds,  and  bar  a  different  subsequent  suit  in  each  case 
according  to  the  ground  on  which  the  decision  was  actually 
based,  and  pointing  out  that  the  dipositif  gives  only  the 
result,  and  not  the  ground  of  the  decision,  Lacombe  conti- 
nues : — "  C^est  done  aux  motifs  que  Von  attribve  dans  certains 
cas  Vautorite  de  la  chose  jagee.  Mais  pourquoi  alors  poser  un 
principe  theorique  et  le  dementir  a  chaque  pas  dans  la 
pratique  ?  Pourquoi  enoncer  une  rkgle  et  se  donner 
le  plaisir  de  la  detruire  ensuite  piece  a  pihce.  Et,  ce  qui 
est  plus  grave^  oii  s^arreter  dans  cette  sirie  de  derogations 
apportees  a  la  regie  posee,  et  comment  distinguer  ceux  des 
motifs  auxquels  Von  doit  attribuer  Vautorite  de  la  chose  jugee 
et  ceux  auxquels  Von  doit  la  denier  ....  Or^  tons  les 
points  que  les  juges  auront  ainsie  die  dScider^  c'est-a — dire 
lexistence  ou  la  dendgatio7i  de  chaque  rapport  de  droit,  et  la 
legitimite  des  consequences  qui  en  sont  deduites^  jouiront  ega- 
lementde  Vautorite  de  la  chose  jugee;  que  V opinion  du  juge 
se  trouve  exprimSe  dans  les  motifs  ou  dans  le  dispositify  qu^elle 
ne  resulte  meme  que  par  deduction  implicite^  mais  nhcessaire^ 
du  contenu  du  jugement^  peu  importe.^^^^ 

There  is  no  rule  in  England  or  India  requiring 
that  the  findings  on  all  the  issues  in  a  suit  must  be  embodied 
in  the  decree,  and,  in  fact,  it  will  under  the  present  practice 
be  wrong  to  frame  a  decree  so  as  to  embody  them  in  it* 
And  the  Courts  have  in  both  the  countries  taken  the  same 
view  of  the  binding  character  of  the  decisions  on  the  issues 
in  a  suit  that  are  not  embodied  in  the  decree.  Thus 
Pearson,  J.,  considered  it  as  decided  in  Robinson  v.  Duleep 
Singhy^^.*     **  what    really    needed      no   decision    at     all, 

t  In  Rohimon  v.  DiUeep  Singh,  Lord  Justice  James  said : — "  The  loiimed  Judge 
(Fry,  J.),  was  inaccurate  in  thinking  that  he  was  bound  to  look  or  that  he  was  entitled  to 
look  at  the  issues,  without  regard  to  the  pleadings  or  the  order  directing  the  issues,  without 
regard  to  the  mode  in  which  the  decree  afterwards  dealt  with  them.  The  Issues  are  only  a 
proceeding  in  a  cause  for  the  purpose  of  ascertaining  a  fact  for  the  guidance  of  the  Court 
in  dcsaling  with  the  right;  and  what  determines  the  right  between  the  parties  is  the  decree, 
and  in  order  to  determine  what  the  decree  really  decides  it  is  essential  to  see  what  were 
the  rights  which  were  in  dispute  between  the  parties  and  which  were  alleged  between  them. 
...  It  appears  -to  me  that  it  was  absolutely  essential  in  order  to  arriye  at  the 
meaning  of  the  issues  to  ascertain  the  meaning  of  the  findings  of  the  jury  as  they  were 
understood  and  accepterl  by  the  Court  which  directed  the  jury  to  enquire  into  them." 

SI  £«e.  OmTjugit,  C7.  |  %t  Lae,  Cko$e  Jngfe,  70.  |  "H.  Ch.  D.  798. 
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that  if  a  decree  of  the  Court  i^  capable  of  more  than  one 
construction;  you  must,  in  order  to  ascertain  what  is  the 
proper  construction,  look  at  the  pleadings  in  the  action  to 
discover  what  was  the  issue  which  the  Court  intended  to 
decide.^  In  Houstoun  v.  Sligo,^^  the  same  Judge  looked  at 
ihe  pleadings  in  another  suit  to  ascertain  whether  the  issues 
in  that  suit  were  the  same  as  those  in  the  suit  before  him. 

In  India,  even  prior  to  the  Civil  Procedure  Code  of  1877, 
it  was  held  directly  in  Enaetoollali  v.  Ameer  Buksk^^^  that  a 
decision  on  an  issue  in  a  suit  in  order  to  constitute  res 
judicatay  need  not  have  been  embodied  in  the  decree  in 
that  suit,  Markby,  J.,  pointing  out  that  their  Lordships  of 
the  Privy  Council  when  they  delivered  their  judgment  in 
the  case  of  Soorjomonee  Dayee^*^  had  not  the  decree  before 
them,  and  neither  in  that  case  nor  in  Krishna  Behary  Roy^^ 
considered  it  necessary  to  look  at  the  decree.  Under 
the  present  Code,  the  majority  of  a  Full  Bench  of 
Allahabad  High  Court  held  in  Jamait-un-nissa  v. 
Lutfuvnissa^^^  that  **  it  is  the  former  decree  explained  by 
the  light  of  the  pleadings,  which  must  be  looked  at  in  order 
to  determine  whether  the  plea  in  bar  is  a  good  or  a  bad 
one  ;*'  and  there  was  nothing  against  that  view  in  even  the 
dissentient  judgment,  which  turned  on  another  point. 
Their  Lordships  of  the  Privy  Council  have  held  the  same 
repeatedly.  Sir  Richard  Couch,  in  delivering  their  Lord- 
ships' judgment  in  Kali  Krishna  Tagore  v.  Secretary  of 
State  for  India,^^  said: — **  In  order  to  see  what  was  in 
issue  in  a  suit,  or  what  has  been  heard  and  decided, 
the  judgment  must  be  looked  at.  The  decree  is  only  to 
state  the  relief  granted,  or  other  determination  of 
the  suit.  The  determination  may  be  on  various  grounds  ; 
but  the  decree  does  not  show  on  what  ground,  and  does 
not  afford  any  information  as  to  the  matters  which  were  in 
issue  or  have  been  decided."  Referring  to  that  decision, 
Riwaz,  J.,  in  delivering  the  judgment  of  the  Full  Bench 
of  the  Punjab  Chief  Court  in  Narain  Das  v.  Faiz  Shah^^^ 
said: — "We  feel  no  difficulty  in  holding  that  a  decision 
on  an  issue  may  be  final  .  .  .  and  res  judicata^  though 
not  expressly  embodied  in  the  decree/'  And  not  only  the 
iudgment,  but  even  the  proceedings  in  the  former  suit  may 

\ 


»•  FWt  In  T9  May,  25  Ch.  D.  236. 
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also  be  looked  at.  This  has  been  expressly  recognized  in 
Hurry  Behari  v.  Pargun^^  and  a  host  of  other  cases;  and 
recently,  in  Ramireddi  v.  Subbareddi^^  Sir  Arthur  Collins, 
C.  J.,  and  Wilkinson,  J.,  quoted  the  observations  of  Sir 
Richard  Couch  with  approval/  Lord  Hobhouse  also  in  deli- 
vering the  decision  of  their  Lordships  of  the  Privy  Council 
in  the  recent  case  of  Jagatjit  Singh  v.  Snrabjii  Singhy^^ 
speaking  of  the  doctrine  of  res  judicata^  observed  **  that 
when  a  decree  simply  dismisses  a  suit,  it  is  necessary 
to  look  at  the  pleadings  and  judgment  to  see  what  were  the 
points  actually  heard  and  decided.  The  decision  in  Indarjit 
Prasad  v.  Richha  Raij^  is  not  against  that  view.  In 
that  case,  the  decree  gave  the  plaintiff  an  unrestricted 
right  to  the  property  claimed  by  him,  but  in  the  judgment 
on  which  that  decree  was  based,  it  was  stated  (the  finding 
apparently  not  being  a  finding  on  any  material  issue  in  the 
suit)  that  the  defendants  were  entitled  to  certain  rights  in 
respect  of  the  property  decreed  to  the  plaintiff.  Sir  .lohn 
Edge,  0.  J.,  and  Knox,  J.,  said  **  that  decree  as  it  stands  is  a 
decree  unlimited  as  to  the  now  defendant's  possessory  right 
and  title,  and  it  appears  to  us  that  when  there  is  an  apparent 
conflict  between  a  decree  which  is  specific  and  clear  in  its 
terms  and  a  statement  of  fact  in  the  judgment  upon  which 
that  decree  was  based,  which,  if  material,  was  inconsistent 
with  the  decree,  we  must  pay  attention  to  the  decree  as  it 
stands  in  preference  to  the  statement  of  facts.  .  .  .  The 
decree  and  not  the  statement  in  the  judgment  must  be  taken 
on  matters  which  are  material  to  the  final  determination 
of  the  Court  on  the  subject;  otherwise  you  might  have 
a  man  lawfully  in  possession  under  a  decree  declaring 
his  title  to  possession  and  you  might  have  his 
opponent  still  entitled  by  reason  of  a  statement  in  the 
judgment  on  which  that  decree  was  passed  to  question  the 
title  of  the  man  in  possession."  But  the  learned  Judges 
expressly  admitted  that  they  had  '*  no  doubt  that  in  every 
case  where  the  application  of  Sec.   13  is  in  question  it  is 

u  In  Naratamma  v.  Kajuiya^*^  lanes  and  Muttusami  Ayyar,  J  J.,  said  that  the 
words  *  finally  decided'  "apply  not  to  the  expression  of  opinion  in  the  judgment,  but  to 
what  has  b^n  tlecided  by  the  decree,"  but  the  opinion  thus  expressed  was  not 
necessary  for  the  decree,  and  what  was  decided  was  that  an  appeal  would  not  lie  against 
it,  and  that  an  apprehension  of  its  operating  as  res  judicata  in  a  subsequent  suit  was  not 
right. 


«t  I.  L.  R.,  XIX.  Cal.  C>«.  I  4*  T.  L.  R.  XV.  AU.  8. 

4»  I.  L.  R.  XII.  Mad.  500.  ♦«  I.  L.  R.  IV.  Mad.  134, 
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not  only  necessary  to  look  at  the  decree  but  at  the 
judgment.  .  .  .  There  are  also  cases  in  which  the 
decree  possibly  alone  could  not  be  understood  without  an 
examination  of  the  pleadings,  of  the  issues  and  of  the 
judgment/'  There  was  no  reference,  however,  to  the  plead- 
ings in Kachar  Ala  Chela  v.  Oghadbkai^*'  in  which  a  decree 
was  given  for  mesne  profits  up  to  the  date  of  the  suit  at 
Rs.  700  per  annum,  and  also  for  the  period  of  the  pendency 
of  the  suit,  in  execution-proceedings  taken  for  the  deter- 
mination of  the  amount  of  the  latter,  the  defendant  claimed 
deductions  on  account  of  the  Government  assessment  and 
local  cess  paid  by  him  and  also  on  account  of  Vero  and 
Kharajat  payments.  The  District  Judge  was  of  opinion 
that  to  investigate  those  questions  would  be  to  go  behind 
the  decree,  and  held  that  the  mesne  profits  from  the  date 
of  the  suit  must  also  be  determined  at  Rs.  700  per  annum. 
But  the  High  Court  held  the  contrary,  and  Sir  Charles 
Sargent  in  delivering  the  judgment  of  the  Court  observ- 
ed, that  *' it  cannot  be  said  that  that  was  determined  by 
the  decree.  The  defendant's  case  on  that  point  would 
have  afforded  no  proper  defence  to  the  suit  as  a  suit  in 
ejectment  ....  The  details  of  the  item  of  Rs.  700 
allowed  by  the  Court  as  the  annual  mesne  profits  of  the 
lands,  are  not  set  forth  in  the  judgment  of  the  Court,  and 
it  is,  therefore,  impossible  to  say  that  the  right  to  this  par- 
ticular  deduction  claimed  by  the  defendant  was  adjudicated 
on  by  the  Court.'* 

61.     In  England   and  the  United  States  of 'America, 
..   .   ...,.,       ^  according  to  the  best  and  recent  authori- 

Adniissibiiity    ot    ex-        .  .      .^        .  ..i     i    .i  ,  •      . 

trinsic  evidence  for     ties,  it  IS  quite  Settled   that  **  extnnsic 

determining      the     evidence,   when    not  inconsistent   with 

matters  decided  in     the  record  and  not  impugning  its  verity, 

the  former  suit.         j^  admissible  for  the  purpose  of  identify- 

ing  the  points  litigated  and   decided   in   a   former  action 

between   the   same   parties,    when    the  judgment   therein 

Is  set   up   as  a  bar   or  estoppel.*^'*      It   is   admitted    that 

"parol  evidence  is*  not  admissible  to   enlarge  the   estoppel 

beyond  the  limits  of  those  points  or  questions  which,  from 

the  face  of  the  pleadings,  might  have  become   the   vital 

issue  in  the  former  trial,' '*^  nor  to  contradict  the  averments 

*f  I.  L.  R.  XVII.  Bom.  35.  |  *»  Bl.  Jud.  740.  I  *9  ui.  Jud.  752. 
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of  the  record  of  that  trial,  though  the  averments  may  be 
explained  when  ambiguous  and  made  specific  when  general, 
but  only  in  cases  in  which  there  were  a  number  of  issues, 
the  finding  on  any  of  which  would  warrant  the  judgment, 
to  show  that  the  finding  was  upon  one  rather  than  another 
of  those  different  issues/^  This  is  usually  justified  on  the 
ground  of  the  admission,  under  the  modern  systems  of 
pleading  and  procedure,  of  general  declarations  and  general 
pleas,  from  which  it  can  seldom  appear  what  was  the  exact 
matter  in  issue  that  was  adjudicated  upon  in  the  former  suit. 
It  is  said  '*tbe  modern  mode  of  declaring  in  most  general 
use  is  to  insert  several  general  counts,  and  when  in  such 
case  the  general  issue  is  pleaded,  a  vast  variety  of  different 
claims  may  be  put  in  issue  and  tried  .  .  .  When  such 
a  judgment  is  pleaded  in  bar,  it  seems  to  be  liberal  enough, 
and  going  as  far  in  support  of  a  judgment  as  experience 
will  warrant,  to  consider  it  as  primd  facie  evidence  of  a 
prior  adjudication  of  every  demand  which  might  have  been 
drawn  into  controversy  under  it,  leaving  it,  like  other 
primd  facie  evidence,  to  be  encountered  and  controlled 
by  any  other  competent  evidence  tending  to  show  that 
any  particular  demand  was  not  offered  or  considered.'*^* 
The  Indian  Civil  Procedure  Code  expressly  enacts  that 
a  distinct  finding  shall  be  recorded  on  every  issue,  and 
the  question  of  the  adniissibility  of  extrinsic  evidence  can 
arise  here  only  when  a  Court  does  not  comply  with  law, 
and  records  only  a  general  finding.  The  question  as  to 
whether  extrinsic  evidence  will  be  admissible  here  in  such 
a  case  appears  not  to  have  come  yet  before  the  Courts ; 
and  there  is  certainly  no  authoritative  ruling  on  it.  The 
real  difficulty  that  can  arise  in  such  cases  is  only  as  to 
the  construction  to  be  placed  on  the  general  finding. 
And  there  is  a  conflict  as  to  that  even  in  the  United 
States,  where  naturally  such  cases  are  more  frequent,  and 
where  the  question  arises  in  connection  with  the  onus 
probandi  as  to  the  adjudication  in  the  former  suit.  It 
has  been  held  in  several  well-considered  cases,  that  when 
a  case  is  submitted  to  a  jury,  involving  two  or  more  issues, 
with  evidence  tending  to  sustain  them  all,  and  a  general 
verdict  is  returned,  such  verdict  is  primd  facie  evidence 
that  all  the  issues  were  found   in   favor  of  the   prevailing 

*»  Hickersou  c.  City  of  Mexico,  uS  Mo.  «1.  |        *'  Eridgt  v.  Uray,  2o  Am.  D«c.  369. 
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party .^^  But  th»  doctrine  is  opposed  to  some  of  the  best 
authorities  in  the  books,"  according  to  which,  "if  it  appears 
from  the  record  that  several  distinct  matters  may  have  been 
litigated,  upon  one  or  more  of  which  the  judgment  was 
rendered,  the  whole  subject-matter  of  the  action  will  be  at 
large  and  open  to  a  new  contention,  unless  the  uncertainty 
be  removed  by  extrinsic  evidence  showing  the  precise  point 
involved  and  determined."^*  It  was  thus  held  in  Rogers  v. 
Ratcliff^^  that  a  verdict  upon  a  fact  put  in  issue  by  a  special 
plea  was  not  conclusively  determined,  when  there  was  by 
the  same  verdict  a  finding  for  the  defendant  upon  the  gene- 
ral issue  ;  as  the  latter  finding  found  the  fact  that  the  plain- 
tiff had  no  cause  of  action  and  consequently  it  was 
unnecessary  to  investigate  the  matter  of  the  special  plea. 

Dr.  Bigelow  says,  **  where  a  decision  presents  two  objec- 
tions, and  is  sustained  generally,  one  of  the  grounds  being 
a  preliminary  defect  and  the  other  going  to  the  merits  of 
the  case,  it  is  held  that  it  will  be  presumed  that  the  decision 
rested  upon  the  former  ground  .  .  •  .  Still,  where  an 
answer  in  equity  sets  up  various  matters  in  defence,  some 
going  to  the  merits  of  the  case  and  others  not,  and  there  is  a 
general  decree  of  dismissal,  the  decree  will  not  bar  another 
action  for  the  same  demand  because  of  the  uncertainty 
whether  it  was  rendered  on  the  merits,  unless  the  uncer- 
tainty were  entirely  removed  by  evidence."^*^  In  Sheldon  v. 
Edwardst^^  the  Court  admitting  the  rule  that  the  dismis- 
sal of  a  Suit  .  on  a  preliminary  point  before  reaching 
the  merits  is  no  bar  to  another  suit,  said  :  '<  An  action 
is  brought  upon  a  draft  before  the  days  of  grace  have 
expired.  The  defendant  answers:  first,  that  the  draft 
is  usurious  ;  second,  that  it  was  paid ;  third,  that  it  was  pre- 
mature. The  defendant  being  entitled  to  grace,  the  Court 
found  such  issue  for  the  defendant,  and  the  judgment  was 
accordingly  entered.  Can  any  Court  assume  to  say  that 
the  judgment  was  given  upon  one  issue  more  than  upon 
another,  when  the  record  shows  it  was  given  alike  upon 
all?  Can  it  be  denied  that  each  of  these  issues  was  tried 
and  adjudged?  What  Court  then  can  detract  from  the 
power  or   force  of  the   consequences  flowing  from   such 


s>  White  V.  Simondi,  78  Am.  Doo.  620. 

Ssy.  V.  Valla tte,  87  Am.  Dec.  359. 
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judgment  upon  the  issues?  It  is  stated  that  estoppels 
must  be  mutual ;  that  if  these  issues  upon  the  merits  had 
been  found  the  other  way,  and  the  complaint  dismissed 
because  the  action  was  prematurely  brought,  there  would 
have  been  no  estoppel  against  the  defendant  from  trying 
them  again  if  another  action  was  brought.  This  seems 
plausible,  but  I  think  unsound.  It  is  the  judgment  upon 
the  findings  that  makes  the  estoppel.  If  the  judgment  be 
one  of  non-suit,  or  in  the  nature  of  a  non-suit,  and  the. 
action  be  dismissed,  nothing  whatever  is  adjudged  in  res- 
pect  to  a  subsequent  suit.  It  is  no  bar  to  anything  ;  an 
action  is  brought  on  a  draft,  and  the  plaintiff,  after 
evidence  on  both  sides,  is  non-suited,  judgment  of  non-suit 
entered  and  paid.  The  next  day  he  brings  the  same  action 
again  and  succeeds ;  the  former,  of  course,  being  no  bar. 
But  suppose,  instead  of  a  non-suit,  the  judgment  had  been 
for  the  defendant  upon  the  merits  because  he  failed  to 
prove  the  defendant's  handwriting,  it  is  equally  clear  that 
the  judgment  would  have  been  binding  and  a  bar,  whether 
it  was  founded  on  the  finding  of  a  Court  or  referee  or  the 
verdict  of  a  jury/' 

62.     To  constitute  res  judicata^   the  decision    must  have 
Decision   to    be   res    ^^^^  final,  a  term  which  admits  of  a  variety 
judicata    must    be     of  significations.     In    regard    to   its   most 
final.  ordinary    meaning,     Mr.    Freeman    after 

observing  that  no  question  becomes  res  judicata  until  it  is  set- 
tled by  a  final  judgment,  says,  **  For  this  reason,  the  verdict  of 
a  jury,  the  finding  of  a  court,  or  the  report  of  a  referee  or  mas- 
ter is  not  admissible  as  evidence  to  create  an  estoppel,  before  it 
has  received  the  sanction  of  the  Court,  by  passing  into  a  judg- 
ment.^°*'  ^^  And  in  the  United  States  the  general  rule  is  that  a 
verdict  or  other  finding  not  followed  by  judgment  is  not  bind- 
ing,^ and  though  doubts  used  to  be  entertained  about  it  in 
England,  the  rule  there  now  appears  to  be  the  same.^*  Dr.  Bige- 
low  in  his  treatise  on  the  Law  of  Estoppel  says,  '*  A  preliminary 
decree  or  judgment,  or  a  decision  upon  a  motion  in  the  course 
of  a  trial,  cannot  ordinarily  result,  if  the  case  go  no  further,  in 
precluding  the  parties  from  drawing  the  matter  into  issue  again. 
The  case  must  have  gone  to  a  com  plete  termination,so  that  nothing 

*•  Nadi  V.  Hunt,  IIG  ICagg.  837.  (       «<>  Hawks  v,  Trnasdell,  99  Mass.  557. 

MoBeady  «.  Bogen,  93  Am.  Dec.  339.  Wadsworth  o.  Connell,  104  111.  309. 


Holbert,  57  Gal.  S57.  "  Brow.  Estop.  189 ;  Ever.  Estop.  28. 
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more  is  necessary,  for  the  purpose  of  the  suit,  to  settle  the  rights 
of  the  parties  or  the  extent  of  those  rights/'^^  Mr.  Herman  says 
that  **a  judgment  or  decree  requiring  the  defendant  to  pay 
damages  is  not  the  less  final  because  it  requires  some  future  order 
of  the  court  to  carry  it  into  effect,  although  the  amount  of  the 
recovery  is  uncertain,  the  natureof  the  judgment  is  deffniteand 
certain,  and  the  amount  will  become  certain  by  reference.^' 

In  Kelley  v.  Stanbery,^Mhe  Supreme  Court  said:  ** Be- 
cause a  final  decree  might  direct  that  certain  facts  should  be 
ascertained  in  execution  of  such  decree,  it  will  not  make  it 
interlocutory;  nor,  on  the  other  hand,  because  the  decree  finds 
the  general  equities  of  the  cause,  and  reference  is  had  to  a 
master  to  ascertain  facts  preparatory  to  final  disposition,  will 
it  be  regarded  as  final."  This  was  quoted  with  approval  in 
Arnold  v.  Sinclair^***  by  DeWitt,  J.,  who  further  said  :  "  In  all 
the  many  cases  that  we  have  examined  we  find  the  general 
tendency  to  be  as  laid  down  in  the  Ohio  case, — that  if  the 
matters  and  things  to  be  ascertained  after  the  entry  of  the 
judgment  are  for  the  purpose  of  carrying  that  judgment  into 
execution,  then  such  judgment  is  final.  .  .  .  We  find  it 
remarked  in  several  New  York  cases  that  although  further 
proceedings  before  the  master  are  necessary  to  carry  the  decree 
into  efiPect,  yet  if  all  the  consequential  directions  depending 
upon  the  result  of  the  proceedings  are  given  in  the  decree, 
it  is  final.  Some  future  orders  of  the  Court  may  be  necessary 
to  carry  it  into  effect.  We  are  aware  of  the  condition  of  the 
California  decisions  in  this  matter.  Crowther  v.  Rowland^ 
9on^  was  an  action  to  declare  certain  instruments  void.  Find- 
ings were  raacie,  and  the  case  was  referred  to  a  master  to  state 
an  account.  In  the  opinion  appears  a  dictum  to  the  effect 
that  the  trial  was  not  complete  until  the  report  of  the  referee 
was  filed.  This  dictum  is  quoted  and  treated  as  a  decision  in 
Hinds  V.  Oage,^^  and  Duff"  v.  Duff.^'^  We  do  not  under- 
stand that  it  can  be  laid  down  as  a  general  principle  that  a 
trial  is  incomplete,  and  hence  a  judgment  is  not  final,  simply 
because  a  reference  is  had  for  some  purpose ;  that  is  to  say,  the 
fact  of  a  reference  being  had  after  judgment  does  not  in  itself 
determine  that  the  judgment  is  not  final.  Nor  do  wa  think 
that  the  California  cases  intend  to  so  hold,  although  in  some 
of  the  cases   from  that  court   the   principle  is   announced   so 


«l  Big.Estop.  m. 
•»  Herm.  Comm.  61. 
••  18  Ohio,  408. 
<«a28Am.St.Bep.  480. 


6»  27  Oal.  376. 
M  66  Gal.  486. 
«»  71  Cal.  613. 
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generally  and  without  qualification  that  the  reader  may  be  led 
to  conclude  that  the  court  intended  to  announce  that  the  fact  of 
a  reference  after  judgment  in  itself  determined  the  non-final 
character  of  the  judgment.  But  the  case  of  Clark  v.  Dunnam^^ 
following  Jones  v.  Clarkj^^  and  the  later  cases,  especially 
Sharon  v.  Sharon^''^  bring  the  principle  nearer  to  what  we 
believe  is  the  correct  rule,  as  we  have  indicated  above.  A 
reference  after  judgment  does  not,  per  se,  determine  the  character 
of  the  judgment  as  to  its  finality.  It  may  be  final,  or  it  may 
be  an  interlocutory  order,  depending  upon  its  facts.  If  the 
reference  be  for  the  purpose  of  executing  the  judgment  only, 
after  the  judgment  has  finally  determined  all  the  rights  of  the 
parties,  then  the  judgment  is  final/' 

The  New  York  Supreme  Court  in  Webb  v.  Buckelew^^ 
said,  **  Until  final  judgment  is  reached  the  proceedings  are 
subject  to  change  and  modification,  are  imperfect  and  incho- 
ate, and  can  avail  nothing  as  a  bar  or  as  evidence,  until  the 
judgment,  with  its  verity  as  a  record,  settles  finally  and  conclu- 
sively the  questions  at  issue.  An  interlocutory  order  is  not 
such  a  judgment.  It  is  not  a  judgment  at  all."  The  word 
^  final '  is  often  used  as  opposed  to  interlocutory  ;  a  judgment 
being  called  final  when  it  is  such  as  entitles  the  party  to  obtain 
at  once  the  fruits  of  it,  without  any  further  enquiry  being  re- 
quisite as  to  its  amount;  and  iuterlocutory  when  something  re« 
mains  to  be  done  in  the  suit  before  the  successful  party  is  en- 
titled to  issue  execution  upon  it.  Interlocutory  orders  do  not 
*'  have  the  force  of  res  judicata  for  the  reason  that  they  do  not 
dispose  of  or  terminate  the  cause.'*'^  A  judgment  has  been  said 
to  be  final  when  it  constitutes  an  award  of  judicial  consquences 
which  the  law  attaches  to  facts,  and  which  determines  the  sub- 
ject-matter of  the  controversy  between  the  parties.^^  In  the 
rule  as  enacted  in  India,  the  term  does  not  appear  to  denote 
complete  or  conclusive,  or  to  be  used  in  contrast  with  the  term 
interlocutory  as  above  explained,  because  here  a  decision  on 
an  issue  howsoever  final,  is  often  incapable  of  execution,  and 
will  sometimes  be  so  even  after  the  suit  is  quite  finished.'' 

V  As  instances  of  decisions  that  are  not  final,  mention  was  made  in  Bill  III  of  Act  X 
ef  1877,  of  a  decision  when  it  has  been  obtained  by  arrangement  between  the  parties, 
and  the  Court  has  not  given  a  judicial  opinion  in  the  matter,  and  of 

(I)  an  interlocutory  order  that  a  party  shall  account ; 

(m)  a  decree  passed  by  a  subordinateCourt  contingent  upon  the  opinion  of  thcHighCourt. 

These  illustrations  were  omitted  with  all  otJiers,  apparently  as  not  neoessary. 

«•  46  Cal.  aOS.  I  '1  88  N.  Y.  665. 

«»  43  Cftl.  18D.  Ill  Herm.  Comm.  ». 

'o  73  Cal.  701.  |  ij  West ».  Bagby,  62  Am .  Dec.  613. 
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Pothier  in  speaking  of  the  Roman  rule,  contrasts  defini- 
tive judgments  with  rhe  provisional,  and  observes  that  ^*a 
provisional  condemnation  cannot  have  either  the  name  or 
the  authority  of  res  judicata^  for  although  it  gives  the  party 
obtaining  it  a  right  to  compel  the  opposite  party  to  pay 
or  deliver  provisionally  the  money  or  things  demanded,  it 
does  not  put  an  end  to  the  cause,  or  form  a  presumption 
juris  de  jure  that  what  is  ordered  to  be  paid  or  delivered  is  due, 
since  the  party  condemned  may  be  admitted  in  the  principal 
case  to  prove  that  what  he  was  ordered  to  pay  was  not  due,  and 
consequently  to  obtain  a  reversal  of  the  judgment.'*  The 
character  of  a  final  decision  usually  designated  as  definitif  in 
France,  has  received  a  very  full  discussion  in  that  country, 
especially  in  contrast  with  les  jugements  avant  dire'droit — com- 
prising les  promsoireSy  preparatoires  et  interlocutoires — and 
les  comminatoiresj  to  which,  all  the  effect  of  res  Judicata  is  not 
allowed.  Pothier  lays  down  generally  **  que  pour  qu^un  jugt- 
ment  ait  Vautorite  de  la  chose  jugce,  il  fnut  que  ce  soit  un 
jugement  definitif  qui  contienne  ou  une  condamnation  on  un 
conge  de  demande.  This  description  has  been  condemned  as 
too  narrow,  as  judgments  relating  to  la  competence  certainly 
operate  as  res  judicata  though  they  do  not  comprise  ni 
condamnation  ni  conge  de  demande.  Lacombe  says: — Un 
jugement  est  definitif  quand  il  decide  d*une  manihre  absolite 
soit  le  litige,  soit  certains  points  du  litigeJ'^  This  per  se  is 
indefinite,  but  he  distinguishes  a  definitif  judgment  from 
provisional  judgments,  observing  that  the  latter  are  those 
by  which  the  Judge  •'  ordonne  une  mesure  ou  regie  la  position 
respective  des  parties  et  des  objects  litigieuXf  mais  dans 
Vintention  que  sa  sentence  n'ait  d'effet  que  jmqu^a  la  decision 
definitive  sur  le  fondj  qui  n'est  d'ailleurs  prijugd  au  aucune 
maniere.  Provisional  judgments  may  be  executed  and 
appealed  against,  but  they  do  not  constitute  res  judicata 
because  they  are  essentially  temporary  and  liable  to  an  altera- 
tion by  the  Judge  with  every  change  of  circumstances,  and 
to  deprive  the  Judge  of  that  power  will  be  to  destroy  the 
very  object  of  provisional  orders* — "i<x  meme  raison  qui 
leur  permet  de  prononcer  provisoirement  les  autorise  aussi  it 
rapporter  et  la  modifier  leur  jugement,  et  .  .  .  nous  dirions 
que  non^seulemet  les  nouvelles  circonstances  qui  peuvent  s^etre 
produites,  mais  le  seul  fait  de  Vdcoulement  d'un  certain  dilai 

''4  lAc.  Cbot«  Jttirte,  89. 
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entre  les  deux  instance  au  promsoire,  constitue  une  cause 
nouvellcy  en  egard  au  caractkre  de  ces  ddcisions,  et  empeche  par 
suite  quil  rCy  ait  lieu  h  V exception  de  chose  jugee.  As  to  the 
preparatory  and  interlocutory  decisions^  Lacombe  says: — 
lis  ont  les  uus  et  les  autres  pour  rhsultat  commun  de  retarder  le 
jugement  du  fond,  a/in  de  compiler  Vinstruction  de  V affaire ; 
mais  le  caractkre  essentiel  des  jugemenis  interlocutoires  est  de 
pri]uger  le  fond.  II  en  resulte  que  la  nature  preparatoire  ou 
interlocuioire  d'une  disposition  ou  d^un  jugement  depend  souvent 
de  circonstances  extrinshques^  telles  que  la  position  respective  des 
parties^  leurs  conclusions^  Vdtat  du  litige.  Nous  citerotis  comme 
constituant  gen^ralenient  des  jugements  preparatoires  ceux  qui 
nomment  un  commissaire^  ordonnent  une  instruction  par  ecrit^  une 
comparation  personnelle,  ou  un  interrogatoire  sur  fails  et 
articles.  Au  contraire,  sont  generalement  interlocutoires  les 
jugements  qui  ordonnent  une  enquHe^  ou  enfin  tons  ceux  qui 
admetent  les  parties  a  faire^  par  les  voies  quails  indequent,  la 
preuve  defaits  qui,  supposes  constants,  auraient  une  inflt^ence 
importante  sur  I' issue  du  procds.*'^^  As  to  the  preparatory 
judgments  they  constitute  'moins  des  jugements y  que  des  actes  de 
procedure;  elles  restent  done  a  la  libre  disposition  dujuge,  qui 
peutles  modifier  ou  les  retracter  ainsi  qu'il  avisera  dans  V  inter H 
de  la  bonne  conduite  de  ^instruction.  There  has  been  greater 
difficulty  in  regard  to  interlocutory  judgments,  as  they  also  pre 
fuge  le  fond;  and  Lacombe  says:  **  Le  juge  n'est  pas  tenu  de 
decider  dans  le  sens  du  prejugi  de  Pinter locutoire,  et  il  pent 
baser  sa  sentence  sur  des  motif  pr is  d^ailleurs,  sans  avoir  Sgard 
a  la  preuve  fournie.  .  U  interlocuioire  est  ordonne  pour  le 
juge  el  non  pour  la  parties  en  faveur  de  laquelle  il  ne  peut  par 
suite  constiluer  un  droit  acquis.  Les  Comminatoires  are  judg- 
ments by  which  a  party  is  ordered  to  do  something  within  a 
certain  time  and  in  case  of  default  to  lose  all  or  some  of  his  rights 
or  to  pay  certain  damages.  The  cour  la  cassation  has  decided 
that  such  decisions  are  not  binding  on  the  Judge  but  may  be 
altered  by  him,  and  he  may  extend  the  time  or  diminish  the  dam- 
ages payable,  and  to  make  them  definitif,  il  faudrait  que,  par 
une  seconde  sentence  la  partie  fut  ddclarde  dechue  de  ses  droits. 
They  should  be  distinguished,  however,  from  conditional 
decisions,  which  are  reelement  definitif  et  si  litige  est  reports 
devant  le  juge,  sa  mission  se  bornera  a  constater  si  la  can^ 
dition  est  arrivee  ou   defaillie.     It    thus    appears   that   the 

IS  Lac.Gboie/ug^,41. 
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essential  distinction  of  definitif  judgments  was  in  France 
based  on  exactly  the  same  distinction  of  procedural  the  non- 
existence of  the  power  to  alter  them,  as  has  been  adopted  by 
the  Indian  Legislature. 

63.     Explanation  IV  enacts   that  a  decision  is  final,  when 
.        the  Court   making   it  cannot   alter  or  re- 

ex'parle  decision  will  therefore  not  be  final, 
at  least  so  long  as  an  application  may  be  made  to  set  it  asideJ^ 
That  an  ex-parte  decision  can  be  altered  on  the  application  of 
the  defendant,  otherwise  than  on  review,  cannot  be  doubted,  as 
the  word  '  review '^  must,  in  this  Explanation,  be  understood 
to  have  the  same  sense  in  which  it  is  used  in  Part  VIII  of  the 
Civil  Procedure  Code  ;  and  this  will  be,  apparently,  sufficient 
against  its  finality  for  the  purposes  of  the  rule  of  res  judicata 
before  the  expiry  of  the  period  prescribed  for  an  application 
for  its  ailteration.  In  the  case  cited,  Cunningham,  J.,  said: — 
"  As  the  alleged  execution  was  held  to  be  fraudulent,  and  no 
proceedings  had  been  had  which  gave  finality  to  the  decree,  we 
think  that  the  Lower  Appellate  Court  was  right  in  holding  that, 
in  the  absence  of  any  proof  of  execution,  the  defendant  was  not 
precluded  by  the  existence  of  the  decree  from  contesting:  a 
question  with  which  it  dealt.""'  In  Bhugiratli  v.  Ram 
Lochun^'^  an  ex-parte  decree  was  held  not  to  be  binding, 
the  Court  expressly  observing  that  it  had  not  been  stated  that 
the  ex'parte  decree  had  ever  been  executed  so  as  to  have  become 
final.  In  Modhmudun  Shaha  v.  Brae^'^  a  Full  Bench  of  the 
High  Court  expressly  declined  to  express  an  opinion  as  to 
*' whether  an  ex-parte  decree  operates  so  as  to  render  any  ques- 
tion decided  by  the  decree  res  judicata  in  the  absence  of  proof 
that  such  decree  was  executed."  The  Full  Bench  said,  how- 
ever, that  "  neither  a  recital  in  the  decree  of  the  rate  alleged  by 
the  plaintiff,  nor  a  declaration  in  it  as  to  the  rate  of  rent  which 
the  Court  considers  to  have  been  proved,  would  operate  in  such 

w  The  learned  Judge  pointed  out  that  this  decision  was  not  in  conflict  with  that 
'mBirehunder  Manicltya  \.  IlurrUh  Ohvndrr,'^^  the  question  in  which  related  only  to 
the  value  as  evidence  of  an  ex-parte  decree.  Sir  Richard  Garth,  C.  J.,  said  in  the  judgment 
of  a  DiTision  Bench  in  that  case,  *•  a  decree  obtainal  ex-parte  is,  in  the  absence  of  fraud  or 
irr^nlaritj,  as  binding,  for  all  purposes,  as  a  decree  in  a  contestal  suit.  If  it  were  not  so, 
a  defendant  in  a  rent-suit  might  always  by  not  appearing,  and  allowing  judgment  to  pass 
against  him  without  resistance,  prevent  the  plaintiff  from  ever  obtaining  a  definitive 
judgment  as  to  what  is  the  proper  amount  of  rent  due  from  him  to  his  landlord." 

««  Kil  Money  Singh  v.  Heera  Lall  Dms,  I.  L.  B,     I  '•  I.  L.  K.  XVH.  Cal.  300. 

Vn.  CM.  S3.  «  L  L.  B.  in.  Cal.  SSS. 
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a  case  so  as  to  make  that  matter  a  res  judicata ;  assumiDg,  of 
course,  that  no  such  declaration  were  asked  for  in  the  plaint  as 
part  of  the  substantive  relief  claimed,  the  defendant  having  a 
proper  opportunity  of  meeting  the  case.'*  It  was  not  considered 
in  any  of  these  cases  whether  a  decision  to  be  final  for  the  rule  of 
res  judicata  must  not  be  so  ab  initio  and  per  se^  and  not  mere- 
ly such  as  may  become  so  after  the  lapse  of  an  indefinite  period 
and  by  the  aid  of  another  enactment.  The  Courts  appear  to 
have  tacitly  adopted  the  latter  view,  as  an  ex-parte  decree  has 
been  treated  as  res  judicata  in  numerous  cases,  without  any 
question  being  raised  as  to  its  finality,  and  it  may  be  presumed, 
that  it  had,  or  was  deemed  to  have,  become  final. 

64.     There  has  been,  on  general  principles,  a  greater  con- 
K       I  bl     decision     ^^^^  "*  regard  to  the  effect  as  res  judicata 
^m\\he  res  judicata    of  a  decision  liable  to  appeal.     Mr.  Justice 
until  it  is  appealed     HoUoway   pointed   out  in    his  judgment  in 
again*^-  Kakarlapudi  Suriyanarayanarazu.  v.  Ghel- 

lamkuri^^  that  according  to  the  English  Law,  a  judgment  did 
not  cease  to  be  conclusive  because  an  appeal  was  pending  from 
it,°*  though  the  contrary  was  held  by  some  continental  jurists.^- 
Some  of  the  American  Courts  also  have  held  that  a  decision 
is  final  until  reversed,  set  aside  or  vacated ,^^  and  that  the 
defendant  if  sued  again  on  the  original  cause  of  action  dur» 
ing  the  pendency  of  the  appeal,  may  plead  a  former  recovery  in 
bar.°*  This  view  is  opposed  however  to  a  settled  course  of 
decisions  in  which  it  is  held  that  the  pendency  of  an  appeal 
suspends  the  operation  of  the  judgment  in  regard  to  all  its  usual 
effects;  and  the  judgment,  not  being  final  while  the  appeal 
remains  undetermined,  cannot  be  pleaded  in  bar  in  the  interval 
nor  used  in  evidence  as  an  estoppel.®^  It  has  even  been  express- 
ly held  that  an  appeal  vacates  and  annuls   the  judgment,  and 

S  In  j)oe  V.  Wright,  a  writ  of  error  from  the  judgment  pleaded  as  an  estoppel  was 

nending  in  the  House  of  Lords;  and  Mr.  Cresswell  contended  at  the  bar  that,  " until  actual 
reversal  the  judgment  is  in  full  force.  If  it  be  reversed,  the  plea  of  course  becomes  false, 
and  the  estoppel  fails  ;  but  in  the  meantime  the  possibility  of  reversal  cannot  affect  the 
present  validity  of  the  judgment."  The  Court  of  King's  Bench  accepted  that  contention, 
Lord  Denman,  C.  J.,  observing  that  the  authority  cited  by  Mr.  Cresswell  from  the  Year- 
Book  18  Ed.  4,  f.  6,  B.  pi.  33.,  is  very  direct  and  satisfactory,  and  to  this,  and  other  -*-"*'*- 
cited  at  the  bar,  may  be  added  those  of  Taiwell  v.  Stane,^^  Benwell  v.  Black,^'' 

•9  VM  H  0  R.  176  84  Cload.  v.  Wiley,  29  Ark.  80. 

«i  TvS'iTWrlkht,  10  A.  and  B.  763.  Thompson  v.  G&iffin.  6  8.  W.  R.410. 

\\  V^^ol^vi9.v!iih^n.  603.  Sagfe.  v.  Hwpending  «  Bwb.  166. 

ftMT  a^  VL  «W  sea.  Burton  •.  Burton,  2«  Ind.  342, 

wJfl»??r  il  5^  "  Haynes  r.  Ordway.  53  N.  H.  284. 
•t  V^  H^.  cSnm.  3».  40.  42.  Kotchmn  r.  ThatSW  12  Mo.  Ap.  186. 

TCirS«  marko  70  Am  Dec.  603.  Byme  c.  Prather,  14  La.  Ann.  653. 

SSjScTbS  «»,  ^Am.  Dec.  213.  sJuter  •'iBf ^tno™' <7  Am  I)eo.  618. 

Smrcompant.  70  Am  Deo.  411.  ,^  Stote  c  Wtolntire,  »  Am.  Deo.  666. 

Faber5.Ho5y_,,_l»im.  a^,3fl8.  JJ  J?"SU|'* 


Fabe^  V.  Hoywr.  1»  Am.  Rw.  3 
Soheible  «.  Blagle,  80  Ind.  3S8. 
S»7v.Hol]aDd,15  0r.464. 
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thereafter  there  is  no  existing  judgment  which  will  conclude 
the  parties  as  a  matter  of  evidence  or  which  can  be  relied  upon 
as  a  matter  of  estoppel .°^ 

In  British  India  the  Legislature  has  expressly  enacted  in 
Explanation  IV.  that  a  decision  liable  to  appeal  may  be  final 
until  the  appeal  is  made.  A  full  Bench  of  the  Allahabad  High 
Court,  however,  has  held  in  Balkishan  v.  Kishanlal,^^  that  the 
Explanation  is  consistent  with  the  view  of  the  continental  jurists, 
and  that  an  appealable  judgment  is  not  definitive,  but  only 
provisional;  and  not  being  final,  cannot  operate  as  res-judicala. 
Mr.  Justice  Mahraood  (with  whom  Sir  John  Edge,  C.  J.,  and 
Straight,  J.  concurred)  said  in  his  decision  in  the  case,  "so 
far  as  my  knowledge  of  English  law  is  concerned,  the  point 
now  under  consideration  is  not  settled  by  any  long  course  of 
decision  in  England  or  India.  Nor,  has  the  Legislature  in 
framing  Explantion  IV.  of  Sec.  13  removed  the  doubt. 
As  Mr.  Justice  Holloway  has  pointed  out,  the  view  of  con- 
tinental jurists  i'^  that  jud(i!:nients  still  liable  to  appeal  and 
those  that  have  actually  been  appealed  from,  the  appeal  beinij 
still  pending,  cannot  operate  as  furnishing  basis  for  the  rule  of 
res  judicata.  Poihier  points  out^^  that  ....  *  a  provi- 
sional condemnation  then  cannot  have  either  the  name  or  the 
authority  of  res  judicata^  ....  that  judgments  still 
liable  to  appeal  stand,  for  tlie  purpose  of  res  judicata^  on  the 
same  footing  as  provisional  judgments  and  that  the  effects  of 
such  judgdments  are  only  momentary  and  cease  as  soon  as 
an  appeal  is  made.  This  is  the  case  even  where  the  sentence 
ought  to  be  executed  provisionally,  notwithstanding  the 
appeal,  for  such  execution  only  gives  the  sentence  the  effect  of 
provisional  judgments,  which,  as  we  have  already  mentioned, 
have  not  the  authority  o^  res  judicata.^^  Even  in  this  view  a 
judgment  will  become  final  before  the  expiry  of  the  period  of 
appeal,  if  the  judgment-debtor  shows  his  acquiescence  in  it  as 
by  payment.  In  fact,  the  established  rule  of  the  French  law  is, 
Its  sentences  et  juge^nents  qui  doivent  passer  en  force  de  chose 
jag^e  sont  ceux  rendus  en  dernier  ressorl  et  dont  il  n^y  a 
appel^  ou  dont  Cappel  n'est  pas  recevable^  soit  que  les  parties  y^ 
eussent  formellement  acquiesce,  ou  qu^elles  nen  eussent  inter- 
jete  appel  dans  le  temp^  ou  que  Vappel  ait  etc  declarh  phri. 
The  view  generally  taken  by  the  Indian  High  Courts  is,  how- 
ever, in  favor  of  giving  to  an  appealable  decision  the  effect  of 

S5  3   mall  T.  HMkiiM,  JG  Vt.  »)U.         |     •»  L  L.  R  XI  All.  118.        I     ••  L  Poib.  Oblig.  5tl,  (Bvang  ) 
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res  judicata  till  it  is  appealed  against,  when  it  ceases  to  be 
res  judicataj  and  does  not  operate  as  such  again  unless  it  is 
adopted  by,  and  thus  becomes  the  decision  of  the  Appellate 
Court.  Thus  in  Nilvaru  v.  Nilvartif^^  Melvill,  J.,  in  delivering 
the  judgment  of  the  Bombay  High  Court,  said  that  it  clearly 
appeared  from  the  Explanation,  that  when  a  jtidgment  "  upon 
a  particular  issue  is  appealed  against,  that  judgment  ceases  to 
be  res  judicata^  and  becomes  res  sub-judice;  and  if  the  Appellate 
Court  declines  to  decide  that  issue,  and  disposes  of  the  case  on 
other  grounds,  the  judgment  of  the  first  Court  upon  that 
issue  is  no  more  a  bar  to  a  future  suit  than  it  would  be  if  that 
judgment  had  been  reversed  by  the  Court  of  appeal,  .  .  . 
.  .  .  and  that  Explanation  introduces  no  new  law,  but 
merely  states  the  law  as  it  previously  existed."  The  Calcutta 
High  Court  has  held  the  same.  In  Gvngabishen  v.  Roghoo- 
nathy^'^  Mitter*  J.,  in  delivering  the  judgment  of  a  Division 
Bench  of  the  Calcutta  High  Court  said, — "Supposing  that  there 
was  a  decision  by  the  Courts  below  in  the  previous  suit  on  the 
question  of  title,  it  was  not  a  final  decision,  as  it  was  broujjht  up 
in  appeal  before  the  High  Court,  and  that  Court,  in  dismissing 
the  plaintiflTs  suit,  decided  that  it  was  not  necessary  to  go 
into  the  question  of  title,  and  based  its  decision  entirely  on  the 
ground  that  the  plaintijfF  had  failed  to  prove  his  possession.  That 
being  so,  the  question  of  title  is  still  open  between  the  parties." 
In  Chunder  Coomarw.Sib  Sundari^^^  Sir  Richard  Garth,  C.  J., 
in  delivering  the  judgment  of  the  Court,  said  **  when  the  deci- 
sion of  a  lower  Courtis  appealed  to  a  superior  tribunal,  and 
that  tribunal  for  any  reason  does  not  think  fit  to  decide  the 
matter,  it  is  left  an  open  question.  We  have  held  so  here  over 
and  over  again  ;^  and  it  is  not  because  in  point  of  form  the 
appeal  in  the  first  suit  was  dismissed,  that  the  decision  of  the 
Munsifif  can  be  considered  as  confirmed." 


y  Jackson,  J.,  for  instance,  in  Ram/uUh  Boy  v.  Chunder  Sekhur,^*  said  :  "It is  true 
that  the  Principal  Sudder  Ameen  did,  in  the  former  case,  try  the  issue  which  is  now  raised 
between  the  plaintiff's  and  Chunder  Sekhur  Roy's  brothers.  But  this  Court,  by  its  decision 
on  appeal,  if  not  directly,  at  least  impliedly,  ruled  that,  looking  to  the  relief  which  the 
plaintiff  then  claimed,  that  issue  was  not  one  which  arose  in  that  suit,  and  which  was  not 
material  to  it,  inasmuch  as,  even  if  the  plaintiff  was  entitled  to  a  decree  upon  it,  -he  could 
not  obtain  the  relief  he  sought  for.  This  Court,  accordingly,  did  not  proceed  on  appeal 
to  try  whether  the  judgment  of  the  Principal  Sudder  Ameen  on  that  issue  was  correct  or 
not;  and  though  it  confirmed  the  final  order  of  the  Principal  Sudder  Ameen,  it,  by  its 
judgment,  virtually  set  aside  the  judgment  of  the  principal  Sudder  Ameen  on  the  issue  in 
question,  not  on  the  merits,  but  on  the  ground  that  it  was  not  one  which  arose  in  the  6uit. 
The  plaintiff  is,  therefore,  in  my  opinion,  fully  entitled  now  to  a  decision  on  the  merits  on 
the  iasue." 

»»  I.  U  a  Vn  Oal.  881.  I  »*  IV  W.  B.  60. 
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The  same  was  held  in  Turley  v.  Turley^^^  in  which  the  Ap- 
pellate Court  omitted  to  consider  a  point  adjudicated  upon  in  the 
judgment  appealed  against,  and  it  was  held  that  the  adjudica- 
tion would  not  be  res  judicata  in  a  subsequent  suit,  for  the 
taking  of  the  appeal  vacated  the  judgment,  and  the  point  was 
not  determined  again  above.  Speaking  of  the  French  law, 
Lacombe  says: — que  lorsqu^un  jugement  de  premise  instance 
vient  a  etre  confirme  sur  Vappel^  mais  par  des  motif  diffirents 
de  ceux  qui  ont  dicide  les  premiers  juges,  c'est  dans  F arret  seal 
que  doivent  iire  pris  les  points  revetus  de  Vautorite  de  la  chose 
jugde.^^  However,  if  a  decree  of  a  joint  character  against  two 
persons  is  reversed  on  appeal  by  one  only,  the  reversal  will 
have  effect  against  both,  and  on  that  account  the  decree  will 
cease  to  be  res  judicata  even  as  against  the  defendant  who  had 
not  appealed. ^^  The  Madras  High  Court  held  in  Vythilinga  v. 
Vijayalhammal,^^  that  when  an  appeal  was  withdrawn  on 
account  of  mutual  compromise,  the  decision  appealed  against 
would  become  final  and  therefore  would  be  res  judicata. 

65.  An  application  for  retrial  does  not  have  the  same 
Application  for  retrial     ^^^^t   as  an  appeal,  and  while  pending  and 

undetermined  does  not  destroy,  or  in  any 
way  affect,  the  operation  of  the  judgment 
as  res  judicata^  the  judgment  being  held 
to  be  conclusive  in  a  suit  begun  in  the  interval  on  the  same 
cause  of  action.^  It  has  been  held  in  some  cases  that  the  effect 
of  such  an  application  is  to  vacate  and  render  wholly  inopera- 
tive the  prior  judgment,  and  that  thereafter  the  prior  judgment 
cannot  be  pleaded  or  given  in  evidence  for  any  purpose  in  any 
subsequent  suit/^  The  weight  of  authority  is  however  against 
that  view.  The  rule  ap|)ear8  to  be  the  same  in  British  India 
also,  as  there  is  no  such  provision  in  Sec.  13  with  regard  to  an 
application  for  new  trial  as  for  an  appeal,  and  a  judgment  liable 
to  review  has  been  unreservedly  declared  final  by  Explanation  4. 

66.  An  issue  cannot  be  said  to  be  finally  decided  in  a 
Decision  is  final  only     ^"^'»  unless  the  decision  thereof  forms  the 

if  it  forma  the  basis     basis  of  the  judgment  in  that  suit.*     Thus 

of  the  judgment.         in    Hun  Bahadur  Singh  v.  Lucho  Koer,^ 

the  Calcutta  High  Court  found  that  the  plaintiff  had  been  joint 


does  not  interfere 
with  the  finality 
of  a  decision. 


9i  85  Tenn.  231. 

9«  Lae.  Chou  JugU,  74. 

»''  Pittsburgh  v.  Bono,  123  HI.  273. 

»•  LL.a  flMad.43. 

»•  Oaaebeer  r.  Mowry.  93  Am.  Deo.  766. 

YOBZig  «.  2x%\k9,  8  Am.  Bep.  892. 
>••  Sheldon  «.  Van  Vl«ok,  106  ni.  4«. 


Preacher's  Aid  Society  c.  England,  106  nu 
125, 
1  Narasamma  r.  Kanaya,  I.  L.  R.  IV  Mad. 
134. 
Oanxa  o.  Amira,  1884  P.  R.  No.  20. 
»  L.  R.  XII  L  A.  23. 
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with  his  deceased  brother  whose  estate    he,  on   that  account, 
claimed  from  his  widow,  but  the  claim   was  dismissed  on  the 
ground  that  the  issue  as  to  their  being  joint  had  been  decided 
against  the  plaintiff  in  a  former  suit.     On  appeal  by   plaintiff, 
Sir  R.  P.Collier  in  delivering  their  Lordships*  judgment,  obser- 
ved as  to  the  widow's  appeal   against  the  finding  in   regard  to 
the  brothers  having  been  undivided,  that  it  could  not  be  con- 
clusive against  her  hereafter  **as  the  decree  was  not  based  upon 
it,  but  was  made  in  spite  of  it."*     In  Nundo  Lall  v.  Bidhoo^^ 
the  plaintiff's  claim  in  the  former  suit  for  the  defendant's  eject- 
ment was  dismissed,  but    the  judgment  contained  a  decision  as 
to  the  nature  of  the  defendant's  holding;  and  in  tlie  subsequent 
suit  for  possession  after  notice  to  quit,  O'Kinealy  and  Macpher- 
son,  J.  J.,  held  that  that  decision  was  not  res  judicata^  as  "  the 
decree    dismissing    the     suit    was    not    based    on    the   finding 
adverse  to  the  defendant   in  that  case,  but   in  spite  of  it."     In 
Magundeo  v.  Mahadeo  Singh,*   the  facts  were  the  same,  and 
Tottenham  and  Ghose,  J.  J.,  held  that  the  decision  as  to   the 
occupancy    right   in    the   former   suit    was   not   res  judicata^ 
observing    "that  the  finding  of  the  Court  in  the   previous  suit 
was  not  final,  inasmuch  as  the  decree  was  not  based  upon  it.*' 

In  Anusuyabai  v.  Snkharam,^  it  was  urged  that  "though 
the  decision  was  in  the   af)pellant's   favor,    one  of  the  grounds 
on  which  it  was  based  had  been  decided    unfavourably    to   the 
appellant's  title,  and  might  thus,  ^s  res  judicata^  gresitly  preju- 
dice   her  in  a  future   suit    between   her  and  the    respondent." 
But  West,  J.,  in  delivering  the  judgment  of  the  Bombay  High 
Court,  said  : — "This  fear,  though  there  are  some   decisions  and 
dicta  which  support  it,  does  not  appear  to  be  well  grounded.  The 
judgment  is  not,  and  cannnt  really  be   based  on  a  ground  unfa- 
vourable to  the  successful  party,  though  an  opinion  unfavourable 
to  him  may  be  expressed  on  some  incidental  point.    .    .    .    From 
a  judgment  against  a  plaintiff  no  adjudication  in  his  favor  can 
properly  be  derived  as  res  judicata.     It  is  not,  and  cannot  be, 
an  essential  element  of  the  jural  relation  on  which  an  adverse 
decree  rests/'     The  majority    of  the  Full  Bench  of  Allahabad 
High  Court  in  Jamaitunnissa  v.  Lutjunnissa^  held  that    **  the 

z  The  contrary  was  held  by  Calcutta  High  Court  in  Niarrvut  Khan  v.  Fhadu  BtUdia,'' 
but  that  decision  has  not  been  generally  followed,  and  was  in  some  cases  expressly 
dissented  from.* 


»  L  L.  R.  Xm  C«l.  17.  •»  I.  U  R.  VI  Cal.  319. 

4  L  L.  R.  XVm  Cal.  647.                                         ,  *  Narain  Das  v,  Faiz  Shah,  1860  P.  R.  No.  167 

»  I.  L.  R.  Vn  Bom.  466.                                             1  P.  B. 

•  I.  L.  R.  Vn  All.  606.  Nundo  Lall  v.  Bidhoo  Mookhy,  L  L.  R.  Xm 

'  Cal.  17. 
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fiudings  in  a  judgment  upon  matters  which  subsequently  turn 
out  to  be  immaterial  to  the  grounds  upon  which  a  suit  is  finally 
disposed  of,  as  to  the  plaintiff's  right  to  any  portion  of  the  relief 
sought  by  him  as  declared  by  the  decree,  amount  to  no  more 
ihdin  obiter  rficto,  and  do  not  constitute  a  final  decision.'** 
That  High  Court  has  recently  held  the  same  again  in  Indarjit 
Prasad  v.  Richha  Rai^^  in  which  in  the  former  suit  an 
unlimited  decree  had  been  given  to  the  then  plaintiff  of  his 
claim  for  possession  and  title,  but  there  was  a  statement  in  the 
judgment  that  the  plaintiff's  possession  would  be  subject  to  the 
defendant's  right  to  half  the  value  of  the  produce  and  half  the 
value  of  the  timber,  and  8ir  John  Edge,  C.  J.,  and  Knox,  J., 
said, — **  Sec.  13  was  never  intended  to  bar  the  trial  of  a  material 
issue  in  a  suit,  because  the  Judge  in  a  previous  suit  where  that 
question  was  absolutely  immaterial  had  tried  the  question  and 
given  an  opinion  upon  it.  .  .  The  decree  is  the  final  judicial 
determination  of  the  suit,  and  if  a  decree  is  specific  and  is  at 
variance  with  a  statement  in  the  judgment  on  whichit  is  founded, 
it  is  the  decree  to  which  we  must  pay  attention  and  not  to  the 
statement  in  the  judgment."  The  Madras  High  Court  also 
in  Muttukumarappa  v.  Arumuga^^  held  that  a  finding  against 
plaintiff  on  an  issue,  when  not  necessary  for  the  final  decision 
which  was  entirely  in  plaintiff's  favor,  would  not  he  res  judicata.^ 

a  Mr.  Justice  Mahmood  alone  dissented,  and  maintained  "that  the  adjudication  as  tot  lie 
invalidity  of  the  wagfnama  would  be  binding  upon  the  defendant  as  res  judicata  notwith- 
standing the  fact  that  the  suit  against  her  was  dismissed  on  the  ground  that  she  held 
j)OS8e8sion  in  lieu  of  dower."  In  support  of  this  view  he  relied  on  a  number  of  cases,  and 
observed  that  in  Man  Singh  y.  Narayan  />rt*,ii  the  Court  |  having  determined  an  issue 
arising  in  a  suit  on  which  the  suit  might  have  been  disposed  of,  proceeded  to  try  and 
determine  another  issue  which  also  arose  out  of  the  pleadings,  but  the  determination  of 
which  was  not  required  for  its  disposal;  and  it  was  held  that  the  trial  and  determination  of 
it  could  not  be  treated  as  a  nullity,  and  the  issue  could  not  again  be  tried  and  determined 
in  another  suit. 

h  In  Venkayya  v.  Narasamma^^*  Muttusami  Ajryar  &  Brandt,  J  J.,  said,  that  'in  Krishna 
BehariRoy  v.  Brqjeswari^^^  the  Judicial  Committee  of  the  Privy  Council  observed  that  the 
adjudication  on  the  question  of  adoption  in  a  previous  suit  concluded  the  party  claiming 
to  be  adopted  in  a  subsequent  suit,  although  the  decision  in  the  former  suit  proceeded  on 
the  finding  that  &patni  lease  granted  by  the  mother  of  the  plaintiff  was  not  in  excess  of  her 
powers  as  a  widow,  and  although  the  determination  that  the  adoption  was  true  was  not 
necessary  to  the  dismissal  of  the  claim,  though  it  would  certainly  be  material  to  the 
ground  of  claim."  There  .is  nothing,  however,  in  their  Lordships*  judgment  to  show 
that  their  final  decision  did  not  proceetl  on  the  ground  of  the  adoption,  which  was  the  only 
point  in  issue  in  the  previous  suit  as  between  the  plaintiff  and  the  intervener  who  would 
certainly  have  been  the  heir  if  the  plaintiff's  adoption  were  not  held  valid.  The  observation 
of  the  Madras  High  Court  Judges  was  rather  an  obiter  dictum^  as  they  really  held  that  the 
decision  in  the  former  suit  had  not  proceeded  only  on  the  ground  of  the  invalidity  of  the 
oral  will  on  which  the  plaintiff's  claim  was  based,  and  were  not  prepared  to  adopt  the 
suggestion  that  the  issue  as  to  division  or  non-division  was  not  material  to  the  decision 
actually  recorded  in  that  suit. 

»  I.L.B.XVAU.3.  1         «I.  L.B.XIMBd.  207. 

iOLL.B.*VnMftd.  145.  i»  L.  B..II.  I  A.  «83. 

11  I.  L.  a.;  I  All.  480.  I 
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A  Full  Bench  of  the  Punjab  Chief  Court  laid  down 
broadly  in  Narain  Das  v.  Faiz  ShaW^  that  *•  no  matter  can  be 
said  to  be  directly  and  substantially  in  issue,  or  tt)  be  finally  de- 
cided, unless  a  decision  thereon  is  necessary  for  the  decision  of 
the  case  upon  the  ground  on  which  the  final  decision  ultimate- 
ly proceeds/'  The  decision  id  Pala  Mai  v.  Maya^^  is  not 
against  this  view.  There  the  plaintiffs'  former  suit  had  been 
dismissed  "  on  the  ground  that  they  could  not  sue  for  a  de- 
claratory decree,  and  also  on  the  ground  that  it  was  bad  on 
the  merits  (and  the)  decree  was  just  as  much  based  on  the 
one  ground  as  on  the  other ;'*  and  Stogdon,  J.,  in  giving  the 
judgment  of  the  Court,  observed  that  there  was  no  reason  against 
his  deciding  every  point  upon  which  he  intended  to  base  his 
decree.  He  added,  however,  that  "  any  decision  regarding 
points  upon  which  it  was  not  intended  to  base  it,  would  be 
unnecessary  and  extra-judicial,  and  would  not  be  binding  on 
the  parties,*'  and  distinguished  the  cases  reported  as  1884  P.  R. 
No.  29,  and  1879  P.  K.  No.  27,  on  the  ground,  that  •Hhe 
finding  which  was  held  not  to  operate  as  res  judicata  was  c)ne 
upon  which  the  decree  was  not  based,  and  which  was  absolutely 
unnecessary  to  the  decision  of  the  case/' 

The  same  view  has  been  taken  in  the  English  and  the 
American  Courts  also.  The  Kansns  Supreme  Court  has  even 
held,  that  "  while  it  may  be  the  general  duty  of  the  Court 
trying  a  case  to  find  upon  all  the  issuable  facts,  yet  findings 
which  are  not  necessarily  included  in  and  become  a  part  of  the 
judgment,  are  not  conclusive  in  otlier  actions.  Even  where 
such  findings  nre  confirmed  by  final  judgment,  they  are  adjudi- 
cations only  so  far  as  they  are  necessarily  included  in  and 
become  a  part  of  the  judgment."*^  Where,  however,  the  record 
in  a  suit  presents  two  points,  upon  either  of  which  the  decision 
might  turn,  and  the  Court  determines  both,  the  decision  of 
neither  can  be  considered  as  an  obiter  dictum^  and  the  judg- 
ment is  authoritative  on  both  points.*^  Apparently  this  will  be 
so  only,  if  the  decision  really  turns  on  both  the  points,  and  a 
different  rule  may  be  held  to  apply  if  it  cannot  be  determined 
that  it  turned  absolutely  on  either.  The  French  jurists  have 
discussed  the  question  on  general  principles.  Lacombe  says: — 
il  se  pent  en  effet  que  le  tribunal,  en  partant  de  suppositions 
alternatives  et  contradictoires^  arrive  par  une  sorte  de  dilemme 
a  declarer  que  dans  les  deux  cas  la  demande  est  igalement  bien 

'  i«  1880  P.  B.  No.  167.  I         i«  Mitchell  o.  Insley,  7  P»o.  B.  201. 

M  1800  P.  R.  NO.  146.  Auld  v.  Smhh,  »  Kiuxs.  65. 

1^  Hawes  r.  Water  Go.,  5  Saw.  887. 
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oumalfondee.  Alors^  il  n*y  aura  pas  de  raison  pour  aller 
au  deld  de  ce  qu*il  aura  decide  et  pour  f aire  un  choix  quHl  n^a 
pas  vovlu  faire  lui  meme.  II  nous  parattrait  meme  devoir 
en  etre  ainsi^  Men  que  le  juge  edt  exprime  sa  preference  pour 
rune  des  deux  hypotheses:  ainsi^  dans  la  dernier e  especeque 
nous  avons  posee^  lejugement  pourrait etre  ainst  confU:  "  attendu 
que  par  tel  ou  tel  motif  la  donation  est  nulle;  qiCau  surplus^ 
ne  le  fiit-elle  pas^  la  somme  donnee  ne  serait  pas  susceptible 
d'entrer  en  compensation^  parce  qu'elle  n*est  ni  liquide  ni 
exigible.  .  .  etc.^'  Nous  trouvons  en  effet  dans  ce  doute  qui 
accompagne  r expression  de  la  pensee  dujuge  une  raison  sujji* 
sante  de  lui  refuser  Vaatorite  de  la  chose  jugee^  car  enjin  com- 
ment les  parties  pourraient — elles  etre  forcees  de  la  considerer 
comme  verite^  '  res  judicata  pro  veritatc  accipitury'  si  le  juge 
lui-meme  na  ose  en  affirmer  hautement  le  bien  fonde.^^ 

67,     A  considerable  extension  has  been  made  in  the 

scope  of  the  word  decision  by  Explana- 

Principle  of  ExpUna-     ^^^^    m     constituting,   as    it    does,    an 

tion  III  IS  of  a  gene-  •     •        u         r*        ^  ?  ^  i-    £• 

ral  application!  omission  by  a  Court  to  grant  any  relief 

claimed  in  the  plaint,  tantamount  to  a 
dismissal  of  that  claim.  Even  under  the  Code  of  1859  the 
Allahabad  High  Court  held  that  where  in  a  suit  for  money, 
a  lien  on  the  property  hypothecated  for  that  money  was 
claimed,  the  grant  of  merely  a  money-decree  would  bar  a 
subsequent  suit  for  the  lien.  Thus  in  Muluk  Fuqeer  Buksh 
V.  Manohur  Doss^^^  the  High  Court  observed  that  if  the 
plaintiff  having  preferred  that  portion  of  the  claim  which 
sought  to  charge  the  land  "was  content  to  accept  an  imper- 
fect adjudication,  or  one  which  awarded  him  only  a  part  of 
the  relief  claimed,  he  cannot  now  bring  forward  in  a  fresh  suit, 
matter  which  ought  well  have  been  thus  disposed  of.'*  In 
a  later  case,^  a  majority  of  the  Full  Bench  of  the  High  Court 
held  the  same,  but  Sir  Robert  Stuart,  C.J.,  and  Pearson,  J., 
dissented  from  the  opinion  of  the  majority  on  the  ground  that 
**  the  determination  of  a  suit  is  not  necessarily  the  same 
thing  as  the  determination  of  the  cause  of  action  on  which 
the  suit  is  brought.  A  decree  which  ignored  and  failed  to 
dispose  of  a  cause  of  action  alleged,  can  hardly  be  said  to 
determine  it,  without  violence  to  the  natural  and  ordinary 
acceptation  of  the  terms.  Such  a  negative  determination 
as  an  omission  to  determine,  can  scarcely  be  called  a  deter- 

!•  Lae.  ClUf»e  Jnaee  73.  I     29  Bhao  rSingli.  r.  8cl  Ram,  Vn  All.  H.  C.  R. 

»  U  All.  H.  0.  R.  39.  I  17. 
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mination  at  all.*'  In  Bakshiram  v.  Darku^^^  k  was  con- 
tended  that  a  decree  for  the  redemption  of  a  certain  land 
would  bar  a  suit  for  the  trees  standing  on  that  land,  but 
the  contention  was  overruled  by  the  Bombay  High  Court, 
Mr.  Justice  West  observing  in  the  judgment  of  the  Court 
that  "  the  claim  in  that  suit  might  reasonably  have  been, 
and  ought  to  have  been,  construed  to  include  them,  and 
that  the  Court  having  failed  to  adjudicate  upon  this  portion 
of  the  claim,  a  fresh  suit  based  on  it  is  competent  to  the 
plaintiff/' 

The  principle  of  the  Explanation  is  of  general  applica- 
tion, however,  and  is  often  recognized  by  the  American 
Courts  also,  which  have  repeatedly  held  that  the  omission 
of  a  Court  to  award  relief  prayed  for  is  an  adjudication,  in 
eff*ect,  that  the  plaintiff  is  not  entitled  thereto.  Thus  if  in 
a  suit  on  a  mortgage-bond,  judgment  is  given  for  the  money 
only,  without  an  order  of  sale,  it  is  held  conclusive  as  to 
the  plaintiff  not  having  a  lien,  and  he  cannot  afterwards 
maintain  a  suit  to  foreclose  the  mortgage.^^  So  also  where 
the  plaintiff  brings  a  suit  for  two  parcels  of  land,  and  re- 
covers only  one,  or  for  a  large  tract  of  land  and  recovers 
only  part  thereof,  the  record,  though  silent  as  to  the  tract 
not  recovered,  is  conclusive  that  theplaintiff  is  not  entitled 
thereto.'-^^  So  where  there  is  an  averment  of  damages  and 
the  Court  fails  to  find  upon  the  issue  created  by  the  denial 
of  that  averment,  and  no  judgment  is  rendered  fordamaj^es, 
the  judgment  will  bar  any  further  action  to  recover  the 
same  damages/^*  It  is  on  this  same  principle,  that  it  has 
been  held  that  a  fresh  suit  will  not  lie  for  items  of  account 
which  were  specified  in  the  statement  of  cause  of  action  in 
a  former  suit,  and  though  known  to  exist,  were  for  some 
reason  overlooked  and  not  considered,^^  and  not  even  if 
they  have  been  omitted  simply  by  an  error  of  the  Court  in 
rendering  the  judgment.'^^  Even  when  the  plaintiff  failed 
to  recover  the  whole  amount  due  on  a  bond  upon  which 
the  suit  was  brought,  merely  through  the  error  of  a  referee 
in  a  previous  suit,  the  judgment  would  bar  a  suit  for  the 
residue.^'  Mr.  Herman  says,  **  It  is  not  a  material  question 
as  to  whether  plaintiff  was  allowed  this  item   in  the  other 

ai  X  B.  H.  C.  R.  360.  1  »*  Poster  p.  Evans,  51  Mo.  39. 

J2  Johnson  o.  Miirphy,  17  Tex.  216.  '  Mining  Co.  v.  Defcrrari,  ez  f?al.  100. 

<*  Tbompson  o.  McKay,  41  Oal.  221.  ■  >&  Keokuk  r.  Alexander,  21  Iowa,  377. 

Woudin  c.  demons,  33  Iowa,  2S0.  i  2«  Town  v.  Smith.  14  Blicli.  348. 

I  ««  Stroeke  o.  Dyer,  38  Md.  444. 
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action  or  not.  If  it  was  presented,  evidence  introduced 
upon  it,  and  it  was  not  withdrawn,  but  submitted  with  the 
case,  the  judgment  is  a  complete  bar,  and  the  plaintiff  can- 
not be  heard  to  say  that  he  did  not  intend  to  include  this 
claim  in  the  other  suit*^^"^ 

68.     The  first  essential  to  the  application  of  Explana* 

tion   III    is  that   the   relief  claimed  in 

Only  a  relief  indepen-     t^^  subsequent   suit   must    have    been 

dwmedrefu'Ld.  '''     asked  for  in   the  former  suit.     In  Umrao 
Lai  V.  Behari  Singh^^^  the  Explanation  was 
held  not  to  bar  a  suit  for   enforcing  a  lien  as  to  certain  in- 
stalments of  a  bond,  because   the  said   instalments  accrued 
due  subsequent  to  the  former  suit  in  which  only  a  declara- 
tion of  the   plaintilTs  right  to  recover  them  was    asked, 
and  the  lien  was   unsuccessfully  prayed  for  only  in  regard 
to  the  instalments   already  due.     It  is  further  necessary 
that   the    relief  asked   in    the  former    suit  should    have 
been  asked   for  independently,  and  not  merely  as  ancillary 
to  the  main  relief  claimed.     In  Fatmahai  v.  Aishabai^^^  the 
plaintiff  had,  in  a  prior  suit   for  money  improperly  with- 
held, asked  for  a  declaration  as  to  her  being  the  wife  of  a 
certain  person,  and  the  decree  did  not  make  that  declaration. 
The  Explanation  III  was  held  not  to  apply  on  the  ground, 
as  observed  by  Sir  Charles  Sargent  in  delivering  the  judg- 
ment of  a  Division   Bench,  that  '*  the  declaration  was  not 
sought  for  by  way  of  specific  relief,  but  simply  as  the  ground 
for  the  real  and  substantial  relief,  to  obtain  which  the  suit 
was  instituted.^'     In  the  Original  Court  also,  Scott,  J.,  had 
said  that  the  Explanation  '*  refers  to  the  case  where  several 
heads  of  relief  independent  of  each  other  are  claimed,  put 
in  issue,  and  duly  controverted,  and  one  of  them  is  neither 
fiCranted   or    refuned.*'^*     In    Thyila   Kandi    Ummatha    v. 
Kunhamedf^  the  plaintiff  had  previously  suedfor  a/»aram6a, 
alleging  that  it  was  his  and  that  he  had   let  it  to  the  defen- 
dant.     The  Court  dismissed  the   suit  on   the  ground  that 
tbe  letting  was  not  proved,   and   in  a   subsequent  suit  by 
plaintiff  for  the  same  paramba^  it  was  contended  that,  as  its 
possession  was  asked  for  in  the    plaint,  and   not  decreed,  it 
must  be  regarded  as  having  been  refused,  within  the  mean- 
ing of  Explanation    III;    but    the    Judges   said — *•   that 

2«  Str«l  c.  Bookman,  43  Iowa,  4M.  I  »«  L  L.  R.  XHI  Bom.  243. 

Bakor  o.  Stiaohlkld,  67  Mo.  363.  i  '2  i.  l.  R.  XII  Bom.  40:>. 

*•  Horm.  Comm.  236.  »s  I.  L.  R.  IV  Ma'l.  3"B. 

w  I.  L.  R.  in  All.  297.  ! 
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Explanation  must  be  read  with  the  section,  and  clearly 
applies  to  relief  applied  for  which  the  Court  is  bound  to 
grant  with  reference  to  the  matters  directly  and  substantially 
in  issue.  The  causa  petendi  in  the  former  suit  was  the  exis- 
tence of  the  relation  of  landlord  and  tenant  and  the  omis- 
sion to  pay  rent  which  entitled  the  plaintiff  to  recover  the 
property.  The  title,  no  doubt,  was  in  issue,  but  not  direct- 
ly and  substantially,  only  incidentally,  and  that  relief  is 
now  prayed  for  on  wholly  different  grounds." 

69«     It  was   often   held    under  the    Code  of  1859  that  a 
claim   for    mesne   profits    in    a  suit   for 
Subsequent    suit    will     possession  of  land,  in  which  there  was  no 
not  he  for  mesne  pro-      "^        .  •        i         i       .    i  i  ■ 

fits,  that  were  asked  enquiry  and  order  about  them,  would  not 
for  and  not  allowed,  bar  a  subsequent  suit  for  them.^^  Even 
even  though  they  under  the  present  Code  it  has  been  held 
Sked  for  '"  ^^^  Mohun  Sirkar  v.  Secretary  of 
State  for  India^^  that  if  in  a  suit  for 
land,  mesne  profits  are  claimed  from  the  date  of  dispossession 
to  the  date  of  the  restoration  of  possession,  and  the  Court 
awards  mesne  profits  up  to  the  date  of  the  suit  only,  a  fresh  suit 
for  mesne  profits  from  the  date  of  suit  will  not  be  barred. 
Mr.  Justice  Amir  Ali,  in  delivering  the  decision  of  Mr.  Justice 
O'Kinealy  and  himself,  said  : — "  The  defendants  contend  that 
it  is  barred  under  the  provii^ions  of  Explanation  III.  It  is 
urged  on  their  (plaintiffs')  behalf  thai  as  it  was  discretionary 
with  the  Court  in  the  former  suit  to  assess  the  mesne  profits 
subsequent  to  date  of  suit,  the  mere  fact  that  the  Court 
abstained  from  exercising  that  discretion  does  not  constitute 
the  present  suit  a  res  judicata.  We  think  this  contention  to 
to  be  sound.  No  authority  has  been  cited  for  the  defendants 
in  support  of  their  contention  that  the  plaintiffs  are  precluded 
from  maintaining  the  present  action.  They  have  relied  simply 
on  the  words  of  the  section,  but  as  the  question  is  res  Integra 
we  are  at  liberty  to  construe  the  section  reasonably  by  a  com- 
parison of  the  other  sections  of  the  Code.  It  is  admitted  that 
at  the  time  the  plaintiffs  instituted  their  former  suit,  they  had  no 
cause  of  action  with  respect  to  mesne  piofits  accruing  due  after 
date  of  suit  ;  and  they  would  not  have  been  entitled  to 
ask  any  relief  in  respect  thereof,  but  for  the  provisions  of 
Sec«   211 But    the    section     is   not    imper- 


3*  Baluni  jtUutl  r.  liboobunlul.  VI  \v.  K.  7f..  i  Doona  f.  v.-,:,liiniri  Mai,  XI  P.  R.   131. 

PratJip  tliau'lra  w  i)\\uriiamuyi,   IV  B,  L.  li.  »*  1.  I .  R.  XVII  I'al.  WS. 
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ative  or  obligatory There  is   nothing   in  prin- 
ciple  or  law  to  lead    to  the  conclu^^ion  rhat  the    mere  absten- 
tion of  the  Court  to  award   to  the  plaintiff  mesne   profits  after 
date  of  suit  would  be  a  bar  to  any  suit  in  respect  thereof  .    .    . 
The  cause  of  action  in  respect  of  the  continuing  trespass  after 
institution  of  suit  arises  from  day  to  day,  and  it  is  only  by  ex- 
press enactment,  and  in  order  to  avoid   a  multiplicity  of  suits, 
that  the  Courts  have  been  vested  with  the  discretion  of  a  warding 
damages  during  the  continuance  of  the  trespass  and   until  its 
cessation.     It  does  not  follow  that  because  plaintiff  prayed  for 
assessment  of  damages  until  he   was  restored  to  his  property, 
and  the  Court  in  its  discretion  was  satisfied  with  decreeing  his 
claim  for  damages  so  far  as  they  had    accrued   due,    his   claim 
for  damages  for  trespass  continued  after  suit  would  be  barred 
by  the  rule  of  res  judicata.     Were  we  to  uphold  the  contention 
urged  by  the  defendant's  pleader,  the  result  would  be,  as  point- 
ed out  by  Phear,  J.,  in  the  case  of  Haramohini  v.  Dhanmani^^ 
*'that  an  unsuccessful  defendant  directed  by  the  Court  to  give 
up  possession  of  the  property  held  by  liim  to  the  plaintiff  might 
with  impunity  withhold   possession  from  the  plaintiff*,  notwith- 
standing the  decree  in  which  p«)Sse8sion  of  the  property  is  directed 
to  be  delivered    over,    keeping  the   plaintiff  out  by  main  force 
under  every  circumstance  of  aggravation,  without  the  slightest 
apprehension     or  risk   of  having    damages     assessed    against 
him/*     This  decision  is  hardly  tenable  in  the  face  of  the  clear 
language    of    Explanation  III;    and    the  contrary   has    been 
held  in  Batnabhadrav,  Jagannatha^^^  m  which  the  plaint  in  the 
former   suit   prayed    for  future    mesne    profits  of  the   plaintiff^s 
share  of  the  property  sued  for,  and  the  decree  did  not  say  any- 
thing  about  them ;   and  it  was  held  that  a  separate   suit  would 
not  lie  for  them.  Muttusami  Ayyar  and  Weir,  JJ.,  said  : — **  The 
legal  effect  of  Explanation  III  is  that  of  creating  the  omission  to 
grant  the  relief  asked  for  in  the    plaint  as  equivalent  to  an  ex- 
press refusal  and  the  claim  thereto  in  afresh  suit  as  res  judicata 
.     .     .     .     It  may   be  that   they    were  not   bound  to  claim  an 
adjudication  in  their  plaint,  but   when    they  once  elect  to  claim 
an  adjudication  under  Sec.  211,  and  by  such  election  make  it  a 
part  of  the   subject-matter  of  the   suit,  they  must  either  with- 
draw the  claim    with   the   express   permission  of  the   Court  to 
institute  a  fresh  suit,  or  be  bound  by  the  result  of  that  suit." 


M  L  B.  L.  R.,  it.  C.  183.  1  *iLL.R.ZiyiUd.SM. 
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CHAPTER  IV. 


Identity  op  Parties. 

70.  A  matter  to  be  res  judicata  must  have  been  in  issue 
Decision  in  a  suit  is  ^^  ^  former  suit  between  the  same  parties, 
res  judicata  only  or  between  parties  under  whom  they  or 
between  the  parties  any  of  them  claimi  litigating  under  the 
and  their  privies.  ^^^^  ^j^-j^  |^  jg  ^  fundamental  proposition 
of  the  doctrine  of  res  judicata^  that  a  decision  in  a  suit  operates 
and  can  operate  as  such  only  between  parties  to  that  suit  and 
their  privies.  In  its  elementary  form,  this  proposition  was 
recognized  even  among  the  Romans,  and  found  a  frequent 
expression  in  their  maxim,  Res  inter  alios  acta  aliis  nee  prodest 
nee  noeet.  It  was  a  general  saying:  res  inter  alios  judicata 
neque  emolumentum  off  err  e  his  qui  judicio  non  inter^fueruntt 
neque  prejudicium  soTet  irrogare.  The  principle  was  explained 
fully  by  eminent  jurists,  and  the  rule  of  res  judicata  is  not 
recognized  in  any  country  without  some  such  limitation  or 
reserve.  The  French  jurists  after  referring  to  the  subjecti/ and 
the  objtctif  elements  of  a  suit,  say  of  the  former  ce  sont  les 

fmrties  elles  memesj  le  demandeur  et  le  difendeur^  and  add  si 
*un  de  ces  elements  varie^  ce  n^est  plus  le  meme  procis  dont 
il  s'agit .  .  .  Uautoriii  de  la  chose  jttg^e  ne  devra  done  Stre 
appliquh  que  lorsquHl  y  aura  identity  des  ilements  des  deux 
proch :  identite  objective^  identite  subjective^  telles  sont  les  deux 
conditioiis  suffisanteSf  mais  necessaires  pour  constituer  Vautorite 
de  la  chose  jugee.^ 

In  Buller's  Nisi  Prius^  the  rule  and  its  reason  are  stated 
to  be  that  ^*  the  verdict  ought  to  be  between  the  same  parties 
because  otherwise  a  man  might  be  bound  by  a  decision  who 
had  not  the  liberty  to  cross-examine;  and  nothing  can  be  more 
contrary  to  natural  justice,  than  that  a  man  should  be  injured 
by  a  determination  that  he,  or  those  under  whom  he  claims 
was  not  at  liberty  to  controvert."^  Sir  William  De  Grey 
in  his  judgment  in  the  Duchess  of  Kingston's  case  admitted 
it  to   be   *<  true  as    a   general    principle   that  a   transaction 

I  Lac.  Chote  Jugie,  95.  |  >  Vidt  p.  233. 
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between  two  parties,  in  judicial  proceedings,  ought  not  to 
be  binding  upon  a  third,  for  it  would  be  unjust  to  bind 
any  person  who  could  not  be  admitted  to  make  a  defence,  or 
to  examine  witnesses,  or  to  appeal  from  a  judgment  he  might 
think  erroneous;  and  therefore  the  depositions  of  witnesses  in 
another  cause  in  proof  of  a  fact,  the  verdict  of  a  jury  finding  the 
fact,  and  the  judgment  of  the  Court  upon  facts  found,  although 
evidence  against  the  parties  and  all  claiming  under  them,  are 
not  in  general,  to  be  used  to  the  prejudice  of  strangers."  Mr. 
Freeman,  speaking  with  further  particularity,  says — "  Whether 
a  jud^rnient  is  relied  upon  as  an  estoppel,  an  adjudication  of  the 
validity  or  invalidity  of  a  claim  or  writing,  the  foreclosure  of  a 
lien,  or  as  a  munimentof  title,  it  is  inadmissible,  except  as  against 
persons  who  were  parlies  to  the  suit,  or  in  privity  with  such 
parties,  or  in  such  a  position  that  they  were  the  real  parties  in 
interest  in  a  litigation  conducted  for  their  benefit  in  the  name 
of  another  under  such  circumstances  as  to  make  them  answer- 
able for  the  result  of  the  litigation."^  In  fact,  so  strict  is  the 
rule,  that  in  this  country,  the  Madras  High  Court  has  recently 
held  in  the  case  of  Chinnasami  v.  Bariharabadra^'^  that  as 
a  judgment  of  a  Probate  Court  granting  or  refusing  probate  is 
in  rem,  the  judgment  of  any  other  Court  in  a  proceeding 
inter  partes  cannot  be  pleaded  in  bar  of  an  investigation  in 
the  Probate  Court  as  to  the  factum  of  the  will  propounded  in 
that  Court. 

71.  The  very  first  question  is  as  to  who  are  the  parties 
to  a  suit,  and  rather  different  views  have 
snit"'^  ^'''^''''  *^^  been  taken  by  different  judges  and  text- 
writers.  It  ha&  been  said,  on  the  one  hand, 
that  *' parties  to  a  judgment  are  those  whose  names  appear 
upon  the  record  as  plaintiff  and  defendant ;  ^  and  that  none  are 
to  be  considered  as  parties  to  u  suit,  and  bound  in  that  charac- 
ter by  a  judgment  or  decree  therein,  but  those  who  are 
named  as  such  in  the  record  thereof.''  This  statement  appears 
to  be  rather  too  narrow.  It  has  been  held  that  if  a  summons 
is  served  on  a  person  intended  to  be  sued,  by  a  wrong  name, 
and  he  fails  to  appear  and  plead  the  misnomer  in  abatement, 
and  suffers  judgment  to  be  obtained,  he  is  concludcvl  and  in 
all  future  litigation  may  be  connected  with  the  suit  or  judg- 
ment by  proper  averments;  and  when  such  averments  are 
made  and    approved,  the    party  intended    to   be  named    in  the 

*  Pr.  Jad.  277.  I     t  Same's  Appeal,  26  Pa.  St.  184. 

*  L  L.  R.  XVI  MaO.  380.  |        Walters  v,  Weed,  16  If.  W.  B.  116. 
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judgment    is  affected   as   though    he  were    properly   named 
therein.^ " 

In  Taylor's  work  on  *Law  of  Evidence*  it  is  said,  that 
**  under  the  term  parties  in  this  connexion,  the  law  includes  all 
those  who  are  individually  named  in  the  record^  and  who  are 
consequently  entitled  to  prosecute  or  defend  the  cause,  to 
adduce  testimony,  to  cross-examine  witnesses  Ciilled  on  the 
other  side,  and  to  appeal  from  the  judgment,  should  an 
appeal  be  allowalde  by  law.'*^  He  doubts  **  whether  the 
term  parties  will  also  include  persons  not  named  in  the 
record,  but  in  whose  immediate  and  individual  behalf  the 
action  has  been  brought  or  defended^'' ^^  and  shows  that 
the  case  of  Kinnersley  v.  Orpe^^  did  not  decide  that  in  the 
affirmative,  and  that  Lord  Eilen borough  in  Outram  v.  More- 
wood,^'^  expressed  his  astonishment  that  an  estoppel  in  such  a 
case  could  ever  have  been  thought  of.  But  he  adds  that  "  the 
landlord,  or  other  person,  in  whose  right  a  defendant  in  replevin 
has  made  cognizance,  has  been  held  to  be  a  party  to  that 
suit;*'  and  it  would  certainly  be  convenient  and  reason- 
able if  the  rule,  in  conformity  with  that  which  governs  admis- 
sions, were  extended  to  all  persons  who  were  substantially 
parties  to  the  former  action.  Indeed,  it  is  highly  probable, 
notwithstanding  the  absence  of  direct  authority,  that  the  courts 
would  now  determine  in  favor  of  such  extension."  The 
American  Courts  actually  hold  that  the  term  parties,  as  used 
in  connection  with  the  doctrine  of  estoppel,  "  includes  all  who 
are  directly  interested  in  the  subject-matter  of  the  suit  and 
have  a  right  to  make  defence,  control  the  proceedings,  examine 
and  cross-examine  witnesses,  and  appeal  from  the  judgment,"** 
and  that  only  those  who  have  enjoyed  all  these  privileges 
collectively  should  be  concluded  by  the  judgment.  *^  Mr. 
Herman  says,  **a  Court  will  look  beyond  the  record  and  treait 
as  parties  all  who  are  found  to  have  in  fact  acted  a  part,  and 
this  whether  their  interference  was  irregular  or  not     .     •     .     . 

a  The  discussion  in  McK'ndey  v.  Tuttle,''  is  not  against  this  view,  as  there  the 
iudgment  passed  against  the  wrong  name  was  held  void,  because  the  defendant  answered 
by  his  right  name  and  still  the  plaint  was  not  amended  by  the  insertion  of  it.  In  Johnston 
r.  8an  Franeuco,  S.  D.s  also,  the  defendant's  true  name  was  not  inserted  in  the 
pleadings  even  when  known,  but  judgment  was  entered  against  him  by  the  true  name, 
and  it  was  held  to  be  valid. 

«  Barry  o.  Carotliers,  6  Eicb.  331.  n  2  Dougr.  517. 

Parry  r.  Woodson,  84  Am.  D«c.  51.  la  3  T.  R..  3«o. 

'  42  Cal.  671.  3«  Hancock  r.  Welsh,  1  SUrk.  347. 

»  7  Am.  St.  R«p.  120.  a*  Bobbins  v.  Chicago,  4  Wall.  657. 
»  Tay.  Bt.  1439.  Asbton  ▼.  C  ity  of  Rochester,  2n  Am.  St.  Bep.  619. 

"»  Tay.  Ev.  1440.  i»  lecU  v.  Cecil,  81  Am.  Dec.  626. 
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One  who  is  benefitted  by  the  prosecution  of  an  action,  of  which 
he  has  notice,  is  to  be  regarded  as  a  party  in  interest,  Hlthoup:h 
her  name  does  not  appear  therein.^^"^'  80  also  Lumpkin,  J., 
observed  in  Brown  v.  Chanej/y^^  that  **  under  the  term  parties 
the  law  includes  all  who  are  interested  in  the  subject-matter  of 
litigation,  who  will  be  gainers  or  losers  by  its  result,  and  for  or 
against  whom  the  record  of  the  former  proceedings  might  be 
adduced  in  evidence  in  another  trial ;  those  who  have  the  right 
to  be  heard,  and  to  offer  testimony  and  examine  the  witnesses." 
Similarly,  Comstock,  J.,  in  Castle  v,  Noyes^^  said  :  "  It  is  by 
no  means  true  that,  in  order  to  constitute  an  estoppel  by 
judgment,  the  parties  on  the  record  must  be  the  same.  The 
term  has  a  broader  meaning.  It  includes  the  real  and  sub- 
stantial parties  who,  although  not  upon  the  record,  had  a  right 
to  control  the  proceedings  and  appeal  from  the  judgment." 
In  Hill  V.  Bairif^^  Durfee,  C.  J.,  in  delivering  the  judgment 
of  the  Supreme  Court  of  Rhode  Island,  referred  to  a  number 
of  cases  in  which  the  defendants  were  permitted  to  avail  them- 
selves by  way  of  estoppel  of  judgments  to  which  they  were 
neither  privies  nor  parties,  and  said  :  '*  The  ground  on  which 
this  was  permitted  seem^  to  have  been  that  the  defendants, 
though  not  parties  t)  the  judgments,  were  so  connected  in 
interest  or  liability  with  the  parties  that  the  judgments  when 
could  be  regarded  as  virtually  recovered  for  them,  for  the 
purposes  of  estoppel,  as  well  as  by  and  for  the  parties  of 
record." 

Dr.  Bigelow  adds,  however,  on  the  authority  of  some 
American  decisions,'^*  that  even  those  who  assume  such  a  right 
as  that  of  controlling  the  proceedings,  making  defence,  adduc- 
ing and  cross-examining  witnesses  anti  of  appealing  from  the 
decision,  if  an  appeal  lies,  are  included  under  the  head  of  parties.'^^' 
Even  Mr.  Black  observes,  that  **  persons  often  connect  them- 
selves with  a  suit,  by  actively  assuming  the  prosecution  or 
defence,  and  thereby  become  bound  by  the  result  of  the  litiga- 
tion, although  not  appearing  on  the  record.'* '^^  Mr.  Hawes 
in  still  broader  language  says,  that  the  term  •*  party  to  a 
suit"  seems  properly  10  be  applied  to  "every  person  who 
has  an  interest  in  the  conduct  and  event  of  a  litigation, 
whether    he    be    a    party    in    form,    a  party  in    interest,  or  a 

i<  Laram  v.  W  ilmer,  36  Iowa,  244.  21  Stoddard  v.  Thomson,  »1  Iowa,  80. 


■viarkham  7  Thomiwon,  ^  La.  Ann.  6Su. 
1'  Horm.  Comm.  107. 
!•  1  Kelly,  413. 
J»  14  N.  y.  ^3. 
w  2  Am.  St.  Rop.  673. 


Landis  o.  Bumilion,  77  Mo.  5.34. 

Wi'cbester  c.  Uoiskell,  119 U.  S. 450. 
2a  Big.  Estop.  114. 
a»  m.  Jud.QdS. 
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party  not  before  the  Court.**  ^*  There  are  decisions  also  in 
support  of  that  view.  Thus  the  equitable  assignee  of  a  chose 
in  action  has  been  held  to  be  estopped  by  the  judgment  thereon 
in  the  same  manner  as  if  he  were  a  party  to  the  record,  because 
though  not  nominally  a  plaintiff  or  defendant,  the  suit  is 
for  or  against  his  interest.^^  In  late  v.  Hunter^^^  Mr. 
Chancellor  Dargan  said  : — **  The  sheriff  in  the  former  action 
was  only  a  nominal  party  ;  the  defendant  in  the  present 
case  being     the   real    party   in     interest.       The   sheriff  was 

simply  a  stake-holder  without  a  particle  of  interest 

the  battle  was  fought  over  his  shoulders  by  the  real  parties. 
The  defendant  was  not  only  the  real  party  adverse  in  int^'rest 
to  the  complainants,  but  he  had  notice  of  the  suit  and  defend- 
ed it  by  counsel."  In  Glaflin  v.  Fletcher^^^  it  was  held  that 
whenever  it  should  appear  that  the  real  party  in  a  suit 
was  not  a  party  to  the  record,  but  prosecuted  or  defended  the 
suit  in  the  name  of  a  nominal  party,  he  would  be  concluded 
**  by  the  judgment  as  effectually  as  if  he  had  been  a  party  to 
the  record."  A  judgment  in  ejectment  has  been  often  held  to 
bind  parties  who  voluntarily  appear  as  defendants  therein,  and 
file  an  answer  denying  the  plaintiff's  allegations,  and  alleging 
ownership  of  the  premises  sued  for  in  themselves,  although  they 
were  not  named  as  parties  in  the  plaint,  nor  served  with  sum- 
mons, nor  was  the  plaint  amended  to  include  their  names,  nor 
any  order  of  Court  granted  allowing  them  to  appear.^^  On  the 
same  principle,  it  has  often  been  held  that  where  a  vendor 
warrants  title  to  the  chattels  sold,  and  in  a  suit  for  them 
against  the  vendee  assumes  his  defence  he  will  be  estopped  by 
the  judgment.^^  Similarly,  where  in  a  suit  against  a  guardian 
to  set  aside  for  fraud  a  release  given  by  the  ward,  the  sureties 
on  the  guardian's  bond  employ  counsel  to  defend,  the  sureties 
paying  costs  and  expenses  in  the  suit,  they  cannot  claim  to  be 
not  bound  by  the  decree  on  the  ground  of  not  having  been 
defendants   on  the  record.^ 

It  has  even  been  held  in  some  cases,  that  one  who 
instigates  and  promotes  a  suit  for  one's  own  interest,  by 
employing  counsel  and  binding  oneself  to  the  payment  of 
costs  and  damages  is  barred  by  the  judgment  obtained/^  It 
is  clear,  however,  that  a  person    tlnis    intervening  in   a  suit 


J*  Hiiw.  Jot.  53. 

2s  Rogers  o.  Haines,  3  Ho.  SS2. 

Oill  V.  United  htates,  7  Gal.  61S. 
2«  3  Suob.  Eq.  136. 
a'  7  Fed.  Rep.  861. 
?»  Tjrrrell  c  Baldwin,6  Tac.  B.  867. 


M  Estelle  V.  Peaoock,  12  N.  W.  R.  Ca9. 

Joaea  «.  Paahbj,  4 ^  Mioh.  634. 
»«  Parr  v.  State,  17  Atl.  R.  1020. 
>i  Landis  v.  Hamilton,  77  Mo.  6A4. 

Lovejoy  V.  Murray,  3  Wall.  1. 

Barns  v.  Garvin,  IIh  lm\.  32i>. 
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of  which  he  is  not  a  party  of  record  will  be  bound  only — (1)  if 
the  intervention  is  for  the  protection  of  some  interest  which 
he  may  have  in  the  subject-matter  of  the  h*tigation  or  which  on 
the  ground  of  some  express  or  implied  contract  consists  in  a 
responsibility  over  to  the  defendant,  and  must  attach  if  judg- 
ment goes  against  him;  and  (2)  if  the  intervention  is  so 
complete  that  he  is  practically  substituted  for  the  defendant  in 
the  management  and  control  of  the  case,  and  also  avowed  and 
with  notice  to  the  opposite  party,  and  not  upon  a  secret  under- 
standing. Thus  Dr.  Bigelow  observes  that  parties  <*  must  be 
openly  such ;  there  can  be  no  secret  parties  in  benefit,  unknown 
to  the  adverse  side."'^  In  Cannon  River  Mfr$\  Asi^n.Y. 
Rogers^  the  parties  were  held  not  to  be  the  same  as  in  a 
former  suit,  as  whatever  part  the  defendant  had  taken  in  that 
case,  it  was  not  with  the  knowledge  of  the  plaintiff;  Oilfillant 
C.  J.,  observing  that  **  if  it  be  conceded  that  one  not  a  party 
to  an  action  may  be  estopped,  or  claim  an  estoppel,  by  the 
judgment,  because  he  is  the  real  party  in  interest  and  conducts 
the  defence,  yet  he  must  do  so  openly,  and  to  the  knowledge 
of  the  other  party,  and  for  the  defence  of  his  own  interests." 
Mr.  Black,  citing  a  number  of  American  decisions,^^  says,  that 
a  person  "  employed  the  attorney  who  appeared  for  the  defen- 
dant of  record  ;  that  he  himself  testified  as  a  witness;  that  he 
was  present  and  aided  in  the  conduct  of  the  trial  ;  that  he 
cross-examined  the  witnesses;  that  he  lent  assistance  in  money 
or  services  to  the  defendant ;  that  he  joins  in  taking  an  appeal ; — 
none  of  these  circumstances  alone  is  sufficient  to  make  him  a 
party  to  the  judgment.'*  ^^  Similarly  Mr.  Freeman  observes  that 
the  fact  that  a  person  *<  managed  the  cause  as  agent  or  attorney, 
or  interested  himself  in  it,  and  aided  the  prosecution  or  defence 
with  or  without  any  employment  for  either  party,  will  not  pre- 
clude him  from  impeaching  the  judgment. "^^ 

72.     In  British  India  the  question  has  risen  often  with 
regard  to  what  are  called    benami  parties. 
BeMmidars  are  par-     rpjj^  procedure  of  the  Courts  here  is  not 
^'  elastic  enough   to   allow   a   person   really 

interested  to  openly  and  avowedly  conduct  or  defend  a  suit  as 
a  plaintiff  or  defendant  without  actually  becoming  so  on  the 
record.  Still  the  general  principles  underlying  the  above  deci- 
sions of  the    American    Courts  have   been    recognized   here. 

» Bte.  Bctop.  115.  1  Lacroix ».  Lyona,  33  Fed.  Rep.  437, 

»  18  A.  M.  &  Bep.  497.  •»  Bl.  Jud.  645. 

M  Sdhroder  v.  Tift^Tm^Ti,  i  n.  W.  B.  801.  |  ^  Fr.  JaO.  34«. 
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Mr.  Broughton,  in  his  Commentary  on  the  Civil  Procedure 
Code,  expressed  it  as  his  opinion  that  **  the  Court  would  look 
to  the  real  parties  in  a  benami  transaction,  and  if  they  were 
the  same  the  action  would  be  barred  under  this  section/''^  In 
Ramtzaami  v*  Virasami,^^  Hollo  way  and  Innes,  J  J.,  spoke  of 
it  as  a  well-established  rule  **  that  a  decree  binds  not  only  the 
actual  parties,  but  those  on  whose  behalf  it  is  manifestly  brought^" 
The  observation  was,  however,  not  necessary  for  the  decision  of 
the  case,  as  the  parties  to  the  subsequent  suit  held  barred,  were 
parties  to  the  prior  suit  also,  though  not  adversely  to  each  other, 
but  arrayed  on  the  record  on  the  same  side.  In  Khub  Ckand  v. 
Narain  Singh^^^  it  was  found  that  in  a  former  suit  brought  in  the 
name  of  G.,  the  minor  son  of  the  appellant,  the  appellant  was  the 
real  plaintiff,  and  that  the  sale-deed,  though  ostensibly  professing 
to  be  made  to  the  minor,  was  actually  executed  to  the  appellant, 
and  Straight,  J.,  in  delivering  the  judgment  of  a  Division  Bench 
said: — •*  The  transaction  therefore  being  benami  in  respect  of  Q., 
it  follows  that  he  was  a  mere  dummy  in  the  subsequent  suit 
for  redemption  instituted  against  the  respondent,  and  we  must 
hold  that,  though  not  in  name,  yet  in  fact,  the  appellant  was 
a  party  to  that  litigation."  In  Meheroonissa  v.  Hur 
Ghurn^^  Mr.  Justice  Dwarkanath  Mitter  appears  to  have 
assumed  the  contrary  and  observed  that  if  a  suit  by  a  benami- 
dar  were  decided  against  him,  '*  the  real  owner  in  a  subse- 
quent suit  instituted  by  himself  would  say  *  my  benamidar  had 
no  right  to  bring  the  former  action,  and  I  never  authorized  him 
to  do  so;"  but  what  was  really  decided  by  the  Court  was  only 
that  a  benamidar  had  no  right  to  maintain  a  suit  for  property 
in  which  he  had  no  beneficial  interest.  In  GopiNathy,  Bhug- 
wat  Pershad^"^^  Romesh  Chander  Mitter  and  Morris,  JJ.,  held  in 
unqualified  terms,  that  **  the  proper  rule  is  that,  in  the  absence 
of  any  evidence  to  the  contrary,  it  is  to  be  presumed  that  the 
benamidar  has  instituted  the  suit  with  the  full  authority  of  the 
beneficial  owner,  and  if  he  does .  so,  any  decision  come  to 
in  his  presence  would  be  as  much  binding  upon  the  real  owner 
as  if  the  suit  had  been  brought  by  the  real  owner  himself." 
In  Shangara  v.  Rrishnanj'^  Parker  and  Wilkinson,  JJ., 
referring  to  this  decision,  said  : — **  The  presumption  is  that  the 
benamidar  instituted  the  suit  with  the  authority  and  consent 
of  the  true  owner,  and  the  lower  Courts  have  found  upon  the 
evidence  that  the   suit   was  instituted    with  the  knowledge  of 

n  rwff  p.  sx  I  *o  X  w.  R.  <». 

»»  UI  M.  H.  0.  R.  278.  *i  I.  L.  B.  X  Gal.  705. 

w  I.  L.  R.  in  All.  81*.  I  41  I.  L.  R.  XV  Mad.  267. 
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the  plaintiff.  He  is  therefore  as  much  bound  by  the  decree 
as  if  he  had  himself  instituted  the  suit,  and  the  present  suit  is 
barred  as  being  res  judicata^*  A  decision  in  a  suit  brought 
on  behalf,  and  in  the  name  of,  a  person  without  his  authority 
is  void,  and  will  not  operate  as  res  judicata  as  against  him.^ 
In  Robson  v.  Eaton,"^  the  judgment-debtor  even  paid  the 
amount  of  the  judgment  to  the  attorney  who  had  brought  the 
suit  and  recovered  judgment,  but  as  all  that  was  without  the 
authority  of  the  plaintiff  he  was  held  entitled  to  recover  again. 
It  has  been  observed  in  a  recent  case  by  the  Supreme  Court  of 
Indiana  that  if  B.  personates  A.  or  prosecutes  a  suit  in  A.'s 
name  without  his  knowledge,  the  judgment  will  be  void.^ 

The  position  of  a  beneficiary  is  rather  different  from  that 
of  a  benamidar,  but  to  some  extent,  on  the  same  principle^ 
beneficiaries  have  sometimes  in  England,  as  well  as  in  the 
United  States,  been  held  barred  by  a  judgment  against  their 
trustee,  and  this  even  when  the  respective  rights  of  the 
beneficiaries  are  not  determined.*^  Thus  where  property 
is  conveyed  to  trustees  to  hold  in  trust  for  the  purpose  of 
securing  the  payment  of  bonds  or  other  debts,  the  trustees  are 
held  to  represent  the  bond-holders,  and  a  judgment  by  or 
against  the  trustees  in  proceedings  conducted  in  good  faith 
binds  the  holders  of  the  bonds  or  other  indebtedness.*^  It  was 
held  directly  in  Peterson  v.  Lathropy^^  that  one  cannot  be  per- 
mitted, after  adjudicating  a  matter  by  his  trustee  to  disregard 
that  adjudication.  The  equitable  owner  of  a  chose  in  action 
is  bound  to  the  same  extent  as  if  he  were  a  party  to  the  record.*^ 
A  trustee  to  whom  a  rail-road  company  executes  a  mortgage 
upon  its  property  to  secure  the  payment  of  its  bonds,  represents 
the  bond-holders  in  all  legal  proceedings  carried  on  by  him 
affecting  his  trust,  and  whatever  binds  him,  if  he  acts  in  good 
faith,  binds  them.^^  The  real  party  in  interest  cannot  escape 
the  result  of  a  suit  conducted  by  him  in  the  name  of  another/' 
and  the  fact  of  the  suit  being  conducted  in  the  names  of  nominal 
parties,  cannot  divest  the  case  of  its  real  character ;  but  the 
issues  made  by  the  real  parties  and  the  actual  interests  involved, 
must  determine  what  persons  are  precluded  from  again  agitating 
the  question,  and  who  are  estopped  by  the  previous  decision.^^ 

♦»  Marfchan  v.  Burlinfirton  Ins.  Co..  28  N.  W.  R.    ,      *»  Curtis  t».  Oisnm's  Adm'r.  1  Ohio,  432. 

435.  Boynton  t».  Willtrd,  10  Pick.  166. 

**  1  T.  R.  62.  '       *o  Shaw  r.  R.  R.  Go  ,  100  U.  8. 606. 

*»  Shideler  v.  State,  28  N.  K.  R.  5:i7.  Huntington  v.  R.  B.  Co..  16  Fed.  Rep.  906. 

««  Whitford  V.  Crooks,  20  N.  W.  R.  45.  »^  BlUoti  o.  Hayden,  104  Maat.  180. 
*»  B«als  •.  lUinoia  M.  and  T.  Ry.  Co.,  133  U.    I      *2  Conger  v.  Chilcote,  42  Iowa.  18. 

&  200.  I           Wood  V.  Enael,  63  Mo.  199. 

Glide  V.  Dwyer,  83  Cal.  477.  Cole  «.  Patorite,  6B  ni.  467. 

«»34Pa.St.2&.  ' 
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73.     In  a  suit  on  behalf  of  a  minor  by  a  next   friend,  the 

A  minor  maybe  a  party  '^'''>^\^lf  «^*  .  ^^  '"^^^^  '^  ^  P^^^y  to 
to  a  suit,  80  that  a  the  suit/'  A  judgment  in  such  a  suit 
decision  in  it  maybe  will  not  be  res  judicata  in  a  subsequent 
res  judicata  against  g^jj  ggainst  the  guardian  himself. 
Mr.  Herman  clearly  observes, — **if  an 
action  is  brought  by  A.  as  guardian  of  B.,  a  miner,  a  judgment 
against  A.  as  guardian  is  in  his  ofl&cial  capacity,  and  will  not 
preclude  him  from  maintaining  a  subsequent  action  in  his  ovrn 
ricrht,  individually,  and  viceversd*  For  in  the  prior  action.  A., 
properly  speaking,  was  not  a  party.  The  real  party  in  interest 
was  the  minor,  by  A.,  his  guardian. ^^  But  the  minor  being 
the  real  party  in  such  a  suit,  the  decision  will  be  res  judicata 
against  him.  Thus  Mr.  Herman  says,**  **if  the  guardian  of  a 
minor  brings  an  action  and  is  defeated,  and  the  minor,  after 
arriving  at  the  age  of  majority,  brings  an  action  for  the  same 
matter,  he  may  be  precluded  by  the  exceptio  rei  judicata^  for  he 
is  the  real,  party  in  interest  in  the  former  action,  and  in  the 
absence  of  fraud  or  collusion,  minors  properly  represented  are 
bound  as  fully  as  if  they  had  been  majors  and  personally  cited. 
,  ,  ,  ,  Judicial  acts  are  obligatory  on  infants  unless  they 
avoid  them  by  direct   proceedings,  and  an  infant  is  estopped 

from   gainsaying  the  record  in  a  collateral  action 

When  an  action  is  brought  against  an  infant,  and  he  is 
represented  in  Court  by  his  duly  constituted  guardian  or  the 
Court  appoints  a  guardian  arf  Ziiem,  a  judgment  rendered  in 
such  action  cannot  be  avoided.  The  weight  of  authority  is, 
that  an  infant  defendant  is  as  much  bound  by  a  decree  in 
equity  or  a  judgment  at  law  as  a  person  of  full  age;  and 
if  a  judgment  or  decree  be  absolute  against  him  he  will 
not  be  permitted  to  question  it  except  upon  the  same  grounds 
that  a  judgment  can  be  questioned  by  parties  sui  juris ;  that 
is  for  fraud,  collusion,  or  error."  Thus  a  decision  by  a  Survey 
Officer  in  proceedings,  under  the  Madras  Forest  Act,  1882, 
between  a  minor  zamindar  and  the  Government  was  held  to  be 
res  judicata  against  the  minor  even  though  he  was  represented 
onlv  by  a  manager  appointed  by  the  Court  of  Wards.^^ 
Nor  will  the  decision  be  void,  if  the  guardian  exceeds  his  autho- 
rity in  connection  with  the  proceedings  in  the  suit.  It  has  been 
contended  by  some  French   Jurists  que  comme  tovi  mandataire 


s*  BinoUir  v  Sinclair,  13  M.  and  W.  640.  I       s«  KAmaraja  v.  The  Secretary  of  State  for  India, 

S4  Herm.  Oomm.  94.  I.  L.  R  XI  Mad.  309. 
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qui  a  excedt  ses  pouvoirs^  le  tuteurri  est  plus  alors  qu  witters  par 
lefait  duquel  le  pupille  ne  saurait  etre  engagi;  but  Lacombe  says : 
U  nous  semhle  phis  juridique  de  voir  dans  le  tuteur^  meme  alors 
qu^U  dipasse  les  homes  posees  par  la  loi  a  son  administration  le 
representant  du  pupille ;  car  quoiqiie  la  loi  astreigne  le  ttUeur 
a  certains  formalitis^  elle  nefait  jMnnt  ddpendre  tasativement  sa 
quality  de  representant  de  raccoinplissement  de  ces  formalites.  It 
appears  to  be,  in  fact,  a  general  rule  of  French  law,  that  a 
decision  in  a  suit  by  a  person  not  competent  to  sue  without 
certain  authority  is  not  void  collaterally  if  the  suit  is  brought 
without  that  authority /^ 

The  real  difficulty  in  such  cases,  arises,  howevert  when  the 
minor  is  not  represented  by  a  guardian.  It  has  been  held 
in  some  early  cases  in  British  India,  that  neither  a  minor  nor 
any  other  disqualified  person  is  considered  a  party  to  a  suit, 
unless  he  is  properly  represented  in  it.^^  An  illustration  to  that 
effect  was  expressly  provided  in  Bill  No.  III.  of  Act  X  of 
1877,  but  omitted  along  with  all  other  illustrations,  as  unne- 
cessary. The  same  view  has  been  taken  in  several  cases  in  the 
United  States  of  America.  Thus  Mr.  Herman  says, — **  where 
there  is  neither  a  natural  or  appointed  guardian  to  protect  the 
infant's  rights,  a  judgment  rendered  against  him  is  absolutely 
void."^^  Dr.  Bigelow  says, — '*in  Georgia,  Kentucky,  Indiana, 
North  Carolina,  and  perhaps  elsewhere,  judgments  against 
infants  sued  without  guardian  are  held  to  be  voidable  only,  and 
hence  not  impeachable  in  collateral  actions.  In  Illinois  such 
judgments  are  held  void.^  And  this  appears  to  be  the  better 
doctrine,  at  least  where  the  Legislature  has  provided  a  special 
mode  of  action  against  infants;"^'  as  there  is  in  British  India. 
Dr.  Bigelow  adds,  however,  that — "  if  an  appearance  were 
entered  (on  behalf  of  a  minor)  the  judgment  cannot  be  dis- 
turbed." The  defence  of  disability  is  personal  to  the  one  sub- 
ject to  it,  and  judgment  against  an  adult  in  an  action  by  him 
against  an  infant  is  of  course  conclusive  upon  him.^^  Mr. 
Freeman,<53  on  the  other  hand,  treats  the  decision  by  the  Illinois 
Court  as  "  an  almost  isolated  exception  to  the  current  of 
authorities,  and  says — '*in  Kentucky,  by  the  provisions  of  the 
Civil  Code,  no  judgment  is  to  be  rendered  against  an  infant 
until  after  defence  by  a  guardian.  Yet  a  judgment  pronounced 
after  constructive  service  on  an  infant,  without  the  appointment 


St  Lae,  Cko»e  Jwtit,  166. 

••  Konr  Sein  v.  Bamiro,  VIU  P.  R.  104. 

EU)  Doollub  «.  Ooma  Oharn,  XXI  VT,  B.  109. 
*9  H«nn.  Comm.  180. 


««  WhitiM^y  «. Porter,  23  111.  446. 
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of  any  guardian,  was  held  to  be  erroneous,  but  binding 
until  reversed.^*  The  general  tendency  is  to  regard  the  plea 
of  infancy  as  a  personal  plea  which  may  be  waived/^  •  .  . 
.  .  .  Though  the  statute  requires  the  appointment  of  a 
guardian  ad  litem  to  represent  the  interests  of  minors  who  ha\^e 
no  general  guardian,  it  is  well  settled  tliat  where  process  has  been 
served  upon  a  minor,  the  failure  to  appoint  a  guardian  ad  litem 
for  him  is  a  mere  irregularity  not  affecting  the  validity  of  the 
judgment."  Mr.  Black  also  appears  to  take  the  same  view. 
Citing  a  considerable  number  of  decisions,^^  he  says, — "if  a 
judgment  is  rendered  by  a  Court,  having  jurisdiction  of  the 
parties  and  subject,  it  is  held  by  the  great  preponderance 
of  authorities,  that  it  will  not  be  void  because  the  defendant 
was  an    infant   and  no  guardian  ad  litem  was  appointed.     • 

The  omission   to   appoint  a   guardian  does  not 

impair  the  authority  of  the  Court  to  proceed  in  the  case, 
but  is  at  most  an  irregularity  in  the  exercise  of  its  lawful 
jurisdiction,  which,  on  settled  principles  of  law,  may 
impregnate  its  judgment  with  error,  but  cannot  render  it 
absolutely  nulL**^^  In  Iowa  and  some  other  States,  a  decision 
against  a  minor  on  an  appearance  for  him  by  an  attorneyefi  or  a 
merely  general  guardian<5^  instead  of  a  guardian  ad  litem  has 
been  held  not  to  be  void,  and  this  even  when  in  spite  of 
the  express  provisions  of  a  statute,  there  is  no  process  served 
on  the  minor.^^  It  has  been  held  broadly  that  the  judgment 
will  stand  as  a  valid  adjudication  against  the  inmnt  until 
reversed,^^  and  will  not  be  open  to  a  collateral  attack/^ 

74.     In  regard  to  a  lunatic,  there  appears  to  be  a  general 

,  unanimity,    that  a   decision   against    htm, 

Vrty'toTLt^s^     isnot  void,   and   there   is   a   considerable 

that  a  decision  in  it     difference  of  opinion  even  as  to  whether   it 

roa^  he  r&s  judicata     is  voidable.     If  a  party  to  the  suit  is   non 

against  him.  compos  mentis,  the  Court  certainly  ought  to 

appoint  a  guardian  ad  litem^  or  to  have  his  committee  to  protect 

his  interests  in  the  proceedings.     But   the  failure   to   perform 

this  does  not  affect  the  jurisdiction  of  the  Court,  but  only    the 

regularity  of  the  proceedings.     "Therefore  it  is"  said  the  Court 

«*  Bimmoos  v.  McKay,  5  Bush.  25.  «^  Bl.  Jud.  387 

«*  Blake  v.  Doufflass,  27  Ind.  416.  '       «•  Milne  o.  Van  Baakirk,  9  Iowa.  658. 


•«  Vide,  O'Hara  v.  McOonnell.  93  U.  B.  150. 
Sima  e.  Deiiiistry  tioUege,  35  Hun.  344. 
SianciU  v  Gay,  92  N.  C»»r.  462. 
Boyd.  v.  Boaiie,  6  S.  W.  R.  704. 
Webster  o.  Page,  6  N.  W.  R.  716. 
Parker  «.  Btarr,  33  N.  W.  R.  424. 
Baileiy  o.  MoGinniss,  57  lAo.  368. 


Drake,  v.  Honshaw,  47  Iowa,  201. 

Townsond  v.  Cox.  43  M  .  401. 

Turner  v,  DouglMs.  72  N.  0. 187. 
«  Oolt  0.  Colt,  4  S.  C.  R.  653. 
-fo  Smith  «.  McDonald,  42  Cal.  484. 
«i  Millard  v.  Marmon,  7  N.  E.  R.  4A8. 
v>  Bngland  v.  Qamer,  90  N.  Gar.  197. 


Digitized  by 


Google 


8.  75-1         A  LITNATIC  MAY  BE  PARTY  EVEN  WHEN  GUABDIAN  NOT  APPOINTED.        167 

in  Johnson  v.  Pomeroy^^  "that  the  judgmentof  a  Court  having 
jurisdiction  of  the  subject-matter  of  the  suit,  and  of  the  person 
of  such  a  party,  notwithstanding  such  irregularity,  is  not 
absolutely  void."  "The  fact  that  a  person  against  whom  a 
suit  is  commenced  is,  at  the  service  of  the  process  upon  him, 
a  person  of  insane  mind,  and  that  he  so  continued  until  judg- 
ment rendered,  and  that  he  appeared  in  person  or  by  attorney 
or  not  at  air*  is  a  defect  in  the  proceedings  which,  said  the 
Court  in  Lamprey-  v.  Nudd^'^'^  **  renders  them  only  voidable 
and  notvoid/*^^  Mr.  Black*  citing  a  number  of  American 
decisions,^^  says — "it  is  held  by  all  the  Courts  that  a  judgment 
against  a  person  who  was  non  compos  mentis  at  the  time  of 
its  rendition,  though  without  joining  his  legal  guardian,  is 
binding  and  conclusive  upon  him,  is  not  to  be  impeached  in 
any  collateral  action,  and  stands  as  a  valid  adjudication 
until  annulled  or  reversed  in  some  direct  proceeding  for  that 
purpose/^*'  Even  an  ex-parte  judgment  against  a  lunatic 
without  his  committee  being  a  party,^^  and  a  judgment  of 
confession  upon  a  note  and  warrant  of  attorney  given  by  a 
Ittnatic,'^  have  been  held  not  to  be  void. 

75.  Every  person  who  is  a  party  to  the  suit  at 
the  time  of  its  decision  is  a  party  to  it. 
*  ^'iT  ^A  ^^^  *™f  Thus  a  person  intervening  in  a  suit  at 
uJs^tilTJarty.  ^"7  ^^^S^  thereof  is  invariably  considered 
a  party.  If  a  person  is  admitted  to  appear 
and  defend,  but  afterwards  by  leave  of  Court  withdraws 
his  appearance,  he  is  not  to  be  considered  a  party  to  the 
suit,  nor  privy  to  the  judgment,  nor  bound  by  it.®^  So 
also  where  the  name  of  a  person  is  ordered  to  be  struck 
off,  he  ceases  to  be  a  party,  even  though  it  should  not 
have  been  siruck  off  by  mistake  and  appeared  in  the  final 
decretal  order  two  years  afterwards.  This  was  held  directly 
by  a  Division  Bench  of  the  Calcutta  High  Court  in  Kalee 
doamar  Dutt  v.  Pran  Kishoree^^^  in  which  Glover,  J.,  in 
delivering  the  judgment  of  the  Court  said — '* after  the  order 
of  thiis' Court  directing  her  name  to  be  struck  off,  she  had 
no  further  interest  in  the  case,  and  could  not  know  whether 
her  name    had  or    had    not  been    entered    in  the  decree,   and 


«  M  Ohio,  247. 
'*»N.  H.  399. 
"  m.Jiid.»4«. 
»«  Stivers  r.  Brent.  33  Am.  Hop.  317 

Britt.fn  «.  Mull.  «  8.  B.  R.  582. 

Pickenon  •.  Daria,  12  N.  B.  B.  145. 


Maloney  p.  Dewey.  19  N.  B.  B.  849. 
"  Heard  v.  Sack.  Hi  Mo.  610. 
'9  AUiwn  r  Taylor,  32  Am.  Dec.  68. 
'»  Weaver  v.  Brenner,  21  Atl.  B.  1010. 
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no  doubt,  before  the  defendant  can  take  advantage  of  the 
fact  of  her  name  appearing  in  the  decretal  order,  he  must  be 
prepared  to  show '  us  in  what  way  the  plaintiff  came  again 
on  the  record  as  a  defendant,  notwithstanding  the  absolute 
prohibition  by  this  Court."  It  was  also  provided  by  an 
illustration  in  Bill  No.  Ill  of  Act  X  of  1877,  that  •'a 
person  whose  name  is  introduced  as  a  party  on  the  record  by 
fraud  and  without  his  knowledge  is  not  a  party  unless  he  has 
given  his  consent  to  it  before  judgment."  The  illustration 
was,  however,  omitted  along  with  all  others  apparently  as 
unnecessary. 

76.  A  person  who  has  been  impleaded  in  a  suit  merely  for 
the  sake  of  form  will  be  a  party  to  the  suit, 
antrTparty^^^^  SO  as  to  be  barred  by  a  decision  therein,  and 
it  is  sometimes  mainly  with  that  object  that  a 
person  is  made  a  party  •  In  Deokee  Nundun  v .  Kalee  Pershad^^ 
it  was  contended  that  a  decision  in  a  former  suit  was  not  res 
judicata  as  against  a  plaintiff  in  a  subsequent  suit,  because 
**  though  he  was  a  defendant  in  that  (former)  suit  he  was  not  a 
principal  defendant,  but  was  only  made  a  defendant  ehtiatan 
(pro  fonna)y  and  that  the  whole  tenor  of  the  plaint  shows  that 
the  claim  was  made  against  the  principal  defendants,  and  not  at 
all  against  the  precautionary  defendant,"  but  a  Division  Bench 
of  the  Calcutta  High  Court  held  that,  that  contention  could  not 
be  upheld.  Phear,  J.,  in  deliveringthe  judgment  of  the  Court 
said,  •'the  decree  in  any  suit  must  be  treated  as  an  adjudi- 
cation of  right,  as  between  the  plaintiff  on  one  side,  and  the 
defendants  collectively  and  severally  on  the  other,  except,  only  so 
far  as  the  decree  itself  contains  any  modification  or  reservation  in 

regard  to  any  of  the  individual  defendants And, 

in  this  respect  a  defendant  brought  in  pro  forma  is  in  exactly 
the  same  situation  as  any  other  defendant". 

In  Ramianu  y.Komal  Lochauy^^  a  suit  against  a  surety  on 
his  security-bond,  was  held  to  be  not  barred  by  a  previous  suit 
against  the  principal  debtor  to  which  the  surety  also  was  a  party. 
In  support  of  that  view,  Norman,  J.,  no  doubt  observed  that 
the  surety  had  been,  and  could  have  been,  treate4'  only  as  a 
nominal  party  to  the  former  suit.  The  main  ground  of  the 
decision,  however,  was  that  no  issue  was  raised  as  to  his  liability, 
and  no  decree  was  passed  against  him.  Nor  is  the  decision  in 
Nobin   Ghunder   v.  Mookta   Soonduree   Debee^^  against  that 
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view.  In  that  case  G.  brought  a  suit  for  his  half  share  of  the 
estate,  making  his  brother  N.,  who  though  entitled  to  die  other 
half  was  unwilling  to  join  in  the  suit,  a  co-defendant,  and  it 
was  held  that  a  dismissal  of  that  suit  on  the  merits  would  not  bar 
a  subsequent  suit  by  N.  for  his  half  share.  Norman,  0.  C.  J., 
in  delivering  the  judgment  of  the  Court,  said: — *«N.  was  no 
party  to  the  suit  brought  by  his  brother  G.  He  could  not  in 
any  manner  have  availed  himself  of  a  decree  in  that  suit  to 
enforce  a  claim  to  the  share  which  he  now  claims.  He  could 
not  have  appealed  from  that  decree,  and  we  think  it  perfectly 
clear  that  he  is  in  no  way  bound  by  the  findings  of  the  Court 

therein One  of  the  brothers,  against  the 

will  of  the  other,  who  thinks  that  they  have  not  had  time  to 
sift,  out  the  facts  of  the  case  thoroughly  so  as  to  be  able  to 
place  them  before  the  Court  satisfactorily,  rushes  into  Court, 
and  takes  his  chance  of  a  decision  as  regards  his  share. 
The  one  who  does  not  join  gets  no  advantage  from  that  suit. 
•  •  .  .  .  He  has  a  perfect  right  to  stand  by  and  watch 
the  conduct  of  the  litigants  in  that  suit,  with  a  view  to  assert 
his  own  rights  at  tho  time  and  in  the  manner  which  he  shall 
judge  most  prudent  and  convenient  to  himself.*'  N.,  would, 
under  the  general  rule,  have  been  barred  however  by  the  decisidn 
in  regard  to  any  issue  in  any  subsequent  suit  as  to  G/s 
half-share,  and  the  High  Court  did  not  say  anything  against 
that.  In  Brojo  Behari  Mitterv.  Kedar  Nath,^^  U.  claiming  to 
be  entitled  to  a  certain  tank  as  a  tenant  of  B.,  sued  to  recover  its 
possession  against  K,  making  B.  a  pro  forma  defendant;  and 
the  suit  was  dismissed,  it  being  declared  that  B.  was  not  to  be 
deemed  the  owner  of  any  portion  of  the  tank ;  and  this  deci- 
sion was  held  not  to  bar  a  subsequent  suit  for  the  same  tank  by 
B.  against  K.,  **  as  the  conduct  of  the  suit  was  not  in  his  (B.'s) 
hands,  and  if  it  had  been  abandoned  by  the  plaintiff  so  as  to 
cause  it  to  be  dismissed,  it  could  not  reasonably  be  held  that 
this  suit  was  barred."  The  decision  in  this  case  did  not 
proceed  on  the  ground  that  B,  was  merely  a  pro  forma 
defendant,  and  might  be  justified  on  the  ground  that  B.  and 
K.  were  co-defendants,  and  iherefore  arrayed  on  the  same 
side  in  the  suit. 

Nor  is  the  decision  of  their  Lordships  of  the  Privy  Council 
in  Rahimbhoy  v.  Twrner,^^  against  the  general  rule.    They  only 
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held  in  that  case,  that  a  person  impleaded  as  a  party  in  a  suit 
for  the  purposes  of  discovery  merely,  was  not  a  party  to  the  suit 
so  as  to  be  bound  or  protected  by  a  decree  made  in  it ;  and  in 
delivering  their  Lordships*  decision,  Lord  Hobhouse  after  refer- 
ring to  the  irregularity  of  the  proceeding,*"  observed  that — 
**  R.  was  made  a  party  expressly,  as  the  order  termed  it,  for 
the  purpose  of  discovery  only,  but  he  was  not  treated  as  a 
party.  There  was  no  decree  against  him ;  he  was  dispensed 
from  attendance  unless  and  until  the  plaiaiiff  gave  him 
notice,  and  the  Court  has  never  made  any  order  about  his  costs." 
The  correct  rule  relating  to  such  cases  appears  to  be  laid  down 
in  Louis  v.  Brown^^^  in  which  the  United  States  Supreme  Court 
said  : — **  lb  is  said  that  Corcoran  and  his  co-trustees  the  Canal 
Company  and  the  State  of  Maryland,  were  all  defendants  to 
that  suit,  and  that  as  between  them  no  issue  was  raised  by  the 
pleadings  on  this  question,  and  no  adversary  proceedings  virere 
had.  The  answer  is,  that  in  Chancery  suits,  where  parties  are 
often  made  defendants  because  they  will  not  join  as  plaintiffs, 
who  are  yet  necessary  parties,  it  has  long  been  settled  that 
adverse  interests  as  between  co-defendants  may  be  passed 
upon  and  decided ;  and  if  the  parties  have  had  a  hearing  and 
an  opportunity  of  asserting:  their  rights,  they  are  concluded  by 
the  decree  as  far  as  it  affects  rights  presenti^d  to  the  Court  and 
passed  upon  by  its  decree." 

77.     It  is  a  general  principle,  however,   that  a  decision  in 

^   .  .  .a   suit  does   not  operate  as  res  judicata 

Decision  on  an  issue  is  •     *      n    ^i.  «.-       .      ^i_  -^     •     ^ 

res    judicata    only    ^g^^nst  all  the   parties  to  the   suit,  but 

against    parties    be-     only    against  those    between   whom    the 
tweeen  whom  the  is-     matter   adjudicated    upon    was   in    issue. 
'Zi^Llt^!'''  '"^  ^^^     ^"  ZawiiWar  ofPittapuram  v.  Kolanka,^'' 
the  former  suit  was   for  several  items   of 
property  with  one  of  which    the  defendant   widow's  co-defend- 
ants    were    alleged     not     to     have   any     concern;     and  in 
a     subsequent     suit     for      ihat     particular     property     those 

c  In  the  Original  Court  so  «  j^  ^^  argued  that  a  party  for  purpose  of  discovery  is 
a  person  not  known  to  Indian  Law,  and  that  a  defendant  must  be  held  to  be  a  defendant 
for  all  purposes  ; "  but  Mr.  Justice  Scott,  said—"  I  cannot  discuss  that  question  in  face  of 
an  order  made  by  a  Judge,  in  due  form,  and  not  appealed  against,  by  which  the  present 
defendant  was  placed  on  the  record  as  a  defendant  for  certain  limited  purposes  only. 
I  must  hold  that  the  defendant  was  rightly  on  the  record  as  defendant  for  purposes  of 
discovery  only." 


II  l^r^^'j}^.,^  0-,  I     ®*  Rahmubhoy  o.Tarnor,  I  L.R.,XIVJ1om.  415. 
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co-defendants  were  deemed  not  to  have  been  parties  to  the 
former  suit.  It  is  held  by  the  American  Courts  also,  that 
where  in  any  suit  an  issue  is  joined  between  some  of  the  parties 
only,  the  decision  of  the  issue  has  no  binding  force  against  the 
othert*.^  It  is  on  the  same  principle,  that  parties  to  a  suit  are 
held  not  to  be  bound  by  a  decision  in  it,  in  a  subsequent  suit 
between  them,  unless  they  were  at  arms  length  and  on  opposite 
sides  in  the  former  suit ;  and  a  decision  in  favor  of  a  person  is 
held  to  be  not  res  jvdicata  against  other  persons  ranged  on  the 
same  side  with  him  in  the  former  suit.  An  issue  in  fact  is,  as 
a  general  rule,  open  to  determination  although  a  finding  there- 
on has  been  arrived  at  between  the  parties  in  a  former  suit  in 
which  they  both  were  defendants.^^  This  is  on  the  broad 
ground  that  a  judgment  in  a  suit  for  or  against  two  or  more 
persons  ordinarily  determines  nothing  as  to  their  respective  rigfhts 
and  liabilities  as  against  each  other.  Nor  could  any  other 
course  be  ordinarily  expedient,  as  generally  the  object  of  a  suit 
is  merely  to  dispose  of  the  plaintifi^s  claim,  and  the  defendants 
therefore  are  not  allowed  to  appeal  against  each  other;  and  to 
treat  an  expression  of  opinion  in  regard  to  their  rights  inter  se 
as  a  decision  would  hardly  be  proper  and  equitable.  In  Jamna 
Singh  v.  KamrunisfOj^'^  in  which  a  claim  for  pre-emption 
was  dismissed,  it  was  held  by  a  Full  Bench  of  the  Allahabad 
High  Court  that  an  appeal  would  not  lie  by  a  defendant 
vendor  against  the  defendant  vendee,  from  a  finding  in  the 
judgment  as  to  the  validity  of  the  sale  in  respect  of  which  the 
pre-emption  claim  was  advanced ;  and  that  that  finding  '^  would 
not  bar  an  adjudication  of  the  matter  in  issue  between  them 
in  a  suit  brought  by  the  latter  for  the  establishment  of  the 
validity  of  the  sale-deed.*'  In  Bhagwant  Singh  v.  lej  Kuar^^ 
the  decision  in  a  former  suit  as  to  the  defendants  being  joint 
inter  se  was  held  not  to  bar  the  trial  of  the  issue  as  to  their 
being  joint  in  a  subsequent  suit  by  one  of  the  defendants  against 
the  others;  Mr.  Justice  Straight  observing  that,  **  In  that  pro- 
ceeding the  question  whether  the  family  was  joint  or  divided 
was  not  determined  among  the  defendants  inter  se,  but  simply  as 
against  the  plaintiff;  and  it  could  only  be  res  judicata  against 
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him  or  parties  claiming  under  the  same  title.*'^  It  has  been 
often  held  in  the  United  Stales  also,  that  a  judgment  in  favor 
of  one  defendant  against  a  plaintiff  determines  nothing  between 
the  defendant  and  a  co-defendant,^*  and  that  a  judgment 
against  A.  and  his  sureties  is  no  bar  in  an  action  between  one 
surety  and  his  co-sureties  to  recover  of  each  his  proportionate 
share  of  a  judgment  of  amercement  that  had  been  collected  of 
him.  While  it  establishes  the  demand,  it  does  not  establish 
the  liability  of  the  sureties  between  themselves.^^  Dr.  Bige- 
low  observing,  that  a  judgment  against  several  defendants  can- 
not determine  the  rights  of  the  defendants  inter  se,  says  that— 
•*  if  judgment  be  given  agfainst  several  co-contractors,  and  satis- 

d  The  decision  in  Slieo  Churun  v.  Fakera^^^  is  not  against  the  general  rule,  because 
what  was  held  as  concluded  in  that  case  between  the  defendants  was  only  the  question  of 
the  plaintiffs  title  in  dispute  in  the  former  suit.  "  There  were  two  persons,"  said  ^r  Richard 
Garth,  C.J.,  in  delivering  the  judgment  of  the  Court  in  this  case,  "  who  in  the  Court  of  first 
instance,  desired  to  come  in  as  interveners,  claiming  certain  shares  in  the  property  in 
question.  The  Court  allowed  them  accordingly  to  intervene,  and  of  course  they  had  a 
right  to  contend,  if  they  had  thought  fit  to  do  so,  that  the  plaintiff  was  not  entitled  to  the 
whole  of  this  property  which  he  claims,  but  those  defendants  apparently  did  not  think  fit 
to  press  their  case  in  the  Courts  below,  and  allowed  judgment  for  the  whole  property  to  be 
jriven  in  favor  of  the  plaintiff,  without  appealing  to  this  Court.  The  present  appellant, 
however  says  that  those  intervening  defendants  may,  at  some  future  time,  make  a  claim 
for  their  shares  of  the  property  as  against  him ;  and  that  as  long  as  there  is  any  uncertainty 
as  to  their  title,  it  would  not  be  right  for  us  to  confirm  the  decree  of  the  Court  below, 
frivinjr  the  whole  property  to  the  plaintiff.  In  support  of  this  argument,  we  are  referred 
to  a^se  decided  by  the  Privy  Council,  Periasami  v.  Tevar.^^  That  case  appears  to  us 
to  be  totally  different  from  the  present.  There  the  parties,  who  were  said  to  be  entitled 
to  the  property  as  against  the  plaintiffs,  were  not  made  parties  to  the  suit ;  and  the  High 
Court,  although  there  was  good  reason  for  supposing  that  those  persons  were  really  entitled, 
declined  to  try  the  question  whether  they  were  entitled  or  not,  considering  that  as 
between  the  plaintiff  and  those  persons,  the  question  of  title  might  be  settled  in  another 
suit.  The  Privy  Council,  however,  held  that  this  was  wrong.  They  considered  that  the 
plaintiff  must  succeed,  if  at  all,  upon  the  strength  of  his  own  title,  and  that  as  these 
other  persons  were'not  made  parties  to  the  suit  (as  they  ought  to  have  been),  they  might, 
in  sonw  future  suit,  recover  metne  profits,  not  only  as  against  the  plaintiff,  but  as  against  the 
defendants  who  were  howi  fide  purchasers  for  value,  and  had  been  in  possession  for  many 
years.  But  that  is,  by  no  means  the  state  of  things  here,  because  (for  the  purposes  of  this 
arjrament)  it  is  admitted  that  the  elaim^mti  of  the  property  are  before  the  Court.  The 
plaintiff  daims  the  whole  property,  and  the  intervening  defendants  have  been  allowed  to 
oomc  in  and  prove  their  title  to  any  part  of  it.  Having  had  this  opportunity,  they  have 
not  thought  fit  to  press  their  case  in  the  Courts  below,  or  to  appeal  to  this  Court.  Conse- 
quently the  defiendant  who  is  now  appealing,  is  in  no  danger  whatever  of  being  sued  by 
those  two  persons,  because,  as  between  him  and  them,  the  decree,  which  has  been  given,  will 
l)e  concluMve.  It  is  true  that  in  this  case  the  Lower  Courts  have  unfortunately  said,  that 
as  between  the  intervening  defendants  and  the  plaintiff  it  does  not  matter  which  is 
entitled  because  the  intervening  defendants  may,  at  a  future  time,  recover  their  shares  as 
against  the  plamtifl.  It  may  be,  that  by  these  observations  of  the  Lower  Courts,  the 
Stervening  defendants  may  have  been  induced  not  to  press  their  case  or  to  appeal,  as  they 
otherwise  would  have  done  ;  and  it  is  possible  that  if  they  should  sue  the  plaintiff  at  some 
future  time,  they  may  find  themselves  in  a  difficulty.  But  that  consideration  does  not  affect 
the  case  of  the  defendant  who  is  now  appealing,  as,  between  him  and  the  intervening 
defendants,  the  decree  in  this  case  will  be  a  conclusive  bar." 
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faction  is  obtained  by  one  of  them,  he  cannot  use  the  judg- 
ment as  binding  evidence  against  the  others  of  their  liability  to 
him  to  contribute."«8 

78.     The  mere  circumstance  of  any  persons  baring  been 
formally   arrayed  on  the  same  side  in  a 
Decision   on  a  matter     ^^-^   j^   i.^^aterial,  however,    and    it    is 
18  res  judicata  even  ,  '     ^    .  \,,  ,  ^ 

against  parties  on  the  agreed  upon  now,  that  they  will  be  estop- 
same  side  when  there  ped  by  a  decision  on  a  matter,  which  was 
is  active  controversy  actively  in  issue  between  them,  and  as  to 
between  them  about  ^^ich  they  had  an  active  controversy 
against  each  other.  Thus  Muttusami 
Ayyar  and  Brandt,  JJ.,  held  in  Venkayya  v.  Narasamma^^^  that 
a  decision  in  a  former  suit  as  to  the  defendants  in  that  suit 
having  been  joint  would  be  res  judicata  in  a  subsequent  suit 
between  them,  as  "although  a  plaintiff  and  a  defendant  may 
have  been  co-defendants  in  a  former  suit,  a  matter  in  dispute 
between  them  in  a  subsequent  suit  may  have  formed  the  subject 
of  active  controversy  in  the  former  suit  so  as  to  preclude  them 
from  raising  the  same  question  in  the  subsequent  suit."  So 
also  in  Chandu  v.  Kunhamed^^^^  Sir  Arthur  Collins,  C.J.,  and 
Handley,  J.,  observed  that  **  Defendant  No.  1  under  whom  the 
plaintiff  claims  was  a  party,  first  defendant,  to  the  former  suit, 
but  he  was  ex  parte,  and,  therefore,  the  title  of  defendant  No.  2 
cannot  be  said  to  have  been  actively  contested  between  the 
present  Defendants  Nos.  1  and  2  in  that  suit,  so  as  to  bring  the 
case  within  the  decision  in  Venkayya  v.  Narasamma]^^  and 
both  these  decisions  were  relied  upon  and  followed  by  the  same 
Judges  in  Madhavi  v.  Kelu,^  with  the  observation  that 
"  there  can  be  no  question  that  in  the  former  suit  and  the 
present  case,  the  quefition  whether  tiie  land  in  dispute  was  the 
property  of  the  tarwad  of  the  present  plaintiff,  then  the  second 
defendant,  was  the  subject  of  active  controversy  between  the 
present  plaintiff  and  the  then  karnawan  of  the  tarwad.^*  In 
ShadalKhanw.  AminullahKhan^^ Duthoit,  J.,  said  in  delivering 
the  judgment  of  a  Division  Bench  of  the  Allahabad  High  Court, 
that — '*  both  parties  to  the  present  suit  were  parties  to  the 
former  one ;  and  although  iu  the  former  tbey  nominally  stood 
together  in  the  same  array,  yet  as  a  fact  they  were  opposed  to 
each  other,  S.,    being  on   the  side  and  supporting  the  case  of 
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his  mother,  the  plaintiff,  and  A.  being  the  true  defendant  in  the 
cause."  Similarly  Cunningham,  J.,  in  delivering  the  judgment 
of  a  Division  Bench  of  the  Calcutta  High  Court  in  Bissorup  y. 
Gorachandy^  said  :  **  There  can  be  no  doubt,  that  though  the 
present  plaintiffs  were  joined  as  defendants  in  the  former  suit, 
they  were  practically  supporting  the  case  of  the  plaintiff  and 
had  the  fullest  opportunity  of  contesting  the  point  which  that 
suit  decided,  a  circumstance  which  is  proved  by  their  being 
joined  as  respondents  in  the  appeal.  In  these  circumstances,  the 
plaintiffs  are  debarred  under  Sec.  13  from  now  again  con- 
testing the  same  point  with  the  parties  to  the  former  suit.'* 
In  Bamchandra  v.  Narayan^^  West,  J.,  in  delivering  the 
judgment  of  a  Division  Bench  of  the  Bombay  High  Court  said — 
**  according  to  Ramchandra  Bkimaji  v.  Abaji  Parashram^^ 
it  was  contended  this  adjudication  constituted  res  judicata 
amongst  the  then  defendants  that  the  property  was  joint  estate. 
It  was  certainly  held  several  years  ago  in  the  Collector  of 
Sholapur  v.  Nana^  tliat  a  Court  ought,  in  some  cases,  to 
determine  the  rights  of  the  defendants  inter  se.  On  this 
principle  probably  were  founded  the  observations  in  Venktesk 
v.  Oanpat/aJ  Where  an  adjudication  between  the  defendants 
is  necessary  to  give  the  appropriate  relief  to  the  plaintiff,  there 
must  be  such  an  adjudication,  and  in  such  a  case  the  adjudi- 
cation will  be  res  judicata  between  the  defendants  as  well  as 
between  the  plaintiff  and  defendants.  But  for  this  effect  to 
arise,  there  must  be  a  conflict  of  interests  amongst  the  defend- 
ants and  a  judgment  defining  the  real  rights  and  obligations 
of  the  defendants  inter  se.  Without  necessity  the  judgment 
will  not  be  res  judicata  amongst  the  defendants,  nor  will  it  be 
res  judicata  amongst  them  by  mere  inference  from  the  fact 
that  they  have  collectively  been  defeated  in  resisting  a  claim 
to  a  share  made  against  them  as  a  group."  This  decision  was 
approved  of  in  the  Punjab  Chief  Court  by  Rivaz  and  Beach- 
croft,  JJ.,  in  Nehal  Singh  v.  Ghunda  Singh,^  in  which 
in  the  prior  suit,  one  of  the  four  brothers  had  sued  N. 
and  his  other  two  brothers  for  a  fourth-share,  and  while 
the  other  defendants  admitted  the  claim,  N.  contended 
that  he  had  been  excluded  by  his  uncle,  and  was  therefore 
entitled  to  half  of  the  fomily  estate,  the  plaintiff  and  the  other 
defendants  being  entitled  only  to  half  the  estate  between  the 

»  I.  L.  E.  EC  OaL  134.  I  6  1874  Bom..  P.  J.  14. 

*  I.  L.  R.  XI  Bom.  216.  I  '  1876  Bom.,  P.  J.  UO. 

•  1886  Bom.,  F.  J.  15.  Is  igOO  P.  B.  Nu.  140. 
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three.  The  Punjab  Chief  Court  had  held  in  Ghisa  v.  Runjit^ 
also,  that  a  decision  as  to  a  common  question,  such  as  the  tenure 
of  a  village  community,  in  a  suit  by  one  member  of  the  com- 
munity against  the  other  members  would  not  be  a  ren  judicata 
so  as  to  bar  a  subsequent  suit  involving  that  same  question 
between  the  defendants,  unless  the  defendants  were  distinctly 
at  issue  on  the  point,  and  acted  as  opposite  parties,  and  the 
order  was  made  so  as  to  affect  the  rights  of  the  defendants 
among  themselves.  In  Phundo  v.  Jangi  Nath^^^  B.  sued  P. 
the  widow  of  D.  and  Bh.  a  step-brother  of  D.  to  recover  the 
amount  of  a  mortgage  executed  by  D.  from  Bh.  as  the  heir  of 
D.  and  from  the  mortgaged  property.  He  got  a  decree,  and 
after  certain  proceedings  in  execution  thereof,  brought  another 
suit  against  them  for  a  declaration  as  to  certain  property  being 
liable  to  be  taken  in  execution  as  the  property  of  his  judgment- 
debtor  Bh.  The  latter  in  both  the  suits  claimed  to  be  the  heir 
of  D.  on  the  ground  of  his  adoption  by  D.,  which  P.  denied; 
and  a  finding  in  favor  of  the  validitj'^  of  the  adoption  in  the 
former  suit  was,  apparently  without  any  contention  to  the 
contrary,  assumed  to  bar  the  re-opening  of  that  question 
between  P.  and  Bh.  in  the  subsequent  suit,  even  though  they 
were  co-defendants  and  therefore  arrayed  on  the  same  side 
in  both  the  suits. 

The  rule  is  in  fact,  of  quite  a  general  application.  In 
England  it  was  recognised  in  Chamley  v.  Lord  Dusany}^  In 
Gotiingham  v.  Earl  of  Shrewsbury ^^'^  Wigram,  V.  C,  said: — 
**  If  a  plaintiff  cannoi  get  at  his  right  without  trying  and  decid- 
ing a  case  between  co-defendants  the  Court  will  try  and  decide 
that  case,  and  the  co-defendants  will  be  bound.  But  if  the 
relief  given  to  the  plaintiff  does  not  require  or  involve  a 
decision  of  any  case  between  co-defendants,  the  co-defendants 
will  not  be  bound  as  between  each  other  by  any  proceeding 
which  maybe  necessary  only  to  the  decree  the  plaintiff  obtains.^' 
So  also,  in  Kevan  v.  Crawford^^^  Sir  George  Jessel,  M.  R., 
said  : — "  Where  a  plaintiff  obtains  a  release  against  one  or 
more  defendants,  and  there  are  subordinate  questions  either 
necessary  to  be  gone  into  to  work  out  that  relief  completely 
for  the  benefit  of  the  plaintiff,  or  necessary  to  adjust  the 
rights  of  the  defendants  consequent  on  the  relief  so  obtained 
by   the    plaintiff,    the    Court    may,  by  enquiries  in  chambers, 

»  1880  P.  R.  No.  12L  I  ^^  3  Hare.  027. 
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work  out  the  equities  between  the  co-defendants."  Mr, 
Freeman  speaking  of  the  practice  of  the  American  Courts 
says, — "  wherever  the  rules  of  practice  permit  defendants  to 
make  issues  among  themselves,  and  to  have  such  issues  deter- 
mined and  relief  granted  thereupon,  they  become  adversary 
parties  upon  interposing  pleadings  setting  forth  their  conflicting 
interests  and  calling  for  the  granting  of  appropriate  relief;  and 
a  judgment  or  decree  determining  such  interests  and  granting 
or  denying  such  relief  is  as  conclusive  upon  them  as  if  they 
had  been  plaintiff  and  defendant  instead  of  co-defendants."  ** 
Mr.  Black  likewise  says, — "  an  exception  to  the  general  rule 
arises  in  the  case  where  conflicting  claims  to  the  ownership  of 
the  property  are  affirmatively  made  and  set  up  in  their  answers 
by  several  defendants  in  an  action.  Here  a  Court  of  Equity, 
(and  also  under  the  Code  Practice,  a  Court  of  mixed  powers) 
may,  by  its  judgment,  determine  the  rights  of  such  defendants 
among  themselves,  and  such  judgment  will  be  equally  con- 
clusive, as  between  the  defendants  who  appeared  and  litigated 
their  claims,  as  in  the  case  of  a  similar  issue  between  the 
plaintiff  and  the  defendants."'^  Mr.  Vanfleet  says, — **It 
is  a  settled  law  that,  where  a  case  is  made  out  between  the 
defendants  on  issues  between  the  complainant  and  defendants, 
a  Court  of  Equity  will  decide  the  rights  of  the  defen* 
dants  as  between  themselves  without  any  cross-pleadings."  '^ 
It  appears  to  have  been  held  in  a  number  of  cases*^  by  the 
United  States  Supreme  Court  that  "in  Chancery  suits, 
where  parties  are  often  made  defendants  because  they 
will  not  join  as  plaintiffs,  who  are  yet  necessary  parties, 
adverse  interests  as  between  co-defendants  may  be  passed 
upon  and  decided,  and  if  the  parties  have  had  a  hearing 
and  an  opportunity  of  asserting  their  rights,  they  are  con- 
cluded by  the  decree  so  far  as  it  affects  rights  presented  to 
the  Court  and  passed  upon  by  its  decree."  The  Illinois 
Supreme  Court  and  the  New  York  Supreme  Court  held  the 
same  in  Harmon  v.  Auditor  of  Public  Accounts^^  and  in 
Parkhurst  v.  Berdell,^^  respectively;  Earl,  J.,  observing  in 
the  latter  case,  that  **  P.  was  a  party  to  that  action,  and 
there  was  litigation  between  her  and  him  as  adverse  parties, 
although  both  of  them  were  defendants,  and  therefore 
whatever  was  adjudicated  as  between  them  estopped  them  as 

1*  Pr.  Jnd.  2»0.  I  Loai»  r.  Brown  Townahip,  10»  U.  8. 1(12. 

IS  Bl.  Jnd.  7ie.  Sooilind  (bounty  «.  Hill,  113  U.  S.  18S. 
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if  the  adjudication  had  been  made  in  an  action  wherein  one 
of  them  was  plaintiff  and  the  other  defendant/'  The  same 
has  been  held  by  the  Missouri  Supreme  Court  in  Nave  v. 
Adam$y^  in  which  Barclay,  J.,  speaking  of  the  co-defen- 
dants said  that  their  interests  were  essentially  adverse  to 
each  other,  and  the  adjudication  respecting  them,  upon 
the  pleadings  clearly  raising  such  an  issue,  is  as  conclusive 
as  though  they  had  occupied  the  more  formal  positions  of 
plaintiff  and  defendant  as  to  that  issue."^^ 

79.     A   mere   nominal,   and  not  substantiaU  difference  of 
parties  in  the  subsequent  suit,  will  not  affect 
Identity  of  parties     their   identity   or    the   application    of    the 
ctngf'ofthe'?    doctrine  of  re.^t.rftcaf a.-     Thus  the  fact  of 
relative    positions    «  P^''^^^  ^^}^^  »  P^rty   as  a  plaintiff  or  as  a 
in  subsequent  suit,     defendant  is  immaterial,   and    a  decision   in 
one  suit  is  held  to  heres  judicata  in  another, 
even  if  the  plaintiff  and  the  defendant  in  the  former  suit  were 
respectively  the  defendant  and  the  plaintiff  in  the  latter.^^     Mr. 
Taylor  says, — **It  matters  not  in  regard  to  the  conclusive  effect 
of  a  judgment,  whether  the  plaintiff  in  the  second  action  was 
the    plaintiff  or  defendant  in  the  first/'^*     In  Eastmure  v. 
LaweSi^^  a  decision  against  the  plea  of  a  set-off  by  a  defen- 
dant was   held  to   bar  a  suit  by  the   same  defendant  for  the 
amount  of  the  set-off  against  the   plaintiff  in  the  former  suit. 
Smith,  in  his  notes  on  the  Duchess  of  Kingston's  case^  says,^^ 
that  it   appears  from  Eastmure  v.   Lawes^   *^as   was   indeed 
always  clear  on  principle,  that  a  verdict  negativing  the  right  of 
a  defendant  stated  in  his  plea,  estops  him  in  a  subsequent  action 
from  asserting  that  right  as  plaintiff  against  the  same  party." 
In  the  United  States,  Chief  Justice  Cooley,  in  delivering  the 
judgment  of  the  Michigan  Supreme  Court  in  Barker  v.  Gleve- 
land,^^  said,  that  to  constitute  a  judgment  bar  to  another  suit, 
**  it  is  not  essential  that  the  parties  should  stand  in  the  same 
relative  position  to  each  other.     It  would  not  be  claimed  by 
the  plaintiffs,  because  they   were  plaintiffs  in   one  suit   and 
defendants  in  the  other,  therefore  their  judgment  should   not 
conclude  them.'* 

20  28  Am  St  Bep.481.  ]  Bamolasoondnry    r.    Pmiohaniui,  I.  L.  R. 
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80.  Nor  18  it  an  objection  to  the  application  of  the  rule 
of  res  judicata  that  the  parties  to  the  former 
not  ^affected*^  by  ®^^^  included  some  who  are  not  joined  in 
omission  from,  or  the  subsequent  suit  or  vice  versa.  Mr. 
addition  in,  subse-  Herman  points  out  that  the  fact  that  there 
quent  suit  of  any  ^g^^  Other  defendants  in  the  former  suit, 
persons.  ^j^^   ^^^   ^j^^   bound    by  the   decision  and 

estopped  from  controverting  the  same  fact,  does  not  render  the 
former  decision  any  the  less  conclusive  against  any  of  the 
defendants  in  the  subsequent  suit.^°  Similarly,  Mr.  Freeman 
says, — *'The  former  adjudication  ought  not  to  be  any  less  conclu- 
sive on  the  adverse  parties,  A.  and  B.,  because  other  persons 
shared  with  them  -the  advantages  and  disadvantages  of  the 
former  suit.  The  matter  could  have  been  as  efficiently  liti- 
gated as  though  A,  and  B.  were  the  sole  parties  in  interest,  and 
the  opportunity  for  the  settlement  of  their  controversy  having 
been  so  given,  there  is  no  reason  why  it  should  be  re-opened.'*^^ 
Thus  in  Larum  v.  Wilmer,^  the  defendant  in  the  subsequent 
suit  was  a  party  to  the  former  suit,  and  the  objection  was  that 
other  persons  were  also  parties  to  it,  and  the  Court  said,  *'  That 
single  fact  alone  constitutes  no  valid  objection  to  the  admission 
of  the  record."  In  Ehle  v.  Binghami^^  a  purchaser  of  sheep 
brought  a  suit  for  damages  for  breach  of  warranty  against  the 
vendor,  who  had  recovered  in  a  prior  suit  from  the  purchaser 
and  his  surety  the  amount  of  a  promissory  note  they  had  given 
for  the  sheep,  notwithstanding  the  purchaser's  plea  of  the  breach 
of  warranty ;  and  the  verdict  on  that  plea  was  held  -to  be  res 
judicata  in  the  subsequent  suit  by  the  purchaser;  Edward,  J., 
observing  that  **  the  mere  fact  that  another  person  was  sued 
with  him  ought  not  to  deprive  the  defendant  in  this  suit  of  the 
benefit  of  the  former  judgment/'  In  Gallaher  v.  City  of 
Moundsville^^'  the  former  suit  was  brought  by  the  plaintiff  in 
the  subsequent  suit  and  three  other  persons,  and  Brannon,  J. 
observed  that — <*the  fact  that  others  are  concluded  as  well 
as  they  cannot  enable  the  plaintiff  to  escape  the  effect  of 
the  decision." 

As  to  the  introduction  of  a  new  party  in  the  subsequent 
suit  the  unanimity  of  opinion  is  not  so  general.  Sir  William 
DeGrey  in  the  Duchess  of  Kingston's  case^  observed,  **  that  a 
judgment   against  a  co-contractor,  a  co-obligor,  or  co-partner 

>•  Herm.  Comm.  104.  I  »»  7  Barb.  491. 

»  Ft.  Jud.  295.  8i  ae.Am.  St.  Rep.  943. 
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will  not  be  evidence,  where  another  is  joined/'  Mr,  Freeman 
says  that — •*  this  seems,  in  most  cases,  to  be  perfectly  reasonable ; 
otherwise  the  party  now  joined  will  either  be  beneBtted  by 
a  decision  which  could  not  have  prejudiced  him  if  it  had  gone 
the  other  way,  or  bound  by  an  adjudication  which  he  had  no 
opportunity  to  resist."^'  Thus  where  the  former  suit  was  by 
one  of  the  promisees  only  and  the  subsequent  suit  by  all  the 
promisees,  the  former  judgment  was  held  to  be  rightly 
excluded,  if  the  newly  added  plaintiff  were  entitled,  though  the 
other  plaintiffs  might  be  debarred.^  On  the  other  hand,  where  a 
suit  was  brought  against  some  of  the  joint  promisors  and  decided 
in  their  favor  on  the  merits,  the  judgment  was  held  to  be  rei 
judicata  in  a  subsequent  suit  against  all  the  joint  promisors,  '^ 
If  in  the  subsequent  suit,  there  are  additional  nominal  parties 
having  no  interests  to  be  affected  by  it,  their  presence  will  not 
prevent  the  judgment  in  the  former  suit  from  operating  as  res 
judicata.^  The  contrary  was  contended  for  in  Mohidin  v. 
Muhammad  Ihrahim^'^  but  the  Court  over-ruled  the  contention, 
observing  that — '*  otherwise  every  case  of  estoppel  by  judgment 
inter  partes  might  be  got  rid  of  by  introducing  a  man  of  straw 
as  a  plaintiff  or  defendant  in  the  subsequent  suit/'  The  same 
view  was  taken  by  the  Calcutta  High  Court  in  Gopal  Das  v. 
Gopi  Nathf^^  in  which  Wilson  and  Okinealy,  JJ.,  said — **  Res 
judicata  is  a  personal  matter  between  the  parties  and  so  far  as 
those  parties  are  concerned,  the  question  is  concluded  for  ever. 
The  fact  that  there  are  other  parties  in  the  suit,  upon  whom  the 
former  decision  is  not  binding,  cannot  be  a  ground  for  holding 
otherwise."  In  Girardin  v.  Dean^^  it  was  pointed  out  that 
if  the  rule  were  otherwise,  **  no  matter  how  often  a  case  be 
decided,  the  parties  might  renew  the  litigation  by  simply  join- 
ing with  them  a  new  party." 

81.     The  parties  will  be  considered  to  be  the  same,  only 

if  they  should  be  **  litigating  under  the 

PepsoBs  litigating  Other-     game    title/'     In    Moidin    Rowther    v. 

r'lt?r.!L  wS     ^'%«  Ghinidaihil,'^  the   Madras  High 
same  title  are  not  the      r^      *^        .        ,  .  ■  .     . 

same  parties.  Court  pointed   out   that    these  words  in 

Sec.    13  did   **not  refer  to   the  identity 

of  the  ground  of  action,  but  mean  that  the  question  must  have 

been  raised  and  decided  in  the  same  right,  that    is    to   say,   in 


M  Pr.  Jud.  2»5. 

»*  Blackburn  v.  Crawford,  8  Wall.  175. 

»»  fttncli  r.  Neol,  24  Pick,  65. 

M  Hanna  v.  Bead,  40  Am.  Bep.  608. 

Blakemore  v.  Canal  Co.,  2  Cromp.  M.  ft  B. 
188. 
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the  right  of  the  parties  to  the  second  suit,  and  not  in 
the  right  of  a  stranger  whom  they  represented  in  the  first 
suit  as  his  executors  or  administrators,  &c."  In  Muhammad 
Din  V.  Rahim  Oul,"^^  Tremlett,  J.,  in  delivering  the  judg- 
ment of  a  Division  Bench  of  the  Punjab  Chief  Court  said — 
**the  plaintiffs  in  the  two  suits  are  acting  in  different 
capacities,  as  in  the  first,  the  present  men  were  promoting  with 
others  a  joint  claim  (of  pre-emption)  whereas  now  they  proposed 
a  private  and  exclusive  title." 

This  reservation  of  the  rule  of  res  judicata  is  also  of  a 
general  application.  Speaking  of  the  rule  of  Roman  Law,. 
Pothier  in  his  work  on  Obligations  observes  that — '*the 
third  requisite  to  the  exceptio  rei  judicatce^  is  that  the 
person  who  demands  the  same  thing  as  before,  should 
demand  it  in  the  same  quality,  and  that  the  demand 
should  also  be  made  from  the  defendant  in  the  same  quality 
as  before.*'*^  That  is,  in  fact,  a  familiar  principle  of  theModern 
French  and  other  continental  systems  of  law.*'  The  Code 
Civil,  in  enunciating  the  rule  of  res  judicata  provider 
not  only  that  the  demand  may  be  entre  les  mime  parties^  but 
also  etformSe  par  elles  et  centre  elles  en  la  meme  qualite^^^  and 
a  claim  by  a  person  to  a  house  in  one's  own  right  is  held  to  be 
in  a  different  quality  from  that  made  by  the  same  person  as  his 
uncle's  heir.  There  is  a  general  agreement  that  the  identity  of 
quality  :  **  r attache  a  la  thdorie  de  la  representation^  en  ce  que 
celui  qui,  apres  avoir  agi  dans  une  instance  en  son  nomperson* 
nel,  se  trouve  dans  une  autre  le  representant  d^un  tiers,  n'agit 
pas  dans  le  deux  proces  en  la  meme  qualite,  alors  V exception 
(de  CautoritS  de  la  chose  jugie)  n*est  pas  applicable^  parceque, 
iln*y  a  pas  indentitijuridique  de  personnes,  cSst  a-dire  indentiti 
de personnes  dans  le  sens  attach^ par  la  lot acette expression,^ 
The  same  reservation  is  recognized  in  England,  and  in  all  the 
countries  whose  jurisprudence  is  based  on  the  English  Law. 
Thus  it  was  laid  down  in  Metiers  v.  Brown,^^  that  "  whenever 
a  person  sues,  not  in  his  own  right,  but  in  right  of  another, 
he  must  for  the  purpose  of  estoppel  be  deemed  a  stranger.'*^ 
Mr.  Freeman  says, — **It  is  a  rule  of  boih  the  Civil  and  the 
Common  law  that  a  party  acting  in  one  right  can  neither  be 
benefitted  nor  injured  by  a  judgment  for  or  against  him,  when 
acting  in  some  other  right,"^   and  further  adds  that,  "  if  one  ia 

41  1880  P.  R.  No.  6.  I         **  Lno.  Cho$«  J ugie  96. 

*»  I.  Pothior  Obi.  656  (BTans).  *»  1  H.  and  C.  686. 

*»  Bogron's  Code  Ciyil,  Art.  1851.  |        ««  Fr.  Jud.  282. 
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made  defendant  in  an  official  capacity,  the  judgment  will  not  bind 
him  personally,  and  if  made  a  defendant  personally,  it  will  not 
bind  him  officially.'**^  Dr.  Bigelow  says, — "Judgments  as  a 
general  rule  conclude  the  parties  only  in  the  character  in  which 
they  sue  or  are  sued;  and  therefore  a  judgment  for  or  against 
an  executor,  administrator,  assignee,  trustee,  agent,  or  attorney, 
as  such,  presumptively  does  not  preclude  him,  in  a  different 
cause  of  action  affecting  his  own  proper  person,  from  disputing 
the  special  findings  in  the  former  cause."*^  He  ftirther  adds 
that — "appearing  in  an  action  as  heir  of  A  will  not  estop  the 
party  to  claim  the  same  property  as  devisee  of  A's  widow,  or 
as  a  creditor  having  a  lien."*^  So  also  Mr.  Herman  says  :— 
*•  The  general  rule  that  a  judgment  is  conclusive  between  the 
same  parties,  is  not  complied  with,  when  the  same  person, 
though  a  party  in  both  suits,  is  such  in  different  capacities — 
in  the  one  individually,  in  the  other  as  administrator.*' ^° 

The  same  has  been  held  in  several  cases.  Thus,  it  was  held 
in  Rathhone  v.  Hooneyy^^  that  a  judgment  against  a  party 
sued  as  an  individual  would  not  be  an  estoppel  in  a  subsequent 
suit  in  which  he  might  sue  or  be  sued  in  another  capacity 
or  character;  as,  in  '*  the  latter  case  he  is  in  contemplation 
of  law  a  distinct  person  and  a  stranger  to  the  prior  proceedings 
and  judgment.'*  So  the  dismissal  of  a  claim  against  an 
executor  brought  upon  an  agreement  made  by  him  will  not  bar 
a  subsequent  suit  to  charge  him  personally  on  the  same  agree- 
ment.^^ ...  So  also  a  judgment  against  a  person  in  his 
wife's  lifetime  in  a  suit  to  which  she  was  not  a  party  will  not 
be  resjvdicata  in  a  suit  by  him  as  her  administrator."  Nor  is  a 
judgment  in  a  suit  brought  by  the  executor  of  a  deceased  partner 
against  the  defendant  in  his  capacity  as  liquidator  of  the  firm, 
a  bar  to  another  suit  brought  by  the  executor,  against  the 
defendant  in  his  capacity  of  partner.^*  A  judgment  of  foreclo- 
sure against  a  person  in  bis  individual  capacity  was  held  in 
Landon  v.  Townshend^^  not  to  bar  the  assertion  by  him  of  a 
claim  to  the  equity  of  redemption  as  an  assignee  in  bankruptcy  ; 
Andrews,  J.,  saying  :  "To  bind  the  estate  of  a  bankrupt  in 
the  hands  of  his  assignee  by  .in  adversary  j  udicial  proceed- 
ing, or  by  a  judgment  of  foreclosure  in  a  suit  commenced 
after  the  bankruptcy,  it  is  indispensable  that   the   suit   or 


«  Ft.  J  ad.  385. 
48  Big.  Estop.  130. 
^  Big.  Estop.  ISl, 
so  Henn.  Oomm.  04> 
SI  68  N.  Y.  468. 
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proceeding  should  have  been  brought  against  the  assignee 
distinctively  in  his  representative  and  official  character,  or, 
at  least,  that  it  should  in  some  way  appear  on  the  face  of 
the  proceedings  that  they  related  to  or  affected  the  bank- 
rupt's estate,  and  that  it  is  not  sufficient  that  the  assignee  is 
individually  named  in  the  process  or  pleadings,  without  any 
averment  of  his  representative  character.  This  is  in  accord- 
ance with  the  general  tenor  of  adjudication.'*^^  A  judgment 
against  a  sheriff  for  goods  which  he  alleged  to  have  taken  under 
an  execution  in  favor  of  A.  and  against  B.  is  not  res  judicata  in 
a  subsequent  suit  against  the  same  sheriff  by  the  same  plaintiff 
for  taking  the  same  goods  under  an  execution  in  favor  of  C.and 
against  B.,  as  the  sheriff  is  not  the  same  party  in  regard  to  the 
interest  in  the  two  suits.^^  So  also  a  person,  who  is  a  party  to  a 
suit  on  a  deed  in  which  he  is  interested  as  a  beneficiary,  will  not 
be  considered  a  party  to  it  in  his  capacity  of  a  trustee  in  another 
deed  affecting  the  property  in  dispute  in  that  suit.^^  A.  person 
suing  as  the  heir  of  his  mother  is  not  bound  by  a  decision  against 
him  in  a  suit  in  which  he  appeared  as  the  heir  of  his  father.^^ 

However,  when  all  the  interests  of  the  party,  in  his 
several  capacities,  are  before  the  Court  in  a  suit,  the  reason 
of  the  reservation  ceases,  and  he  is  bound  in  all  characters. 
Thus,  where  an  executrix,  the  widow  of  the  testator,  is  sued 
in  the  former  capacity  only,  but  raises  in  her  defence  of  the 
suit  the  issue  of  her  rights  as  usufructuary,  she  will  be 
personally  concluded  by  the  judgment,  and  cannot  subsequently 
attack  its  validity  on  the  ground  that  she  was  not  a  party  in 
her  individual  capacity.^^  In  Carcoran  v.  Chesapeake 
Canal  Co.^^^  an  individual  as  trustee  for  certain  bond- 
holders, was  brought  before  the  Court,  and  a  decree  rendered 
against  him  as  such^  and  it  was  held  that  he  could  not  relitigate 
the  same  matter  on  the  ground  that  he  was  himself  a  bond-holder 
of  some  of  the  bonds,  because  as  trustee  in  the  former  suit  he 
was  representing  himself.  In  Building  and  Loan  Ass^n  v. 
ChalrnerSy^^  Paterson,  J.,  was  in  favor  of  treating  the  former 
judgment  as  an  estoppel,  but  the  majority  of  the  Judges  dis- 
sented, though  their  decision  also  proceeded  on  a  rule  of  proce- 
dure, and  Searls,  C.  J.,  admitted  that  a  party  might  be  before 
the  Court  in  two  or  more  capacities,  and  said,  '*  It  may  well 


»«  Fisher  v.  Hubbell,  66  Barb.  74. 

Vancott  V.  Prentice,  104,  N.  Y.  45. 

Colt  t>.  Colt,  111  U.  8.  666, 
»'  Stoops.  V,  Woods,  46  Cal.  439. 
•8  MoNatt  V,  Trogdon,  29  W.  Va.  469. 


*»  Caratb  c.  Grigsby,  67  Tex.  269. 

60  Denegie  v.  Deaegre,  33  La.  Ann.  689. 
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be  that  a  party  who  voluutarily  files  an  answer  in  a  cause 
without  an  order  of  Court  making  him  a  party  defendant,  and 
who  goes  to  trial  upon  the  issues  made  by  his  answer  to  the 
-complaint,  will  be  concluded  by  the  judgment  rendered  on  the 
trial  of  such  issues,  and  estopped  from  denying  that  he  was  a 
party  to  the  action/'  On  the  same  principle,  a  decree  in  a 
suit  brought  by  an  executor  in  his  own  right,  but  to  which  he 
was  a  necessary  party  as  executor,  and  in  which  the  rights  of  his 
testator  are  adjudicated,  is  conclusive  between  the  administrator 
de  bonis  non  and  the  other  parties  to  it,  and  cannot  be  re- 
examined in  a  subsequent  suit  between  them.^' 

82.     It  has  been  already  observed    that   a  decision  on   a 

-.    .  .      .  ...      matter  in  issue  in  a  former  suit  is  res  judi- 

Decision  m  a  suit  la  ,  •     .    ^i  ..  y  ^* 

res  judicata  in  re-  ^«<«  »^t  only  against  the  parties  to  that 
gard  also  to  persons  suit,  but  also  against  those  who  or  any  of 
becoming  privies  whom  claim  under  them.  This  rule  is  of 
after  the  snit.  ancient  origin,  and  has,  in  fact,  been  gene- 

rally recognized  in  a  much  more  extended  form.  It  was 
familiar  law  among  the  Romans — eadem  esse  personas  non  ipsi 
mode  intelliguntur  inter  guos  judicium  actum  est^  eorumve 
hceredes^  litiumque  dominie  verum  et  singulares  successores^ 
quin  etiam  extranet^  turn  quidem  cum  vel  tacite  liti  consense- 
runtf  vel  reapse  ac  sua  ipsius  natura  res  in  judicium  deducta 
penitus  consumpta  est^  vel  ex  singulari  jure  consumpta  esse 
videtur.  The  French  Jurists  take  a  still  broader  view,  designat- 
ing the  grounds  of  the  extension  of  the  doctrine  of  res  judicata 
to  persons  other  than  the  parties  to  a  suit,  as  natural  and  posi- 
tive. Under  the  former  they  include  all  those  fondles  sur  les 
principes  geniraux  de  la  representation  d*une  per  Sonne  par 
une  autrCf  ou  de  la  succession  tant  imiverselle  qu*d  titre  par^ 
ticulier^  classifying  them  as  resting  respectively  on  the  principles 
(a)  d^un  viandat  UgaU  conventionnel  oujudiciaire ;  (b)  de  la  ges^ 
tion  d'affaires;  (c)  de  succession.  Positive  extensions  embrace 
all  special  dispositions  of  positive  law,  and  are  distinguished 
into  two  classes,  the  first  comprising  **  des  cas  qui  ne  se 
raltachent  quHndirectement  aux  principes  de  la  chose  jugie; 
•  en  ce  sens  quct  si  les  jugements  obtenus  contre  une  personne 
sont  indistinctement  opposables  a  toutes^  c^est  moins  par  dero' 
gation  aux  principes  ghteraux  que  nous  venons  de  poser  sur  la 
ndcessitS  de  ridentitS  de  parties^  que  par  vote  de  consequence 
d^une  disposition  de  la  loi  qui  reserve  exclusivement  a  une  ou 
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pltcsieurs  personnes  dSterminies  Vexercice  de  certaines  actions. 
The  second  class  comprises  les  cas  oil  les  nJcessites  pratiques 
de  certaines  institutions  forcent  d  considher  une  personne 
comine  representee  par  une  autre,  alors  cependant  qiCaucun  lien 
de  mandat  ni  de  gestion  d'  affaires  ne  les  unissait  entre  elles.^* 

It  is  a  general  proposition  of  the  English  law  also,  that  a 
decision  binds  even  the  privies  of  the  parties.  Lord  Coke,  in  his 
quaint  language,  said, — **the  lord  by  escheat,  the  tenant  by  the 
curtesy,  the  tenant  in  dower,  and  the  incumbent  of  a  benefice, 
shall  be  bound  by  and  shall  take  advantage  of  estoppels. *'^^ 
These  all  are  instances  of  privies  in  law,  but  the  same  is  true 
of  privies  in  blood  and  of  privies  in  estate.  As  observed  by 
the  Alabama  Supreme  Court  in  Woods  v.  Montevallo  C.  and 
•  T.  Go.i^^  **  where  one  claims  in  privity  with  another,  whether  by 
blood,  estate,  or  law,  he  is  in  the  same  situation  with  such  person 
as  to  any  judgment  for  or  against  him/'  The  classification  of 
privies  has  no  importance  for  the  rule  of  res  Judicata,  as  the 
mode  of  the  creation  of  the  relation  of  privity  does  not  extend 
or  limit  the  operation  of  the  bar  by  a  decision,  and  is  therefore 
immaterial.  The  rule  applies  equally  where  the  person  to  be 
bound  is  two  or  more  steps  removed  from  the  record  party  who 
constitutes  his  source  of  title,  provided  no  new  title  has  accrued 
in  his  hands ;  and  tenants  who  enter  under  other  tenants,  on  whom 
notice  in  ejectment  has  been  served,  will  be  concluded  by  the 
judgment.®'  Privies,  it  has  been  said,  '*are  those  who  claim 
under  or  in  right  of  parties,  or  who  stand  in  mutual  or  successive 
relationship  to  the  same  rights  of  property.'*  ®®  Privies  are  held 
**  bound  because  they  have  succeeded  to  some  estate  or  interest 
which  was  bound  in  the  hands  of  its  former  owner ;  and  the  extent 
of  the  estoppel,  so  far  as  the  privy  is  concerned,  is  limited 
to  controversies  aflfecting  this  estate  or  interest.  ...  It 
is  well  understood,  though  not  usually  stated  in  express  terms 
in  works  upon  the  subject,  that  no  one  is  privy  to  a  judgment 
whose  succession  to  the  rights  of  property  thereby  affected 
occurred  previously  to  the  institution  of  the  suit.'' ®^  It  has 
even  been  formally  enacted  in  some  of  the  states  that  a  judg- 
ment is  conclusive  only  **  between  the  parties  and  their  succes- 
sors in  interest  by  title  subsequent  to  the  commencement  of  the 
action."  Dr,  Bigelow  says — •*  The  ground  of  privity  is  property 
and  not  personal  relation.     To  make  a  man  a  privy  to  an  action 

<4  Lao.  Ohose  Jag6e,  161.  |     «*  Smith  v.  Tranbe's  Heiri ,  1  MpLean,  87. 
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he  must  have  acquired  an  interest  in  the  subject-matter  of  the 
action  either  by  inheritance,  succession,  or  purchase  from 
a  party,  subsequently  to  the  action."  ^°  Mr.  Herman  says — 
*'  As  a  successor  is  entitled  to  the  benefit  of  a  judgment  in 
favor  of  the  person  under  whom  he  claims,  a  judgment 
against  the  latter  may  vice  versd  be  opposed  to  the  former, 
provided  the  title  has  only  vested  subsequent  to  the  proceeding 
in  which  judgment  was  rendered.^*  ...  An  assignee  is 
bound  by  a  judgment  against  the  assignor  prior  to  the  assign- 
ment.'* '^  A  vendee  or  assignee  will  not  be  concluded  by  a 
judgment  against  the  vendor  or  assignor  subsequent  to  the  sale 
or  assignment.  ^'  It  is  quite  a  general  rule,  in  fact,  that  to 
create  the  relation  of  privity,  the  person  to  be  bound  by  the 
judgment  must  be  one  who  claims  an  interest  in  the  subject 
affected  through  or  under  one  of  the  parties,  and  he  must 
claim  it  as  acquired  after  the  rendition  of  the  judgment.^*  It 
was  held  in  Hunt  v.  Haven'^  that  **  one  cannot  be  a  privy  in 
estate  to  a  judgment  or  decree  unless  he  derives  his  title  to 
the  property  in  question  subsequent  to,  and  from  some  party 
who  is  bound  by,  such  judgment  or  decree."  ^^  Thus  a  mort- 
gagee is  in  privity  with  a  mortgagor  as  to  all  that  happened 
before  the  execution  of  the  mortgage,  and  not  in  regard 
to  anything  happening  afterwards.  A  tenant  of  the 
defendant  in  ejectment,  who  acquired  his  lease  before 
the  commencement  of  a  suit  is  not  estopped  as  to  his 
term  by  a  judgment  in  the  suit  against  his  lessor.^'  An 
assignee  is  not  bound  by  judgment  in  a  suit  by  or 
against  the  assignor,  instituted  after  the  assignment  was 
made,  though  it  might  have  been  different  if  the  judgment  had 
preceded  the  assignment.^^  Nor  is  a  grantee  of  land  affected  by 
a  judgment  concerning  it  in  a  suit  instituted  against  his  grantor 
by  a  third  person  after  the  grant. '^  The  decision  in  Cooper  v. 
Corbin^^  is  not  against  this  view,  as  it  was  only  held  in  it, 
that — **where  a  transfer  is  involuntary,  as  where  it  is  made  by 
virtue  of  an  execution,  judicial  or  trustees*  sale,  it  takes  effect  by 
relation  as  of  the  date  of  the  lien  or  trust-deed  under  which  the 
sale  was  made,  and  cannot  be  affected  by  any  judgment  against 
the  latter  in  a  suit  commenced    after   that  date.'*     Nor  is  the 


10  Big.  Estop.  142. 

Ti  Herm.  Comm.  186. 

*»*  Herm.  Comm.  203. 

^*  Bensimer  «.  Fell,  20  Am.  St.  Rep.  774. 

»*  Calderwood  v.  Brooks,  28  Cal.  151. 

Thompson  «.  Clark,  4  Han.  164. 

Ortliwein  v.  Thomas,  11  Am.  BU  Rep.  150. 

62  .N.  B.  I9i, 


T<  Cook  0.  Parham.  63  Ala.  456. 

Shatluck  V.  Basoom,  105  N.  Y.  80. 
11  Satterlee  v.  Rliss.  30  Cal.  480. 
1*  Powers  V.  Heath's  Adm'r.,  20  Mo.  310. 
Tt  Golesv.  Allen,  64  Ala.  08. 

Homf  9.  Franzen,  93  Iowa,  25. 

Bartero  v.  Real  fi.  8.  B.,  10  Mo.  App.  76. 
•0  105  111.224. 


Digitized  by 


Google 


186   PBIVIBS  CLAIM  ON  TITLB  ACQUIRED  SUBSBQUBNTLY  TO  SUIT.  [8.88. 

rule  peculiar  to  the  American  Courts.  It  was  familiar  law 
among  the  Romans.  It  is  unanimously  agreed  to  by  the  French 
jurists.  It  is  recognized  and  acted  upon  by  the  English  Courts 
also.  Thus  Mr.  Justice  Littledale  in  Deo  ^.  Earl  of  Derby ^^^ 
said :  "  A  passage  has  been  cited  from  Comyn's  Digest, 
Evidence  A.  5,  where  it  is  said,  that  'a  verdict  in  another  action 
from  the  same  cause  shall  be  allowed  to  be  evidence  between 
the  same  parties.  So  it  shall  be  evidence  when  the  verdict 
was  for  one  under  whom  any  of  the  parties  claim.'  But  that 
must  mean  a  claim  acquired  through  such  party  subsequent  to 
the  verdict.'* 

83.  The  Indian  rule  has  also  been  interpreted  in  the 
The  claim  contemplated  ^?^^  ^^^  the  claim  contemplated  in  the 
bv  the  Indian  rule  is  1*^1^  ^^  enacted  in  oec.  13  bemg  taken  to 
also  one  based  on  a  title  be  that  on  a  title  acquired  subsequent  to 
acquired  subsequent  to  the  prior  decision  set  up  as  a  res  judicata. 
the  former  Buit.  rpj^^    p^^^^j^^   Chief  Court   has   recently 

taken  that  view  in  Madu  v.  Umardin^^  in  which  Riwaz,  J., 
said  that  *^  the  words  parties  under  whom  they  or  any  of  them 
claim  can  only  refer  to  a  title  which  had  not  come  into  ex- 
istence at  the  date  of  the  former  suit."  Mahmood,  J.,  in 
SitaRam  v.  Amir  Begam^^  said — **he  who  takes  under  another^ 
U  not  bound  by  any   acts  which  that  other  does  subsequent 

to  the  grant It  is  upon  the  same  principle 

that  no  estoppel  incurred  after  the  mortgage,  and  no  con- 
clusive adjudication  as  the  result  of  a  subsequent  litigation 
by  which  the  mortgagor  is  bound,  can  affect  the  rights  of  the 
mortgagee.  .  .  •  Hypothecation  or  simple  mortgage,  as 
understood  in  this  country,  is  a  species  of  what  are  known  as 
jura  in  re  aliena^  that  is, estates  carved  out  of  full  ownership,  and 
that  when  such  an  estate  has  once  been  created  the  mortgagor 

cannot  represent  it  in  any  subsequent  litigation 

The  estate  which  has  already  vested  in  a  mortgagee  cannot 
be  represented  in,  or  adjudicated  upon,  in  a  subsequent 
litigation  to  which  he  is  not  a  party ;  for  the  simple  reason 
that  a  decree  of  Court  in  such  cases  can  neither  create 
new  rights,  nor  take  away  existing  ones,  but  can  only  enforce 
the  rights  as  they  stand  between  the  parties,  and  in  en- 
forcing such  rights,  cannot  go  beyond  the  rights  of  the  parties 
to  the  litigation."  The  same  has  been  held  again  by  the 
Allahabad  High  Court  in  Niazulla  Khan  v.  Nazir  Begam.^ 

•1  1  Ad.  and  Ell.  7<».  I       •»  I.  L.  ».  VIU  All.  886. 
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and  by  the  Calcutta  High  Court  in  Dooma  \.  Joonarain.^^ 
In  the  latter  case,  Mr.  Justice  Mitter,  in  delivering  the  judg- 
ment of  the  Court,  said  : — "  The  decisions  of  the  18th  July 
and  6th  October  1866  were  passed  in  a  suit  which  was  instituted 
long  after  the  date  of  the  plaintiff's  mortgage ;  and  the  plaintiff, 
who  was  not  a  party  to  that  suit,  cannot,  therefore,  be  bound 
by  any  decision  which  was  passed  in  that  case."  This  decision 
was,  though  doubted,  yet  followed  by  Markby  and  Prinsep,  J  J., 
in  Bonomalee  Nag  v.  Koylash  Ghunder^^^  in  which  it  was  held, 
"  that  a  mortgagee  (the  auction-purchaser  of  the  mortgaged 
property)  not  in  possession  is  not  barred  by  a  decision  (delivered 
before  the  sale,  but  after  the  mortgage),  affirming  a  right  of 
way  in  a  suit  between  a  third  party  and  the  mortgagor,  from 
suing  to  declare  that  there  is  no  such  right  of  way,  he  having  no 
knowledge  of  that  suit,  which  was,  however,  decided  without 
any  collusion  between  the  parties  to  it.**  Prinsep,  J.,  added, — 
**  We  cannot,  I  think,  hold,  that  a  mortgagor  in  possession  so  far 
represents  the  entire  estate  as  to  affect  the  right  of  a  mortgagee.'* 
In  Krishnaji  v.  Sitaram^^''  a  decision  in  a  suit  against  a  mort- 
gagor subsequent  to  the  mortgage  was  pleaded  as  a  res  judicata 
against  the  mortgagee,  and  Sir  Michael  Westropp,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  said, — "The  acts  of  S. 
(mortgagor)  antecedent  to  the  mortgage  by  him  to  the  plaintiff 
would  bind  the  latter,  but  the  acts  of  S.  subsequently  to  the 
mortgage  do  not  bind  the  plaintiff." 

84.  Nor  will  a  suit  between  the  representatives  of  any  one 

party  be  "  between  the  same  parties  or  parties 

^tlf^udM^'t^l    "»^"  ^^^^  **^®y  ^'^  ^«y  ^^  ^hem  claim.*' 

subsequent  suit  be-     I^  ^^s  on  this  account  that  a  finding  as  to 

tween  the  co-heirs     the  existence  of  an   adoption  between  the 

of  one  party  in  the     parties  to  a  suit  was  held  in  Vythilinga  v. 

former  suit.  Vijayathammah^''  to  be   not  res  judicata 

between  the  co-heirs  of  the  party  who  had  denied  the  adoption. 

Hutchins,  J.,  pointed  out  in  Thanakoti  v.  Muniappa,^  that  the 

words  "  any  of  them  "  in  the  rule  "  refer  to  any  of  the  parties 

claiming  under  any  party  bound  by  the  former  proceeding." 

85.  As  to  when  one  party  can  be  said  to  claim  under 

^,  .      another,  it  may  be  broadly  observed,  that  a 

When  one   person  is  •         .  j"^        j  ^      i   •  ^  ^l 

said  to  claim  under     person  IS  not  deemed  to  claim  under  another, 

another.  if  in   fact   he   does   not   claim   under  that 

»»X11W.».SOT.  I  •»  L  L.  R.  VI  Mad.  41. 

s«  I.  L.  B.  lY  (  al.  000.  I  •»  I.  L.  K  VIH  Mad.  496. 
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Other,  though  he  might  have  done  so,  and  his  interests 
were  almost  identical  with  that  other's.^^^  The  question  as 
to  the  exact  cases  in  which  he  can  be  said  to  so  claim  is 
one  of  substantive  law,  and  a  different  view  has  been  taken 
of  it  in  different  countries.  Brief  reference  will  be  made 
here  to  such  aspects  of  the  question  as  have  come  before  the 
courts  in  countries  governed  by  the  English  system  of  juris- 
prudence with  reference  to  the  doctrine  of  res  judicata.  They 
are  rather  of  a  negative  character  as  comprising  mostly  of  cases 
in  which  persons  standing  in  certain  relations  to  others 
have  been  held  not  to  claim  under  those  others,  but 
they  are  particularly  important  in  connection  with  the 
question  of  res  judicata  as  notwithstanding  that,  the  said  per- 
sons have  been  held  usually  estopped  by  judgments  against 
those  others,  almost  as  if  they  claimed  under  them,  on  a 
ground  analogous  to,  if  not  the  same,  with  that  of  res  judicata — 
on  the  ground  not  so  much  of  privity  as  of  representation — on 
a  ground  requiring,  besides  the  usual  essentials  of  res  judicata^ 
that  the  decision  in  the  former  suit  must  have  been  obtained  in 
good  faith  and  without  collusion.  Such  cases  are  distinguished 
from  those  of  succession  and  assignment  in  almost  every 
system  of  jurisprudence.  Lacombe,  in  speaking  of  the  French 
Law,  says  that  it  is  necessary  not  to  confound  les  ayant  cause 
d^une  per  Sonne  avecceux  qui,  sans  rattacher  en  avcune  maniere 
leurs  droits  aux  siensj  ne  lui  succhdentqu'encequ'ils  out  tons 
eu  en  des  temps  successifs  des  droits  identiques  sur  la  m6me 
chose.  The  Indian  Statute  Law  does  not  make  any  provision 
directly  for  such  cases,  and  therefore  they  are  usually  decided 
on  such  general  principles  of  equity  and  justice  as  have  been 
established  by  the  decisions  of  the  English  Courts.  The  con- 
dition as  to  the  absence  of  mala  fides  in  the  first  suit  is,  how- 
ever, not  peculiar  to  the  English  system  of  jurisprudence.  It 
was  recognized  expressly  in  the  Roman  Law.  Lacombe  men- 
tions it  as  a  principe  inconteste  that  all  that  has  been  said  on 
the  subject  of  the  representation  of  one  person  by  another 
is  subject  to  the  condition  que  le  reprisentant  aura  agi  de 
bonne  foi  et  sans  collusion ;  and  says: — Tous  les  auteursj  et 
lis  n^ontfait  en  cela  que  suivre  des  rigles  deja  poshes  par  le 
droit  remain^  ont  fait  exception  aux  principes  gdndraux  de 
la  representation,  lorsque  le  jugement  rCa  ete  obtenu  que  par 
dol  et  par  suite  d'une  collusion  entre  le  representant  et  son 
adversaire.^^ 

••  Bponc«r  v,  Williams,  L.  B.  2  P.  &o.  D.  330.       |  ti  Lac.  Ohoso  Jag^e,  161 
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86.     Thus  as  a  general  rule  the  collateral  heirs  of  a  male  are 
held,  after  his  widow's  death,  not  to  claim 

^ llwr'lfterl?^^^^^  "°^^^  ^^^'  ^"^^  instance,  the  Punjab 
repJefent  her!'"^'  ""^  Chief  Court  said  in  Fatteh  Singh  v. 
Hakim  Singh^  that  **  in  regard  to 
the  question  whether  the  plaintiffs  claim  in  virtue  of  nny  title 
held  by  K.  to  the  estate  of  her  deceased  husband,  it  is  apparent 
that  they  claim  as  heirs  to  her  husband,  and  her  interest  merely 
delayed  those  rights  if  those  rights  existed,  but  her  rights  are 
distinct  from  those  of  the  present  plaintiffs,  who  cannot  be  said 
to  claim  by,  under,  or  through  her.  The  widow  takes  in  a 
manner  that  in  no  way  identifies  her  interest  with  the  heirs\ 
so  that,  although  it  is  true  that  the  proved  adoption  of  F.  would 
have  defeated  her  claim  to  succeed  to  her  husband,  no  less  than 
it  would  defeat  the  claims  of  her  husband's  heirs,  this  identity 
of  interest  in  regard  to  a  danger  common  to  both  must  not  be 
confounded  with  privity  in  estate.  And  if  in  such  a  case  as 
this,  the  person  alleging  adoption  after  having  disputed  this 
question  with  the  widow  cannot  a^ain  dispute  it  with  her 
husband's  heirs,  when  it  has  been  decided  against  him  in  a 
suit  between  him  and  the  widow,  then  also  neither  could  the 
heirs  dispute  that  question,  if  in  a  suit  brought  by  or  against 
the  widow  it  had  been  decided  in  favor  of  the  person 
alleging  adoption.  But  in  the  latter  case,  there  would  be 
obvious  danger  of  collusion.  Accordingly  it  appears  both 
on  the  application  of  the  abstract  rule,  and  on  the  ground 
of  practical  convenience,  that  there  is  no  estoppel.'**  The 
general  rule  appears  to  be  that  the  collaterals  will  be  barred 
by  a  decision  in  a  suit  to  which  the  widow  is  a  party,  if  the 
decision  in  it  were  real  and  not  fraudulent  and  collusive.  The 
principle  on  which  this  is  based  was  explained  clearly  in 
Ahmedbhoy  v.  Vulleehhoy^'^^  by  Latham,  J.,  who  cited  both 
English^  and  Indian^^  cases  in  support  of  it. 

e  On  the  same  principle,  the  following  illustration  was  introduced  into  Bill  III.  of 
Act  X  of  1877,  though  finally  omitted  along  with  all  other  illustrations  added  to 
Sec.  13.  "  (ee)  On  the  death  of  A,  a  Hindu,  B  takes  ^possession  of  A's  land,  claiming  to 
hold  it  as  A's  adopted  son.  A's  widow,  C,  sues  B  for  possession  as  widow.  B  pleads  the 
adoption.  The  Court  finds  that  B  was  not  adopted  and  decrees  in  favor  of  C.  On  C's 
death,  A*s  collateral  kindred  take  possession  of  the  land.  The  former  decree  does  not 
bar  a  suit  by  B  against  them  for  possession  as  A's  adopted  son  for  the  collateral  kindred 
do  not  claim  under  C.** 

•1 18T4  P.  R.  No.  M.  I  •»  Gopi  WasndeT  r.  Markando,  I.  L.  R.  la 

w  I.  L.  R.  VI  Bom.  703.  |  Bom.  33. 
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^  The  leading  case  on  the  point  is  that  of  Katama  Natchiar  v. 
The  Rajah  of  Shivagunga.^^  Lord  Justice  Turner,  in  delivering 
their  Lordships*  judgment  in  that  case,  said: — '*  Unless  it  could 
be  shown  that  there  had  not  been  a  fair  trial  of  the  right  in 
that  suit  (against  the  widow),  or,  in  other  words,  unless  that 
decree  could  have  been  successfully  impeached  on  some  special 
ground,  it  would  have  been  an  effectual  bar  to  any  new  suit  by 
any  person  claiming  in  succession  to  A.  (the  first  widow). 
For  assuming  her  to  be  entitled  to  the  zemindary  at  all,  the 
whole  estate  would  for  the  time  be  vested  in  her,  absolutely  for 
some  purposes,  though,  in  some  respects,  for  a  qualified  interest ; 
and  until  her  death  it  could  not  be  ascertained  who  would  be 
entitled  to  succeed.  The  same  principle  which  has  prevailed 
in  the  Courts  of  this  country  as  to  tenants  in  tail  representing  the 
inheritance,  would  seem  to  apply  to  the  case  of  a  Hindu  widow; 
and  it  is  obvious  that  there  would  be  the  greatest  possible  incon- 
venience in  holding  that  the  succeeding  heirs  were  not  bound 
by  a  decree  fairly  and  properly  obtained  against  the  widow." 
These  words  were  quoted  with  approval  by  their  Lordships  of 
the  Privy  Council  in  Pertabnarain  Singh  v.  Trilokinath 
Singhf^"^  in  which  the  widow  claimed  under  a  will  of  her  hus- 
band, and  her  estate  being  held  to  be  ''at  least  as  large  as  that 
of  a  Hindu  widow  in  her  husband's  property,"  the  minor  son  of 
her  husband's  brother,  to  whom  she  had  devised  the  estate,  was 
held  to  be  represented  by  her  in  a  suit  by  her  husband's 
daughter's  son,  and  to  be  estopped  by  a  decision  passed  in  that 
suit  as  to  their  respective  titles  to  the  estate.  The  same  rule 
was  followed  in  Nand  Kumar  v.  Radha  Kuari^^^  in  which 
Sir  Robert  Stuart,  C.  J.,  and  Oldfield,  J.,  held  that— *«  a 
Hindu  widow  succeeding  to  her  husband's  estate  as  heir 
represents  the  estate  fully,  and  reversioners  claiming  to  succeed 
after  her  are  bound  by  decrees  relating  to  her  husband's  estate 
obtained  against  her  without  fraud  or  collusion.'*  Straight  and 
Mahmood,  JJ-,  also  adopted  that  rule  in  Sant  Kumar  v.  Sukh 
Nidhan,^^  and  in  Sachit  v.  Budhua  Kuar^^^  Mr.  Justice 
Mahmood^  observing  in  the  former  case  that, — **it  is  perfectly 
true,  as  was  held  by  this  Court  in  Nand  Kumar  v.  Radha 
Kuarif  that  where,  on  her  husband's  death,  a  Hindu  widow 
obtains  possession  of  his  estate  as  his  heir,  in  a  suit  against  her 
for  possession  thereof  by  certain  persons  claiming  to  succeed  to 
the  estate  as  rightful  heirs,  a  decree  obtained  by  them  would  be 

MIX  M.I.  A.  608.  i  w  I.L.R.yraAll.S66. 
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a   bar  to  a  new   suit   against  those  persons  by  the  daughter 
claiming    the    estate    in  succession   to  the  widow;    in  other 
words,  such  a  decree  would  operate  as  res  judicata  against  all 
who,  in  the  order  of  succession,  came  after  the  widow,  and  in 
that  sense  may  be  dealt  with  as  her  representatives.     But  the 
peculiar  nature  of  the  widow's  estate  under  the  Hindu   Law  is 
such  that  her  position  in  litigation  roust  necessarily  be  subjected 
to  the  qualification  which  the  ruling  which  I  have  just  cited 
imposes  upon  the  operation  of  such  a  plea  in  bar  of  the  action, 
namely,  that  the  decree  should  have  been  fairly  obtained  against 
the  widow  in  a  bond  fide  litigation/'    The  same  view  was  taken 
by  the  Madras  High  Court    in  Arunachala  v.  Panckanadam^^ 
in    which    it  was  held  that   the  dismissal  of  plaintiff's  claim 
as  adopted   son  against  u   widow  would    bar    a    subsequent 
suit   against   the   reversioners,    even   if  the   widow  after   the 
dismissal  executed  an   agreement  acknowledging  his  right   as 
adopted   son  ;    and  Sir   Charles  Turner,  C.  J.,   said  : — *'  The 
widow  represented  the  estate,  and  if  she  defended  the  suit  bond 
fide^  the  decision  whether  allowing  or  disallowing  the  right 
claimed  would   have  bound  all  persons  claiming  in  succession 
to  the  widow/'     The  same  rule  has   been  held  in  Fatteh  Khan 
V.  Baz  Khan^  to   apply  even  to  a  Mahomedan  widow  taking 
under  custom  only  a  life  estate  like  a  Hindu  widow,  Hoe,  J., 
having   said    that    the   contention, 'Uhat  a  widow   in   posses- 
sion of  an  estate,  though  only  herself  holding  on  a  life  interest,  is 
a  representative  for  the  purpose  of  binding  all  future  heirs  on 
matters  which  may  be  decided  after  a  full  and  fair  trial  in  bond 
fide  litigation  between  her  and  third  parties'*  was  not  disputed 
as  regards  Hindu  widows.     The  decision  in  Nugenderchunder 
Ohose  V.  Kaminee  Dossee^  is  not   against  that  view,   as  it 
turned   on   another   point,  and    the  widow   was  in  that  case 
charged  •*  with  having  sought  to  destroy  the  estate  by  causing 
it  to  be  sold    for  arrears  of  revenue,"   and  Lord  Romilly,  in 
delivering  their  Lordships'  judgment,  said  that, — ^«  their  Lord- 
ships wish  it  to  be  understood  that  they  leave  unimpaired  the 
general  rule  that  in  a  suit  brought  by  a  third  person,  the  object 
of  which  is  to  recover,  or  to  charge  an  estate  of  which  a  Hindu 
widow  is  the  proprietress,  she  will,  as  defendant,  represent  and 
protect  the  estate,  as  well  in  respect  of  her  own  as  of  the  rever- 
sionary interest."     It  was  chiefly  with  reference  to  this  decision, 
that  a  remand  was   ordered  in    Brammoye  Dassee  v.  Kristo 
Mohun^*  on  account  of  the  peculiar  circumstances  of  the  case, 

1  LL.B.VIIIMai.341  \     t  1888  P.  R,  No.  189.     1    SXIM.LA.241.     |     «  I.  L.  B.  II  G*l.  222. 
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for  an  enquiry  as  to  how  the  prior  decree  set  up  as  a  res 
judicata  was  obtained ;  Markby,  J.,  having  in  delivering  the 
judgment  of  the  Court  observed,  that  •*  there  was  in  the 
present  ease  not  an  absolute  bar  such  as  there  would  have  been^ 
if  this  were  the  case  of  a  decree  against  the  person  through 
whom  the  plaintiff  claims.  The  rule  that  a  decree  against  the 
widow  binds  the  reversioner  is  subject  to  this  qualification,  that 
there  has  been  a  fair  trial  of  the  right  in  the  former  suit/'  It  is 
on  the  same  principle,  that  a  suit  has  been  held  to  lie  to  set 
aside  a  sale  of  the  deceased  husband's  property  in  execution 
of  a  decree  for  the  husband's  debts  against  the  widow.^ 

This  view  is  the  same  as  that  held  in  England,  with  regard  to 
successive  remaindermen,  a  decision  against  a  remainderman 
being  admissible  in  evidence  against  a  subsequent  remainder- 
man in  a  suit  brought  against  him  for  the  same  land,  though  he 
ijannot  be  said  to  claim  any  estate  under  the  first  remainder- 
man, because  they  all  claim  under  the  same  deed.^  In  the 
United  States  of  America  it  has  been  held  in  several  cases  that 
remaindermen  are  not  bound  when  they  are  not  parties,'  but  even 
there  it  appears  to  be  an  established  rule  that  if  there  are  ever 
so  many  contingent  limitations  of  a  trust,  it  is  sufficient  to 
bring  the  trustees  before  the  Court,  together  with  him  in  whom 
the  first  estate  of  inheritance  is  vested,  and  all  that  come  after 
will  be  bound  by  the  decree,  though  not  in  esse,  unless  there 
be  fraud  and  collusion  between  the  trustees  and  the  first  person 
in  whom  the  remainder  of  inheritance  is  vested.®  The  Maryland 
Supreme  Court ^  held  that  to  constitute  a  bar  it  was  necessary 
to  bring  before  the  Court  some  person  having  an  estate  of  inherit- 
ance who  might  on  that  account  be  entitled  to  represent  also  the 
interests  of  those  claiming  after  his  death.  The  weight  of 
authority,  however,  is  in  favor  of  the  view  that  if  there  be  no 
person  entitled  to  the  inheritance,  it  is  sufficient  to  implead 
the  tenant  for  life;  and  Lord  Redesdale  in  Giffard  v.  HorW^ 
said  that  it  had  been  repeatedly  determined  *•  that  if  there  be 
tenant  for  life,  remainder  to  his  first  son  in  tail,  remainder 
over,  and  he  is  brought  before  the  Court  before  he  has  issue,  the 
continj^ent  remaindermen  are  barred.'**'  It  may  be  observed, 
however,  that  neither  there  nor  in  England  is  any  privity 
recogrnized  between  a  tenant  for  life  and  a  reversioner. 
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Mayor  v.  HOTOr,  81  Ga.  308. 
»  Downin  c.  Bpreoher,  »5  Md.  478. 
10  I  Sch.  dc  L.  407. 
u  Buller8N.P.M2(a). 
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S.  87.]      A  DECISION  AGAINST  SHEBAIT  OK  VaTANDAR   BINDS  HIS  SUCCESSORS.     l93 


A  successor  in  office 
does  not  claim  un- 
der, bat  represents 
his  predecessor. 


87.  Somewhat  resembling  the  case  of  a  widow  is  that  of 
the  Shebait  of  an  idol.  He  can  hardly 
be  said  to  claim  under  his  predecessor,  but 
a  decision  against  a  Shebait  is  binding  on 
his  successor.  On  the  authority  of  Jug^ 
gut  Chunder  v.  Kishwanund^  this  was 
held  directly  in  Kisononund  v.  Nursingh  Doss,^^  the  decision 
in  which  case  was  in  its  turn  followed  in  Golab  Chand  v. 
Prosonno  Goomary^^  The  decision  in  this  last  case  was,  on 
appeal,  affirmed  by  their  Lordships  of  the  Privy  Council,*^ 
who  after  observing  that  a  Shebait  may  incur  debts  or  borrow 
money  for  necessary  purposes,  said:  —  ** It  appears  to  be  right 
and  reasonable  that  judgment  so  obtained  against  a  former 
Shebait  in  respect  of  debts  so  incurred  should  be  binding  upon 
succeeding  Shebaits,  who,  in  fact,  form  a  continuing  re- 
presentation of  the  idol's  property.  .  .  .  Before,  however, 
applying  the  principle  of  res  judicata  to  judgments  of  this 
character,  the  Courts  should  take  care  to  be  satisBed  that  the 
decrees  relied  on  are  untainted  by  fraud  or  collusion,  and  that 
the  necessary  and  proper  issues  were  raised,  tried,  and  decided 
in  the  suits  which  led  to  them."  A  decision  in  a  suit  against  a 
Vatandar  has  been  held  by  a  Full  Bench  of  the  Bombay  High 
Court,  to  be  res  judicata  against  a  succeeding  holder  of  the 
Vatan.^^  The  same  view  has  been  taken  by  the  Madras  High 
Court.  Thus  in  Venkayya  v.  Surammay^^  it  was  contended 
that  '*  the  emolument  attached  to  an  office  is  in  the  nature  of  a 
(salary  assigned  to  that  office,  and  is  either  no  property  at  all 
or  at  least  public  property,  and  that  each  karnam  acquires  a 
fresh  rii>ht  to  enjoy  the  emolument  on  his  appointment,  and  is 
entitled  to  enforce  it  by  a  new  suit,  though  his  predecessor  in 
office  might  have  sued  in  respect  of  the  same  cause  of  action  and 
failed."  Sir  Arthur  Collins,  C.  J.,  and  Muttusamy  Ayyar,  J., 
said,  however : — «*  We  are  unable  to  accede  to  this  suggestion, 
for,  when  land  is  held  on  a  service  tenure  it  does  not  cease 
either  to  be  property  or  private  property.  .  .  .  The  suit 
brought  by  the  appellant's  father  was  brought  in  the  interest  of 
all  future  successors  consequent  on  the  jural  relation  between 
the  office  and  the  land,  and  the  decision  passed  therein  is, 
therefore,  binding  on  the  appellant."  In  Shivalingaya  v. 
Nagalingaya,^^    a  priest  having  died,  his  property  pending  a 


•  n  Beng.  S.  D.  A.  8«1.  Bep.  160. 

10  1  Marsh.  485. 

11  XI  B.  L.  R.  SS2. 

i>  ProBQxmo  Kanuuri  Delmt  v.  Qolab  Chand  L. 
R.  II  I.  A.  146. 


3«  Badhabai «.  Anantrar,  I.  L.  R.  IX  Bom.  198. 
14  L  L.  R.  XU  Mad.  296. 
i*  1.  L.  R.  IV  Bom.  247. 
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194    IN  UNDIVIDED  FAMILY  FON  DOES  NOT  CLAIM  UNDBR  FATHER.  [S.  88. 

settlement  of  the  right  of  succession  was  placed  under  the  Nazir's 
management.  A  suit  by  Sa.  ior  a  declaration  of  his  right  of 
ownership  to  it  against  N.  resulted  in  a  compromise,  embodied 
in  a  decree,  dividing  it  between  him  and  the  defendant  in  cer- 
tain shares.  On  the  Nazir's  refusal  to  deliver  the  property  to 
them,  N.  got  a  decree  against  the  Nazir  for  the  whole  of  the 
property  and  recovered  it  from  him.  Sh.  as  the  representa- 
tive of  Sa.  had  also  sued  the  Nazir  for  the  whole  of  the  property, 
but  having  his  suit  dismissed,  sued  N.  for  the  shares  decreed 
in  accordance  with  the  compromise.  The  suit  was  held  barred. 
It  was  contended  that  N.  was  not  a  party  to  the  suit  against  the 
Nazir,  but  West,  J.,  said  •*  the  truth  is,  that  he  was  a  party,  being, 
as  the  true  successor,  or  prima  /acte successor,  represented  in  that 
suit  by  the  Nazir.  It  is  not  open  to  those  who  have  as  heirs 
sued  the  official  representative  of  an  estate  and  failed,  to  sue  the 
owner,  when  ascertained,  a  second  time  on  the  same  right. 
Though  the  defendant's  right  was  undetermined,  it  subsisted 
during  the  previous  suits,  and  was  effectively  represented  at  the 

cost  and  risk  of  his  estate The 

more  recent  decree,  which  pronounces  Sh.  not  entitled  to  any 
of  S.'s  property,  has  superseded  the  earlier  one,  which  inefFec- 
taally  awarded  Sa.  a  moiety  of  that  property  as  against  a  person 
not  in  possession;  and  while  that  decree  stands  unreversed, 
another  decree  cannot  be  made,  awarding  to  the  same  Sh.  one 
half  of  the  same  property  in  the  same  right  as  against  N,  whom 
the  Nazir  in  the  earlier  suit  represented.'*  In  the  American 
Courts,  it  is  usunlly  held,  that  a  successor  is  in  privity  with  his 
predecessor.  **  The  successors  of  the  parties — those  who  succeed 
to  their  rights'*  says  Mr.  Herman  *'are  regarded  the  same  as 
the  original  parties,  therefore  a  judgment  for  or  against  a 
corporation  or  its  offices  has  the  same  effect  as  res  judicata^  as 
it  had  with  those  whom  they  succeeded."  A  judgment  for  or 
against  the  incumbent,  concerning  the  rightsand  privileges  of  his 
office  is  admissible  as  evidence  for  or  against  his  successors.^^ 

88.     A  son  in  an  undivided  Hindu  family,  except  in  Lower 

A  son  in  an  undivided     Bengal,  does  not  claim   under  his  father. 

Hindu   family    does     This  was  held  in  Ram  Narain  v.  Bisheshar 

not  claim  under  his     Prasad ^'^   in  which  Sir  John  Edge  (with 

^^^^^^'  whom    Mahmood,  J.    concurred)   said — 

"  The  Hindu  son  in  a  joint  family,  becomes  entitled  by  reason 

of  his  birth  and  in  his  own  right,  a  right  which  he  can  enforce 

J«  Bonnker  «.  Atlcyni,  Skin.  16.  i  it  i.  l.  R.  X  All.  411. 

SnoU  0.  Campbell,  M  Fed.  Rep.  880.  | 
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S.  89.]  CO-HEIRS  DO  NOT  CLAIM  UNDBR  EACH  OTHER,  195 

ajcainst  his  father.  A  person  is  said  to  claim  under  another 
when  he  derives  his  title  through  that  other  by  assignment 
or  Otherwise,  We  have  also  been  pressed  with  cases  in  which 
it  has  been  hehl  tiiat  a  decree  obtained  against  a  Hindu  father 
for  a  debt,  is  binding  against  the  other  members  of  a  Hindu 
family.  Those  cases  are  not  analogous  to  the  present.  They 
depend  more  on  the  obligation  of  a  Hindu  son  to  pay  his  father's 
debts  not  improperly  incurred,  and  upon  the  presumption  in 
someof  those  cases  that  tlie  actitm  wasbrought  against  the  father 
as  the  representative  of  tiie  family  and  the  family  property/* 
89,  Co-heirs  are  held  not  to  claim  under  each  other. 
This  was  expressly  recognized  by  Paulus 

"""nderei^chXr""     ^»'''»   he  said-"  A"  «m   herede  depositi 

actum  sit  tamen  et  cum  ceteris  hceridibus 

rede  agetur^  nee  exceptio  ret  judicatw  ei  proderit^  nam  etsi  eadam 

(juaestio  hi  omnibus  judiciis  vertitur^  tamen  personarum  mutatio 

cum   quibus  nuijitus  sua  nomine  agitur  aliam   atque   aliam  rem 

facit.'^     This   is   the   present  rule   also.    Thus   in     Walker  v. 

Perryman,^^  the  Supreme  Court  of  Georgia  said, — **  each  of 

these  grandchildren    was   entitled,   in    his   own  right,    to    his 

share   of  his  ancestor's  estate,    and  .to    contest   any    conflicting 

claim.     They  do  not  claim  through  one  another.     Therefore  a 

judgment  against  a  party  did  not  prevent  the   rest  from    being 

heard,"     Similarly,  Mr.  Herman  says — **  where  a  creditor  has 

left  several  heirs,  a  judgment  in  favor  of  the  debtor  upon  the 

demand  of  one  cannot  be  made  available  against  the  others,  it 

being  as  against  them  res  inter  alios  judicata,  and  a  different 

thing;  for  the  parts  claimed  by  the  other  heirs,  although  parts 

of  the  same  debt,  are  not  the  same  parts  which  were   previously 

litigated.     It  is  otherwise  when  the  thing  due  to  several  heirs 

or  other  co-proprietors   is   something   indivisible,   such   as  an 

easement  or  a  right  of  servitude,  for  as  this  is  not  susceptible 

of  parts   of    division,    each  is  creditor   or  co-proprietor   of  the 

whole,  and  therefore   the    judgment   upon  the  cause  of  action 

of  any  one  of  them  is  the  same  as  the  cause  of  action  of  the 

others,  and  is  eadem  res,  and  therefore  it  is  not  res  inter  ^lios 

judicata  with  respect  to  the  others;    from    the  indivisibility  of 

their  right  they  are  regarded  as  the  same  party,  and  therefore 

the  authority  of  the  judgment  extends  to  all.     If  it    was  in 

favor  of  their  co-proprietor  or  joint-creditor,  they  are  entitled 

to  the  benefit  of  it ;   if  it    was  rendered  against    him  they  are 

bound  by  it,  nevertheless.*' '® 

"  ffl  Ga.  314.  j  i»  Herm.  Comm.  184. 
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196  CO-OWNERS  DO  NOT  CLAIM  UNDER  EACH  OTHER.        [S.  90. 

90.  That  a  co-owner  is  not  bound  by  a  judgment  rendered 

against  his  companions  in  interest  has  also 

V.  Sutton^^^  the  owners  of  the  undivided 
three-fourths  of  the  title  to  a  tract  of  land  were  sued  in  an 
action  of  trespass  for  excavating  a  part  of  the  land,  and  the 
question  of  title  was  adjudged  against  them,  and  the  judgment 
was  held  not  to  bar  a  recover}'  by  D,,  the  owner  of  the  remain- 
ing one-fourth.  The  Court  said  that  as  D,,  *'  by  virtue  of  his 
ownership  of  an  undivided  interest,  was,  as  against  a  trespasser, 
entitled  to  recover  the  whole  tract,  his  rights  in  that  respect 
could  not  be  changed  by  a  proceeding  to  which  he  was  not  a 
party ;  that  notwithstanding  the  former  judgment,  the  title  of 
the  defendant  continued  to  be  as  it  was  prior  thereto, — that  of 
a  trespasser;  and  finally,  that  there  was  no  legal  impediment 
to  D*s  recovering  the  entire  tract,  as  he  could  have  done  before 
the  judgment  against  his  co-tenants/'  This  question  was  often 
discussed  by  Roman  Jurists  in  connection  with  claims  for 
servitudes,  and  a  contrary  view  taken  of  the  binding  effect  of 
a  decision  in  a  suit  to  which  one  of  the  joint-owners  alone  was 
a  party  in  regard  to  the  other  joint-owners.  Pothier  said  : — 
lis  etiam  quasi  inter  easdem  personas  renovari  videtur^  si 
cum  uno  ex  pluribus  quibus  aliquod  jvs  individuum  puta 
servitus^  debebatur^  nut  qui  earn  debebant^  res  sit  jadicatat  et 
ccsteri  litem  instaurare  vellent ;  sed  succuritur  ipsis  per 
actionem  de  dolo  si  collusum  est^  id  est  juxta  illam  ex  variis 
glossoB  inter pretationibxis  quce  magis  placet^  actionem  pris- 
tinam^  inqua^  adversus  exceptionem  reijudicatce^  replicabttur 
de  dolo.  The  French  Jurists  take  a  rather  peculiar  view 
however  in  this  case  as  well  as  in  all  other  cases  in  which  the 
principle  of  la  gestion  d^ affaire  is  held  to  apply  by  them,  a 
view  which  restricts  the  application  of  the  doctrine  of  res 
judicata  to  the  cases  in  which  a  judgment  is  in  favor  of  the 
joint  owners.  Thus  after  explaining  that  proposition,  Lacombe^ 
says  : — //  ne  nous  pardit  pas  dtabli  qu*au  cas  de  parte  du 
proceSf  la  decision  soil  legalement  obligatoire  pour  les  autres.^^ 

91.  It  is  a  general  rule,  that  an  executor  and  an  adminis- 
How   far    executors     ^^^^^^  represent  the  deceased's  heirs  relating 

and  administrators  ^^  ^he  deceased*8*  property.  This  is  true 
represent  deceased's  even  if  there  is  any  irregularity  in  their 
^^^^*  appointment.    Lacombe  after  observing  that 

20  Stoke*  p.  Morrow.  64  (H^BOj.  i  21  43Cal  71. 

Bmi  9.  SoTior,  68  T«.  a«7.  |  22  Lac.  Ciioue  Jugeo,  200. 
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S.  91.]  EXECUTORS  AND  ADMINISTRATORS  REPRESENT  DECEASED'S  HEIR.  197 


the  judgment  obtained  for  or  against  les  curafeurs  a 
succession  vacante  engendrent  V exception  de  chose  jugee  pour 
ou  contra  les  heritiers  qui  se  presenteraient  phis  tard recueiltir 
ces  successions;  and  qu'on  ne  saurait  en  aucun  cas  faire 
retomber  sur  les  tiers  exempt  de  toute  faute  la  responsihilite 
d^uue  nomination  irreguliere^  et  que  les  actes  fails  par  le 
curateuf  apparent  doivent  etre  valides  comme  ceux  de  Vheritier 
apparent  et  au  meme  titre.^^  There  are  differences  of  detail 
however;  for  instance,  an  administrator  is  in  privity  with  his 
intestate  so  far  ns  concerns  the  personalty/*  but  an  executor  is 
in  privity  with  the  testator  only  so  far  as  under  the  will  he 
succeeds  to  the  deceased.^^  But  a  judgment  against  a  personal 
representative  of  the  deceased  will  not  be  res  judicata  in  a 
suit  against  the  heir  to  chanjie  the  deceased's  land  in  their 
possession.^^  In  Garnett  v.  Macon^'^  Chief  Justice  Marshall 
said, —** 'Che  cases  cited  undoubtedly  show  that  the  executor 
completely  represents  the  testator  as  the  legal  owner  of  his 
personal  property  ft)r  the  payment  of  his  debts  in  the  first 
instance,  and  is  consequently  the  proper  person  to  contest  the 
claims  of  liis  creditors.  Yet  there  are  strong  reasons  for  deny- 
ing the  conclusiveness  of  a  judgment  against  an  executor  in  an 
action  agaiust  the  heir.  He  is  n«>t  a  party  to  the  suit.  .  .  . 
in  case  of  a  deficiency  of  assets,  the  executor  may  feel  no 
interest  in  defending  the  suit,  and  may  not  choose  to  incur  the 
trouble  or  expense  attendant  on  a  laborious  investigation  of  the 
claim.  It  would  seem  unreasonable  that  the  heir  who  does 
not  claim  under  the  executor  should  be  estopped  by  a  judg- 
ment  against    him In  this  case  the  creditor 

is  bound  to  proceed  against  the  executor,  and  to  exhaust  the 
personal  estate  before  the  lands  become  liable  to  his  claim. 
The  heir  as  devisee  may,  indeed,  in  a  Court  of  Chancery  be 
united  with  the  executor  in  the  same  action;  but  the  decree 
against  him  would  be  dependent  on  the  insufficiency  of  the 
personal  estate.  Since,  then,  the  proceeding  against  the 
executor  is  in  substance  the  foundation  of  the  proceeding 
against  the  heir  as  devisee,  the  argument  for  considering  it  as 
prima  facie  evidence  may  be  irresistible;  but  I  cannot  consider 
it  as  an  estoppel.  The  judgment  not  being  against  the  person 
representing  the  land  ought,  I  think,  on  the  general  principle 
which  applies  to  give  records  in  evidence,  to  be  re-examinable 


2»  Tmc.  Chose  Jugee,  161. 

2*  Steele  o.  Lincberger.  50  Pa.  St.  308. 

2»  Ladd  c.  Durkin,  54  Cal.  305. 

2«  Stone  c.  Wood,  16  III.  177. 


Dorr  0.  Stookdale,  19  Jowa,  260. 
Starke  ».  Wilson,  65  Ala.  676. 
Chant «.  Reynolds,  40  Cal.  213. 
^•J  6  Cal.  308. 
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when  brought  to  bear  upon  the  proprietor  of  the  land/'  On  this 
principle,**  an  administration  account,  settled  in  a  cause  in  which 
the  heirs  are  not  parties,  is  not  competent  evidence  as  ugainst 
them."  '-^^  The  converse  proposition  is  also  true,  that  a  judtrment 
rendered  in  a  cause  to  which  the  heirs  only  are  parties  is  not 
l>inding  upon  the  administrator.^^  So  also  a  judgment  in  a  suit 
between  the  heirs  and  the  administrator  is  not  binding  upon  the 
legatees.^^  A  legatee  of  personalty  is  until  the  delivery  of  the 
lejracy  in  privity  with  the  executor,  and  therefore  concluded  by  a 
judgment  against  him.^*  A  defendant  who  claimed  under  a 
donatio  mortis  causae  has  been  held  to  be  within  the  estoppel 
of  a  judgment  obtained  l)y  a  creditor  of  the  donor  against  his 
administrator,  and  estopped  from  showing  fraud  and  collusion, 
or  that  there  was  no  such  debt  as  that  sued  upon.^^  It  has  been 
held  in  some  cases  that  an  administrator  de  bonis  non  is  in 
privity  with  his  predecessor,  the  executor  or  administrator;^^ 
and  Mr,  Herman  also  citing  some  cases,^^  says,  that  an 
administrator  de  bonis  non  is  bound  and  concluded  by  the 
rightful  aduiinistration  of  his  predecessor — by  all  acts  done 
within  the  line  of  his  duty  and  authority,  which  are  not  tainted 
with  fraud — not  only  by  all  completed  acts  of  administration, 
but  by  all  matters  of  evidence  that  would  affect  creditors, 
legatees  and  distributees.  The  weight  both  of  principle 
and  authority  is,  however,  the  other  way.  **The  admin- 
istrator de  bonis  non  does  not  derive  his  title  in  any  way 
Prom  his  predecessor  in  the  administration,  and  does  not 
succeed  to  the  same  property,  but  to  the  unadministered 
remainder.  Therefore,  there  cannot  in  principle  be  any  privity 
between  them,  and  a  decision  against  an  administrator-in-chief 
is  neither  conclusive  nor  admissible  against  an  administrator 
de  bonis  non.*'^^  Nor  is  a  judgment  against  the  latter  evidence 
of  the  debt  as  against  the  representative  of  the  administrator- 
in-chief.'^  The  executor  of  an  executor  is  bound,  no  doubt, 
by  a  judgment  against  his  predecessor;  but  the  reason  of  the 
distinction,  as  explained  by  Dr.  Bigelow,  is  that  an  executor 
deriving  his  power  from  the  special  confidence  reposed 
in  him  by  the  testator,  is  allowed  to  transmit  the  authority 
to  another,  whereas  an  administrator  acts  merely  as  an  oflScer 
of  the  Court  appointing  him,  and  cannot  transmit  his  authority, 

?•  Robertson  v.  Wright,  17  Gratt.  534.  »»  Boykin  v.  Cook,  61  Ala.  472. 

2»  Dorr  V.  Btockdale,  19  Iowa,  269.  !  Stacy  v.  Thrasher,  6  How.  44. 

so  Valsain  r.  Cloatier,  2i  Am.  Doc.  179.  t«  Gastellaw  v.  Gailmartin,  64  Ga.  299. 

51  Bedmond  v.  Coffin,  2  Dev.  Eq.  437.  {  >*  Martin  r.  Ellerbe,  7«)  Ala.  326. 
Hooper  o.  Hooper,  9  8.  E.  R.  937.  i  >«  Thomas  v.  Sterns,  33  Ala.  137. 

52  Hitchell  V.  Pease,  7  Gush.  350.  i 
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and  has  no  connection  with  his  successor,  further  than 
that  they  both  represent  the  same  deceased.  It  is  generally 
agreed  that  there  is  no  privity  between  the  administrator^^ 
or  executor  at  the  decedent's  domicile,  and  an  ancillary  admi- 
nistrator deriving  his  powers  from  the  probate  Court  of  anotlier 
State.  **The  respective  administrators,**  said  the  United  States 
Supreme  Court  in  McLean  \.  Meeky^^^^  represented  the  deceased 
by  an  authority  co-extensivo  only  with  the  State  where  the 
letters  of  administration  were  granted,  and  had  jurisdiction  of 
the  assets  there.  No  connection  existed,  or  could  exist,  bet- 
ween them,  and  therefore  a  recovery  against  the  one  in 
Tennessee  was  not  evidence  against  the  other  in  Mississippi." 
In  Pond  \.  Makepeace y^^  an  adminstrator  of  0.  under  the  laws 
of  Massachusetts  brought  a  suit  in  that  State  against  the  defend- 
ants on  a  note,  and  the  plea  was  that  an  administrator  appoint- 
ed under  the  laws  of  Rhode  Island  had  in  Massachusetts  sued  on 
the  same  note,  obtained  ex  parte  judgment^  and  had  execution 
satisfied;  and  the  Massachusetts  Supreme  Court  said  that  the- 
proceedings  in  the  former  suit  by  the  Rhode  administrator  were 
wholly  without  authority,  and  might  have  been  defeated  by  a 
proper  defence,  and  the  defendants  having  neglected  to  contest 
the  right  of  the  plaintiff  in  that  suit,  could  not  plead  it  in  bar 
of  the  second  suit,  notwithstanding  the  satisfaction.  The  same 
Court  in  Xau;  v.  Bartleltj^  said — '•  It  is  true  that  the  executor 
is  in  privity  with  the  testator  in  respect  to  the  estate  which  he 
takes,  which  is  merely  the  estate  in  Massachusetts  and  within  the 
jurisdiction  of  its  Courts,  and  the  administrator  is  in  privity  with 
him  in  respect  to  the  estate  in  Vermont,  which  he  can  administer 
upon.  But  as  the  privity  relates  to  different  property  and 
different  matters,  and  is  limited  to  different  jurisdictions,  it  does 
not  aid  the  plaintiff.  There  is  no  privity  between  the  estate  in 
the  hands  of  the  executor  and  that  in  the  hands  of  the  administra- 
tor.*' Executors  of  the  same  testator  in  different  States  are,  as 
regards  creditors  of  tlie  estate,  in  privity  with  each  other,  and  a 
judgment  against  one  such  creditor  though  not  conclusive, 
will  be  admissible  against  other  such  executors;*^  and  in  Gar- 
land V.  Garlandy^^  the  Court  even  said — **  Between  executors  of 
the  same  decedent  in  different  jurisdictions  there  is  a  privity 
derived  from  or  through  the  will  of  the  testator,  and  a  judg- 
ment or  decree  against  either  is  evidence  against  the  other,  and 


s^  Ela  o.  Edwards,  00  Am.  Deo.  174. 

Merrfll  c.  N.  E.  Ins.  Co.,  4  Am.  Bep.  648. 

BoMnthal  v.  Benick,  44  ni.  902. 
*•  18  How.  16. 


»  2  Met.  114. 

40  8  Allen.  2S0. 

41  Hill  t.  Taoker,  13  How.  458. 

42  64  Va.  189. 
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may  be  enforced  against  each,  and  is  sufficient  to  ground 
a  suit  or  action  ajrainst  either  executor.  An  administrator 
with  the  will  annexed  is,  in  legal  contemplation,  executor  of 
the  will,  and  a  decree  against  a  domiciliary  executor  binds 
every  executor  of  the  same  will  in  every  jurisdiction,'* 


92. 


A  li'ssee  claiins  under 
the  lessor,  but  not  the 
lessor  ander  the  lessee. 


A  lessee  claiins  under  the  lessor  and  his  successors  in 
interest,  and  therefore  a  judgment  in  a 
suit  to  which  the  lessor  is  a  party  is  res 
judicata  against  the  lessee.^^  The  lessor, 
however,  cannot  be  said  to  claim  under 
the  lessee,  and  therefore  cannot  as  such,  be  estopped  by  a 
decision  against  the  lessee.^  It  has  sometimes  been  held  that 
if  the  issue  in  a  suit  is  such  as  involves  the  lessor's  title,  and 
he  assumes  the  defence  or  the  prosecution  of  the  suit,  the  judg. 
ment  operates  upon  his  title,  as  though  he  were  a  party  to  it,*^ 
Generally,  even  this  has  been  denied  however.  Thus  in 
Samuel  v.  DinkinSf"^^  it  was  said  **  a  tenant,  as  a  privy  in 
estate,  will  be  concluded  by  the  acts  of  his  landlord  prior  to 
the  lease,  and  by  a  recovery  had  against  the  landlord  on  grounds 
equivalent  to  such  acts;  but  the  landlord  claims  not  under  the 
tenant,  and  should  not  suffer  for  his  default  or  weakness. 
When,  as  in  this  case,  the  tenant  was  assisted  on  the  trial  by  the 
landlord,  still  if  the  landlord  was  no  party  on  the  record,  it 
cannot  appear  from  the  recovery  against  the  tenant  that  the 
landlord  had  the  full  opportunity  for  defence  which  as  a  party 
he  would  have  enjoyed.  If  it  could  by  extrinsic  evidence  be 
shown  that  the  landlord's  efforts  were  in  no  way  impeded,  and 
that  all  the  rights  of  offering  testimony,  cross-examining,  and 
fairly  presenting  his  title,  were  exercised  by  him,  still  he  would 
not  be  concluded."  Mr.  Freeman  also  observes  that — **it  is 
fairly  inferable  from  the  decisions  upon  the  subject  that  it  is 
only  when  the  landlord  is  formally  made  a  party  defendant  that 
he  becomes  a  party,  as  between  himself  and  the  plaintiff,  so  as 
to  be  estopped  by  a  judgment  in  favor  of  the  latter.'*''"  *^  Even 
in  British  India,  it  has  been  held  that  a  lessor  cannot  be  con- 
sidered as  claiming  under  his  own  lessee,  and  the  dismissal  of 
an  ejectment  suit  by  a  tenant  of  B.  against  the  defendant  does 
not  bar  H  suit  for  ejectment  after  B.'s  death  against  the  same 
person  in  respect  of  the  same  land  by  a  successor  in  title  of  B.^" 


w 


43  Bessel  v.  Jobnson,  124  Pa.  St.  233. 

4i  Wenznan  r.  Mackenzie.  5  £1.  and  B.  447.. 

4»  TyrreU  c.  Baldwin,  6  Pac.  Rep.  867. 

4«  75  Am.  Deo.  729. 

*"*  Orthwein  v.  Thomas,  11  Am.  St.  Bep.  159. 


Kent  o.  Lasler,  48  Wis.  257. 

Ryerse  v.  Ripley,  25  Wend.  432. 
*«  Ft.  Jud.  342. 

*9  Rambromo    v.  Bnnsi  Kurmokar,  XI  G.  L. 
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In  Brojo  Behari  Mitter  v.  Kedar  Nath^^^  a  decision  against  a 
lessee  was  held  not  to  be  res  judicata  against  the  lessor,  even 
though  the  latter  had  also  been  made  a  co-defendant  in  the  suit. 
In  Wahid  AH  v.  Nautk  Tooraho^^^  a  decision  as  to  the  genuine- 
ness of  a  patta  against  the  ticcadar  of  certain  persons  was  held 
not  to  be  re5  judicata  in  a  subsequent  suit  by  those  persons 
against  the  same  defendant,  on  the  ground  that  the  ticcadar 
did  not  represent  them. 

93.     A   judgment-creditor    attaching    and    selling    the 
property  of  his  debtor  does  not  represent 
Attaohing-creditor         that  debtor  as  regards  that  property,  even 
^8  not  represent     though  he  has  often  to  rely  on  and  support 
debtor.  ^^  ^*^ '    ^^^  debtor's  title.    Sir  Charles  Sargent,  O.J., 
in  delivering  the  judgment  of  a  Division 
Bench  of  the  Bombay  High  Court  in  Shivapa  v.  Dod  Nagaya,^^ 
said : — "  Doubtless,  the  judgment-creditor  litigates,  both  in  the 
investigation  under  Sec.  278  and  in  the  suit  contemplated  by 
Sec.  283,    under   the  judgment-debtor's  title ;   but  we  think 
there  is  great  difficulty  in   holding  that  he  represents  the  lat- 
ter  in  those  proceedings  on  the   proper  construction   of  the 
above  sections.    The  circumstance  that  the  judgment-creditor 
in  most  cases  is  ignorant  of  the  judgment-debtor's  affairs,  and 
unfit  to  represent  him  in  a  question  of  disputed  right  between 
him  and  the  claimant,   forbids  the  supposition,  in  the  absence 
of  clear  words,  that  this  was  the  intention  of  the  Legislature. 
The  contrary  intention  is  rather  to  be  inferred  from  the  pro- 
visions contained   in   the  sections  of  both   the  Codes   under 
consideration  for  the  investigation  proceeding  as  if  the  claimant 
was  a  party  to  the  suit,  the  object   of  which  would  seem  to   be 
that  the   matter  should   be   investigated   in  the  presence  both 
of  the  judgment-debtor  and  claimant  if  necessary.     We  think, 
therefore,  that   the  Lower  Courts  were  right  in   holding  that 
the  decree  in  Suit  886  of  1879,  did  not  operate  as  res  judicata^ 
there  being  no  evidence  to  show  that  the  judgment-creditor, 
in  point  of   fact,  represented    the  plaintiff  so  as  to  constitute 
the  judgment-debtor  a  party  to  the  suit."     In  Qnanambal  v. 
Parvaiki/'  a  judgment-creditor,   in  execution  of  his  decree, 
attached  a  certain  house  as  his  judgment-debtor's,  and   the 
attachment  was  objected  to  by  a  person  who  had  successfully 
made  a  similar  objection  against  the  attachment  of  the  same 
house  by  another  judgment-creditor  ;  but  it  was  held   that  the 

*•  Ll'.HkXii Cio, 680.  I  "  f  f- 5- 5i?2?i- III- 
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dismissal  of  even  a  suit  brought  by  a  prior  judgment-creditor 
against  the  same  objector,  whatever  effect  it  might  receive 
against  the  judgment-debtor,  could  not  be  res  judicata  in 
regard  to  the  judgment-debtor's  title  to  the  house  against 
another  judgment-creditor. 

94. 


Decision  against  a  gar- 
nishee is  valid  against 
judgment-debtor  only 
to  the  extent  of  com- 
pulsory payment  by 
the  garnishee. 


The  rule  as  to  whether  a  judgment  against  a  garnishee 
in  favor  of  the  plaintiff's  attaching-creditor 
bars  a  suit  by  the  plaintiff  is  not  settled. 
It  is  generally  agreed  upon  that  such  a 
judgment  when  satisfied  by  execution  is 
conclusive  as  to  the  amount  paid,^*  if  the 
payment  is  real  and  made  in  execution,^^ 
and  on  that  account  not  voluntary.  A  judgment  when 
satisfied  by  the  garnishee  in  due  course  of  law  is,  as  Mr. 
Draice  observes,  conclusive  against  parties  and  privies,  of  all 
matters  of  right  and  title  decided  by  the  Court,  and  constitutes 
a  complete  defence  to  any  subsequent  action  by  the  defendant 
against  the  garnishee  for  the  amount  which  the  latter  was 
compelled  to  pay.  It  has  been  held  in  several  cases  that  a 
judgment  against  the  garnishee  merges  the  original  debt,  and 
will  bar  an  action  by  the  judgment-debtor  in  the  attachment 
against  the  garnishee  for  the  same  debt.^^  The  weight  of 
authority  appears  to  be  rather  in  fevor  of  the  view  that  such  a 
judgment  is  merely  a  lien  on  the  fund  in  the  garnishee's  bands» 
and  will  not  protect  the  garnishee  except  on  payment,^^  and 
that  appears  also  to  be  the  rule  of  the  English  Courts  now. 
Dr.  Bigelow  says, — "  better  opinion,  would  seem  to  be  that  the 
garnishee  is  discharged,  as  against  his  creditor,  as  soon  as  the 
law  places  him  under  a  compulsory  obligation  to  pay  the  plain- 
tiff in  attachment/'^®  An  ex-parte  judgment  has  generally 
been  given  a  similar  effect,^^  provided  there  was  no  defence  on 
the   merits ;    but  the   contrary  also   has  been  held  in  several 


cases. 


60 


As  a  general  rule,  the  garnishee  will  not  be  able  to  rely 
on  the  judgment  in  his  favor,  unless  he  has  made  a  complete 
defence  in  good  faith.  Thus  if  a  garnishee  is  duly  notified  that 
the  claim  has  been  assigned  to  a  third   person   before  service 


»*  Brown  0.  Dudley,  83  N.  H.  611. 

Steams  v.  Wrisley,  80  Vt.  661. 

Andorson  v.  Young,  21  Pa.  St.  443. 
»»  Drake  Attach.  706. 

MagTsth  c.  Hardy,  4  Bing.  N.  C.  783. 

Wette>-  V.  Bucker,  1  Brod.  and  B.  491. 
M  King  .'.  Vanoe,  46  Ind.  246: 

Noble  0.  Merrill,  48  Me.  140. 

McMLster  o.  Brooks,  88  Am.  Dec.  282. 


St  Hanunett «.  Morris,  66  Oa.  644. 

s*  Big.  Estop,  188. 

**  Soamahom  «.  Scott,  48  Iowa,  629. 

Abell  V.  Simon,  49  Md.  818. 

Jones  e.  Traoey,  76  Pa.  St.  417. 
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was  made  on  biin,  and  he  does  not  disclose  that  fact  in  his 
defence,  (and  if  the  notice  is  received  after  filing  the  answer,  in 
his  amended  defence) ;  even  payment  by  him  in  execution  will 
not  relieve  him  from  the  duty  of  payment  to  the  assignee;®^ 
though  of  course  the  assignee  will  not  be  so  liable  if  he  himself 
is  not  apprised  of  the  assignment  till  after  the  judgment 
against  himself**^  On  a  similar  principle,  in  Whipple  v. 
Robhins^^^  the  garnishee  was  held  liable  to  pay  to  his  original 
creditor,  as  on  the  garnishment  process  he  did  not  disclose 
that  a  suit  by  that  creditor  was  pending  against  him,  and 
the  said  disclosure  would  have  sufficed  to  abate  the  process. 
So  also  in  Wilkinson  v.  Hall,^^  the  drawer  of  a  note  was  held 
liable  to  pay  to  the  creditor,  as  on  the  garnishment  process,  he 
did  not  disclose  that  the  note  had  been  transferred  before  it,  and, 
as  observed  by  Dr.  Bigelow,  "  the  garnishee  to  be  protected 
against  his  creditor  should,  in  a  word,  avail  himself  of  all 
defences  which  exist  at  the  time  in  regard  to  the  debt  owed  by 
him  (the  garnishee)  to  his  own  creditor."  ^^ 

Nor  will  a  payment  made  under  a  void  judgment  protect 
the  garnishee  against  a  subsequent  payment  to  the  garnishee- 
creditor.  Thus,  where  an  attachment  was  obtained  against 
one  supposed  to  be  living  in  a  foreign  country,  but  who 
was  dead  when  the  suit  was  commenced,  it  was  held  that  a 
payment  made  by  a  garnishee  under  execution  was  no  defence 
against  an  action  by  the  creditor's  administrator,  the  whole 
proceedings  in  the  suit  being  a  mere  nullity;  nor  will  a  judg- 
ment against  a  garnishee  protect  him  against  a  subsequent 
ecovery  in  favor  of  one  who  had,  previously  to  the  garnishment 
raken  an  assignment  of  the  debt  from  the  defendant  in  the 
attachment^  the  garnishee  having  notice  of  the  assignment.^^ 
But  a  reversal  of  the  judgment  on  appeal,  for  irregularity,  after 
payment  by  the  garnishee,  will  not  invalidate  the  payment.^' 
So  also,  if  the  garnishee  contest  the  jurisdiction  of  the  Court, 
and  his  objection  is  over-ruled  and  judgment  rendered  against 
him,  a  payment  made  by  him  under  that  judgment  cannot  be 
collaterally  impeached  elsewhere  on  the  ground  that  the  Court 
had  no  jurisdiction,  as  its  decision  on  that  point  is  conclusive 
in  favor  of  the  garnishee.^^ 
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On  tbe  same  principle,  the  garnishee  is  bound  to  raise 
any  objection  that  there  may  be  against  the  validity  of  the 
proceedings  in  which  the  attachment  is  ordered,  as  *^if  the 
previous  proceedings  are  unauthorized  and  void,  there  is  no 
sufficient  basis  to  support  the  judgment  against  the  garnishee/' 
and  he  would  not  be  protectea  by  the  payment,  which  in  that 
case  would  be  regarded  in  law  as  voluntary/^  So  also  the 
garnishee  should  before  making  payment  see  that  all  the 
precedent  conditions  to  the  issue  of  the  execution,  have  been 
complied  with,  and  if  he  does  not  do  that,  the  payment  will  be 
no  protection ;  for  it  is  in  the  garnishee's  power  to  resist  the 
payment  until  the  conditions  be  fulfilled,  failing  which  his  pay- 
ment is  regarded  as  voluntary/® 

Under  no  view,  however,  the  judgment  against  the  gar* 
nishee  is  conclusive  as  to  the  total  amount  due  by  the  garnishee 
to  the  attachment  judgment- deb  tor,  for  if  it  were  otherwise,  **it 
would  be  in  the  power  of  a  garnishee,  by  confessing  in  his  answer 
a  smaller  indebtedness  than  actually  existed,  to  practise  an  irre- 
mediable fraud  upon  his  creditor," ^^  nor  will  there  be  a  bar  by 
the  judgment,  if  the  payment  is  not  actual,  but  only  simulated 
or  contrived.  Thus,  when  certain  persons  were  charged  as 
garnishees,  and  credited  the  plaintiffs  on  their  books  with  the 
amount  of  the  judgment,  and  debited  the  defendant  with  the 
same  amount  but  did  not  in  fact  pay  the  money,  it  was  held 
to  be  no  payment. 

95.    There  is  no  privity  between  a  purchaser  at  a  sale  in 

„  ,  ,  ,.  execution  of  a  decree,  and  the  judg- 
Purchaser  at  execation-  i.jix  i_  j.      •        ij^ 

sale  does  not  claim    ment-debtor  whose  property  is  sold,  or 

under  the  judgment-    the  attaching-creditor  at  whose  instance, 

debtor,  the  attaching    and  for  whose  immediate  benefit,  the  sale 

^StiS'  the  iS      ^^^^  P'^^^-     '"  ^«wmio  Moyee  v.  Dko- 
con  uc  ing    e      .      nendro    Chundevy^  Lord  Justice   James 

said,— *^  Their  Lordships  think  that  the  title  of  a  purchaser 
under  a  judgment-decree,  cannot  be  put  on  the  same  footing 
as  the  title  of  a  mortgagor,  or  of  a  person  claiming  under  a 
voluntary  alienation  from  the  mortgagor."  In  Imrit  Kooer  v. 
Debee  Pershad^^^  Sir  Richard  Couch,  C.  J.,  speaking  in  the 
judgment  of  the  Court,  of  the  purchasers  at  the  execution* 
sale   said, — •*  They   are  not  in   the  position  of  a  person  who 

•»  Pierce  v.  Oarleton.  64  Am.  Deo.  405.  i      vi  Drak*.  Attach.  B.  TOT. 
»o  Mojer  y.  Lobengeir,  4  Watts,  390.  »i  XIV  M.  I.  A.  111. 

Oldham  «.  Ledbetter,  1  How.  (Mist.)  48.  «t  xvm  W.  R.  301. 

Oriason  v.  Be^nolda,  1  How.  (Misa.)  670.  | 


Digitized  by 


Google 


8.  86.]       8T00K.HOLDBBS  CLAIM  UNDER  THE  OOKPOBATIOK. 


205 


takes  a  conveyance  direct  from  the  party.  They  are,  therefore, 
not  bound  by  what  the  judgment-debtor  may  have  stated  on 
some  previous  occasion."  In  Dinendronath  v.  Bamkumar^^'^ 
Sir  Barnes  Peacock  in  delivering  the  judgment  of  their  Lord- 
ships of  the  Privy  Council  said, — **  There  is  a  great  distinction 
between  a  private  sale  in  satisfaction  of  a  decree  and  a  sale 
in  execution  of  a  decree.  Under  the  former,  the  purchaser 
derives  title  through  the  vendor,  and  cannot  acquire  a  better 
title  than  that  of  the  vendor.  Under  the  latter,  the  purchaser, 
notwithstanding  he  acquires  merely  the  right,  titlei  and 
interest  of  the  judgment-debtor,  acquires  that  title  by  opera- 
tion of  law  adversely  to  the  judgment-debtor,  and  freed 
irom  all  alienations  or  incumbrances  effected  by  him  subse- 
quently to  the  attachment  of  the  property  sold  in  execution.** 
Citing  the  above  decisions,  the  Calcutta  High  Court  held  in 
Parbku  Lai  v.  Mylne^^^  that  a  purchaser  at  an  execution-sale 
was  not  the  representative  of  a  judgment-debtor  for  the  pur- 
pose of  the  rule  of  estoppel.  And  as  such  a  purchaser  does 
not  represent  the  attaching-creditors,  he  cannot  invoke  their 
equities,  and  claims  under  them  for  his  benefit.^^  On  a  similar 
principle,  a  judgment  against  a  bailiff  for  wrongful  attachment 
is  of  no  effect  against  a  purchaser  at  the  bailiff's  sale.^^ 

96.  There  has  been  a  conflict  as  to  whether  a  judgment 
against  a  corporation  binds  the  stock-holders, 
^^1^  ^^\  '  ^^^f^  *he  conflict  being  particularly  marked  in 
f^'^pS:r„°'"  5f  State  of  New  York  This  in  She  v. 
Bloomy  the  Court  of  Error  reversing  the 
judgment  of  Chancellor  Kent,  held  that  the  stock-holders 
would  be  bound  by  the  judgment,  except  for  fraud  or  errors, 
as  the  trustees  must  be  deemed  to  have  contracted  the  debt 
evidenced  by  the  judgment,  as  the  agents  of  the  stock- 
holders.  But  in  Mos$  v.  McCulloughy^^  and  other  cases,  it 
has  been  held  to  be  mere  primd  Jacie  evidence ;  and  some- 
times even  this  has  been  doubted,  and  the  judgment  held 
not  to  be  at  all  admissible  against  the  stock-holders.^  On 
the  other  hand,  it  has  long  since  been  settled  in  Massachusetts 
that  such  a  judgment  is  final  and  conclusive  against  them.®^ 
The  same  view  is  held  by  the  Courts  in  some  other  States,®^ 


«  L.  E.  Vm  I.  A.  65. 

'*  I.L.B.XIVOal.  401. 

v«  Bulk  o.  RoMbflorry*  81  Pa.  St.  909. 

n  MMkay  «.  KUbvn,  42  Midh.  614. 

v>  20  Johna.  609. 

'»  7  Barb.  179. 

••  HcMabon  v.  Maor,  ^  ^'  7-  ^^ 


•1  Hawes©.  Anglo  Bklod.  Petrolaun  CJo.,  lOl 
Maas.  985. 
ThagJ  •'-^•^  Kofirlaad  Lithographic  Co.,  108 

•  2  MiUilDen  o.  Whitflhons^  49  Me.  510 

WUgon  •.  PitUbor^  Coal  Co..  4«  pa.  8L  424 
Howard  «.  Oleniiy  ai  Am.  St.  Rtip.  166. 
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by  the  United  States  Supreme  Court, ^'  and  even  by  the 
English  Courts.®*  The  cases®^  in  support  of  this  view  are 
collected  in  the  notes  to  Thompson  v.  Reno  Savings  Bank 
in  the  American  State  Reports,  where  the  learned  Editors 
observe  that  **  a  judgment  against  the  corporation  is  really  a 
judgment  against  the  shareholders  in  their  corporate  capacity, 
and  the  shareholders  are  amply  represented  in  the  action.*'®^ 
It  was  observed  in  Gaskill  v.  Dudley ^^"^  that  "  every  mem- 
ber of  a  corporation  is  so  far  privy  in  interest  in  a  suit  against 
the  corporation  that  he  is  bound  by  a  judgment  against  it/' 
Mr.  Morawetz  in  his  work  on  Private  Corporations,  supports 
this  view  as  to  the  binding  effect  of  a  judgment  on  the  ground, 
<^  that  a  corporation  is  composed  of  its  stock-holders,  and  that 
a  judgment  obtained  against  the  corporation  is  in  reality  a 
judgment  obtained  against  the  stock-holders  in  their  corporate 
capacity.*'  There  is  no  reason  why  the  members  of  a  corpora- 
tion should  be  allowed  to  contest  a  creditor's  claim  twice, — 
once  in  the  suit  against  the  corporation  through  the  corporate 
agents,  and  again  in  a  suit  brought  to  charge  them  individu- 
ally.^®  Mr.  Herman,  citing  a  number  of  American  decisions, 
says, — ^' A  corporation  represents  and  binds  the  stock-holders 
in  all  matters  within  the  limits  of  its  corporate  power,  trans- 
acted in  good  faith  by  its  officers,  as  among  the  fundamental 
powers  of  a  corporation  are  those  of  bringing  and  defending 
suits,  affecting  the  rights  and  obligations  of  the  corporation,  in 
which  it  represents  and  binds  the  stock-holders  as  fully  as  in 
the  making  of  contracts.  .  .  .  Whatever  concludes  or 
affects  a  corporation  binds  and  concludes  all  of  its  stock- 
holders who  compose  the  corporation,  and  therefore  a  judgment 
against  a  corporation  (unless  it  was  procured  by  fraud  or 
collusion)  is  conclusive  upon  the  stock-holders  as  well  as 
against  the  corporation  and  its  property."  Mr.  Freeman  also 
observes,  that, — •*the  existence  and  organization  (of  a  corpora- 
tion) being  proved,  there  seems,  at  the  present  time,  to  be  no 
doubt  that  a  judgment  against  a  corporation  is  conclusive 
evidence  of  debt  against  its  shareholders,  to  be  avoided  only  on 
proof  of  fraud,  collusion,  or  mistake,  and  generally  *  a  stock- 
bolder  is  so  far  an  integral  part  of  the  corporation  that  in  the 
view  of  the  law  he  is  privy  to  the  proceedings  touching  the  body 


•>  Hftwkint  0.  Glenn,  9  Sap.  Gt.  R.  7S0. 

•«  Bank  of  AMtraUiia  •.  Niag,  18  Ad.  and 

BL  717. 
•»  Oole«.  Bviler,  43  Me.  401. 

Corse  «.  Banford,  14  Iowa.  236. 

Coalfield  Co.  9,  Peek,  98  lU.  139. 


Cleveland  «.  Marine  Bank,  17  Wis.  646. 

Mercbants'  Bank  o.  Cliandler.  19  Wis.  646. 
S6  3  Am.  St.  Bep.  858. 
•V  30  Am.  Deo.  760. 
••  Mor.  868. 
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of  which  he  is  a  member,  and  is  therefore  bound  by  a  judgment 
against  a  corporation  requiring  it  to  levy  and  collect  unpaid 
assessments  on  his  stock  therein/'  ^^  The  extent  to  which  a 
decision  against  a  corporation  is  binding  against  the  stock- 
holders was  well  explained  in  Semple  v.  Qlenn^^^  by 
Clopton,  J.,  who  said, — **The  stock-holders  were  represented 
by  the  corporation,  so  far  as  to  render  binding  on  them 
the  decrees  of  the  Court  in  respect  to  corporate  matters, 
and  their  property  rights  and  interests  in  the  corporation. 
The  decrees  of  the  Richmond  Chancery  Court  may  be 
regarded  as  having  adjudged  the  fact  and  amount  of  the 
corporate  indebtedness;  that  the  creditors  were  not  barred 
from  asserting  their  claims  as  against  the  corporation ;  and 
that  calls  were  necessary  to  meet  their  demands,  which 
the  Court  had  authority  to  order,  and  did  order;  For  these 
purposes  the  stock-holders  were  not  necessary  parties ;  and 
being  represented  by  the  corporation,  the  decrees,  in  the 
respects  above  stated,  are  binding  on  them;  but  they 
cannot  legally  operate  to  fix  a  personal  liability  on  the  stock- 
holders who  were  not  made  parties/'  A  judgment  in  a  suit 
commenced  after  a  Corporation  has  gone  into  liquidation,  will, 
of  course,  not  operate  as  res  judicata  against  stock-holders.^^ 

97.     A  District  or  Municipal  Corporation  represents  not 
only  its  members,  but  also  the  general 
PubUc  ^'P^f  ^"4J^    public  and  the  citizens  in  regard  to  their 
KS^M  leu'  iTthe    general  interests,  and  a  decision  in  a  suit 
citizens.  to  which  it  is  a  party  will  be  conclusive 

•against  the  citizens  also.  Mr.  Freeman 
says: — '*A  judgment  a6;ainst  a  county  or  its  legal  repre- 
sentatives in  a  matter  of  general  interest  to  all  its  citizens, 
is  binding  upon  the  latter,  though  they  are  not  parties 
to  the  suit.  A  judgment  for  a  sum  of  money  against  a  county 
imposes  an  obligation  upon  its  citizens  which  they  are  com- 
pelled to  discharge.  Every  tax-payer  is  a  real,  though  not  a 
nominal,  party  to  such  judgment.  If,  for  the  purpose  of  pro- 
viding for  its  payment,  the  officers  of  the  county  levy  and 
endeavour  to  collect  a  tax,  none  of  the  citizens  can,  by 
instituting  proceedings  to  prevent  the  levy  or  enforcement 
of  the  tax,  dispute  the  validity  of  the  judgment,  nor  re-litigate 
any  of  the  questions  which   were  or   which   could   have   been 

••  Fr  Jad.,  SSS.  I      '^  Sohnider  r.  ManafaciororB  NaU  Bank,  138 

M24'Am.St.R0P.894.  I  U.  8. 07. 
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litigated  in  the  original  action  against  the  county ."^^  This  was 
cited  with  approval  in  Harmon  v.  Auditor  of  Public  Aecounts.^^ 
by  Magruder,  J.,  who  further  referred  to  several  authorities^^ 
in  support  of  that   view.     In  Ashton  v.  City  of  Rochester^^^ 
Obrien,  J.f  in  delivering  the  judgment  of  the  Court,  said : — 
*•  When  a  judgment  is  rendered  against  a  county,  city  or  town 
in  its  corporate  name,  or  against  a  board  or  officer  who  repre- 
sents the  municipality,  in  the  absence  of  fraud  or  collusion^  it 
will   bind   the  tax-payers.^^*'     Mr.  Freeman  further  says: — 
••  The  great  majority  of  the  decisions  relating  to  the  privity 
between  a  Municipality  and  its  taxpayers  and  citizens  have 
resulted   from  attempts  to  resist  the-  enforcement  of  bonds 
issued  or  taxes  levied  by  it,  after  judgment  had  been  rendered 
to  which  it  was  a  party,  in  favor  of  such  bonds  or  taxes;  but  no 
reason  is   perceived   why  the  ^ame  principle  does  not  apply  to 
other  litigated  questions.     Thus  a  Municipality  may  claim  that 
certain  real  estate  has  been  dedicated  to  public  uses,  and  as  a 
representative  of  its  citizens  and  taxpayers  may  litigate  that 
question  with  one  who  claims  that  it  is  private  property,  and  not 
subject  to  any  public  use  whatsoever.'*  ^'    In  Xiqtiei  v.  Bujac,^^ 
a  decision  in  a  suit  against  a  Municipality,  that  certain  land  had 
not  been  dedicated  to  public  use  was  held  to  bar  a  suit  by  a  citizen 
to  have  that  land  declared  as  so  dedicated,  on  the  ground  that 
"  the  Municipal  authorities  represent  not  only  the  corporators 
but  the  public/*     The  Supreme  Court  of  California  has  recently 
held,  in  People  v.  Holladay^^  that  a  judgment  against  a  Munici- 
pality in  a  suit  by  it  as  the  representative  of  its  citizens  will  bar 
a  suit  for  a  similar  claim  instituted  in  the  name  of  the  State  as 
the  representative  of  the  general  public,  DeHaven,  J.,  observing 
that,  "  the   rule  that  the  citizen   shall  not  be  twice  vexed  for 
the  same  cause  of  action,  is  as  binding  upon  the  State  as  upon 
other  litigants;  and  the  Legislature,  in  conferring  upon  the  City 
power  to  maintain  and  defend   in  the  Courts  the  rights  of  the 
State  to  streets  and  squares  within  its  limits,  must  be  presumed 
to  have  done  so  with  reference  to  this  well  known  maxim,  and 
to  have  intended  that  the  State  should  be  bound  by  the  result 
of  such  litigation.'*    This  decision  has  been  followed  in  People 
v.  Smith^^^  in  which  an  action  to  abate  a  nuisance  upon  land 
alleged  to  be  a  public  street  was  held  concluded  by  a  judgment 


»»  Pr.  JndL  Wl. 

•s  5  Am.  St.  Rep.  608. 

•*  Olark  c.  Wolf,  »Iowii,  197. 

Trodway  «.  Siooz  G.  P.  Ry.  Co.,  80  Iowa,  107. 

Wilson  r.  Bftiney,  74  Mo.  290; 

GommitsiomerB  v.  HindunaB,  31  Kan.  730. 


vsa8Am.8t.Bflp.Clff. 
96  I^rman  o.  Faria,  68  Ibwa,  i 
VI  Fr.  Jud.  826. 
M  9  lA.  Ann.  616. 
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in  a  former  suit  in   whiqh  the   defendaiit    had  claimed  it 
as  his  property  against  the  City  and  County  of  San  Fran- 
cisco.   Virtually  the  same  was  decided  in  State  ?.  Cheuter^^ 
in  ¥rhich   the     dismissal   of  a   bill    by  tax-payers   to  enjoin 
County  Commissioners  from  issuing  bondst  was  held  to  bar  an 
action  in  the  name  of  the   State,  at  the  relation  of  other  tax- 
payers, against  the  Commissioners  and  holders  of  the  bonds  to 
have  the  bonds  adjudged  illegal  and  void.    That  decision  was 
cited  with  approval  in   Gallagher  v.  City  of  MoundsvUle^^  in 
which  the  defendants  in  the   first  suit   were  the  Mayor,   the 
Clerk   of    the    Council,   and    two   Commissioners  appointed 
by   the  ordinance  to.  sell  the  bonds,  and  city  officials  repre- 
senting  and  acting  for  it,  and   it  alone,  without  private  in« 
terest ;  while    the   defendants    in   the  second   suit   were  the 
City  of  M.  and  Robert  Lowe,    its  Marshal,  without   private 
interest,  and  it  was  held  that  they  were  the  same  for  the  rule 
of  res  judicata^  and    Brannon,  J.,  said : — *<  I  do  not  say  that  in 
any  case, — as  for  instance,  a  judgment  against  a   town   in  a 
case  to  which   only  the  Mayor  or  other  officers  were  parties, 
and  the  town  not, — the  town  having  capacity  to  sue  and   be 
sued  as  a  corporate  being,  the   town  would  be  bound ;   but  in 
this   particular    matter    the   Mayor   and   Clerk    were   made 
agents  to  sign,  countersign,  and  deliver  the   bonds,   and  the 
Commissioners'  agents   to  receive  and  sell  them,  and   though 
the  City  was  not  a  formal  defendant,  yet,  in  this  instance,  these 
agents  represented   it  fully.''     In   Millikan  v.   Lafayette^  a 
decision  in  a  suit  to  which  an  officer  of  a  Municipal  Corpo- 
ration was  a  party  and  the  Corporation  was  not  joined  with 
him,  was   held  to  be  res  judicata  in   regard  to  the  Corpora- 
tion,   if  it  was  the  real  party  in  interest  and  as  such  conducted 
or  defended  the  suit.     This  is  of  quite  a  general  application. 
Lacombe  after  observing  that  moral  persons  cannot  themselves 
act  injudicial  proceedings,  says: — Eltes  sont  done  represent 
ties  par  leurs  administrateurs  disignes  h  cet  effet  dans  les  lots 
et  riglements  qui  contiennent  leur  organisation.    .    •    .     Dne 
communauteagissant  en  justice  par  ses  administrateurs  repri- 
sente  tous  ses  memhres  en  ce  qui  concerne  les  droits  quails 
tiennent  de  leur  qualite  de  membres  de  la  communautL     Par 
example  si  un  jvgement  rendu  centre  unmaire,  en  cettequaliti 
dSposside  la  commune  d'un  pdturage  communal^  ckacun  de 
ses  habitants  est  privi  disormais  de  ses  droits  sur  ce  terrain^ 
sans  qu*il  soit  admis  d  former  tierce-opposition  a  ce  jugement. 
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Cette  thSorie  nerisulte  pas  seiUement  de  la  legislation  positive f 
mais  de  la  nature  mSme  de  la  proprietd  communed 

98.     A  considerable  extension  has  been  made  in  the  scope 
Decision    binding     ^^  ^^^  words  "  under  whom  they  claim  *'  by 
against  persons  joint-     Explanation  V,  which  was  introduced  for 
ly  interested.  the  first  time  in  the  Code  of  1877.     It  was 

also  in  that  Code,  that  the  provision  contained  in  Sec.  30  was 
enacted  for  the  first  time»  with  reference  to  which  it  has  often 
been  held  that  Explanation  V  must  be  construed,  at  least 
in  cases  in  which  the  former  suit  was  subsequent  to  the  Code  of 
1877.  The  principle  of  the  Explanation  had  long  been  recog. 
nized  and  acted  upon  everywhere  in  a  certain  class  of  cases, 
often  as  an  exception  to  the  ordinary  rule  oi  res  judicata.  It  is  a 
general  rule  in  the  United  States  of  America  that  under  certain 
circumstances,  persons  who  are  not  parties  of  record  may  be 
bound  by  the  judgment,  on  the  ground  of  their  having  been 
represented  by  one  or  more  other  persons  having  similar  and 
homogeneous  interests.  It  has  been  directly  held  there  that  if  a 
person  brings  a  suit  for  himself  and  others  not  named*  alleging 
that  there  are  a  large  number  of  persons  interested  under  a  deed 
with  himself  as  purchasers,  and  that  they  are  so  numerous  that 
it  is  impracticable  to'  bring  them  all  before  the  Court,  the  decree 
in  the  suit  may  be  used  for  the  benefit  of  any  of  the  unnamed 
parties/  In  Dewey  v.  St.  Albans,^  the  Court  said: — "  Although 
the  general  rule  in  equity  is,  that  all  persons  having  an  interest 
in  the  subject-matter  in  litigation  should  be  before  the  Court,  to 
the  end  that  complete  justice  may  be  done  and  future  litigation 
prevented,  yet  there  is  of  necessity  an  exception  to  this  rule 
when  a  failure  of  justice  would  ensue  from  its  enforcement* 

• Cases  in  which  the  parties  in  interest  are 

so  numerous  as  to  make  it  impracticable  or  greatly  inconvenient 
and  expensive  to  bring  them  all  before  the  Court  form  an  excep- 
tion to  the  rule.  And  this  exception  applies  to  defendants  as  well 
as  to  plaintiffs.  Take  the  case  of  a  voluntary  association  of  many 
persons.  It  is  sufficient  in  a  suit  against  them  that  such  a 
number  be  made  defendants  as  will  fairly  represent  the  interests 
of  all  standing  in  like  character  and  responsibility".  In  some 
of  the  American  States  even  a  judgment  against  the  head  of  a 
family  has  been  held  to  be  conclusive  on  the  other  members  of 
thefamily,  claiming  the  samelands  as  a  homestead/     It  has  been 

*  P  ■'  '  '  ■■!■  .  .1        —        ■■■ 

«  Lm;.  OhoM  Jug^  in.  I         •  6  Am.  St.  Bep.  84. 

s  Hurlbutt  t.  Bntnop,  S7  0»l.  60. «  BarfloU  v.  Jettwvon,  84  Ga.  SOS. 
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often  held  by  the  English  Courts  also  that  when  the  beneficiaries 
are  so  numerous  that  it  will  be  very  inconvenient  to  bring  them 
all  before  the  Court,  some  of  them  may  sue  or  be  sued  on  behalf 
of  all,  provided  there  is  one  general  right  in  all  the  parties/  and 
that  where  the  parties  are  numerous,  a  judgment  against  a 
few  selected  representatives  may  bind  the  rest.^  The  principle 
was  recognized  by  their  Lordships  of  the  Privy  Council  in 
Jogendro  Deb  v.  Funindro  Deb,^  in  which  Sir  James  Colville 
in  delivering  the  judgment  of  their  Lordships  of  the  Privy 
Council  said  that,  ^*that  case  could  not  in  any  degree  be 
likened  to  those  which  sometimes  occur  in  India,  wherein 
the  interest  of  a  joint  and  undivided  family  being:  in  issue, 
one  member  of  that  family  has  prosecuted  or  defended  a 
suit,  and  a  decree  has  been  made  in  that  suit  which  may 
afterwards  be  considered  as  binding  upon  all  the  members  of 
the  family,  their  interest  being  taken  to  have  been  sufficiently 
represented  by  the  party  in  the  original  suit."  In  Bissessur 
Lall  V.  Luchmessur  Singk^^^  there  was  no  question  of  res 
judicata,  but  their  Lordships,  after  observing  that  the  pre- 
sumption from  the  family  having  been  joint  was  that  the 
purchase  of  Muddunpore  by  R.  would  be  assumed  to  be  a 
purchase,  not  on  his  own  account,  but  for  the  joint  family, 
and  that  it  would  be  joint  family  property,  said,  "Acting 
on  the  principle  which  follows  from  their  finding  that  this 
jBgtmily  was  joint,  it  must  be  assumed  that  M.  is  sued  as  a 
representative  of  the  family,   and    that  N.   in  taking  the  lease 

g  In  Adair  v.  The  New  River  Co., ^'^  Lord  Eldon  said:— "The  rule  is  urged,  that 
whenever  a  rent-charge  is  granted,  all  persons  who  have  to  litigate  any  question  with 
regard  to  the  title  to  that  rent-charge,  or  with  each  other,  as  being  liable  to  piay  the  whole, 
or  to  contribute  among  themselves,  must  be  brought  before  the  Court,  and  there  is  no 
doubt,  generally  this  is  the  rule.  The  consideration  is  very  different,  if  it  is  necessary  to 
decide  this  point,  whether  it  is  possible  to  hold,  that  the  rule  shall  be  applied  to  an  extent, 
destroying  tne  very  purpose  for  which  it  was  established,  t?w?.,  that  it  shall  prevail,  where  it  si 
actually  impracticable  to  bring  all  parties,  or  where  it  is  attended  with  inconvenience  almost 
amounting  to  that.  It  must  depend  upon  the  circumstances  of  each  case,  but  upon  all  the 
authorities  for  the  purpose  of  getting  a  decree  it  is  not  necessary  to  bring  2tXi  parties  interest- 
ed ..  .  There  are  authorities,  that  where  it  is  impracticable,  the  rule  shall  not  be 
pressed."  In  Oookburn  v.  ThompsoTi^^*  Loid  Bldon  referred  to  a  considerable  number  of 
exceptions  from  the  general  n^e  as  to  the  presence  before  the  Court  of  all  the  persons 
materially  interested  in  the  subject  of  the  suit,  and  said : — "  It  must  not  be  adhered 
to  in  cases,  to  which  consistently  with  practical  convenience  it  is  incapable  of  application. 

The  principle  being  founded  in  convenience,  a  departure  from  it  has  been 

said  to  be  justifiable  when  necessary."  In  Newton  v.  Earl  of  Egmowb^^^  Shadwell,  V.  C, 
said: — "I  accede  to  that»>rule  in  Adair  v.  The  New  River  Co,;  that  rule,  however,  applies 
only  to  cases  where  there  is  one  general  right  in  all  the  parties,  that  is,  where  the  chmcter 
of  iXi  parties,  so  far  as  the  right  is  concerned,  is  homogenous  ;  as  in  suits  to  establish  a 
Modus,  or  a  right  of  suit  to  a  Mill." 

•  Oommistioiiers  of  Bewtrs  «.  e6llatl7,.8  Oh.  D.  (      »  11  Ym.  420. 
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of  the  mauzah  (R)  in  respect  of  which  the  rent  was  due, 
must  be  assumed  to  have  taken  it  on  behalf  of  the  family, 
and  that  the  debt  must  be  deemed   to  be  a  debt  from   the 

family Looking  to  the  substance  of  the  case» 

this  second  decree  is  a  decree  against  the  representative  of 
the  family  in  respect  of  a  family  debt,  and  that  it  is  one 
which  could  be  properly  executed  against  the  joint  property 

of  the  family Although  there  may  have 

been  some  irregularity  in  drawing  up  these  decrees,  they 
are  substantially  decrees  in  respect  of  a  joint  debt  of 
the  family  and  against  the  representative  of  the  family, 
and  may  be  properly  executed  against  the  joint  family 
property/'  In  Narayan  Oop  v.  Pandurang^^^  Sir  Charles 
Westropp,  0.  J.^  and  West,  J.,  held  that  even  the  adult 
members  of  a  joint  Hindu  family  would  be  bound  by  a 
decision  in  a  suit  in  which  only  the  head  of  the  fkknily  was 
impleaded,  but  which  he  defended  with  their  assistance. 

99- 


Explanation  V  applies 
also  when  the  decision 
in  the  former  suit 
was  prior  to  the  Civil 

'  Proc^nxe  Code. 


The  Explanation  being  based  on  a  principle  of 
general  application  is  applicable  even  to 
the  cases  in  which  the  former  suit  was 
decided  prior  to  the  enactment  of  the 
Civil  Procedure  of  1877 •  In  Hazir  Oazi 
V.  Sonamonee  Dassee;^^  Jackson,  J.,  in 
delivering  the  judgment  of  a  Division  Bench  of  Calcutta  High 
Court  said  :— **  We  are  not  at  all  prepared  to  sav  that  Expla- 
nation V  would  apply  to  a  judgment  under  the  Code  now 
repealed.'*  There  have  been  several  cases/^  however,  in  which 
the  judgment  in  the  former  suit  was  prior  to  the  Code  of  1877f 
and  no  such  objection  was  ever  taken;  and  even  when  the  former 
decision  was  held  not  to  be  re^yuc/eceitoinsuch  cases^i^  it  Was  so 
on  some  other  ground. 

100*    It  has  been  held  sometimes,  that  the  Explanation  is 
E    lanation  V  applies    ^PP^cable  only  to  the  cases  in  which  the 
^-      ^     ..    ™.       private  right  claimed  by  the  parties  in 
the  former  suit  was  expressly  claimed  and 


only  when  the  daim 
the   former    suit 


m 


jmrpwted    to  be  on 
behalf  of  others  also. 


purported  to  be  claimed  in  common  for 
themselves  and  others.  The  Allahabad 
High  Court  took  the  same  view  of  the  scopC  of  the  Explanation 
in  Ram  Narain  v.  Bisheshar  Prasad.^^    In  that  case,  the 
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former  suit  was  a^inst  a  Hindu  father  and  his  one  ^n  for  open- 
ing a  door  in  a  wall,  and  was  decided  against  them  notwithstand- 
ing their  plea  of  proprietary  right.  The  decision  was  held  not  to 
be  res  judicata  in  a  subsequent  suit  against  another  son,  who 
also  was  a  member  of  the  undivided  family,  because  ''the 
defendants  in  the  former  action,"  said  Sir  John  Edge,  C.  J., 
(with  whom  Mahmood,  J.,  concurred)  **did  not  claim  any 
right  in  common  for  themselves  or  others  within  the  meaning 
of  Explanation  V.  They  said  nothing  about  other  persons 
being  equally  interested  in  the  wall,  nor  does  it  appear  that  they 
were  sued  or  defended  the  action  as  representatives  of  the 
family.'*  The  Calcutta  High  Court  took  the  same  view  in 
Hazif  Oazi  v.  Sonamonee  Dassee^^^  in  which  the  plaintiffs 
sued  N.  and  H.  for  certain  land  alleging  that  they  had  taken  a 
lease  of  it  from  the  defendant's  predecessors  in  title,  and  thay 
were  dispossessed  from  it  while  the  plaintiff's  former  suit  for 
some  of  that  land  of  which  N.  had  dispossessed  him  was  pending 
against  N.  alone  in  the  High  Court.  The  Lower  Appellate 
Court  held  that,  H.,  according  to  his  own  admission,  having 
acquired  the  superior  title  to  the  lands  in  dispute  by  purchase 
with  joint  funds  in  that  brother's  (N.'s)  name  was  estopped  by 
Explanation  V.  from  contesting  the  validity  of  the  patta  set  up 
by  the  plaintiffs,  which  had  already  been  proved  in  the  former 
suit.  The  High  Court  set  aside  that  decision  observing:  ''  We 
are  not  prepared  to  say  that  the  Explanation  has  this  meaning, 
that  a  judgment  obtained  against  a  co-sharer  in  the  property  is 
binding  against  another  co-sharer  in  the  property,  and  clearly 
it  would  not  be  so  where  the  first  suit  did  not  purport  to  have 
been  litigated  bond  fide  in  respect  of  a  right  claimed  in  com- 
mon by  two  persons.^'  The  decision  of  the  Bombay  High 
Court  in  Oan  Savant  v*  Narayan  Dhondf^  is  not  against  tins 
view,  as  it  turned  primarily  on  the  laxity  of  procedure  prevail- 
ing in   1856  when  the  decision  pleaded  as  re»  judicata  was 


k  Mr.  Justice  West  said  in  this  case"*  "when  a  right  is  claimed  In  common  for 
the  plaintiff  andx>thers,  all  persons  interested  may  be  deemed  to  be  claimants,  and  thus  boond 
bf  the  result  of  the  suit ;  but  here  there  was  no  all^ation  of  a  representatiye  character ; 
V.  was  the  eldest  brother  and  manager  for  the  family,  of  which  the  present  plaintiff  was 
an  infant  member,  but  he  sued  simply  in  his  own  name  along  with  a  representatiye 
of  another  branch.  On  the  other  hand,  the  present  strictness  and  elaboration  of  procedure 
did  not  prevail  in  1856.  It  was  a  generally  received  doctrine  that  the  acts  of  a  manager 
boond  a  Hindu  family  so  long  as  they  were  honestly  intended  for  its  benefit,  or  were  such 
as  might  reasonably  be  deemed  to  have  that  character.  The  Hindu  family  was,  in  fact, 
conflddered  as  a  corporation  whose  interests  were  necessarily  centered  in  the  manager ;  while 
the  manager,  aa  the  cbiei  membeor  of  the  family,  was  understood  to  represent  the  common 
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101.    The  Explanation  will  apply,  however,  even  when 
Sec.  80  of  the  Civil  Procedure  Code  has 
Explanation  V  applies    not  been   conformed  to,  and  the   permis- 
even  when  permission     gj^^    j^   g^^   or  defend    on    behalf  of  all 
to  sue   or  defend  on      . ,  •   x        x  j      i_  ^      i 

behalf  of  others   not    ^he     persons   interested     has   not     been 
obtained.  obtained.    This  has  not  been  contended 

against  in  regard  to  cases  in  which  the  deci- 
sion in  the  former  suit  was  passed  prior  to  the  enactment  of  Sec. 
80  in  1877.  Thus  in  Chet  Ram  v.  Bahal  Singh,^^  Barkley,  J., 
expressly  pointed  out  that, — ^^  it  is  impossible  to  maintain  that, 
because  notice  was  not  given  in  the  previous  proceedings  under 
Sec.  80,  which  was  not  then  law,  to  all  the  persons  interested, 
the  plaintiffs  are  not  bound  by  the  previous  proceedings,  of 
which  it  is  admitted  they  were  aware  at  the  time."  That  the 
question  of  the  necessity  of  the  notice  required  by  Sec.  30  can 
arise  in  regard  to  the  cases  subsequent  to  the  Code  of  1877 
appears  to  have  been  the  opinion  of  Sir  Charles  Turner,  0.  J., 
and  Kernan,  J.,  in  Gopalan  v.  Valid  Tamburatti.^^  The  expres- 
sion or  opinion  of  the  Madras  High  Court  in  that  case  was  not 
positive  and  a  mere  obiter  dictum^  and  though  it  has  since  been 
held  a  number  of  times  that  in  such  cases  a  notice  is  necessary, 
yet  a  conflict  of  opinion  appears  to  exist  still  about  the  matter. 
Thus  in  Varanakot  Narayanan  \.  Varanakot  Narayanan^^^ 
Forbes  and  Kernan,  JJ.,  held,  that  a  decision  in  a  suit  against 
a  karnawan  as  such  in  respect  of  certain  property  of  the  tarwad 
in  his  possession  would  be  binding  on  the  junior  members  of 
the  family,  as  they  would  be  deemed  to  be  claiming  under  him, 
and  said,  '*  Explanation  V  is  not  limited  in  its  language  to  a  suit 
under  Sec.  80.  .  •  In  such  suits,  the  party  suing  or  defend- 
ing roust  have  permission  of  the  Court  to  sue  or  defend,  and 
must  in  the  plaint  or  defence  purport  to  sue  or  defend  expressly 
on  behalf  of  himself  and  the  others,  and  notice  is  required  to 
be  given  to  those  interested  who  are  not  parties  to  the  suit. 

interests  whenever  these  were  subject  to  be  affected  by  transactions  in  which  he  engaged, 

even  in  his  own  sole  name Where  the  other  members  are  infants  at  the 

time  of  the  suit,  that,  no  doubt,  is  a  reason  for  scrutinizing  the  matter  with  more  than  usual 
care  in  order  to  protect  them  against  fraud,  but  here  fraud  is  not  suggested  ;  the  suit  for 
redemption  was,  no  doubt,  brought  by  V.  in  perfectly  good  faith,  his  own  interests  being 
concerned  equally  with  that  of  his  infant  brother.  His  capacity  to  represent  the  famiily 
was  not  impaired  by  any  collusiye  artifice  to  its  prejudice,  and  the  practice  having  been 
such  as  it  was  in  1856,  the  mere  omission  to  specify  the  present  plaintiff  as  a  party  did 
not  prevent  his  being  bound  by  the  suit  in  which  he  was  effectively  represented  by  V.  At 
present  V.  would  have  to  set  forth  the  minor  brother's  name,**  but  the  law  of  1856  was 
less  exacting  in  particulars." 

22  Vyankatrav  «.  Hahadev,  isas  Bom.   P.  J.     I  '«  I.  L.  A.  Vn  Mad.87. 
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Such  suits  may  embrace  claims  or  rights  of  a  public  nature, 
whereas  Explauation  V  is  confined  to  private  rights.  Again, 
Sec.  30  contemplates  the  case  of  parties  too  numerous  to  be 
conveniently  made  parties  to  the  suit.  •  •  In  such  cases 
each  of  the  parties  interested,  althoug^h  claiming  the  same 
interests,  for  example,  as  creditor  of  a  deceased  person  or  of  a 
company,  may  have  a  separate  interest,  viz.^  in  the  debt  due  to 
him  in  which  the  other  parties  are  not  interested." 

A  contrary  opinion  was  expressed  in  Vasvdevan  v.  Nara- 
yanaut^^  by  Innes,  J.,  who  even  observed  that — **the  Explana- 
tion does  not  seem  to  refer  to  bond  fide  defences  but  bond  fide 
claims;"  but  Kernan,  J.,  while  assenting  to  the  proposition 
that  all  persons,  whose  interests  are  sought  to  be  prejudicially 
afiected  by  a.  suit,  should  be  parties  to  it,  added  that — ^^  there 
are  exceptions  to  the  rule  when  such  interests  are  considered  to 
be  sufficiently  represented  and  protected  by  parties  to  the  suit," 
and  that  it  was  not  necessary  in  that  case  to  determine  whether 
the  case  of  a  Malabar  tarwad  in  a  suit  to  aflPect  the  interest  of 
the  tarwad  is  within  any  exception  to  the  rule. 

In  Ittiachan  v.  Velappanf  a  Full  Bench  of  the  Madras 
High  Court  upheld  the  execution*sale  in  a  case  in  which  it 
was  clear  that  the  debt  was  a  tarwad  debt ;  and  though  the 
Karnawanyi^^  noi  described  as  such,  he  was  impleaded  jointly 
with  four  anandravans^  described  as  such.  The  Full  Bench  did 
so,  however,  on  the  authority  of  the  Privy  Council  decision  in 
Bisiessur  Lallv.Luchmessur  Singh^^^  but  refused  to  go  further ; 
and,  as  a  general  rule,  observedthat :  *'  Where  the  members  of  a 
tarwad  are  not  parties  to  the  proceedings  and  have  not  been 
represented  in  the  manner  prescribed  by  the  Code,  they  are 
not  estopped  from  showing  that  the  debt  was  not  a  tarwad 
debt."  In  Thanakoti  v.  Muniappa/^  a  Division  Bench  of  the 
same  High  Court  held  that  *'  Explanation  V  must  be  read  with 
the  provisions  of  Sec.  30,  and  the  principles  to  be  found  in 
that  section."  The  Full  Bench  decision  was  explained  and 
followed  in  Sri  Devi  v.  Kelu  Eradi,^  in  which  Muttusami 
Ayyar  and  Brandt,  JJ.,8aid, — ^*  The  grounds  of  decision  unani- 
mously adopted  by  the  Court  were  (1)  when  the  karnawan  of 
a  tarwad  was  not  impleaded  as  such  in  a  suit,  and  there  was 
nothing  on  the  face  of  the  proceedings  to  show  that  it  was 

2«I.L.».VIM«4.iai.  I  WLL.R.VraM^4»6. 
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intended  to  implead  him  in  his  representative  character,  tarwad 
property  could  not  be  attached  and  sold  in  execution  of  a 
decree,  even  though  it  was  proved  that  the  decree  was  obtained 
for  a  debt  binding  on  the  tarwadj  and  (2)  that,  although  the 
property  of  a  tarwad  might  be  attached  and  sold  in  execution 
of  a  decree  when  the  Aarnawan  was  sued  as  representative 
of  the  tarwad^  members  of  the  tarwad  who  were  not  par- 
ties to  the  proceedings  and  had  not  been  represented  in 
the  manner  prescribed  by  the  Code  of  Civil  Procedure 
were  not  estopped  from  showing  that  the  debt  for  which 
the  decree  was  passed  was  not  binding  on  the  tarwad. 
The  principles  on  which  the  grounds  of  decision  were  for- 
mulated are  (1)  that  a  decree  can  only  o^^r^t^  inter  partes  ; 
(2)  that  if  it  is  desired  to  extend  its  operation  to  those  who 
are  not  parties  to  the  suit,  or  who  do  not  claim  under  them, 
the  procedure  prescribed  by  Sec.  30  should  be  followed; 
and  (3)  that  a  concession  can  legally  be  made  in  view  of  the 
irregular  practice  in  Malabar  only  to  the  extent  indicated  by 
the  ruling  of  Privy  Council  in  Bissessur  Lall  v.  Lackmessur 

Singh Hence  it  was  held  by  the  Full 

Bench  that  the  intention  to  implead  the  kamawan  as 
representative  of  the  tarwad  must  appear  from  the  proceed- 
ings in  the  first  suit,  and  that  the  debt  recognised  by  the 
decree  must  be  binding  on  the  entire  tarwad.  Applying 
these  principles  to  the  case  before  us,  we  do  not  see 
our  way  to  saying  that  the  respondents  were  bound  by 
the  decree  in  the  suit  of  1879,  on  the  ground  that  their 
karnawan  then  in  good  faith  opposed  the  appellant's  claim. 
There  can  be  no  doubt  that  the  association  of  karnawan 
and  the  senior  anandravan  may  be  taken  to  disclose  an 
intention  on  the  part  of  the  appellant  to  implead  the  res- 
pondents' tarwad  i  but  upon  the  facts  found,  we  must 
hold  that  the  respondents  have  shown  that  the  former 
decree  was  not  substantially  correct.  The  Full  Bench 
decision  precludes  our  holding  that  the  decision  against  a 
karnawan  is  binding  on  the  members  of  the  tarwad  unless 
they  prove  mala  fides  in  him,  in  a  suit  to  which  they  were 
not  actually  or  constructively  parties;  if  they  were  so,  it 
would  be  immaterial  whether  the  karnawan  acted  in  good 
faith  or  otherwise;  if  they  were  not  parties  actually  or 
constructively,  it  is  open  to  them  to  show  that  the  former 
decree  is  substantially  incorrect,  and  therefore  is  not  bind- 
ing on  them."    The  decision  in  Sri  Devi\.  Kelu  Eradi^ 
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was  followed  in  Shankaran  v.  Kesavanj^  If  this  Tiew  of 
the  Madras  High  Court  were  right,  and  the  Explanation 
V  applied  only  to  the  cases  in  which  the  proceedings 
were  in  accordance  with  Sec.  30,  it  would  not  receive  any 
effect,  and  need  not  have  even  been  enacted. 

InChanduv.  Kunhamed^^^  Sir  Arthur  Collins,  C.  J.,  and 
Handley,  J.,  observed  that — *'  the  contest  in  that  (former) 
suit  as  to  this  particular  paramba  was  between  the  plaintiffs 
in  that  suit  asserting  that  it  was  property  in  which  they 
and  present  defendant  No.  1  and  their  other  co-sharers 
were  entitled  to  share,  and  present  defendant  No.  2  deny- 
ing the  same  and  claiming  it  as  his  own  property,  and  there* 
fore  present  defendant  No.  1  and  the  other  co-sharers  may 
be  said  to  claim  under  the  plaintiffs  in  that  suit  by  Expla- 
nation v.*'  The  former  suit  in  this  case  was  subsequent  to 
the  Code  of  1877,  but  no  reference  was  made  in  the  deci- 
sion to  Sec.  30  or  to  any  of  the  previous  decisions  of  the 
High  Court.  The  case  is  in  some  respects  similar  to  that 
of  Madhavan  v.  Keshavan^^^  in  which  also  the  former  suit 
was  subsequent  to  the  Code  of  1877,  and  all  the  tUams 
except  that  of  the  plaintiff*  were  represented,  and  the  plain- 
tiff's adoption  was  not  recognised  at  the  time  by  the  other 
uralarsj  but  no  objection  was  made  in  the  former  suit  on 
the  ground  of  the  plaintiffs  illam  not  being  represented, 
and  Kernan  and  Parker,  JJ.,  held,  that  they  had  ^no  doubt 
that  plaintiff's  illam  was  sufficiently  represented  by  the 
vralars  of  the  other  illams,  who  had  a  common  interest 
with  plaintiffs  illam.' 

102.     There  appears  to  be  a  conflict  of  opinion   with 

E    Ian  f      V  regard  to  the    exact  signification  of  the 

?lie8**when    t^e    expression  "  claimed  m  common.**     The 

claims  to  the  right    Calcutta   High  Court  is  in   favour  of  a 

are  not    on    the     restricted    construction,     and    in    Kali^ 

same  title.  shunkur  Dos8  v.    Oopal  Chunder  Dult,^ 

Sir  Richard  Garth,  0.  J.,  in  delivering  the  judgment  of  the 

High  Court  said, — ••  It  has  been  decided  by  the  previous 

judgments  in  this  case,  that  the  right  claimed  by  A.  in  the 

former  suit,  and  the  right  claimed  by  the  plaintiff  in  the 


»i  I.L.B.XVMad.6.  I  »» L  L. g. M Mad.  IM. 

ss  I.  L.  B.  ZIV  Mad.  324.  |  m  j.  l.  B,  YI  Osl.  49. 
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present  suit,  is  a  private  right,  <  which  he  claims  in  common 
for  himself  and  others*  within  the  meaning  of  Explanation 
V.  We  cannot  agree  in  this  view.  The  right  claimed  by 
the  plaintiff  is  not  one  which  he  and  other  inhabitants  of 
the  neighbourhood  claim  under  one  common  title.  It 
is  a  prescriptive  right  which  he  claims  individually  in 
respect  of  his  own  house  and  premises,  and  depends  upon 
how  long  he  or  the  occupier  of  the  house  have  used  the 
right.  It  would  not  avail  the  plaintiff,  if  all  the  other  owners 
of  the  houses  in  the  same  locality  could  prove,  that  they  had 
used  the  drain  for  the  prescribed  period,  if  he  himself  or 
the  occupiers  of  his  premises  had  not  used  it  for  that 
period.  The  claim,  therefore,  of  each  owner  is  essentially 
a  separate  claim  in  respect  of  his  own  premises.  Explana- 
tion V  does  not,  therefore,  apply  to  such  a  case.  It  only 
applies  to  cases  where  several  different  persons  claim  an 
easement  or  other  right  by  one  common  title,  as  for  instance, 
where  the  inhabitants  of  a  village  claim  by  custom  aright  of 
pasturage  over  the  same  tract  of  land,  or  to  take  water  from 
the  same  spring  or  well.*'  The  Punjab  Chief  Court,  on  the 
other  hand,  takes  a  broader  view,  and  in  Ghet  Ram  v. 
Bahal  Singhy^^  Barkley,  J.,  said,  that  "  the  contention  that 
this  explanation  only  applies  to  suits  for  right  of  way, 
easements,  and  the  like,  has  no  foundation  either  in  the 
language  of  the  Section  or  in  the  principles  of  the  inter- 
pretation of  Statutes." 

103.     A  decision   in  a  suit  to  which   a  servant   or  an 

Master  and  principal,     ^gent  is  a    party  is  often  held   to   be  res 

and    senrant    and   judicata   against   a   master   or   principal 

agent      how     far    and    vice   versd.     This   view   has   some- 

J^'J^tt^Lh  ©r^^^^^^    ^^^^^  ^^®"  ^^^^^   ^"    ^^^  ground    that 
agains  eac   o   er.     ^j^^^.^   exists  a  privity  between    them,  it 

being  said  that  every  one  who  claims  or  justifies  under  a 
command  given  by  another,  is  in  privity  with  him  who 
made  or  issued  the  mandate,  and  is  bound'  by  an  estoppel 
relating  directly  to  the  interest  or  the  right  on  which 
the  mandate  is  founded.  Thus  Mr.  Herman  says  <*  A 
master  or  principal  is  in  privity  with  his  servant  or  agent 
when  the  latter  defends  an  action  in  the  right  of  the 
former,  and   a  judgment  is   an  estoppel   to  a  renewal   of 


•»  XV  p.  a.  W8, 
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the  controversy  by  the  principal  or  master  in  the  suit,  on 
the  ground  that  he  is  considered  the  real  party,  and  espe- 
cially when  the  principal  expressly  or  impliedly  authorized 
or  ratified  the  acts  of  the  agent,  virtually  rendering  him  a 
party  to  the  proceedings  instituted  by  or  against  the  other. 
The  principal  and  servant  are  substrintially  one  in  inter- 
est/'^^  The  existence  of  privity  between  them  has,  how- 
ever, often  been  denied.  Dr.  Bigelow  observes  "that 
judgment  against  the  agent  upon  a  cause  of  action  for 
which  the  principal  is  liable,  is  probably  conclusive  upon 
the  principal  in  the  absence  of  fraud  or  collusion  on  the 
part  of  the  agent,**^^  but  admits  that  this  is  not  on  the 
ground  of  privity  of  estate  between  them,  and  says  that  the 
decision  in  Pritchard  v.  Hitchoock^^^  *'  shows  that  in  the 
relation  of  guarantor  and  principal  no  privity  in  the  sense 
in  which  the  law  of  estoppel  is  applied  exists  ;  and  the  same 
is  true  by  the  weight  of  authority  of  the  relation  of  surety 
and  principal,  co-sureties  inter  se^  principal  and  agent,  and 
the  like  cases  where  parties  are  answerable  over."^^  In 
Hayes  v.  Bickelhoupt^^  it  was  directly  held  that  agents  and 
principal  did  not  as  such  stand  in  privity  with  each  other; 
and  Mr.  Freeman,  observing  that,  points  out  that — "  if  the 
principal  is  ever  bound  by  a  judgment  against  his  agent, 
it  is  in  those  cases  in  which  he  authorized  the  institution 
of  the  suit."**  Mr.  Black  also  admits*-  that,  "  as  a  general 
principle,  it  is  undoubtedly  true  that  there  is  no  privity  of 
estate  between  principal  and  agent.*' 

In  Emma  Silver  Mining  Co.  v.  Emma  Mining  Co.<,^^ 
a  judgment  in  a  suit  against  an  agent  was  held  to  bar  the 
plaintiff  as  against  the  principal,  but  not  on  the  ground  of 
privity.  In  the  judgment,  Choate,  D.  J.,  said — "The 
weight  of  authority  is  that  where  an  agent  in  a  transaction 
is  sued  after  the  termination  of  his  agency,  and  upon  a 
trial  of  the  merits  the  issue  is  determined  against  the  plain- 
tiff, the  principal,  though  not  a  party  to  the  suit,  can  avail 
himself  of  the  judgment  as  a  bar,  when  he  is  sued  by  the 
same  plaintiff  on  the  same  cause  of  action.  While  the 
principal,  if  he  had  no  notice  of  the  former  suit,  and  no 
opportunity  to  defend  it,  may  not  be  concluded  by  a  judg- 

3«  Herm.  Gomm.  160.  i         ^^  24  Fed.  Rap.  806. 
»»  Big.  Estop.  145.  41  Ft,  Jud.  806. 

M  6  Man.  andO.  151.  *'  Bl.  Jud.  689. 

w  See.  Lyman  v.  Farw,  53  Iowa.  4Ud.  I  «>  7  Fed.  Rep.  401. 
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raent  against  his  former  agent,  or  made  responsible  for  the 
agent's  bad  pleading  or  blunders  in  the  trial  of  the  cause, 
because  so  to  conclude  would  be  to  deprive  him  of  his  pro- 
perty without  due  process  of  law,  yet,  as  regards  the 
plaintiff  who  has  before  sued  the  agent  and  been  defeated, 
there  is  no  reason  why  he  should  not  be  concluded  upon 
that  principle  of  public  policy,  which  gives  every  man  one 
opportunity  to  prove  his  case,  and  limits  every  man  to  one 
such  opportunity.  He  has  had  his  day  in  Court,  and  it  is 
immaterial  whether  he  has  chosen  to  test  his  right  as  against 
the  principal  or  the  agent  in  the  transaction,  provided  the 
issue  to  be  tried  was  identical  as  against  both.''  In  Emery  v. 
Fowler,^  the  Supreme  Court  of  Maine  said  :  "If  the  action 
were  brought  against  the  servant,  he  could  be  permitted  to 
prove  that  he  acted  as  the  servant  of  another  who  com- 
manded the  act,  and  was  justified  in  the  commission  of  it ; 
or  who,  if  the  act  were  unlawful,  had  made  compensation 
for  it  either  before  or  after  judgment,  and  his  defence 
would  be  complete.  It  is  not  perceived  why  he  may  not, 
upon  the  same  principles,  be  permitted  lo  prove  that  the 
plaintiff  had  commenced  a  suit  against  his  principal  for  the 
same  cause  of  action,  and  proved  the  acts  of  his  servant  as 
material  to  the  issue  tried  between  them,  and  that  a  judg- 
ment upon  the  merits  had  been  rendered  against  him. 
In  such  case  the  principal  and  servant  would  be  one  in 
interest,  and  would  be  known  by  the  plaintiff^  to  be  so. 
To  permit  a  person  to  commence  an  action  against  the 
principal,  and  to  prove  the  acts,  alleged  to  be  trespasses, 
to  have  been  committed  by  his  servant,  acting  by  his  order, 
and  to  fkil  upon  the  merits  to  recover,  and  subsequently  to 
commence  an  action  against  that  servant,  and  to  prove  and 
rely  upon  the  same  acts  as  a  trespass,  is  to  allow  him  to  have 
two  trials  for  the  same  cause  of  action,  to  be  proved  by  the 
same  testimony.  In  such  cases  the  technical  rule,  that  a 
judgment  can  only  be  admitted  between  the  parties  to  the 
record,  or  their  privies,  expands  so  as  to  admit  it  when  the 
same  question  has  been  decided  and  judgment  rendered 
between  parties  responsible  for  the  acts  of  others." 

On  a  similar  principle,   it  has  been  held  that  if  a  suit 
against  a  servant  for  damages  for  k  wrongful  act  authorised 

44  Emery  o.  Fowler,  63  Am.  6S7. 
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by  his  master  is  dismissed  on  a  ground  equally  applicable 
in  an  action  against  the  master,  such  for  example,  as  the 
lawfulness  or  unlawfulness  of  the  act  in  question,  the  dis- 
missal will  bar  a  subsequent  suit  for  that  act  against  the 
master.^^  So  also  where  the  plaintiff  sued  for  certain 
cattle,  and  the  defendant  justified  his  taking  thpm  under 
the  authority  of  a  person  whose  property  he  contended  they 
were,  the  determination  of  the  issue  as  to  the  master's 
title  was  held  barred  by  a  decision  in  a  former  suit  against 
the  master  in  regard  to  the  master's  proprietary  right.^ 

A  decision  against  an  agent,  passed  when  he  is  acting 
beyond  or  without  authority  from  his  principal,  can  of 
course,  not  be  res  judicata  2ls  against  the  principal/^ 

A  decision  against  a  Government  oflScer  is  not  binding 
in  any  case  against  the  Government.  This  was  the  view 
taken  by  the  New  York  Supreme  Court  in  Peck  v.  State,^^ 
in  which  it  was  held  that  a  decision  against  the  managers 
of  a  state  asylum  even  in  regard  to  acts  they  had  to  do  as 
officers  of  the  Government  was  not  so  binding,  and  Earl 
J.,  in  delivering  the  judgment  of  the  court,  said:  *'The 
state  was  not  a  party  to  that  proceeding,  and  in  that 
proceeding  the  asylum  managers  did  not  represent  the 
state.  It  was  a  proceeding  against  them  to  compel  them 
to  discharge  what  was  claimed  to  be  a  duty  resting  upon 
them  under  the  law  of  their  creation  and  the  contracts 
into  which  they  had  entered.  While  they  represented 
the  state  in  making  the  contracts  with  Peck  and  Co.,  they 
did  not  stand  in  the  place  of  the  state  in  any  suit  brought 
against  them,  either  for  misfeasance  or  nonfeasance  in  the 
discharge  of  the  duties  which  devolved  upon  them  by  law. 
No  provision  is  found  in  any  statute  giving  them  authority 
to  represent  the  state  in  any  litigation,  or  giving  the  consent 
of  the  state  to  be  bound  by  any  adjudication  to  be  made 
against  them.  A  state  cannot  be  sued  in  its  own  courts, 
except  by  its  consent,  and  this  rule  is  founded  upon  public 
policy  of  great  importance,  and  it  would  be  greatly  impaired 
and  could  be  largely  nullified,  if  the  state  could  be  bound 
by  judgments  rendered  against  its  agents  or  officers.  Such 
judgments     may  bind    the  officers   and    compel    them   to 


*»  Kingr.  Chaso  41  Am.  Dec.  675.  I  *'    Peterson  v.  Lothrop,  34  Pa.  St.  222. 

Hancock  v.  Welsh,  1  Btark,  347.  I  Castle  o.  Noyes,  14  N.  Y.  320. 
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IS.  104. 


discharge  their  duties,  and  thus  frequently  they  enable 
claimants  to  obtain  payment  of  their  claims  against  the 
state  and  other  rights  to  which  they  are  entitled  by  law. 
But  the  adjudication  in  such  actions  never  estops  the 
state  on  the  principle  of  res  adjudicata.  And  so  it  has 
been  frequently  held.*^  '* 

104.  A  decision  in  a  suit  to  which  a  principal  or  a 
How  far  decisions  in  surety  is  a  party  is  in  certain  cases 
suits  to  which  the  binding  against  the  surety  or  the 
principal  debtor  or  principal  debtor  respectively.  In 
Z2^.^^^Z^  ipencer  v.  Dearth^  i\.e  Supreme 
surety  or  principal  Court  of  Vermont  said:  "It  would 
debtor.  seem  that   the  doctrine   of  the    more 

recent  cases  is  that  the  relation  between  joint  and  several 
contractors,  whether  they  stand  in  the  relation  of  principal 
and  surety,    or  are  both   principals,   creates    such   privity 
between  them  that  a  judgment  for  or  against  one  ot  them, 
founded  on  the  merits  and  not  on   technical  grounds,   and 
obtained  without  fraud  or    collusion,    is  evidence   for   or 
against  the  other  in  a  subsequent  suit  involving  the  matters 
adjudicated  in  the  former  action.     And  where  the  defend- 
ant in    the  second  action  hnd  notice  of  the  former  suit  and 
an  opportunity  to  make  defence,  or  where  the  defendant  in 
the  second  action  voluntarily  appeared  and  assisted    in   the 
former  proceedings,  or  in  case  of  payment  made  by  a  co- 
contractor  who  is  a  party  of  record  in  the  second,  but  was  not 
in  the  former  action,  or  a  release  to  him  of  the  whole  cause 
of  action,  or  accord  and  satisfaction,  where  either   of  such 
matters  is  presented  in  theformer  action  by  the  party  there- 
in, and  urged  for  himself  and  through   his  agency  for  and 
on  behalf  of  another  party  not  on  the  record,  but  having   a 
direct  interest  arising  from  express  contractor  by  operation 
of  law  to  prosecute  or  defend  the  suit,  and  same   is   prose- 
cuted or  defended  with  his  express  or  implied  countenance, 
such  judgment  is  conclusive  evidence  in  the  second  suit  of 
the  matters  so  adjudicated  in  the  former  action.'* 

There  is  no  unanimity,  however,  as  to  the  exact  cases 

It    may  be 


in  which  such  decision  has  this  binding  effect. 


4»  James  o.  CampboM,  104  U.  B.  .ir)6; 
Louisiana  c.  .'  imiel,  1»'>7  I'.  8.  711  ; 
C'lnnini^liain  r.  Maront  etc.  R.   11.  f-o., 

U.    B.446; 
VI  am  V.  Lonsiana,  134  8.  1; 
North  Carolina  p.  Tcmplo,  134  U.S.  22  ; 


109 


IVnnorer  r.  Mc('f)nnaugh5',  140  U.  B.  1 ; 
Ponpi*-  r.  Dennisoii,  o4  N.  Y.  272  ; 
TorkinKsi  c  Staio,.  99  N.  Y.  491  : 
Uexfbnl  c  Biato,  105  N   Y.  «2U  ; 
Gatis  p.  State.  128  N.  Y.  221. 
*•  43  Vt.  112. 
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taken  as  settled  that  a  decision  in  favour  of  the  principal 
debtor  in  a  suit  against  him  alone  by  the  creditor  is  con- 
clusive in  favour  of  the  surety  also  as  against  the  creditor.^" 
This  is  so  however  not  on  the  ground  of  the  doctrine  of  res 
judicata^  but  on  account  of  the  very  nature  of  a  surety's 
obligation.^    Lacombe,  who  is  a  strong  advocate  of  the  non- 

N.    The  surety's  obligation  in    such  a  case  is  of  a  character  similar  to  that  of  a 
debtor  who  is  liable  jointly  and  severally  with  another,  and  it  appears  to  be  settled  that  n 
finding  in  a  suit  brought  against  one   of  such  debtors  in  his  favour  as  to  the  plea  of  pay- 
ment, &c.,  by  him  will  Idc  re*  judicata  in  a  suit  against  any  other  debtor  liable  jointly  and 
severally  with  him.   This  was  well  explained  in  Spenrer  v.  Dearth,  in  which  the  Supreme 
Court  of  Vermont   said:    •' Each  signer  of  a  joint  and   several    promissory  note  under- 
takes,  for  himself,  and  as  surety  for  the  other  signers,  to  pay  the  note  according  to  its 
tenor.    When  one  of  the  signers  has  paid  the  note  in  full,  or  made  payment  on  it,  such 
payment  is  as  between  the  makers  and  payee  regarde<l  as  payment  made  by  all  makers  ;  ir. 
constitutes  a  defence  to  the  claim  common  to    all  the  promisors.     If  action  be  brought 
against  one  of  them,  and  the  defense  of  payment  is  interposed,  and  it  prevails,  and 
judgment  is  renderal  against  the  plaintiff,  on  the  ground  tliat  the  note  was  paid  in  full 
before  the  commencement  of  the  suit,  the  plaintiff  by  such  adjudication  has  had  his  day 
in  court.    The  question  of  payment  determinetl  against  him  was  not  only  a  full  defense 
for  the  promisor  against  whom  that  suit  was  instituted,  but  alsv  a  full  discharge  for  the 
other  makers  from  the  debt  indicated  by  the  note,  and  the  judgment  as  conclusive  evi- 
dence of  such  payment  could  not  be  excluded  in  a  subsequent  action  against  a  maker  of 
the  note,  though  not  a  party  of  reconl  to  the  former  arljudication,  witliout  unjust  discri- 
mination as  to  the  respective  rights  and  remetly  of  the  parties  in  the  prosecution  and 
defence  of  suit  or  suits  upon  such  a  contract.     *#****  And  if  he  (the  creditor) 
proceed  to  trial  and  final  judgment,  in  a  suit  against  one  or  more  of  the  makers  of  the 
note,  and  not  against  all  upon  the  defence  of  payment,  or  other  defence  to  the  merits,  that 
Would  discharge  the  claim  as  to  all  the  promisors,  we  may  assume,  until  it  be  shown   that 
he  has  just  cause  for  a  new  trial  in  the  same  action,  that  he  has  had  such  a  trial  and 
adjudication  of  the  matters  involved  as  the  law   contemplates,  co-extensive  with  the 
rights  accorded  to  the  party  against  whom  he  sought  to  enforce  the  claim.     In  such  trial 
and  adjudication  upon  matter  of  defence  to  the  whole  merits  of  the  plaintiff's  claim,  such 
as  payment  of  the  note  in  full,  and  final  judgment  is  against  the  plaintiff,  such  judgment 
is  not  on  grounds  personal  to  the  maker  of  the  note  the  plaintiff  had  elected  to  sue,  but 
it  is  also  in  effect  on  the  ground  that  he  has  no  cause  of  action  against  the  other  makers 
of  the  note,  or  either  of  them  **«*♦•  Where  one  of  the  makers,  in  a  suit  against 
him,  upon  the  defence  of  part  payment,  or  offset  of  a  claim  in  his  favour,  has  reduced 
the  amount  of  the  note,  another  maker  of  it,  in  a  subsequent  suit,  can  legally  claim  that 
the  plaintiff  should  be  bound  by  the  former  adjudication,  as  showing  the  balance  due 
upon  the  note  at  that  time,     Such  claim  being  mutual  as  between  the  parties  to  the  first 
suit  would  not  lie  so  l)ctwecn  those  in  the  second,  and  for   this   reason  the  merits  of  it 
could  not  be  litigate<l  as  an  offset  between  the  latter.     This  is  one  of  the  reasons  for 
holding  the  former  judgment  upon  such  matter  conclusive.     The  claim  is  by  the  former 
dijudication  merge<l  in  the  judgment,  and  thereafter  no  action  will  be  upon  it.     Hence, 
it  would  not  do  to  say  that  the  plaintiff,  in  a  suit  on   the  note  against    another  maker, 
could  collect  of  him  that  part  of  the  note  which  had  been  satisfictl  by  offset  of  the  claim 
against  the  plaintiff.     To  allow  him  to  do  this  would  allow  him  in  the  first  suit,  by  offset 
to  the  note,  to  pay  and  Siitisfy  a  debt  due  from  himself  to  one  maker  of  the  note,  and  in  the 
second  to  collect  the  whole  note  of  another  maker  thereof.     It  can  make  no  difference 
that  the  claim  in  offset  was  originally  a  matter  personal  between  the  parties  to   the  tirsl 
suit,  because  by  its  arljudication  and  offset  the  effect  is  the  same  as  if  the  defendant  in 
the  first  suit,  before  it*<  commencement,   hatl  made  a  payment  from    his  own  private 
fimds  to  apply  on    the  note,    and  the  same  had  l^een  allowed  in  assessing  the  damages. 
Upon  the  same  principle,  where  judgment  is  rendered  against  the    plaintiff  in  a  suit  in 
his  favour  against  one  of  the  makers  of  the  note,  and  the  ground  on  which  the  plaintiff 
failed  to  recover  is  that  the  note  ha<l  been  paid  in  full,  or  satisfied  by  offset  of  a  claim 
due  from  the  plaintiff  to  the  defendant,  such  judgment  should  be  regarded  as  a  legal  })ar  to 
a  recovery  against  either  of  the  other  makei-s,  though  not  a  party  to  the  former  ailjudi- 


»0a  State  v.  Coste,  3«  Mo.  437. 
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application  of  the  doctrine  of  mandat  and  representation  in 
all  such  cases,  says: — ^^L^on  sail  en  effet:  (1)  que  le 
cautionnement  ne  pent  pas  exister  sans  une  dette  principale ; 
(2)  que  la  caution  ne  peut  pas  etre  tenue  plus  rigour eusement 
que  le  debiteur  cautionne;  (3)  qu^il  n^y  a  pas  de  cautionne- 
ment si  la  dette  principale  n^est  pas  civilement  valable  ;  (4) 
que  la  caution  peut  par  suite  se  prevaloir  de  toutes  les  excep- 
tions reelles  que  pourrait  opposer  le  debiteur  principal.  II 
resulte  de  ces  principes  que  la  caution  peut  invoquer.  eomme 
entrainant  sa  propre  liberation  le  jugement  rendu  an  profit 
du  debiteur  principal ;  ce  n*est  pas  qii^elle  puisscy  comme 
ayant— cause  du  dibiteur^  pretendre  qu^elle  a  ete  representee 
par  lui  dans  IHnstance^  mats  le  jugement  envisage  comme 
simple  faitf  entrainant  ^extinction  de  la  dette  principale  in- 
d^pendamment  du  hienjugd  et  de  Pautorite  de  la  decision^  est 
une  cause  suffisante  d^extinction  du  cautionnement.  Nous 
avons  en  plusieurs  fois  occasion  d'appliquer  ce  principe  que  le 
jugement  fait  foi^  mdme  h  Vigard  des  tiers^  de  la  decision  qu'il 
a  donnie  d  la  question  litigieuse ;  or  la  caution  n'a  qu'6 
V  invoquer  dans  ces  limiteSf  puisqu^il  lui  suffit  de  dire :  fe, 
debiteur  principal  n'etant  phis  tenu  vis^d-vis  du  cr^ancier,  je 
ne  puis  Vetre  moi-meme.  Ce  qui  prouve  au  surplus  que  cette 
solution  decoule  de  la  nature  mime  de  ce  contratj  &est  que^ 
s^il  n'en  etait  pas  ainsi^  le  jugement  serait  sans  utilitepour  le 
dibiteur  mime  quHl  aurait  libere^  puisque  la  caution^  qui 
serait  for  c^e  de  payer  le  creancier  si  elle  n^etdit  admise  d  lui 
opposer  r exception  de  la  chose  jugee  avec  le  debiteur  principal 
aurait  sonrecours  contre  ce  dernier. ^^^^ 

In  Brown  v.  Bradford^^^  the  G.eorgia  Supreme  Court 
said:  "The  sheriff  could,  beyond  doubt,  protect  himself 
by  the  judgment,  and  when  he  is  clear  we  think  his  sureties 
are  clear.  The  responsibility  is  for  his  default,  and  he  is 
in  default  when  he  acts  against  the  judgment  of  the  courts, 
and  not  when  he  acts  in  conformity  with  them.    He  was  not 

cation.  To  this  extent,  effect  should  be  given  to  the  judgment  in  view  of  the  privity 
existing  between  the  promisors,  and  in  yaqw  of  the  fact  of  such  ]>aymcnt  or  offset  determined 
by  the  judgment.  In  such  case,  after  the  question  of  payment  or  other  matter  in  full 
satisfaction  of  the  note  has  been  once  determined  by  such  judgment  against  the  plaintiff, 
there  can  be  no  foundation  for  a  suit  {gainst  any  other  maker  of  the  note."  On  the 
same  general  principle,  a  finding  in  a  suit  brought  against  the  maker  of  a  note  by  its 
payee  in  favour  of  the  defendant  will  ha  rex  judicata  a  suit  against  him  by  an  indorsee 
of  the  note.**  3 

»i  Lac.  Choso  Jupree,  192.  |       *»  Lovy  v.  Mc.  Oaney,  Morris  (la.),  91. 
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in  default  in  refusing  to  account  again  for  this  money  after 
there  was  a  judgment  of  the  proper  court  that  he  had  al- 
ready accounted  for  it  once,  and  was  not  bound  to  account 
for  it  any  more." 

Dr.  Bigelow  has  expressed  himself  as  of  opinion   that 
a  decision  in  favour  of  a  surety  in  a  suit  against  him  alone 
will  be  binding  against  the  creditor  in  regard  to  the  princi- 
pal debtor  also.     He  broadly  says,  that — "it  seems   clear 
that  a  judgment  in  favor  of  the  principal  or  the  surety  in  a 
suit  against  either,  upon  a  ground  applicable  to  both,  should 
(so  far)  be  accepted  as  having  conclusively  decided  against 
/    the   plaintiff's  right  of  action/'^*     The  only  authority   he 
cites  in  favor  of  this  view,  is  a   decision   by    the    Supreme 
Court  of  Missouri  in  State  v.  Coste.^^     On  general  principles 
it  is  clear  that  the  considerations  applicable  to  a  judgment 
in  favor  of  the  principal  can  have  no  application  when   the 
judgment  is  in  favor  of  the  surety  alone,    as   in   the   latter 
case  there  need  be  no  extinction  of  the   principal   debtor's 
obligation.     A  view  similar  to  that  of  Dr.  Bigelow  has  often 
been  taken  by  French  jurists  qui  admettent  que  I' existence  du 
mandat  ad  litem  pent  etre  subordonnee  a   Vissue  du  prods 
croient  que  le  debiteur  est  liberd  par  lej'ugement  qui  repousee 
li' action  du  creancier  centre  la  caution,  si  d^ailteurs  il  n^est 
pas  motive  sur  des  considerations  personelles  a  cette  derniere. 
This  view  has,  however,  often  been  dissented  on  principle 
there  also.     Thus  Lacombe  has  argued  strongly  against  it, 
and  concludes  by  saying: — Nous  pre/irons  admettre  que  se 
jugement  est  a  Vegard  du  debiteur  prificipal  *  res  inter  alios 
actaf '  et  que,  non  obstant  son  existence,  le  creancier  peut  lui 
reclamer  le  payement  de  sn  creance,  et  quele  debiteur  lui-meme 
avant  de  rembourser  la  caution,  peut  egalement  demander  a 
cette  dernier e  de  lui  rapporfer  sa  liberation  de  V obligation 
principale.^^ 

As  to  the  cases  when  the  decision  in  the  first  suit  i6 
against  the  principal  debtor,  there  is  a  general  accord  that 
ordinarily  it  is  not  binding  on  the  surety.  This  has  been 
held  directly  in  Young^ex  parte,^'^  in  which  Lush,  L.  J., said 
"  Messrs.  Cantor  claim  to  prove  for  the  amount  which  has 
been  awarded  in  an  arbitration  to  which  Mr.  Kitchin  was 
DO  party,  an  arbitration  between  themselves  and  the  prin- 

»«  Big,  Bstop.  128.  I       M  lAo.  Chose  Jogee,  108, 
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cipal  debtors  pursuant  to  the  terms  of  the  agreement.  Now 
I  agree  with  Mr.  Linklater  that,  if  jthe  guarantee  fairly 
bears  this  meaning,  not  only  that  the  firm  shall  arbitrate  if 
they  are  required  to  do  so,  but,  *I  undertake  to  pay  you 
such  sum  as  the  arbitrators  shall  find  that  they  owe  you  for 
damages,'  a  proof  might  well  be  made  for  that  sum.  But 
I  do  not  think  any  of  us  ever  saw  a  guarantee  in  such  a 
form,  and,  to  my  mind,  this  guarantee  has  not,  and  was 
never  intended  to  have,  such  an  efi^ect.  There  is  not  a  ^ 
word  said  in  it  as  to  what  amount  the  surety  will  pay  ;  it  is 
not  usual  to  say  that,  and  there  is  not  a  word  about  it 
here.  What  he  says  is,  *  I  undertake  and  guarantee  that 
all  wines  supplied  to  thera  by  you  shall  be  duly  paid  for.' 
Now,  suppose  the  dispute  between  the  parties  was  whether 
a  given  amount  was  due  for  wine ;  supposing  the  creditors 
had  brought  an  action  against  the  debtors,  and  had  proved 
before  a  jury,  and  had  got  a  verdict  for  a  given  amount 
as  being  the  debt  due  to  them  for  wines  supplied,  and  they 
had  then  brought  an  action  against  the  surety  upon  this 
guarantee,  that  verdict  would  have  been  no  evidence 
against  the  surety  of  the  amount  due  for  wines.     The   ere-  ' 

ditors  must  have  proved  it  over  again  against  the  surety, 
because  he  is  not  bound  by  any  admission  or  statements  of 
the  principal  as  to  what  amount  is  due.  He  is  only  bound 
to  pay  the  amount  which  shall  be  proved  against  him.  In 
such  a  case  as  that,  the  verdict  would  have  been  no   evi-  \ 

dence   at   all,   except  to  show  what  the   amount   of  the  \ 

verdict  was.     It  would    have   been    no    evidence    of  the  ^ 

surety's  liability  to  pay  that  amount.  Then  we  go  on  to 
the  next  clause:  M  undertake  and  guarantee  that  the 
agreement  shall  be  otherwise  duly  performed  in  all  respects.' 
That  is  all.  He  does  not  say  a  word  about  paying  any- 
thing. That  is  left  to  the  proper  legal  conclusion.  He  \ 
would  have  to  pay  damages  for  the  breach  of  the  contract 
by  the  new  firm.  How  are  those  damages  to  be  assessed  ? 
Why,  in  the  same  way  as  the  debt  would  have  to  be  assess- 
ed if  the  claim  were  for  wine  supplied.  You  must  find 
explicit  words  to  make  a  person  liable  to  pay  any  amount 
which  may  be  awarded  against  a  third  person,  whether  it  be 
by  a  jury,  or  a  judge,  or  an  arbitrator.  That  is  not  the 
natural  construction  of  the  words  of  this  guarantee  nor 
the  usual  form  ;  for,  as  I  have  already  said,  I  never  saw  a 
guarantee  which  contained  such  words.     What  the  guaran- 
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tor  engages  for  is  to  be  answerable  for  any  debt  they  may 
owe  for  wines,  and  for  any  damages  which  may  be  sustain- 
ed by  the  breach  of  any  other  of  the  provisions  of  the 
agreement.  Then  the  amount  of  the  debt  in  the  one  case, 
and  the  amount  of  the  damages  in  the  other,  must,  if  the 
surety  insists  upon  it,  be  proved  as  against  him,  just  as  it 
would  have  to  be  proved  if  the  action  were  against  the 
principal."  Similarly,  James,  L.  J.,  said :  "  It  is  con- 
tended that  he  is  liable  to  pay  any  sum  which  an  arbitrator 
shall  say  is  the  amount  of  the  damages.  The  guarantee 
must  be  expressed  in  very  clear  words  indeed  before  I 
could  assent  to  a  construction  which  might  lead  to  the 
grossest  injustice.  It  is  perfectly  clear  that  in  an  action 
against  a  surety  the  amount  of  the  damage  cannot  be 
proved  by  any  admissions  of  the  principal.  No  act  of  the 
principal  can  enlarge  the  guarantee,  and  no  admission  or 
acknowledgment  by  him  can  fix  the  surety  with  an  amount 
other  than  that  which  was  really  due  and  which  alone  the 
surety  was  liable  to  pay.  If  a  surety  chooses  to  make 
himself  liable  to  pay  what  any  person  may  say  is  the 
loss  which  the  creditor  has  sustained,  of  course  he  can 
do  so,  and  if  he  has  entered  into  such  a  contract  he 
must  abide  by  it.  But  it  would  be  a  strong  thing  to  say 
that  he  has  done  so,  unless  you  find  that  he  has  said  so 
in  so  many  words.  The  arbitration  is  a  proceeding  to 
which  he  is  no  party;  it  is  a  proceeding  between  the 
creditor  and  the  person  who  is  alleged  to  have  broken 
his  contract,  and  if  the  surety  is  bound  by  it,  any 
letter  which  the  principal  debtor  had  written,  any  ex- 
pression be  had  used,  or  any  step  he  bad  taken  in  the 
arbitration  would  be  binding  upon  the  surety.  The  prin- 
cipal debtor  might  entirely  neglect  to  defend  the  surety 
properly  in  the  arbitration ;  he  might  make  admission  of 
various  things  which  would  be  binding  as  against  him,  but 
which  would  not,  in  the  absence  of  agreement,  be  binding 
as  against  the  surety.  It  would  be  monstrous  that  a  man 
who  is  not  bound  by  any  admission  of  the  principal  debtor, 
should  be  bound  by  an  agreement  between  the  creditor 
and  the  principal  debtor  as  to  the  mode  in  which  the 
liability  should  be  ascertained/'  The  United  States 
Supreme  Court  held  in  McLaughlin  v.  Bank  of  Potomac^^^ 
that  a  former  judgment  against  an    administrator,  unless 

»»  7  How.  230. 
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fraudulent  or   collusive,  would   be  conclusive   against  his 
sureties. 

The  contrary  also  is  often  held.  Mr.Wells  says^**' — "  The 
general  rule  as  deducible  from  the  cases  is  that  a  judgment 
is  at  least  prima  facie  evidence  against  the  sureties,  but  not 
always  conclusive/^  As  for  instance,  where  one  is  surety 
for  another's  conduct,  or  where  a  suit  on  an  administrator's 
bond  is  brought,  and  a  judgment  is  adduced  in  favor  of 
a  creditor  against  the  administrator,^^  However,  in  the  case 
just  cited,  the  former  judgment  was  held  conclusive 
against  the  sureties.  The  action  in  which  the  judgment 
was  obtained  was  against  the  administrator  alone.  He 
refused  to  pay  the  judgment,  and  an  action  was  brought 
against  the  sureties  on  the  bond,  and  it  was  held  that  the 
judgment  not  being  obtained  by  fraud  or  collusion,  was 
conclusive  upon  them  in  regard  to  all  matters  of  defence 
affecting  the  merits  ot  the  controversy  between  the  parties 
to  the  judgment,  so  that  the  plaintiff  being  a  corporation 
and  the  administrator  having  pleaded  the  non-existence  of 
the  corporation  and  having  failed  in  the  plea,  the  sureties 
could  not,  in  the  subsequent  action  against  them  on  the 
bond,  be  permitted  to  deny  the  existence  of  the  corporation 
at  the  time  the  judgment  was  rendered.  And,  also,  a  judg- 
ment against  an  administrator  is  conclusive  on  his  sureties 
as  to  the  amount  of  the  indebtedness,  although  not  against 
the  heirs  not  made  parties.'*  Speaking  of  such  cases,  Mr. 
Herman  says,  broadly, — "  Upon  principle  a  judgment  in  an 
action  against  the  principal  alone  for  acts  or  omissions 
which  are  a  breach  of  the  conditions  of  his  bond,  are  in 
the  absence  of  fraud  and  collusion,  conclusive  evidence  in 
an  action  brought  by  the  same  plaintiff,  against  his  sure- 
ties on  his  official  bond,  the  cause  of  action  being  the 
same.  It  may  therefore  be  said  that  the  authorities  hold- 
ing that  judgments  against  a  principal  are  prima  facie 
evidence  in  an  action  against  the  sureties,  it  is  meant  that, 
unless  fraud  or  collusion  or  a  mistake  in  the  facts  can  be 
shown,  the  judgment  is  conclusive,  and  this  doctrine  is 
applicable  in  actions  upon  bonds  or  recognizances  given  for 
the  faithful  performance  of  the  duties  of  administrators, 
assignees,    constables,   sheriffs,  trustees  and  other   parties 
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filling  offices,  of  public  or  private  trust.  ...  In  con- 
sequence of  the  obligation  of  the  surety  being  dependent 
on  that  of  the  principal  debtor,  the  surety  was  also  regard- 
ed as  the  same  party  with  the  principal  in  respect  to 
whatever  is  decided  for  or  against  him  ....  What- 
ever has  been  decided  in  favor  of  the  principal  must  be 
taken  to  be  decided  in  favour  of  the  sureties,  who  ought  in 
this  respect  to  be  considered  the  same  party,  and  vice  versd^ 
when  the  judgment  was  aorainst  the  principal,  the  creditor 
can  make  it  available  against  the  surety,  and  demand  that 

it   be   carried    into  execution    against  him 

The  measure  of  his  (principaFs)  responsibility  is  the  mea- 
sure of  theirs  (sureties'),  and  any  act  of  the  principal 
which  estops  him  from  setting  up  a  defence  personal  ta 
himself  operates  equally  against  his  surety.'* 

Mr.  Black,  on  the  other  hand,  says :' " — **  The  general 
tendency  of  the  English  and  American  Jurisprudence  is  to 
hold,  in  ordinary  cases  of  suretyship,  that  a  judgment 
against  the  principal  is  not  conclusive  upon  the  surety, 
unless  the  latter  was  made  a  defendant  in  the  action/'^^ 
.  ,  .  And  in  New  York,  the  authorities  even  go  so  far 
;^s  to  hold  that  a  surety  for  a  debt  will  not  be  bound  by  a 
judgment  against  his  principal,  even  though  the  suit  was 
conducted,  on  the  part  of  the  principal,  exclusively  by  the 
surety  as  his  agent.^^  But  still  there  are  many  cases 
which  sustain  the  doctrine  that  the  judgment  against  the 
principal  is  at  least  prima  facie  evidence  against  the 
surety,  though  liable  to  be  impeached  for  fraud, 
collusion,  mistake,  or  payment.^  On  the  whole,  the 
best  rule  which  can  be  deduced  from  the  autho- 
rities is  that  the  judgment  is  conclusive  upon  the  surety 
only  in  cases  where  the  principal  may  be  considered 
as  the  former's  agent  in  the  particular  transaction,  and 
where,  upon  a  fair  consideration  of  the  contract  of 
indemnity,  it  may  be  construed  as  binding  the  surety 
to  a  responsibility  for  the  conduct  or  result  of  the  suit 
in  which  the  judgment  is  rendered.^  There  is  a  similar 
conflict  of  opinion  in  regard  to  the  point  among  French 
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Jurists.  The  broader  view  of  Mr.  Herman,  to  quote  from 
Lvicomhe,— est  professee  par  le  plus  grand  nombre  d'au- 
teurs  et  a  ete  depuis  long  temps  consacree  par  le  cour  de 
cnssation.^^  This  view  is  attempted  to  be  justified  on 
the  ground  of  a  mandai  by  the  pincipal  debtor  to  the 
surety  to  represent  him  in  litigation,  but  Lacombe  who  is  in 
favour  of  the  narrower  view,  points  out  that  it  is  contrary 
to  the  spirit  even  of  the  French  legislation  to  admit  so 
extended  a  mandat. 

The  cases  in  which  a  decision  against  a  principal  is 
held  by  the  American  and  the  English  Courts  to  be  res 
judicata  are  those  in  which  the  guarantee  is  really  for  the 
consequences  of  the  determination  of  the  Court  and  for  the 
consequences  to  the  principal  of  that  determination.  The 
bar  in  these  cases  is  evidently  quite  independent  of  the 
doctrine  of  res  judicata  or  any  analogous  principle,  but  a 
result  merely  of  the  conditions  of  the  contract  of  guarantee. 
It  is  on  this  principle  that  a  decision  against  an  executor, 
adininistrator^^  or  guardian  ^s  is  held  to  be  final  and  con- 
clusive against  his  sureties  in  the  absence  of  fraud  or 
collusion.  In  some  cases,  such  a  decision  has  even  been 
said  to  be  merely  prima  facie  evidence  against  the  sureties, 
but  this  is  correct  only  so  far  as  certain  other  defences 
are  also  open  to  them.  It  is  thus  generally  held  that  if  an 
administrator  does  not  plead  the  statute  of  Limitation,  the 
sureties  may  do  so  in  the  subsequent  suit  against  them. 
Thus  in  Dawes  v.  Shed^^  the  administrator  not  having 
raised  that  plea,  Parker,  0.  J.,  observed  that  **he  was 
obliged  to  make  that  defence  for  the  protection  of  the 
heirs,  devisees,  legatees,  and  purchasers  of  the  estate  which 
he  represents,'*  and  said:  •^We  are  clearly  of  opinion 
under  these  circumstances  (of  failure  so  to  plead),  the  exe- 
cutors of  the  surety  have  a  right  so  to  plead  the  same 
matter  in  their  defence,  not  being  barred  by  a  judgment 
suff^ered*  coUusively  or  negligently  by  the  administrator 
from  a  protection  which  the  law  intended  for  their  benefit." 


«i  Lac.  ChOBe  Jugee,  196. 

<•  White  V.  Weatherbee,126  Mms.  450. 

Gasoni  «.  Jerome,  68  N.  Y.  315. 

Martin  ».  Tally,  72  Ala.  23 . 

FerstiBon  o.  Olasa,  12  La.  Ann.  007. 

Hoaah  V.  People,  66  III.  176. 

Taylor  e.  Hnnt,  34  Mo.  205. 

atagle  e.  B&trekin,  44  Obior  0B7. 


Boyd  V.  OaldwelU  4  Rich.  117. 

McLaughlin  v.  Bank  of  Potomac,  7  How. 230. 

Drammond  v.  Preaton,  12  Wheat.  520. 
9»  Hafloy  0.  BoyA,  64  Ala.  S9d. 

MoOleary  e.  Menke.  100  HL  294. 

MoWmiamB  v.  Ealbaok.  55  Iowa,  110. 
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Similarly  in  Heardv.  Lodge,^^  the  Massachusetts  Supreme 
Court  having  laid  down  broadly  that  the  sureties  on  an  ad- 
ministrator's bond  are,  as  well  as  the  principal,  estopped  from 
controverting  the  validity  of  a  judgment  ascertaining  the 
amount  of  a  debt  to  be  paid  by  the  administrators,  added 
that  "the  sureties  are  not  to  be  concluded  by  a  judgment 
suffered  collusively  by  the  administrator,  and  they  have 
also  the  right  to  insist  that  the  action  against  the  adminis- 
trator shall  be  commenced  within  the  limitation  period/' 
So  also,  if  the  administrator  fails  to  file  a  suggestion  of 
insolvency  when  ha  should  have  done  so,  the  sureties  are 
not  precluded  from  doing  so  in  a  suit  against  them.^^ 

Barring  such  defences,  the  decision  in  such  cases  is 
binding  against  the  surety,  as  "the  rendering  true  accounts 
and  having  them  settled  is  a  part  of  the  duties  for  the  per- 
formance of  which  the  sureties  have  become  bound,  and 
there  is  therefore  more  reason  to  hold  them  bound  by 
judicial  determinations* of  the  liability  of  their  principals 
than  there  is  any  other  class  of  sureties,  excepting  only 
those  who  have  expressly  made  themselves  answerable  for 
the  payment  of  judgments,  or  for  other  results  of  litiga- 
tion."'*  Thus  in  Irwin  v.  Bnckus,^"^  Saunderson,  C.J.,  dis- 
tinguishing the  case  of  such  sureties  from  that  of  the 
sureties  upon  ordinary  official  bonds,  said  that  the  "  distinc- 
tion seems  to  be  founded  upon  the  terms  of  the  obligation 
into  which  the  sureties  upon  an  administration-bond  enter, 
which  are,  that  their  principal  shall  faithfully  perform  all 
the  duties  imposed  upon  him  by  the  nature  of  his  trust,  and 
will  account  for  and  pay  over  all  money  which  may  come 
into  his  hands  pursuant  to  the  orders  and  decrees  of  the 
probate  Court." 

In  Tracy  v,  Ooodwin,^^  Chapman,  J.,  in  delivering  the 
judgment  of  Massachusetts  Supreme  Court,  held  the  surety 
liable  for  the  full  amount  of  a  judgment  against  the 
constable,  and  said,  "We  think  it  more  in  conformity  with  the 
true  intent  and  spirit  of  their  obligation  to  hold  that  it  is  a 
guarantee  to  the  plaintiff  for  such  amount  as  he  has  legally 
established  to  be  due  to  himself  from  the  constable,  and 


VI  8SB  Am.  Dec  107.  I  Fergruon «.  Glase.  13  Ia.  Ann,  668. 

*>  Haret  V.  Braver.  7  Me.  399.  I  Walmeelcy  «.  Mendolaohu,  31  La.  Ann.  153, 
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that,  in  the  absence  of  fraud  or  collusion,  the  judgment 
against  him  settles  conclusively  against  his  sureties,  as  well 
as  himself,  not  only  the  right  of  the  plaintiff  to  recover 
damages  against  him,  but  the  amount  of  the  damages/' 

As  to  the  case  of  sureties  on  official  bonds,  Mr,  Free- 
man adds — "  We  shall  still  find  a  diversity  of  opinion;  but 
the  cases  holding  judgments  against  a  principal  not  to  be 
conclusive  against  his  sureties  are  relatively  more  nume- 
rous, though  probably  still  in  the  minority.'*  As  a  fact, 
the  rule  applicable  to  such  sureties  is  the  same  with  that 
applicable  to  others,  the  same  distinctions  being  observed  in 
both  cases.  Thus  in  Faif  v,  Ames^^  the  sureties  were  held 
by  the  New  York  Supreme  Court  to  be  bound  by  a  decision 
against  the  Sheriff  on  the  ground  that,  "the  defendants 
being  jointly  bound  to  indemnify  the  plaintiff,  they  were  in 
privity  of  contract  with  each  other,  and  are  to  be  regarded 
and  treated  quoad  the  contract,  and  the  rights  and  liabilities 
connected  with,  and  growing  out  of-  it,  as  one  person,"  the 
Court  expressly  observing  that  in  such  a  case  a  "  notice  of 
the  suit  to  one  is  notice  to  all,"  and  that  "if  in  addition  to 
giving  notice  to  the  Deputy,  notice  had  been  given  to  the 
sureties  also,  it  would  have  been  little  more  than  an  idle  or 
useless  ceremony,  as  it  is  to  be  presumed  that  all  they  would 
or  could  have  done  would  have  been  to  refer  the  matter  to 
their  principal,  the  Deputy,  and  cast  upon  him  the  burden 
of  the  defence,  as  the  Sheriff  has  done." 

On  the  other  hand,  it  was  held  in  Thomas  v.  HubbeW 
that  the  decision  against  the  Deputy  Sheriff  was  not  res 
judicata  against  the  sureties,  and  in  enunciating  the  general 
rule,  the  same  Court  said — **  Although  there  is  a  conflict  of 
authority  on  the  subject,  it  seems  to  be  the  better  opinion 
that,  except  in  cases  where,  upon  the  fair  construction  of 
the  contract,  the  surety  may  be  held  to  have  undertaken  to 
be  responsible  for  the  result  of  a  suit,  or  when  he  is  made 
privy  to  the  suit  by  notice,  and  the  opportunity  being  given 
him  to  defend  it,  a  judgment  against  the  principal  alone  is, 
as  a  general  rule,  evidence  against  the  surety,  of  the  fact 
of  its  recovery  only,  and  not  of  any  fact  which  it  was 
necessary  to  find   in    order   to   recover   such  judgment." 
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As  to  the  particular  case,  the  Court  added:  "The 
terms  of  the  condition  of  this  bond  do  not  bring  it  within 
the  class  of  cases  in  which  an  indemnitor  is  concluded  by 
the  result  of  a  suit  against  the  person  whom  he  has  under- 
taken to  indemnify,  upon  the  gr  oun  that  such  is  the  fair 
interpretation  of  the  terms  of  the  contract.  This  condition 
is  only  that  he  will  do  his  duty  as  a  Deputy  Sheriff.  In  the 
class  of  cases  alluded  to,  the  contract  of  indemnity  is  held  to 
stipulate  for  the  result  of  a  litifjation  to  which  the  indemni- 
tor is  not  a  party,  and  to  make  his  liability  to  defend  merely 
upon  the  result.'* 

The  real  distinction  between  these  two  cases  is  that  in 
the  former,  the  recovery  of  judgments  against  the  obligee 
was  the  very  thing  stipulated  against;  while  in  the  latter, 
it  was  only  the  general  conduct  of  the  deputy  in  respect  to 
his  duties  that  fell  within  a  fair  interpretation  of  the 
bond.  The  distinction  was  well  explained  in  Bridgeport 
Ins.  Co.  V.  fVilson^^^  in  which  the  Court  said  : — **  Cove- 
nants to  indemnify  against  the  consequences  of  a  suit  are 
of  two  classes :  (1)  where  the  covenantor  expressly  makes 
his  liability  depend  on  the  event  of  a  litigation  to  which  he 
is  not  a  party,  and  stipulates  to  abide  by  the  result;  and, 
(2)  where  the  covenant  is  one  of  general  indemnity  merely 
against  claims  or  suits.  In  cases  of  the  first  class,  the 
judgment  is  conclusive  evidence  against  the  indemnitor, 
although  he  was  not  a  party  and  had  no  notice  ;  for  its 
recovery  is  the  event  against  which  he  covenanted.^  In 
those  of  the  second  class,  the  judgment  is  primd  facie 
evidence  only  against  the  indemnitor,  and  he  may  be  let  in 
to  show  that  the  principal  had  a  good  defence  to  the 
claim."**  In  this  case,  the  covenant  was  of  the  second 
class,  and  the  decision  proceeded  on  the  principle  adopted 
in  Thomas  v.  Hubbell.  This  distinction  has  been  pointed 
out  in  several  cases.  Thus  in  Spencer  v.  Dearth^^^  fVilsony  t/., 
indeliveringlhe  judgment  of  the  Vermont  Supreme  Court, 
said  :  ♦*Some  of  the  cases  that  profess  to  follow  the  common - 
law  rule  make  it  depend  upon  what  is  the  true  meaning  of 
the  engagement  which  gives  rise  to  the  question.  They  say 
if  the   engagement  be  merely  that  a   particular  thing  shall 
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be  done  or  omitted  by  the  principal,  a  judicial  decision  in  a 
proceeding  against  him  will  avail  nothing  towards  establish- 
ing the  existence  of  the  default  on  which  it  is  founded,  in 
a  subsequent  suit  against  the  surety  or  guarantor.  But  the 
same  cases  maintain  the  doctrine  that  when  the  engagement 
is  virtually,  or  in  terms,  to  be  answerable,  not  merely  or 
directly  for  acts  in  pais ^  hut  for  their  legal  consequences,  as 
ascertained  in  the  course  of  subsequent  legal  proceedings, 
then  the  result  of  one  action  will  be  conclusive  in  the  other/* 
In  State  v.  Golerick,^  Taylor  v.  Barnes,^  and  Stuart  v. 
ThomaSf^^  also,  the  decision  against  the  principal  was  held 
to  be  only  primd  facie  evidence  against  the  sureties,  as  the 
bonds  on  which  the  claim  was  based  in  those  cases  were  not 
conditioned  for  the  payment  of  judgment.  In  such  cases  an 
indemnitor  is  bound  by  a  decision  in  a  suit  against  the  cove- 
nantee, only  if  he  is  apprised  of  the  suit,  and  a  notice 
is  given  to  him  to  come  in  and  defend.  In  Robinson  v. 
Baskins^^  the  decision  was  held  to  be  not  conclusive,  as  a 
notice  of  the  suit  had  not  been  given.  On  the  other  hand, 
inConner  v.  ReeveSj^  the  suit  was  brought  upon  an  indem- 
nifying bond  given  to  a  Sheriff  to  save  him  harmless  against 
all  '<  suits,  actions  and  judgments  that  may  at  any  time 
arise,  come,  accrue,  or  happen  to  be  brought  against  him 
for,  or  by  reason  of,  the  levying,  attaching,  and  making  sale 
under  and  by  virtue  of  an  execution  issued  to  him  as 
Sheriff ;  "  and  Andrews,  J.,  said, — **  The  covenantor,  in  an 
action  on  a  covenant  of  general  indemnity  against  j  udgments, 
is  concluded,  by  the  judgment  received  against  the  cove- 
nantee,  from  questioning  the  existence  or  extent  of  the 
covenantee's  liability  in  the  action  in  which  it  was  render- 
ed. The  recovery  of  judgment  is  an  event  against  which 
he  covenanted,  and  it  would  contravene  the  manifest 
intention  and  purpose  of  the  indemnity  to  make  the  right 
of  the  covenantee  to  maintain  an  action  on  the  covenant 
to  depend  upon  the  result  of  the  re-trial  of  an  issue, 
which,  as  against  the  covenantee,  had  been  conclusively 
determined  in  the  former  action/'  Tliis  decision  was  fol- 
lowed by  the  Supreme  Court  of  Nebraska  in  Pasewalk  v. 
Bolhnan^^   in  which    the  leading;  cases  on    the   point   are 


•  2  3  Ohio,  497.  t       *^    22  Am.  St.  K«>p.  302. 
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collected,  and  the  covenant  was  of  the  same  character ;  and 
Norval,  J.,  said, — **The  sureties  undertook  to  save  the 
officer  harmless  from  any  judgment  that  might  be  recovered 
against  him  by  reason  of  the  levying  of  the  executions.  It 
was  no  part  of  the  agreement  that  the  sureties  should  be 
notified  of  the  pendency  of  the  action.  If  the  sureties  desired 
notice  of  the  proceedings  to  obtain  the  judgment,  they 
should  have  stipulated  for  it  in  the  bond  of  indemnity  ;  not 
having  done  so,  the  failure  to  receive  such  notice  does  not 
affect  their  liability.  They  agreed  absolutely  to  be  bound  by 
any  judgment  rendered  against  the  officer.  In  the  case  of 
most  official  bonds,  the  sureties  do  not  promise  to  pay  any 
judgment  rendered  against  the  principal,  hence  a  judgment 
against  the  official  on  such  a  bond  is  not  conclusive  upon 
the  sureties,  where  the  latter  had  no  notice  of  the  suit. 
There  are  numerous  decisions,  however,  to  the  effect  that 
a  judgment  obtained  in  a  suit  on  an  official  bond  against 
the  principal  is  conclusive  against  the  sureties,  though  not 
notified  of  the  suit.^^  It  has  likewise  beeii  frequently 
held  that  a  judgment  against  an  administrator,  in  the 
absence  of  fraud,  is  conclusive  against  his  sureties.'^  The 
conclusion  we  have  reached  is,  that  in  an  action  against 
the  sureties  on  a  bond  ^ven  to  a. Sheriff  to  indemnify  him 
against  judgment  to  which  he  shall  be  a  party,  the  judg- 
ment recovered  against  the  officer  is  conclusive  against  the 
sureties,  although  they  had  no  notice  of  the  pendency  of 
the  action  in  which  the  judgment  was  obtained,  when  it  is 
shown  that  their  principal  defended  the  suit  for  the  officer.'* 

The  only  other  cases  in  which  a  surety  is  bound  by  a 
decision  in  a  suit  to  which  he  is  not  a  party  are  those  in 
which  a  notice  of  the  suit  is  given  to  the  surety.  Thus  in 
Qibson  v.  Lave^^^  it  was  held  that  a  judgment  against  a 
surety,  obtained  without  fraud  or  collusion,  in  an  action  of 
which  the  principal  or  any  co-surety  had  notice,  is  conclu- 
sive in  favor  of  the  surety  in  an  action  against  the  princi- 
pal or  the  co-surety  for  contribution*  The  Court  further 
siud  in  the  case  that  <*if  the  surety  has  notice  of  the  suit, 
and  he  does  not  choose  to  defend  it,  he  thereby  waives  all 
the  defences  he  alight  otherwise  have  to  the  introduction  of 

**  Wmm  9.  »WteW«»<i.  If  Am.  Dm,  ^99.  t        i<  Heard  «.  Lod«a,  8S  Am.  Deo.  197. 
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the  instrument  to  be  introduced  in  evidence;  and  his  right 
is  gone  to  contest  its  validity  in  a  collateral  way  in  a  suit 
brought  by  the  co-surety  for  contribution,  for  it  must  be 
deemed  res  judicata.*^  On  the  same  principle,  a  judgment 
against  one  of  the  co-sureties  in  a  suit,  of  which  notice  is 
given  to  his  co-sureties,  is  generally  held  to  be  res  judicata 
as  against  them  in  regard  to  any  issue  they  could  raise  in 
that  suit,  as  .they  stand  virtually  in  privity  with  him,  and 
are  bound  to  become  parties  to  that  suit,  and  raise  it  there- 
in.7« 

105.     It  is  also  a  well  settled  rule  that  where  one  who 
Principle  of  bar  by     ^^s  conveyed   land  to  another  with  war- 
notice  applies  to  all    ranty  of  title,  IS  vouched  m  by  the  latter, 
the  cases  of  war-     upon   due  and   proper  notice  to  defend 
"^^^y*  a  suit  of  ejectment  brought  by  a  third 

person  against  the  warrantee,  or  voluntarily  appears  and 
assumes  the  defence,  the  judgment  if  given  for  the 
stranger,  will  be  conclusive  in  a  subsequent  suit  by  the 
grantee  against  his  grantor,  of  the  fact  that  the  former  has 
been  evicted  from  his  possesssion  by  a  paramount  title.^^ 
,In  the  absence  of  notice  the  weight  of  authority  is  clearly 
in  favor  of  the  view,  that  the  judgment  will  be  admissible 
to  prove  the  eviction,  but  not  the  fact  of  the  eviction  being 
under  a  paramount  title.f^  In  case  of  sales  of  personal 
property  also  when  there  is  an  express  or  implied  warranty 
of  title,  and  the  goods  are  taken  from  the  vendee  by  a 
judgment  in  a  suit  against  him  by  a  third  person,  of  which 
suit  the  vendor  was  duly  notified  with  a  request  to  defend, 
the  latter  is  conclusively  bound  by  such  judgment."' 
It  was  held  in  Andrews  v.  Denison^^'^  that — **when  a  party 
institutes  a  suit  founded  upon  a  title  which  his  grantor  has 
covenanted  to  warrant,  and  the  defendant  sets  up  a  title 
adverse  to  and  inconsistent  with  the  title  thus  warranted, 
the  grantor  may  be  notified  to  come  in  and  defend  against 
that  title,  in  the  same  manner  that  he  may  be  notified  to 
defend  against  an  adverse  title  set  up  in  an  action  against 
his  grantee.     And  when  so  called  in,  he  will,  in   the   same 
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manner  and  to  the  same  extent,  be  bound  by  the  result  of 
the  litigation."  It  can  make  no  difference  that  there  are 
intermediate  purchasers,  and  that  the  suit  is  against  the 
last  one,  as  all  the  individuals  who  have  sold  the  property 
are  alike  warrantors  and  can  as  well  defend  the  title  in  the 
suit  against  the  last  purchaser  as  in  a  suit  against  them- 
selves, if  they  have  notice."'  It  was  held  in  Smith  v. 
Moorej^^  that  the  right  of  a  vendee  to  give  .notice  to  his 
vendor,  and  thus  conclude  him  by  the  judgment,  was 
limited  to  questions  of  the  title,  and  could  not  be  extended 
to  a  case  in  which  the  quality  of  goods  sold,  and  not  the 
title  thereto  was  in  question  at  issue.  But  the  principle  is 
often  applied  to  cases  where  the  dispute  is  not  as  to 
the  title  to  the  chattel,  but  as  to  some  collateral  matter. 
Thus  in  Carpenter  v.  Pier^^^  it  has  been  held  that  if  a 
person  guarantees  anything  whether  real  or  personal  to  be 
of  a  specified  quality  or  character,  he  may  be  brought  in 
privity  with  an  action,  to  which  his  guarantee  is  a  party, 
involving  the  character  or  quality  of  the  thing  guaranteed. 
If  on  notice  given  he  neglects  to  prosecute  the  suit,  and 
the  defence  of  the  invalidity  of  a  note  is  successfully  made, 
he  may  not,  in  a  subsequent  suit  between  himself  and  his* 
vendee,  show  that  the  note  was  not  valid. 

The  same  view  appears  to  be  taken  by  all  modern 
Jurists.  The  Romans  went  much  further  on  account  of 
their  theory  of  tacit  mandate  which  has  not  been  adopted  in 
its  entirety  even  in  countries,  the  Jurisprudence  of  which  is 
derived  directly  from  that  of  Rome.  Lacombe,  in  explain- 
ing the  salient  difference  in  regard  to  this  matter  between 
the  Roman  and  the  French  Jurisprudence  says: — ^^ Les 
furisconsultes  romains  admettaient  que  touted  les  fois  que  le 
garant  soutenait  le  proch  sur  Vobjel  garanti  au  vu  et  su  du 
principal  intiressti  ou  apres  que  sommalion  avait  He  faite  a 
celui'Ci  d^assister  au  proems  (^denuntiatio  litis),  la  decision  du 
juge  emportait  autorite  de  la  chose  jugee  pour  ou  centre  ce 
dernier.  Un  teste  nous  fait  connaitre  trois  applications  de  ce 
principe  et  ^  titre  d^ example  seulement :  *  Veluti  si  creditor 
experiri  ptzssjis  sit  debitorem  de  proprietate  pignorisy  aut 
maritus  socerum  vel  uxorem  de  proprietate  rei  in  dotem 
acceptiB^  aut  possessor  venditor  em  de  proprietate  rei  emptce.' 
Le  motif  de  cette  decision  nous  est  donrU  par  la  mime  lot : 

•^Thuntonv.  SpraU,  82M0.2O4.   |  •«  S4  Am.  Rep.  47.  |  ••.TS  Am-tDwr.  S88. 
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*  quia  ex  voluntate  efus  de  jure  qu^d  ex  persona  ageniis 
habuit  judicatum  esV  :  G^etait  done  un  cas  de  mandat  tacite 
base  sur  le  principe  genial :  <  semper  qui  nam  prohibet 
intervenire^  mandare  creditur.'  Notre  legislation  n^a  pas 
accepte  cette  theorie  du  mandat  tacite^  et  il  ne  suffirait  pas^ 
pour  qu^unjugement  fiit  opposable  h  une  per  tonne  qui  n'y  a 
pas  He  par  tie  J  quHl  fat  demontre  qu^elle  avait  connaissance 
du  proces  engagL  Nous  devrions  toutefois  admettre  la 
meme  solution  que  dans  le  droit  romain^  au  cat  oh  ce  seraii 
riellement  d'apres  une  convention  tacite  de  mandat  que 
la  partie  interessSe  aurait  laissS  son  garant  agir  en  justice 
a  son  lieu  et  place.  La  realite  des  faits  doit,  dans  cette 
espice,  Vemporter  sur  Vapparence.^ 

106*     On  the  same  principle^  if  partners  are  sued,  and 
one  of  them  being  without  the  State, 
Principle  of  bar  bv  notice    is  not  served   with   process,  and  the 
applies  to  alUhe  oases    others  notify  to  him.  of  the  pendency 
m  ^nich  there  is  a  res-        r  .t  -.^t        -^  ^  •  f%  t^ 

po^biMiyoTer.  ^^  ^^^  ^^^^  ^^e  judgnient,  even  if  he 

refuses  to  participate  in  the  suit,  will 
be  conclusive  agaiast  him  in  a  suit  by  the  others  for 
contribution.^'  The  principle  is  in  fact  of  quite  a  general 
application.  Thus  Mr.  Herman®^  says: — "  A  defendant  may 
call  upon  any  one  whose  liability  for  the  cause  of  action  is 
primary  as  compared  with  his  own,  to  assume  the  burden  of 
defence  in  the  action,  the  notice  given  by  the  defendant 
will  be  as  effectual  in  binding  such  party  by  the  judgment 
rendered  in  such  action  as  though  the  notice  emanated  from 
the  Court,  as  where  the  covenantee  in  a  deed  Is  sued  for 
possession  of  the  real  estate  by  one  claiming  under  a  para- 
mount title,  the  covenantee  may  relieve  himself  of  the 
burden  of  defending  the  suit  by  giving  notice  to  his  cove* 
nantor  of  the  pendency  of  the  suit,  and  thereby  cast  upon 
him  the  duty  of  defending  the  title,  and  bind  him  by  the 
judgment/'  Similarly,  Dr.  Bigelow  says, — ••Under  cer- 
tain circumstances  interested  persons  are  held  bound  by 
judgments  when  they  were  not  in  point  of  fact  parties  to  the 
proceedings,  by  giving  them  due  notice  of  the  suit.  This 
occurs,  for  example,  where  the  party  notified  is  liable  over 
to  the  notifying  party  to  make  good  any  recovery  by  the 
plaintiff;  the  notified  party  having  opportunity  as  well  as 
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notice  to  appear.*'®^     In  Davis  v.  Smithy^^  it  was  said  that 

*'  the  rule  seems  to  be  established  that  when  a  person  is 
responsible  over  to  another,  either  by  operation  of  law  or 
by  express  contract,  and  notice  has  been  given  him  of  the 
pendency  of  the  suit,  and  he  has  been  requested  to  take 
upon  himself  the  defence  of  it,  he  is  no  longer  regarded 
as  a  stranger  to  the  judgment  that  may  he  recovered, 
because  he  has  the  right  to  appear  and  defend  the  action 
equally  as  if  he  were  a  party  to  the  record.  When  notice 
is  thus  given,  the  judgment,  if  obtained  without  fraud  or 
collusion,  will  be  conclusive  against  him  whether  he  has 
appeared  or  not/' 

The  same  has  been  held  in  a  number  of  other  cases.^' 

In    Littleton  v.    Richardson,^^    Mr,   Justice    Bell   said: 

*•  When  a  person  is  responsible  over  to  another,  either  by 
operation  of  law  or  by  express  contract,  and  he  is  duly 
notified  of  the  pendency  of  the  suit  and  requested  to  take 
upon  himself  the  defence  of  it,  he  is  no  longer  regarded  as 
a  stranger,  because  he  has  the  right  to  appear  and  defend 
the  action,  and  has  the  .same  means  of  controverting  the 
claim,  as  if  he  were  the  real  and  nominal  party  upon  the 
record.  In  every  such  case,  if  due  notice  is  given  to  such 
person,  the  judgment,  if  obtained  without  fraud  or  collusion 
will  be  conclusive  against  him,  whether  he  has  appeared  or 
not,  for  he  is  bound  to  take  up  the  cause  at  that  point,  in 
exoneration  of  the  defendant ;  the  latter  need  not  longer 
defend.**  The  learned  Editors  of  the  i^merican  State 
Reports  say :  "  A  man  may  become  a  privy  by  being  made 
responsible  over  to  another  by  positive  law,  or  he  maj  make 
himself  a  privy  by  covenanting  for  the  resnlts  or  consequences 
of  a  suit  between  other  parties ;  and  in  either  case  the  jud^- 
ment  will  be  conclusive  against  him;  provided  he  be  notified  of 
the  pendency  of  the  suit,  and  called  upon  to  defend  the  same."^^ 

In  Duffield  v.   Scottf^*  Mr.  Justice  Buller,  said: "The 

purpose  of  giving  notice  is  not  in  order  to  give  a  ground 
of  action ;  but  if  a  demand  be  made  which  the  person 
indemnifying  is  bound  to  pay,  and  notice  be  given  to 
him,  and  he  refuse  to  defend  the  action,  in  consequence 
of  which  the  person  to  be  indemnified  is  obliged  to  pay  the 
demand,  that  is  equivalent  to  a  judgment,  and  estops  the 
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Other  party  from  saying  that  the  defendant  in  the  first 
action  is  not  bound  to  pay  the  money/'  A  notice 
calling  on  a  person  to  defend  a  suit  cannot  estop  him 
from  controverting  the  judgment  in  the  suit,  where  his 
non-liability  need  not  result  in*  a  judgment  in  favor  of 
the  party  calling  him,  so  that  where  one  sells  property 
as  called  for  by  a  bill  of  lading  issued  by  a  common  carrier, 
and  is  then  sued  by  his  vendee  on  the  ground  of  a  defi- 
ciency in  the  quantity  of  such  property,  he  cannot  bind  the 
carrier  by  asking  him  to  defend.^^  Similarly,  if  one  carrier 
on  being  sued  for  the  loss  of  goods,  gives  notice  of  it  to 
another  carrier  to  whom  he  delivered  the  same  for  trans- 
portation, asking  him  to  defend  the  suit,  a  judgment 
against  the  first  is  not  conclusive  of  the  liability  of  the 
second.  <*  Whether  such  a  relation  exists  as  to  make  the 
notice  an  estoppel,  to  that  extent,  is  an  open  question  that 
may  always  be  contested ;''  but,  as  observed  by  Walker,  J., 
in  Chicago  and  N.  W.  R.  Go,  v.  Northern  Line  Packet  Go.y^^ 
'<  when  it  is  shown  that  the  relation  does  exist,  and  that  a 
recovery  over  may  be  had  against  the  person  on  whom  the 
notice  was  served,  then  he  is  estopped  to  deny  that  the  judg- 
ment w^s  recovered  against  his  privy,  that  the  wrong  was 
perpetrated,  or  that  the  recovery  was  too  large.  In  that 
case,  the  judgment  may  be  read  in  evidence  to  show  that 
there  had  been  a  recovery  against  the  person  first  sued, 
and  the  amount  he  has  been  compelled  to  pay,  as  fixing 
the  measure  of  damages,  but  the  judgment  is  evidence 
for  no  other  purpose.'*  Nor  is  the  person  responsible  over 
precluded  by  the  judgment  in  any  case,  from  setting  up 
any  defences  which,  from  the  nature  of  the  suit  or  the 
pleadings,  he  could  not  have  interposed  in  the  first  litiga- 
tion had  be  been  a  formal  party  to  it.^' 

107.     A  notice  to  a  person  who  is  not  a  party  to  a  suit 
with  a  view  to  estop  him  by  a  Judgment 
The  notice  given  must    j^  ^l^^^  suit  must  be  such  as  to  give  a  full, 
be  express.  ^.^.^  ^^^  previous  opportunity  to  meet 

the  controversy.  Unless  legal  intimation  is  given,  even  a 
full  knowledge  of  the  proceedings  by  a  person  interested 
in  their  result,  will  not  estop  him  from  controverting  the 
judgment.^^     It  will  not  be  enough  to  estop  him  that  he 

9*  flarriion  «.  Babbftge  Tram.  Co. ,  94  Mo.  180.     I      »▼  Bl.  Jud.  688. 
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knew  of  the  suit,  and  talked  about  it,  and  intimated  that 
he  had  evidence  which  would  defeat  the  suit.^^^  Nor  would 
it  be  enough  that  he  happened  to  be  present  in  Court,  and 
may  have  cross-examined  the  witnesses,*^^*  In  Barney  v. 
Dewey^^  it  was  held  that  a  person  called  as  a  witness  might 
be  estopped,  but  the  weight  of  authority-  is  clearly  against 
that  view,  on  the  ground  that  a  witness  as  such,  has  no 
control  over  the  case.  In  Hersey  v.  Long^  the  Supreme 
Court  of  Minnesota  said,  that  the  **  notice  must  be  clear 
and  explicit,  and  convey  precise  information  that  unless 
the  person  to  whom  it  is  addressed  establishes  the  validity 
of  the  title  in  the  first  action,  he  will  be  estopped  by  the 
judgment.     But  no  case  has  decided  that  the  notice  should 

be  in  any  particular   form Most  of  the  cases 

assume  that  if  sufficient  in  substance  it  need  not  be  in 
writing ;  and  except  for  facility  in  proving  it,  and  certainty 
as  to  its  character,  we  see  no  reason  why  it  should  be 
written  or  formal.*'  The  rule  lias  been  very  clearly  laid 
down  in  Sampson  v.  Ohleyer,^  in  which  the  Court  said, 
**if  a  party  to  a  suit  has  the  right  to  resort  to  another 
upon  his  failure  in  the  action,  whether  upon  covenants  of 
warranty  or  on  the  ground  that  he  is  indemnified  by  such 
third  party,  then  it  is  clearly  his  duty  to  give  full  notice  to 
his  covenantor  or  indemnitor  of  the  pendency  of  the  suit 
what  it  is  he  requires  him  to  do  in  the  suit,  and  the 
consequences  which  may  follow  if  he  neglects  to  defend. 
Mere  knowledge  of  the  existence  of  such  action  is 
entirely   insuflScient   to  bind    the  party  by  the  judgment. 

i  In  Ifohbing  v.  Ctty  of  Chica^o^  *  the  United  States  Supreme  Court  held  that 
**  express  notice  is  not  requir^  ;  nor  was  it  necessary  for  the  officers  of  the  Corporation  to 
have  notified  him  that  they  would  look  to  him  for  indemnity.  .  .  .  All  who  are  directly 
interested  in  the  suit  and  have  knowledge  of  its  pendency,  and  who  refuse  or  neglect  to 
appear  and  avail  themselves  of  these  rights  (?'.f.,  those  which  distinguish  parties  from 
strangers)  are  equally  concluded  by  the  proceedings."  The  principle  of  that  decision  has 
been  sanctioned  by  the  New  York  Supreme  Court.  Thus  in  Village  of  Port  JervU  v.  Firnf 
yational  BanTt^  the  New  York  Court,  said  that  "  persons  notified  of  the  pendency  of  a  suit 
in  which  they  are  directly  interested  must  exercise  reasonable  diligence  in  protecting  thoir 
interests,  ami  if,  instead  of  doing  so,  they  wilfully  shut  their  eyes  to  the  means  of  know- 
ledge which  they  know  are  at  hand  to  enable  them  to  act  efficiently,  they  cannot 
subsequently  be  allowed  to  turn  around  and  evade  the  consequences  which  their  o\\'n 
conduct  and  negligence  have  superinduced."  This  has  been  cited  with  approval  in  Ashton 
V.   City  of  Uochester,  «     The  weight  of  authority  appears,  however,  to  be  against  that 
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Unless  he  is  notified  to  furnish  testimony,  or  to 
defend  the  action  or  to  aid  in  it,  he  may  well 
suppose  the  party  to  be  in  need  of  no  assistance,  and 
he  may  well  rely  upon  that  supposition."  It  has 
been  held  in  other  cases  also  that  the  notice  must 
comprise  an  express  request  to  defend  the  case,^  but  it  has 
sometimes  been  held  that,  that  is  not  essential/^ 

108.     A  person   responsible  for    the  consequences  of    a 

decision  in  a  suit  may  also  be  bound  by 

Decision  in  a  suit  will     the  decision,  even  without  having  been 

bind   every   person      ^       ^^.^       ^^    ^,.    notified    of  it.      Thus    it 

responsible  for   its  '^  x     r  n  •  .. 

con^ieqaences.  appears  to  be  generally  agreed  upon  that 

every  person  who  has  made  an  unqualified 
agreement  to  become  responsible  for  the  result  of  a  litiga- 
tion, or  upon  whom  such  a  responsibility  is  cast  by  operation 
of  law,  in  the  absence  of  an  agreement,  is  conclusively 
bound  by  the  judgment.  Thus,  if  one  covenant  for 
the  consequences  of  a  suit  between  others,  as  if  he 
covenant  that  a  certain  mortgage  assigned  by  him  shall 
produce  a  specific  sum,  he  thereby  connects  himself  in 
privity  with  the  proceedings,  and  the  record  of  the  judg- 
ment in  that  suit  will  be  conclusive  against  him.^  So  where 
a  party  whose  goods  were  insured  in  the  name  of  another 
with  whom  they  were  stored,  after  a  loss,  agreed  with  him, 
that  a  suit  should  be  brought  in  his  name  for  the  use  of 
the  owner,  and  a  suit  wa;^  brought  and  prosecuted  in  good 
faith,but  defeated  without  fault  of  the  nominal  plaintiff,  the 
owner  beinff  a  privy  in  interest,  was  held  to  l»e  concluded 
by  the  judgment  and  unahle  to  re-litigate  the  matter  in 
suit  against  the  party  who  had  made  the  insurance,  for  an 
alleged  breach  of  his  agreement  to  insure.'''  Where  several 
Insurance  Companies  agree  that  one  Company  shall  assume 
the  defence,  they  to  be  bound  by  the  judgment,  an  action 
prosecuted  and  judgment  rendered  against  such  Company 
binds  them  all."  A  judgment  against  the  original  insurer 
is  binding  upon  re-insuring  Companies  who  had  notice  of 
the  suitor  an  opportunity  to  defend.*'^  In  Sevey  v.  Chicky^' 
the  suit  was  for  possession  against  a  teiumt,  and  his  lessor^s 
title    having  been    tried,    the   decision  against  it  was   held 

t  Savoland  r.  Green,  3C  Wis.  612.  Rapolye  v.  Prince,  40  Am.  Dec.  207. 
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binding  in  a  subsequent  suit  by  the  lessor  again.st  the  grantee 
of  the  plaintiff  in  the  first  suit,  on  the  giound  that  he  "had 
made  himself  a  party  to  the  suit/'  However  he  had  not 
acted  as  a  party,  and  the  only  ground  of  treating  him  as 
such  was  that  he  had  agreed  in  writing  that,  "his  title 
should  be  tried  in  that  action  the  same  as  though  the  suit 
were  against  him/'  But  a  mere  agreement  between  several 
persons,  by  which  each  agrees  to  be  bound  by  a  verdict 
and  to  have  the  right  to  cross-examine  the  witnesses,  will 
not  make  the  decision  binding  on  any  person  who  would 
not  otherwise  be  bound  by  it.'^ 

Nor  is  this  rule  restricted  to  cases  of  contract.  It 
was  laid  down  in  Lowell  v,  Boslo7i  B.  Co.y^^  that  where 
one  was  compelled,  by  a  judgment,  to  pay  the  damages 
occasioned  by  another's  negligence,  the  amount  paid  might 
be  recovered  against  the  principal  wrong-doer,  though  con- 
tractual relations  should  not  exist  between  the  parties  to 
either  action.  On  the  same  principle,  it  has  been  held  that 
when  damages  have  been  recovered  by  a  judgment  against  a 
master  for  injuries  sustained  by  his  servant's  negligence,  the 
master  not  having  contributed,  the  sum  so  paid  by  the 
latter  may  be  recovered  from  the  servant/'''  The  cases 
cited  were  quoted  with  approval  in  Oceanic  S.  N.  Co.  v. 
Compania  T.  E.^^^  in  which  Follett,  C.  J.,  said: — **  If  another 
person  has  been  compelled  Tby  the  judgment  of  a  Court 
having  jurisdiction)  to  pay  the  damages  which  ought  to 
have  been  paid  by  the  wrong-doer,  they  may  be  recovered 
from  him." 

109. 


Bailor  barred  by  a 
decision  in  a  suit 
against  a  bailee. 


A  bailor;  does  not  claim  under  a  bailee,  but  he 
is  sometimes,  on  similar  principles,  held 
barred  by  a  decision  in  a  suit*®  to  which 
the  bailee  is  a  party.  Thus,  where  a  suit 
is  brought  against  a  bailee  for  the  bailed 
property,  and  the  bailor  participates  in  or  has  full  control 
of  the  action,  and  his  title  is  put  in  issue  in  that  action  in 
order  to  maintain  the  bailee's  defence,  the  judgment  in 
such  action  is  res  judicata  on  the  question  of  title,  and  is 
conclusive  as  to  the  nature  and  extent  of  such  title  at  the 
timeoftherenditionof  thejudgment.*^  In  Batesv.  Stanton^^ 


i«  Patton  V.  OiadweU,  1  Ball.  419. 

i»  34  Am.  Dec.  33. 

J«  Green  «.  New  Biver  Co.,  4  T.  R.  589. 

Pritchard  c.  Hitchcock,  6  Man.  &  G.   154. 

Smifcii  c.  Foran,  31.  Am.  lUp.  647- 


Grand  Trunk  By.  Go.  o.  Latham,  03  Me.  177. 
i^30Am.  St.  Bep.  685. 
i»  Kent  c.  Hudson  Niv.  B.  Co.,  33  Barb.  278. 
JB  Tarleton  v.  Johnson,  90  Am.  Dec.  516. 
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the  plaintift*,  claiming  to  be  the  owner  of  certain  goods, 
delivered  them  to  the  defendant  by  way  of  bailment ;  the 
defendant  afterwards  surrendered  them  to  the  true  owner, 
taking  from  him  an  indemnity-bond.  Thereupon  the  plaintifl 
sued  him  in  trover  for  their  conversion,  and  it  was  held 
that  a  judgment  recovered  by  the  true  owner,  in  an  action 
against  the  plaintiff  involving  the  right  to  the  goods,  was 
conclusive  against  the  plaintiff  in  his  action  against  the 
defendant,  inasmuch  as  the  parties,  though  nominally  dif- 
ferent, were  virtually  the  same  on  account  of  the  interest 
which  the  true  owner  had  in  the  defence  of  the  later  action 
by  reason  of  the  indemnity-bond  which  he  had  given  to  the 
defendant  of  record.  In  St.  Paul  National  Bank  \ .  Cannon-^ 
a  suit  by  the  pledgee  of  a  promissory  note  against  its  maker 
was  held  to  be  barred  by  a  decision  against  the  pledgor  in  a 
suit  brought  by  him  against  the  maker,  on  the  ground  that 
the  pledgee  had  sent  the  note  to  the  attorney  of  the 
pledgor  for  its  being  produced  in  the  suit  by  the  pledgor,  as 
thereby  the  maker  was  subjected  to  the  necessity  of  defend- 
ing, and  to  the  risk  of  a  recovery  against  him.  Dr.  Bigelow 
ppints^^  out  expressly,  however,  that, — **  Judgment  obtained 
by  or  against  the  bailee  cannot  be  used  for  or  against  the 
bailor*  except  in  case  of  an  action  brought  at  his  instance, 
or  by  due  authority,  or  when  he  has  received  and  retained 
the  fruits  of  the  judgment.'^^  "  It  has  even  been  held  that 
when  the  previous  suit  is  by  the  bailee  the  bar  by  the 
judgment  is  on  the  ground  that  a  suit  will  lie  by  either,  still 
the  law  will  not  suffer  a  defendant  to  be  twice  harassed 
for  the  same  cause,^^  and  therefore  only  one  suit  can  be 
brought,  and  it  will  be  a  bar  to  any  other. 

110.     Judgments  in  jper^owam  have,  in  the  absence  of 

fraud,  been  held  to  be  binding  against  third 

Judgments    in    per-     persons  as  to  the  relationship  established 

fSiiwto^nTC  wdt^    by  them  between  the  parties  and  the  extent 

{£*^latiorf*ea^^^     ^^  ^he  relationship,  and  the  amount   of 

by  them.  the  debt.*^   "  Third  persons,'*  as  observed 

by  Dr.  Bigelow,^^  "cannot  object  when 

those  who  have  .the  exclusive  right  to  settle  a  question 

have  done  so  without  fraud  upon  them.     In  the  absence  of 

21  24  Am.  St  Bep.  189.  i  Raymond  «.  Bichmond,  78  N.  Y.  354. 

7t  BifiT.  Estop.  126.  Strong  r.  Lawrence,  58  Iowa  56. 

>•  Pioo «.  Webster,  12  C-aL  110.  <  BidenKparkor  o.  Sidensparker,  83  Am.  Dec. 

2«  Qreen  o.  Clarke,  13  N.  Y.  343.  527. 
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fraud  upon  them,  those  (not  bemg  privies)  who  are  not,  or 
from  want  of  interest  might  not  be,  parties,  have  no  concern 
with  the  judgment,  and  cannot  attack  it  even  for  supposed 
want  of  jurisdiction^  or  for  fraud  upon  others."*  It  has 
thus  been  held  that  in  a  suit  by  the  creditors  of  a  certain 
person  to  set  aside  a  conveyance  by  him  in  fraud  of  them, 
a  previous  judgment  of  a  debt  in  their  favor  against  him 
will  be  conclusive  against  the  alienee  also.*  In  Gandee  v. 
Lordf^  Gardiner,  J.,  in  delivering  the  judgment,  said  : — 
"In  Creating  debts,  or  establishing  the  relation  of  debtor 
and  creditor,  the  debtor  is  accountable  to  no  one  unless 
he  acts  mala  fide.  A  judgment,  therefore,  obtained  against 
the  latter  without  collusion  is  conclusive  evidence  of  the 
relation  of  debtor  and  creditor  against  others :  First, 
because  it  is  conclusive  between  the  parties  to  the  record,  who 
in  the  given  case  have  the  exclusive  right  to  establish  it ;  and 
second,  because  the  claims  of  other  creditors  upon  the  debtor's 
property  are  through  him,  and  subject  to  all  previous  liens, 
preferences,  or  conveyances  made  by  him  in  good  feith.  Any 
deed,  judgment,  or  assurance  of  the  debtor,  so  far  at  least  as 
they  conclude  him,  must  estop  his  creditors  and  all  others. 
Consequently  neither  a  creditor  nor  stranger  can  interfere  in 
the  bond  fide  litigation  of  the  debtor,  or  retry  his  cause  for 
him,  or  question  the  effect  of  the  judgment  as  a  legal  claim 
upon  his  estate.  A  creditor's  right,  in  a  word,  to  impeach 
the  act  of  his  debtor  does  not  arise  until  the  latter  has 
violated  the  tacit  condition  annexed  to  the  debt,  that  he  has 
done  and  will  do  nothing  to  defraud  his  creditors/'  The 
weight  of  authority  is,  however,  in  febvour  of  the  view  that 
though  a  judgment  may  be  evidence,  in  certain  cases,  of  the 
relationship  established  by  it,  against  persons  not  parties  to  it, 
yet  it  cannot  be  binding  against  them,  unless  it  is  of  the 
nature  of  a  judgment  in  rem. 

Law  attributes  verity  only  to  the  substantive  as  opposed 
to  the  judicial  portion  of  the  record.  Almost  every  text 
writer  on  the  Law  of  Evidence  says  that  a  judgment  is 
admissible  only  to  prove  the  fact,  that  the  judgment  was 
rendered,  and  there  is  a  material  difference  between  proving 
the  existence  of  the  record  and  its  tenor,  and  using  the  record 
as  the  medium  of  proof  of  the  matters  of  fact  recited  in  it. 
As  an  illustration  of  the  rule,   it  is  generally  held  that  a 

"  Wflcber».Eobert80ii,78Va.e(tt.  i         2»  Inman  t>.  Mead,  07  Haas.  810 

»BrigluuDc.  Fay«i-wwtber,140MaM.4ll.  OoMnow  «.  Smith,  07  Maw.  ^ 
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judgment  by  a  creditor  against  a  surety  is  evidence  in  an 
action  by  the  surety  against  the  principal  debtor,  of  the 
amount  the  surety  has  been  compelled  to  pay,  but  not  of  his 
liability  to  pay  it.^  Mr,  Field  says'*  "  It  is  a  general  rule, 
which  has  been  acknowledged  and  followed  in  India  as  well  as 
in  England,  that  a  judgment  in  a  criminal  case  (unless, 
indeed,  admissible  as  evidence  in  the  nature  of  reputation) 
cannot  be  received  in  a  civil  action  to  establish  the  truth  of 
the  facts  upon  which  it  was  rendered,  and  that  a  judgment 
in  a  civil  action  cannot  bo  given  in  evidence  for  such  a  pur- 
pose in  a  criminal  prosecution.*^  In  suits  brought  to  set 
aside  alienations  made  by  Hindu  widows  and  other  persons^ 
who  have  not  an  absolute  and  complete  interest  in  the  proper- 
ty alienated,  the  question  is  often  raised,  whether  or  not  the 
adienation  was  made  for  necessary  purposes.  In  order  to 
prove  such  necessity,  decrees  are  frequently  produced 
without  evidence  being  given  of  the  circumstances  under 
which  the  debts  were  contracted,  for  the  recovery  of  which 
these  decress  were  obtained.  Upon  the  principle  above 
stated,  it  might  appear  that  such  decrees,  though  good 
evidence  of  the  amount  paid,  are  not  evidence,  at  least  on 
behalf  of  the  alienors,  of  the  facts  constituting  the  necessity." 


»i  King,  •.  Norman,  4  C.  R  884.  I  Keramatola  c.  Ghiilam  Hosen,  IX  W.  B.  77, 

Young  Sx-parU,  17  Cb,  D.  668.  I  AU  Baksh  c.  Samirudin.  IV  B.  L.  B.  A.  0.  81. 
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CHAPTER  V. 


Essential  Jurisdiction. 


111.     A  decision  to  be  res  judicata  must  be  of  a   Court 
_        ,  ^.        .    oi  competent   jurisdiction.       The  term 

SdicS^  ^^^   ^*«^'^  connotes  a  Court    regularly 

constituted  by  the  Government  of  the 
territory  in  which  it  may  be  situate.  *'  Jurisdiction  cannot 
be  predicated  of  any  voluntary  or  self-constituted  tribunal, 
lacking  the  color  of  Governmental  authority."*  The  legally 
constituted  Courts  of  a  de  facto  Government  and  the  de 
facto  Courts  of  a  lawful  Government,  are  both  Courts  that 
can  have  legal  jurisdiction.  A  Court  is  said  to  be  of  com- 
petent jurisdiction  with  regard  to  a  suit,  when  it  has  authority 
to  hear  and  determine  that  suit.^  The  conception  of 
jurisdiction,  however,  is  not  quite  the  same  in  all  countries 
and  varies  at  different  times  even  in  the  same  country,  the 
variation  consisting  chiefly  in  the  extent  to  which  the  re- 
straints attaching  to  the  mode  of  the  exercise  of  the  jurisdiction 
in  any  case  are  included  in  that  conception  itself.  The 
earlier  conception  was  generally  the  broadest,  and  has  not 
quite  disappeared  even  now.  It  was  defined  as  potestas  de 
publico  introducta  cum  necessitate  jurisdicendi.  It  was 
even  said  to  be  the  **  right  by  which  judges  exercise  their 
power.''  Baldwin,  J.,  in  delivering  the  judgment  of  the  United 
States  Supreme  Court  in  State  of  Rhode  Island  v.  State 
of  Massachusetts^^  said  :  *^  Jurisdiction  is  the  power  to  hear  and 
determine  the  subject-matter  in  controversy  between  parties 
to  a  suit,  to  adjudicate  or  exercise  any  judicial  power  there." 
In  Ex  parte,  Reed^^  the  same  Supreme  Court  described  juris- 
diction as  "  the  power  to  hear  and  determine  and  give  the 
judgment  rendered."  The  Iowa  Supreme  Court  defined 
jurisdiction  to  be  *'  the  authority  of  law  to  act  officially  in  the 
matter  then  in  hand/'^  The  Pennsylvania  Supreme  Court 
defined  it  as  the  power  and  authority  to  declare  the  law.*  The 
Supreme  Court  of     California    still    further     widened    the 


1  Bl.  Jnd.  262. 

2  Sheldon  v.  Newton,  8  Ohio,  404. 
United  Btateii «.  Arredondo,  0  Pet.  TOO. 
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conception,  and  said  : — "  It  is  in  fact  the  power  to  do  both  or 
either  ;  to  hear  without  determining,  or  ta  determine  without 
hearing/  The  Indiana  Supreme  Court  defined  it  as  *'  authority  to 
move  in  a  cause,"®  and  even  as    '*  any  movement  in  a  cause." ^ 

On  the  other  hand,  it  has  even  been  defined  merely 
as  the  '*  power  to  inquire  into  the  fact,  to  apply  the  law  and 
declare  the  judgment  in  a  regular  course  of  judicial  pro- 
ceeding." ^^  There  is  a  clearly  defined  attempt  discernible  in 
recent  cases  to  restrict  the  definition  of  jurisdiction 
in  all  directions.  Some  Courts  have  tried  to  escape  from  the 
position  that  the  judgment  of  a  Court  having  jurisdiction  to  hear 
and  determine  is  conclusive,  by  adding  to  its  definition  a  new 
element,  viz.^  that  jurisdiction  is  not  merely  the  power  to  hear 
and  determine,biit  also  to  render  the  particular  judgment  which 
was  rendered."  In  Ex  parte  Wcdker^^  the  Alabama  Supreme 
Court  said :  *'  Jurisdiction  is  the  power  or  authority  to  pronounce 
the  law  on  the  case  presented,  and  to  pass  upon  and  settle  by 
its  judgment  the  rights  of  the  parties  touching  the  subject- 
matter  in  controversy,  and  to  enforce  such  sentence."  The 
Louisiana  Supreme  Court  spoke  of  it  in  Succession  of  WeigeW^ 
as  a  power  constitutionally  conferred  upon  a  judge  or 
magistrate,  to  take  cognizance  of  and  decide  causes  according 
to  law,  and  to  carry  Ins  sentence  into  execution."  In  Stuart 
V.  Anderson^^^  jurisdiction  over  the  non-resident  defendant  had 
been  acquired  by  the  Court,  but  subsequent  to  that  the 
plaintiff  amended  the  claim  by  introducing  an  entirely  new 
cause  of  action,  and  the  Supreme  Court  of  Texas  held  the 
judgment  void  on  tbe  ground  of  want  of  jurisdiction  over  the 
defendant. 

There  is  a  similar  conflict  of  opinion  even  among  the  text- 
writers.  Messrs.  Vanfleet  and  Hawes  are  in  feivour  of  the  broadest 
conception  of  the  term.  The  former  approves  as  the  best, 
the  definition  given  by  Green,  C.  J.,  who  in  Perrine  v.  Farr^^^ 
defined  jurisdiction  merely  as  *  power.'  The  latter  adopting  the 
language  used  by  the  Massachusetts  Supreme  Court  in  Hopkins 
v.    Company f^^   observes"  that  jurisdiction  "  embraces  every 
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kind  of  judicial  action  upon  the  subject-matter,  from  finding 
the  indictment  to  passing  the  sentence."  On  the  other  band, 
Mr.  Herman  defines  jurisdiction  to  be  the  right  to  pronounce 
judgment,  acquired  through  '*  due  process  of  law/*  which, 
he  adds  "  imports  the  right  of  the  person  affected  thereby 
to  be  present  before  the  tribunal  which  pronounces  judg- 
ment,  to  be  heard  by  testimony  or  otherwise,  and  to  have 
the  right  of  controverting  by  proof  every  material  fact  which 
bears  on  the  question  of  right  in  the  matter  involved,*'  and 
**  means  a  course  of  legal  proceedings  according  to  those 
rules  and  principles  which  have  been  established  by  our 
jurisprudence  for  the  protection  and  enforcement  of  private 
rights.'""  Mr.  Black,  also  defines  jurisdiction  to  be  •'  the 
power  and  authority  constitutionally  conferred  upon(or  con- 
stitutionally recognized  as  existing  in)  a  Court  or  Judge  to 
pronounce  the  sentence  of  the  law,  or  to  award  the  remedies 
provided  by  law,  upon  a  state  of  facts,  proved  or  admitted, 
referred  to  the  tribunal  for  decision,  and  authorized  by  law 
to  be  the  subject  of  investigation  or  action  by  that  tribunal, 
and  in  favor  of  or  against  persons  (or  a  res)  who  present 
themselves,  or  who  are  brought,  before  the  Court  in  some 
manner  sanctioned  by  law  as  proper  and  sufficient,"" 

112.  As  to  the  constituents  of  jurisdiction,  Mr.  Black 
says, — **  Jurisdiction  naturally  divides 
^'TiSSion!  '^  ^'"  ^^self  into  three  heads.  In  order  to  the 
validity  of  a  judgment,  the  Court  must 
have  jurisdiction  of  the  persons,  of  the  subject-matter, 
and  of  the  particular  question  which  it  assumes  to  decide. 
It  cannot  act  upon  persons  who  are  not  legally  before  it, 
upon  one  who  is  not  a  party  to  the  suit,  upon  a  plaintiff 
who  has  not  invoked  its  arbitrament,  or  upon  a  defendant 
who  has  never  been  notified  of  the  proceeding.  It  cannot 
adjudicate  upon  a  subject  which  does  not  fall  within  its 
province  as  defined  or  limited  by  law.  Neither  can  it  go 
beyond  the  issues  and  pass  upon  a  matter  which 
rhe  parties  neither  submitted  nor  intended  to  submit 
for  its  determination. "•"  It  has  been  further  laid 
down  that  *•  before  jurisdiction  can  be  affirmed  to 
exist,  it  must  be  made  to  appear  that  the  Jnw  has  given 
the  tribunal  capacity  to  entertain  the  complaint  against 
the  person  or  thin^  sought  to  be  charged  or  affected  ; 
that  such  complaint  has  actually  been  preferred;    and  that 

»o  Horm.  Comm.  70.  i  "  Bl,  .lud.  3C1.  j  J>  Bl.  Jiid.  361. 
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such  person  or  thing  has  been  properly  brought  before 
the  tribunal,  to  answer  the  charge  therein  contained."*' 
There  is  a  general  unanimity  of  opinion,  however,  that 
jurisdiction  over  the  subject-matter  of  a  suit  is  the  most 
essential  constituent  of  the  jurisdiction  over  the  suit,  and 
may  therefore  for  ease  of  reference  be  designated  essential 
iurisdiction.  The  subject-matter  of  a  suit,  when  reference 
is  made  to  questions  of  jurisdiction,  is  defined  to  mean  the 
nature  of  the  cause  of  action  and  of  the  relief,'*^  In  fact, 
iurisdiction  has  been  described  as  the  right  to  adjudicate 
concerning  the  subject-matter  in  a  given  case,*^  hs  the  right 
**  to  determine  the  controversy  or  question  in  issue  between  the 
parties  or  grant  the  relief  prayed.'*  *•  Jurisdiction  over 
subject-matter  is  a  condition  precedent  to  the  acquisition 
of  authority  over  the  parties,''  '*^  which  also  is  generally  held 
to  be  essential  for  jurisdiction.  Speaking  of  the  nature  of 
such  jurisdiction,  Folger,  J.,  observed  in  Hunt  v.  Hunt.^^ 
that  it  was  **  power  to  adjudge  concerning  the  general 
question  involved,'* — **  power  to  act  upon  the  general,  and, 
so  to  speak,  the  abstract  question,  and  to  determine  and 
adjudge  whether  the  particular  facts  presented  call  for  the 
exercise    of  the  abstract  power." 

113.     Jurisdiction      over       subject-matters        primarily 

depends  on   the  nature  of  the  cause  of 

Jiimdiction  over  sulv     action   alleged  and  of  the  relief  asked. 

iined  b^^'«i^^^^^  '^  ^^^^  "^^  depend  upon  facts,  or  the 
^atLeiu^ claim!  actual  existence  of  matters  and  things, 
but  upon  the  allegations  made  concerning 
them.  Mr.  Vanfleet  says, — "If  certain  matters  and  things 
are  alleged  to  be  true,  and  relief  prayed  which  the  tribunal 
has  power  to  grant,  if  true,  that  gives  it  jurisdiction  over 
that  proceeding,*'  and  that,  a  great  (ieal  of  *•  trouble  has  arisen 
from  the  mistaken  conception  that  jurisdiction  depends 
upon  facts,  or  the  actual  existence  of  matters  and  things, 
instead  of  upon  the  allegations  made  concerning  them*'; 
and  that  such  a  mistaken  conception  has  caused  Courts  to 
hold  that  judgments  on  paid  claims,  or  claims  barred  by 
the  Statute  of  Limitations,  were  void.^^  In  Two  Rivers 
Manufacturing  Co.  V.  Bet/e7\^^  the  Wisconsin  Supreme  Court 
observed  that  the  continued  existence  of  plaintiffs  right  to 

i«  Sheldon  «.  Newton,  3  Ohio  49*.  |  Fr.  Jud.  183. 

» ♦  Cooper  «.  Reynolds,  10  Wall.  81C.  "  28  Am.  Rei>.  129. 

js  Munday  v.  Vail.  34  N.  J.  Law.  422.  '<  Iaw.  Col.  Att.  71, 

)«  Hope  «.  Blair.  »4  Am.  >t.  Rep.  169.  I  J»  17  Am.  St.  Rop.  1 II. 


Digitized  by 


Google 


d.  lis. J,  SUBJECT  HATTBB  IS  DETERMINED  BY  PLAINTIFF'S  STATEMENT  OF  CLAIM.     241 

recovery  was  essential  to  the  continuance  of  the  jurisdiction 
of  the  Court  over  the  subject-matter,  and  therefore  if  he,  after 
bringing  the  suit  should  accept  payment  of  the  demand  sued 
upon,  and  subsequently  take  judgment  therefor,  it  would  be 
void,  because  the  subject-matter  of  the  action  had  been 
extinguished  by  its  payment.*  Mr.  Freeman  says—*'  This 
decision  is  based  upon  a  mistaken  conception  of  the  subject- 
matter  of  the  action.  It  is  not  the  existence  of  a  cause 
of  action  which  constitutes  the  subject-matter,  but  the 
allegation  of  such  existence.  The  allegation  may  be  found  on 
judicial  investigation  to  be  false ;  but  this  is  not  equivalent 

a  The  decision  in  this  case    was  that   the  Oourt   had  not  jurisdiction  to  award 
costs  as  the  proceedings  were  statutory  and  the  statute  did  not  authorize  an  award 
of  costs.    Orton,  J.,  in  the  jud^ent  of  the  Court  laid  it  down  as  a  firmly  established 
doctrine,  '*  that  although  the  Court  may  have  jurisdiction  of  the  cause,  it  might  lose 
it  and  do  acts  in  the  same  without  the  authority-  of  law  that  would  be  Toid  for  want 
of  jurisdiction."    It  was  only  inddentaUy  that  the  learned  Judge  said,  '*The  cause 
was  disposed  of   and    determined   by    the    remoyal   of    the   cause    of   action    there- 
from.   The  jurisdiction  of  the  Oourt  in  that  action  was  terminated.    Has  tiie  Court 
juriidiotion  to  hear  and  determine  and  render  judgment  in  a  pretended  action,  when  no 
cause  of  action  is  shown  or  claimed.    No  more  has  the  Court  the  jurisdiction  to' 
continue  the  action  and  render  judgement  therein,  after  the  cause  of  action  has  been 
withdrawn  from  it  or  is  out  of  it  any  way.    It  has  no  jurisdiction  except  to  dismiss 
it  or  expunge  it  from  the  records,    li  there  never  was  or  there  is  no  longer  any  sub- 
ject-matter of  the  action,  tiien  l^ere  is  no  jurisdiction.''    The  Editors  of  uie  American 
State  Reports  after  observing  that  this  reasoning  is  somewhat  startling,  say;  «It 
subjects   judgments    to  collateral    assault,  after  unquestioned  jurisdiction  over  the 
parties  has  been  obtained,  because  of  the  occurrence  of  facts  pendente  lite  not  capable 
of  ascertainment  from  the  files  and  records,  and  to  which  the  attention  of  the  Court 
was  not  directed.    It  declares  that  a  judgment  may  be  pronounced  void  because  the 
Court,  during  the  pendency  of  the  aotion,  ceased  to  have  lurisdiction  over  the  subject- 
matter,  and  that  it  ceases  to  have  such  jurisdiction  when  tne  demand  sued  for  has  been 
satisfied.    The  error  of  the  Oourt,  as  we  conceive,  arose  from  its  assumption  that  the 
debt  or  demand  sought  to  be  enforced  was  the  subject-matter  of  the  action.    If  this 
assumption  be  correct,    then  Uie  necessity  for  a  demand  or   debt  or  other  right  of 
action  in  the  plaintifP,  at  the  commencement  of  his  proceedings,   ought  also  to   be 
afllrmed  as  an  essential  of  jurisdiction.    For,  surely,  if  a  Court  cannot  exercise  jurisdic- 
tion because  a  cause  of  action  has  been  exting^uished,  it  must  be  equally  powerless  when 
no  cause  of  action  ever  existed.    It  is  not  the  debt,  demand,  or  ri^ht  to  relief  whioh  con- 
stitutes the  subject-matter  of  jurisdiction ;  for  the  exercise  of  the  jurisdiction  often  results 
in  the  judicial  establishment  that  the  plaintiff  had  no   debt,  demand,  nor  right  to 
relief.    In  that  event,  the  Oourt  is  not  ousted  of  jurisdiction,  and  required  to  diamigfl 
the  action.    Its  duly  is,  raUier,  to  proceed  to  render  judgment,  on  the  merits,  against 
the  plaintiff,  and  in  favor  of  the  defendant.    The  subject-matter  of  jurisdiction  b  to 
be  found  in  the  allegations  of  the  litigants,  and  not  to  be  ascertained  outside  of  them* 
If  the  complaint  filed  presents  a  case  entitling  the  plaintiff  to  the  action  of  the  Court, 
then  there  is  a  subject-matter,  though  no  evidence  can  be  adduced  to  support  any  of 
the  allegations  in  the  oompUdnt,  or  Siough  all  of  them  may  be  subsequently  disproved, 
or  confessed  to  be  untrue.    If,  by  anv  means,  a  complaint  once  filed  in  Oourt  could 
be  withdrawn  from  the  files,  so  tliat  the  Oourt  could  have  no  further  right  to  consider 
whether  it  was  true  or  false,  or  to  g^rant  either  party  any  relief,  if  true  or  felse, 
or  if,  while  the  complaint  remained  on    file,  the  Court  were  either  destroyed,  or 
its  powers  so^  restrictea  that  it  no  longer  had  authority  to  consider  the  complaint,  or 
to  grant  relief  to  either  party,  then  a  case  would  be  presented,  either  of  uie  with- 
drawal of  a  subject-matter  from  jurisdiction,  or  of  the  withdrawal    of  jurisdiction 
from  a  subject-matter.    The  change,  on  the  one  hand,  would  be  apparent  from  some 
action  taken  in  Oourt,  and  to  be  ascertained  from  its  records  or  files,  while,  on  the 
other  hand,  loss  of  jurisdiction  would  be  disclosed  in  some  statute  or  constitution 
destroying  or  dIminiMiing  the  powers  of  the  Court. 
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to  a  finding  that  there  is  no  subject-matter  of  the  action, 
and,  instead  of  demonstrating  that  the  Court  cannot  pro* 
ceed  further,  makes  it  incumbent  upon  it  to  pronounce 
final  judgment.  The  discharge  of  a  cause  of  action  by 
payment  after  the  commencement  of  a  suit  can  no  more 
divest  the  jurisdiction  of  the  Court  than  the  payment 
of  the  same  cause  of  action  before  suit  was  brought 
could  have  made  it  impossible  for  the  Court  to 
entertain  the  action  and  to  require  the  defendant 
to  appear    in  response    to  its  process." «« 

The  Courts  also  have  repeatedly  held  the  same.  Thus 
in  People  v.  Sturtevaat^^^  Johnson,  J.,  said,  that  the  existence 
of  jurisdiction  does  not  involve  *<  the  existence  of  an 
equity  (right)  to  be  enforced,  nor  the  right  to  avail  himself  of 
it  if  it  exists.  It  precedes  these  questions,  and  a  decision 
upholding  the  jurisdiction  of  ihe  Court  is  entirely  consist* 
ent  with  a  denial  of  any  equity  (right)  either  in  the  plaintiff 
or  in  any  one  else.  •  .  •  Have  the  plaintiffs  shown  a  right 
to  the  relief  which  they  seek  ?  and  has  the  Court  authority 
to  determine  whether  or  not  they  have  shown  such  a  right  ? 
A  wrongful  determination  of  the  question  first  stated  is 
error,  but  can  be  re-examined  only  on  appeal.  The  other 
question  is  the  question  of  jurisdiction."  In  Whittlesey  v. 
Franiz,^  the  Court  of  Appeals  of  New  York  said,— **  The 
jurisdiction  of  the  Court  to  entertain  the  proceeding  did 
not  depend  upon  the  truth  of  the  facts  alleged  in  the 
petition  ....  and  whether  it  decided  rightly  or  not 
was  not  a  matter  affecting  its  jurisdiction."  In  Bolgiano  v. 
Gooke,"^^  It  was  held  that  where  the  allegations  of  a  plaint 
were  sufficient  to  give  jurisdiction,  defective  proof  could  not 

If  aajrUung  oocnrs  pfiuimte  Ute  temuDating  a  plaintdff'B  light  to  reooyeiN  surely 
this  does  not  destroy  jnrisdiotioii,  but  ratlier  requires  that  Jmisdiotioii  8°*^  ^^ 
proper  supplemental  pleadings,  be  exercised  oyer  the  ohanged  oondition  df  affairs 
to  the  end  that  the  cessation  of  the  right  of  reooy^sry  be  judicially  established. 
In  the  principal  case,  the  alleged  payment  of  the  oaose  of  action  might  doubUess 
haye  been  made  known  to  the  Court  by  proper  supplemental  pleadings,  on  which 
issues  migfht  haye  been  formed  and  eyidence  reoeiyed.  Neither  the  pleading  nor  the 
eyidence  could  haye  shown  that  there  was  no  longer  a  subject-matter  of  jurisdic- 
tion, niey  would  rather  tend  to  exhibit  an  additional  subjeot-matter,  yiM^  an 
issue  respecting  an  alleged  discharge  pendente  lite  of  the  original  cause  of  action.  The 
establishment  of  the  issue  tendered  by  the  defendant  would  not  oust  the  Court  of 
jurisdiction.  If  it  did,  the  judgment  should  be  merely  of  dismissal  of  the  action  for 
want  of  jurisdiction,  leaying  the  plea  of  satisfaction  petuknU  lite  undetermined ;  for 
if  a  Court  has  not  jurisdiction,  it  can  do  nothing  beyond  proclaiming  that  fact."  ^  ^ 

19  IT  Am.  St.  Rep.  149.  I       >2  74  N.  Y.  456. 

39  Fr.  Jnd.  a08.  |       ?•  10M4.876. 
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fiffect  it.  In  Darling  v.  Gonklin,^^  the  Court  had  jurisdiotioa 
only  up  to  $  203,  and  Kyan,  C.J.,  said,  that  if  the  plaint 
bad  not  stated  the  value  of  the  chattels  sued  for  or  had 
stated  it  over  that  amount,  the  Court  would  not  have  had 
jurisdiction,  whatever  the  value  might  be  in  fact,  and 
the  whole  proceeding  would  have  been  coram  non  fudice, 
but  the  plaintiff's  statement  of  the  value  gave  jurisdiction 
to  the  Court,  which  rested  on  that  statement  **  independ- 
ently of  the  value  of  the  chattels  in  fact,  until  his  judg- 
ment should  determine  the  value.  .  .  .  When  that 
found  the  value  to  exceed  $200,  the  jurisdiction  of  the 
action,  derived  from  the  affidavit,  ceased  for  all  purposes 
except  the  statutory  judgment  of  abatement,  independently 
of  the  value  in  fact.  But  that  determination  ousted  the 
jurisdiction  only  thenceforth  ;  it  did  not  operate  to  defeat 
the  jurisdiction  theretofore  conferred  by  the  affidavit/' 

In  England,  Lord  Chief  Justice  Denman  said  in  Reg.  v. 
Bolton,^^  that  "  the  question  of  jurisdiction  does  not  depend 
upon  the  truth  or  falsehood  of  the  charge,  but  upon  its 
nature ;  it  is  determinable  on  the  commencement,  not  at 
the  conclusion  of  the  inquiry."  The  same  has  been  held 
repeatedly  in  this  country.  For  instance,  Mr.  Justice 
Wells  observed  in  Sikur  Chund  v.  Soaring  Mull^^^  that 
**  the  jurisdiction  of  the  Court  could  not  be  taken  away 
because  the  evidence  was  defective.'* 

114.     Jurisdiction  over  subject-matter,  like  all  other 

jurisdiction,  is  conferred  by  the  sovereign 

Civil  Courts  can  take     authority  which  Organizes  the  Court,  and 

cognizance  of  all     jg  ^  ^  general  rule,  to  be  sought  for  in 

suits    of    a     civil      ^,'  ^    ,        ^  r  -^  •     ^1 

nature.  ^"^  general  nature  of  its  powers  or  in  the 

authority  specially  conferred.^  In  India 
it  is  prescribed  and  regulated  by  positive  law,  and  mostly 
by  the  Acts  of  the  Indian  Legislature.  It  depends  pri- 
marily on  the  nature  of  the  suit,  and  Sec.  11  of  the  Civil 
Procedure  Code  broadly  lays  down  that  **  the  Courts  (Civil) 
shall,  subject  to  the  provisions  contained  (in  the  Code),  have 
jurisdiction  to  try  all  suits  of  a  civil  nature  excepting 
suits  of  which  their  cognizance  is  barred  by  any  enact- 
ment for  the  time  being  in  force.'*  The  word  *  civil '  is  a 
very  comprehensive  word,  admitting  of  a  variety  of  differ- 
ent significations,  but  as  qualifying  the    word  <suit,'  it 

>«4SWit.498.  ''  I      2«  1  Hyde.  STl 
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cannot  be  understood  as  synonymous  with  *  municipal  *  or 
even  as  the  opposite  of  *  criminal.'  In  Kodit/alam  Rungasatni 
V.  Sudersanay^^  Mr.  Justice  HoUoway  after  observing,  that  it 
was  not  used  as  an  antithesis  to  ecclesiastical,  said  that 
**  civil  nature  means  such  rights  as  are  vested  in  the 
citizen,  and  fall  within  the  domain  of  private  and  not  of 
public  law." 

115.     Suits   relating  to  merely  religious   matters  and 
Q  .,  .-  brought  merely  for  regulating  the  ritual 

Suits  for  mere   regu-         n      ^-    .  *^         •   i^    i.  x  r 

lation  of  ritual  or  of  religious  or  social  character  or  for 
observance  of  reli-  mere  observance  of  religious  honors  have 
gious  honors  are  always  been  held  to  be  not  of  civil 
cUcZt!'^''  ^^  nature,  and  beyond  the  cognizance  of 
Civil  Courts.  In  Sri  Sunkar  v.  Sidha 
Lingaya  Charanti,^^  the  suit  was  to  claim  for  the  Swami 
(a  chief  priest  of  the  Samartava  sect  of  Brahmans)  the 
exclusive  right  of  being  carried  crosswise  on  the  high  road 
in  a  palanquin  on  ceremonial  occasions  in  virtue  of  a  grant 
from  the  ruling  power  to  a  predecessor  of  his  in  office,  and 
it  was  held  by  the  Sadar  Court  of  Bombay  on  a  remand 
by  their  Lordships  of  the  Privy  Council  not  to  be  main- 
tainable.* This  decision  was  followed  by  Westropp,  0  J., 
and  Melvill,  J„  in  Sangapa  v.  Gangapa^^^  in  which 
case  the  plaintiff  claimed  a  declaration  of  his  right  to  take  a 
cupola  to  a  certain  temple,  and  to  place  it  upon  the  car  of  the 
idol,  and  to  take  a  nandicola  (bamboo)  with  torn  toms 
from  his  house  to  the  temple,  and  to  offer  the  first  cocoanut 
to  the  idol  at  the  annual  festival  held  in  honor  of  a 
certain  Lingayat  Saint,  but  the  suit  was  held  not  to 
be  maintainable  as  it  had  been  brought  to  vindicate 
plaintiff's  right,  not  to  an  office,  but  to  a  mere  dignity 
unconnected  with  any  fees,  profits  or  emoluments.  The 
same  view  was  enunciated  by  the  High  Court  of 
Bombay  in  Vasudev  v.  Vamnajiy'^  in  which  the  suit  was 
brought  by  the  plaintiffs,  «<as  members  of  a  Committee  of 

b  The  Bombay  High  Court  in  Naravan  Sadanand  y.  Balkrithnay^^  no  doubt  held 
that  where  the  plaintife  enjoyed  the  exclusive  right  of  breaking,  on  a  certain  day,  a  curd- 
pot  in  a  particular  part  of  the  temple,  the  defencUnts'  breaking  of  their  own  curd-pot  on 
that  day  in  any  part  of  that  temple  was  a  violation  of  that  right,  entitling  the  plaintiffs  to 
damages  for  which  a  suit  would  lie  in  a  Civil  Court.  No  question  was  raised  however  in 
that  case  as  to  whether  the  suit  would  lie,  and  the  decision  has  not  been  followed. 

3ftXIM.J.4S2.  I       SI  I.  L.  R.,  II  Bom.  478. 

«  L  lu  R.,  n  Bom.  478(a).  I      m  I.L.  R.,  V  Boix^  «0, 
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management  of  a  Hindu  temple,  to  compel  the  defendants, 
who  are  hereditary  pujaris  or  priests  of  the  temple,  to  take 
out  certain  ornaments  from  the  treasury  of  the  Managing 
Committee,  and  to  place  the  same  upon  the  image  of  the 
god,  on  such  high  days  and  holidays  as  may  from  time  to 
time  be  appointed  by  the  Managing  Committee;  and,  further, 
to  obtain  a  declaration  that  the  said  ornaments,  after  they 
have  been  so  taken  out  of  the  treasury,  are  in  the  custody 
of  the  defendants,  and  that  the  defendants  are  responsible 
for  their  safe  keeping.'*  No  objection  was  taken  as  to  the 
jurisdiction  of  the  Civil  Courts  in  the  Lower  Court,  or  even 
in  the  memorandum  of  appeal  to  the  High  Court;  but  the 
High  Court  held  that  the  Civil  Courts  had  no  jurisdiction 
over  such  a  suit,  observing  that  *<  it  is  for  those  who  profess 
any  form  of  religion  to  adopt  such  ritual  as  they  think  fit, 
and  to  make  and  enforce  such  rules  as  may  be  necessary  to 
secure  its  due  observance.  With  such  matters  the  Civil 
Courts  have  nothing  to  do,  unless  and  until  they  result  in 
an  infraction  of  civil  rights."  On  the  same  principle  it 
was  held  by  Melvill  and  Pinhey,  JJ.,  in  Ramav.  Shivraniy^^ 
that  a  suit  would  not  lie  in  a  Civil  Court  for  a  declaration 
that  the  plaintiffs  had  the  right  of  parading  their  bullock 
on  a  certain  day  of  one  year  and  the  defendants  on  a 
certain  day  of  another  year,  and  for  an  injunction  restrain- 
ing the  defendants  from  interfering  with  the  plaintiff's  said 
right.  There  was  an  agreement  between  the  parties  in  this  case 
by  which  the  plaintiff's  right  was  recognized,  and  a  penalty 
provided  for  its  invasion.  But  Melvill,  J.,  observed, — 
••This  was  equally  the  case  in  Sangapa  v.  Oangapa.  The 
law  applicable  to  such  questions  was  clearly  laid  down  in 
that  case ;  and  1  am  in  no  way  disposed  to  depart  from  it, 
and  to  involve  the  Civil  Courts  in  the  determination  of 
trivial  questions  of  dignity  and  privilege,  which  are  much 
better  left  to  the  decision  of  the  society  in  which  they 
arise.*'  This  decision  was,  in  its  turn,  followed  by  Sir 
Charles  Sargent,  C.  J.,  and  Nanabhai  Haridas,  S.^inNarayan 
Vithe  V.  Krishnajii^'^  in  which  the  suit  was  brought  on  the 
basis  of  an  agreement  between  the  parties,  for  restraining 
the  defendant  from  obstructing  the  plaintiff  in  the  enjoy* 
ment  of  certain  mans  and  the  performance  of  Jagars  in 
connection  therewith,  and  Sir  Charles  Sargent,  in  deliver- 
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ing  the  judgment  of  the  High  Court,  said — **They  (mans) 
consist  in  the  right  to  be  the  first  to  worship  the  deity  on 
the  occasion  of  certain  public  religious  ceremonies,  and  to 
be  the  first  to  send  deshmth  and  strike  the  game  on  certain 
other  religious  festivals.  The  trifling  gifts  made  by  the 
priest  of  rice,  a  cocoanut  and  vida  on  the  occasion  of  wor- 
shipping the  deity  and  of  the  piece  of  venison  on  the  other 
occasions  cannot  be  regarded  as  *  emoluments.'  They 
would  appear  to  be  merely  symbols  of  recognition  and 
marks  of  respect  of  and  to  the  holders  of  the  mdnsJ'* 

In  the  Madras  Presidency  also,  the  Sadar  Court  held,^^ 
that  a  suit  brought  to  regulate  the  ritual  of  a  pagoda  service 
was  not  of  a  civil  nature  j"*  and  this  decision  was  approved 
of  by  the  High  Court  in  Striman  Sadagopa  v.  Kristna 
Tatachariyar^^  in  which  Sir  CoUey  Scotland,  C.  J.,  said — 
•*  By  merely  affixing  a  money- value,  the  plaintiff  of  course 
cannot  give  himself  a  right  to  sue  which  he  does  not 
otherwise  possess.  Now  though  the  word  ^emoluments' 
as  well  as  the  word  *  honors'  is  used  in  the  plaint,  and 
doubtless  ordinarily  means  temporal  gains,  profits  and 
advantages,  in  respect  of  which  a  right  to  bring  a  civil 
suit  clearly  exists,  yet  we  must  look  in  this  case  to  the 
items  of  claim  in  the  schedule  to  which  alone  the  word 
applies,  and   these  clearly    show    that   every   one  of  the 

6  The  particular  grounds  of  contention  in  this  suit  were  *  at  what  time  the  pl^- 
tilb  might  join  the  defendants  in  the  recitation  of  a  prayer,  which  of  the  plaintiffo  was 
entitled  to  do  so,  whether  the  plaintifb'  priest  was  entitled  to  a  blessing  to  be  pronounced 
at  the  conclusion  of  the  prayer,  whether  a  hymn  might  be  sung  in  his  honor,  whether 
certain  festivals  .  .  .  were  to  be  kept,  and  whether  the  images  might  be  taken  out  in 
procession.'  "  Were  any  pecuniary  considerations  "  said  the  Court  "  involved  in  the  issue 
of  the  suit,  the  Court  would  have  no  hesitation  in  treating  the  suit  upon  its  merits ;  but 
such  is  not  the  case.  The  contest  relates  purely  to  the  constituents  or  religious  worship, 
and  in  no  respect  embraces  any  civil  rights.  So  clearly  is  this  its  character,  that  the 
plaintiffs  have  not  even  thought  of  alleging  their  title  to  any  compensation  from  the 
defendants  by  suing  for  damages.  They  simply  require  at  the  hands  of  the  Court  the 
regulation  of  their  ritual.  Matters  of  mere  ceremonial  or  religious  usage  have  certainly 
hitherto  on  various  occasions  come  before  the  Court,  and  have  elicited  their  judgment  on 
the  points  in  dispute,  and  the  whole  question,  whether  or  not  the  Court  really  possessed 
any  jurisdiction  over  such  disputations,  was  fully  gone  into  on  the  disposal  by  them  of  Ap. 
No.  125  of  1868.  »<»  On  that  occasion  the  Bench  were  not  unanimous  in  their  decision, 
but  the  opinion  of  the  majority  was  in  favor  of  exercising  the  jurisdiction.  The  Court 
have  gi^en  that  decision  and  the  arguments  of  counsel  upon  the  question  their  careful 
consideratitm,  and  the  opinion  at  which  they  have  arrived  is  that  they  possess  no  jurisdic- 
tion to  warrant  their  Enouncing  judgment  upon  subjects  such  as  are  now  in  issue.  It 
required,  in  the  parent  country,  the  creation  of  a  special  tribunal  to  undertake  to  regulate 
mere  religious  usages,  unaaBodated  with  contract,  and  the  operation  of  that  tribunal  has 
be^  conlned  to  the  protection  of  the  interests  of  the  form  of  worship  of  the  State.  The 
Court  have  had  no  such  special  powers  conferred  upon  them.  They  are  in  the  position  of 
the  oisdioary  civil  tdbonals  of  the  parent  coontry,  whose  want  of  such  powers  led  to  the 
erection  of  the  ecdesiastical  Court.'* 
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matters  in  respect  of  which  the  suit  is  brought,  is  purely 
a  matter  of  religious  and  sacred  observance  in  connection 
with  the  worship  and  ceremonials  at  the  pagoda,    and    is 
claimed  by  the  plaintiff  as  a  matter  of  devotional  respect 
and  display  due  to  his  priestly  rank  or  as  a  votive  offering 
made  to   him    whilst   passing  in  procession    through  the 
temples,  and  when  brought  to  the  presence  of  the   princi- 
pal idol.     Furthermore,  it  appears  and  is  admitted  that 
the  office  of  ^gurukkal*  relates   to    the    Hindu  religion 
generally,     and    that    all  the   offerings     and   devotional 
honors    are   claimed  at    this    pagoda     in  common    with 
those  at  other  pagodas  which  the  plaintiff  might  choose 
upon   occasion  to    visit.     He  is  not  officially  connected 
in    any    way   with    the   management    or  control   of  the 
pagoda,  or  its  property  or  funds  ;  and  the  alleged  dues  of 
his  office  have  no  doubt  been  owing  to  the  great  reverence 
at  one  time  for  his  sacerdotal  rank  in  the   Hindu  religion, 
and  the  importance  from  a  religious  point  of  view  of  his 
mere  presence  at  the  pagoda.     Substantially,  as  it  appears 
to  me,  all  the  honors  and  emoluments  in  respect  of  which 
damages  i^re  sought,  are  in  themselves  matters  purely  of 
religious  ceremonial  and  devotional  observance,  and  are 
connected  with  a  priestly  office,    which,  as  regards   the 
dharmakartas  and   worshippers  at  the  pagoda  in  question 
has  attached  to  it  no  other  claim  of  right  than  that  which 
rests  upon  the   religious  feelings  which  they,  in  common 
with  other  Hindu  worshippers,   entertain  for  the  sacred 
position   of  the  plaintiff.     Such   honors  and  emoluments 
cannot  in  any  respect  be  considered  as  remuneration  for 
duties  or  ministrations  performed  by  the  plaintiff  in   the 
secular  affairs  or  religious  services  of  the  pagoda.     Nor  can 
it,  I  think,  be  said  that  the  defendants  as  trustees  of  the 
pagoda-funds  are  compellable  in  law  to  expend  those  funds 
in  defraying  the  costs  of  those  honors   and   emoluments. 
There  is  no  doubt  that  the  Civil  Courts  will  recognize  and 
enforce  the  rights  of  persons  holding  offices  connected  with 
the  management  and  regulation  of  pagodas;   and   if  the 
holder  of  such  an  office  were  entitled  to  remuneration  for 
his  services  in  the  way  of  salary   or  otherwise,    he  would 
have  a  civil  right  entitling  him  to  maintain  a  suit,  if  that 
remuneration  were   improperly   withheld.     So,   too,   suits 
are  commonly  entertained  for  the  purpose  of  trying  and 
deciding  who  are  fit  and  proper  persons  of  right   entitled 
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to  be  appointed  dharmakartas  of  a  pagoda.  In  such  cases 
it  will  be  found  that  the  oflBces  are  of  a  secular  character, 
and  are  so  dealt  with,  though  religious  duties  are  attached 
to  them — the  occupants  being  employed  to  exercise  busi- 
ness functions,  either  as  trustees  and  managers  of  the  pro- 
f^erty  and  funds  of  the  pagoda^  or  as  overseers  in  the  regu- 
ation  of  its  affairs  generally,  and  having  necessarily  civil 
rights  and  liabilities  which  may  properly  be  made  the 
subject  of  a  civil  suit.  But  nothing  of  this  kind  can  be 
said  of  the  plaintiff  in  his  purely  religious  oflBce  of  guru. 
The  duty  of  individuals  to  submit  to  and  perform  certain 
religious  observances  in  accordance  with  the  ritual  or  con- 
veutional  practice  of  their  race  or  sect  is,  in  the  absence  of 
express  legal  recognition  and  provision,  an  imperfect  obli- 
gation of  a  moral  and  not  a  civil  nature.  Of  such  obliga- 
tions the  present  Civil  Courts  cannot  take  cognizance.'* ** 

In  Karuppa  Ooundan  v.  Kolanthat/an,^^  the  plaintiff 
alleged  that  he  and  his  ancestors  had  possessed  for  30  years 
the  privilege  of  receiving  before  othfers  sacred  ashes,  sandal, 
betel  and  nut,  flowers,  &c.,  at  certain  pagodas  on  festival  and 
other  days,  and  sued  for  an  injunction  forbidding  defendant 
from  interfering  with  the  same,  and  Kindersley  and 
Muttusami  Ayyar,  JJ.»  held  that  the  suit  would  not  lie 
as  it  was  not  for  an  oflBce  or  for  a  money-value  but  for  an 
honor  because  the  commercial  value  of  the  offerings  would 
be  the  same,  even  if  the  plaintiff  received  them  after  the 
other  members  of  the  family.  In  Maine  Moilar  v.  Islam^^^ 
certain  Moplahs  sued  certain  other  Muhammadans  to  re- 
strain them  from  reading  the  Khutbah  in  their  own  mosque, 
and  though  the  suit  was  dismissed  on  the  ground  of  there 
being  no  cause  of  action.  Sir  Arthur  Collins,  0.  J.,  and 
Wilkinson,  J.,  said:—**  It  is  not  the  province  of  the  Courts 
to  determine  what  is,  or  what  is  not,  contrary  to  the 
Muhammadan  religion,  or  to  decide  what  religious  service 
different  sects  of  a  community  may  hold  in  their  own 
places  of  worship,  provided  the  holding  of  such  services 
cause    no  disturbance  or  illegal   annoyance    to   the  rest 


d  This  decision  is  not  inconsistent  with  the  explanation  attached  to  the  section,  as 
the  suit  was  not  held  to  be  not  of  a  civil  nature,  but  simply  not  cognizable  by  Civil 
Courts,  because  the  substantive  law  applicable  was  held  not  to  recognize  such  a  right  as 
was  sought  to  be  enforced  in  the  suit,  because  the  office  to  which  the  right  was  claimed 
was  held  not  to  be  an  office  at  allin  the  eye  of  the  law. 
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of  the  community,  or  does  not  infringe  on  the  rights 
of  their  co- worshippers/'  The  view  taken  by  the  Madras 
High  Court  in  some  other  cases  is  not  quite  in  accordance 
with  the  above  decision.  Thus  in  Vengamuthu  v. 
Pandaveswara^^^  a  dancing  girl's  offerings  to  the  idol 
were  rejected  by  the  officiating  priest  on  the  ground  that 
she  had  been  guilty  of  misconduct.  She  sued  for  damages 
as  well  as  for  future  injunction,  and  the  High  Court  held, 
that  the  suit  would  lie,  observing  that — **  members  of  a 
sect  are  entitled,  subject  to  the  rules  made  by  the  duly 
constituted  authorities  of  the  sect,  to  take  part  in  the  pub- 
lic worship  of  the  sect,  and  if  any  one  of  them  is  wrong- 
fully prevented  from  so  doing,  he  is  entitled  to  seek  from 
the  Civil  Courts  such  remedies  as  they  can  afford  him/' 
So  also  in  Venkatachalapati  v.  Subbarayadu^^^  a  Brahman 
having  married  a  widow  was  not  allowed  like  other  Brah- 
mans  to  enter  the  sanctum  sanctorum  of  a  certain  temple^ 
and  he  sued  for  damages  for  the  wrongful  exclusion,  and 
also  for  a  declaration  of  his  right  to  go  there  for  worship, 
and  Muttusami  Ayyar  and  Shephard,  JJ.,  held  that  the 
suit  would  lie  in  the  Civil  Courts,  as  **  the  right  was,  in 
its  nature,  one  which  the  appellant  was  at  liberty  to 
assert  as  a  citizen  and  a  Brahman  and  which  the  Courts 
were  bound  to  adjudicate  upon/*' 

e  The  learned  Judge  further  said  in  this  case, — "  It  may  be  that  an  inquiry  as  to 
rellgioas  or  caste  usage,  or  as  to  the  reh'gious  foundation  for  the  excommunication  pro- 
nounced by  the  chief  priest  of  Smarta  Brahmans,  is  indispensable  to  coming  to  a  correct 
decision,  but  when  the  right  claimed  is  asserted  to  be  of  a  civil  nature  and  one  which  is 
within  the  cognizance  of  Civil  Courts,  they  are  bound  to  hold  such  inquiry  as  is  ancillary 

to  tite  exercise  of  the  jurisdiction  vested  in  them  by  law The  right  asserted 

is  from  its  very  nature  not  an  exclusive  personal  right,  or  a  right  of  domestic  or  family 
worship,  or  a  right  of  property  which  may  be  conceived  to  exist  independently  of  caste  or 
religion,  but  it  is  a  joint  nght  to  be  exercised  in  a  religious  institution  conformably  to 
caste  usage  to  the  extent  recognized  by  it  so  as  not  to  contravene  the  equal  rights  of  other 
members  of  the  caste  who  are  similarly  interested  in  the  institution.  Any  other  view  as 
to  the  basis  of  the  appellant's  right  would  be  inconsistent  with  the  doctrine  of  neutrality 
which  forms  part  of  the  British  judicial  system  as  administered  in  India,  and  lead  to  the 
introduction  into  Hindu  temples  of  Mahomedans,  out-castes,  and  others,  who  are  outside 
their  scope  and  for  whose  benefit  they  were  neither  founded  nor  are  kept  up.  There  is  no 
State  Church  in  India.  Nor  is  there  any  recognized  Ecclesiastical  Court,  and  the  Hindu 
religion  is  not  the  State  religion.  The  only  jural  basis  on  which  their  respective  relations 
to  roligiofos  or  caste  institutions  can  rest  is  that  of  viewing  them  as  endowed  institutions 
or  voluntary  associations  founded  or  formed  for  caste  or  religious  purposes  as  evidenced  by 
their  immemorial  usage,  endowment  deeds,  if  any^  and  the  presumable  intention  of  those 
who  founded  them.  It  ia  in  such  intention  or  the  original  trusts  of  the  institution  that  a 
rule  of  decision  must  be  found  in  the  case  of  a  dispute  between  the  orthodox  party  and 
the  dissenters.  The  same  principle  was  laid  down  in  Attomwy- General  v.  Welih^**  where 
an  endowment  was  made  for  a  society  of  Presbyterians  in  communion  with  the  Church  of 
Scotland  and  the  ministers  and  majority  of  the  congregation  seceded  to  the  Free  Kirk. 
It  was  held  that  the  minority  who  still  clung  to  the  Church  of  Scotland  was  entitled  to 
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116.  The  Explanation  attached  to  Sec.  11  is  by  no 
means  against  the  general  view  of  the 
^"^^  ^^  "^  suits  ^^^^^^  "^^h  Courts.  It  only  provides 
SSn^'u)  righte^'to  that  a  suit  in  which  the  right  to  pro- 
property  or  offices,  perty  or  to  an  oflSce  is  contested 
involving  questions  of  ig  a  suit  of  a  civil  nature^  notwith- 
SSZ'nials"^^'  ^'  standing  that  such  right  may  depend 
ceremom    .  ^^    ^j^^   decision  of  questions   as    to 

religious  rites  or  ceremonies.  It  introduces  no  new 
law,  but  merely  declares  and  enacts  the  law,  as  it 
had  been  always  administered  by  the  Coarts;  and  it 
follows  even  from  it  by  implication  that  suits  as  to 
religious  rites  or  ceremonies  which  involve  no  question 
of  right  to  property  or  to  an  office,  are  not  re- 
garded by  the  Legislature  as  suits  of  a  civil  nature.** 
The  principle  of  the  Explanation  was  thus  acted  upon  by 
the  Madras  High  Court  in  Archakam  Srinivasa  Diksha^ 
ttUu  V.  Udayagiry  Anantha  Charlu"^^  and  in  Narasimma 
Chariar  v.  Sri  Kristna  Tata  ChariarJ^  In  the  former  case, 
the  suit  was  for  damages  by  the  priest  of  a  temple  for  the 
nvasion  of  his  right  to  sit  on  certain  occasions  oh 
he  right  side  of  the  idol,  and  it  was  held  to  be  cognizable 
)y  Civil  Courts.  "  There  is  here  no  question,"  said  the 
High  Court,  "  of  the  regulation  of  religious  ritual  as  was 
the  case  in  Special  Appeal  No.  94  of  1861,  or  of  a  right 
to  votive  offerings  or  payment  of  respect  by  the  wardens 
and  worshippers  of  the  temple,  such  as  was  claimed  in  the 
case  reported  in  I.  M.  H.  C.  R.  301.  The  question  here 
relates  to  a  right  appertaining  to  an  office  in  the  temple, 
and  the  decision  of  the  High  Court  in  Original  Suit  No.  79 
of  1865,  bears  us  out  in  the  conclusion  which  we  have 
arrived  at  as  to  the  jurisdiction  of  the  Civil  Courts  in  suits 
in  which   a  right  is  claimed   in   connection  with   religious 

keep  the  endowments  and  to  appoint  another  minister.  Hindu  temples  being  religious 
inidtutions  founded,  endowed,  and  maintained,  for  the  benefit  of  those  sectionB  of 
tlM  Hindu  community  who  conform  to  certain  recognized  usages  as  those  of  the 
et0m  for  whose  benefit  the  temples  are  by  immemorial  usage  dedicated  as  places 
of  wiwUlp,  persons  who  conform  to  those  usages  stand  to  the  managers  for  the 
llmft  being  in  the  relation  of  ceHuU  que  triuteint  by  reason  of  an  implied  contract ;  and 
if  a  few  s^^e  and  transgress  such  usages,  the  managers  would  be  acting  within  their 
rights  if  they  could  say  : — *  We  have  according  to  the  usage  of  the  institution  to  admit 
into  the  inner  shrine  for  the  purposes  of  worship  only  those  Brahmans  who  conform  to  the 
general  usages  of  their  caste :  you  have  transgressed  the  caste  usage  in  respect  of  marriage 
and  we  cannot  admit  you  to  that  part  of  the  temple  to  which  those  who  conform  to  t^ 
» are  alone  admitted  according  to  the  original  trusts  of  the  institution.*  '* 


«•  VMuder  9.  Vamnaji,  I.  L.  B.  V  Bom.  80.  i      *»  yi  M.  H.  C.  B.  440. 
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worship  which  is  not  a  mere  matter  of  religious  ceremonial, 
and  which  does  not  trench  on  the  rights  of  the  worshippers 
at  a  temple  to  show  to  the  claimant  or  to  withoid  from  him 
reverence  or  respect/'  In  the  latter  case  which  also  was  held 
cognizable,  certain  Brahmans  sued  the  trustees  of  a  certain 
temple  for  the  recovery  of  Rs.  167»  being  the  money  value 
of  certain  holy  cakes  which  they  alleged  they  were  entitled 
to  receive  from  the  defendants  for  commencing  the  recital 
of  a  certain  Sanscrit  verse  and  for  reciting  a  certain  Tamil 
chant,  which  offices  they  had  the  hereditary  right  of  per- 
forming in  the  said  temple,  the  defendants  denying  the 
plaintiff's  right  to  commence  the  recital  of  the  said  verse 
and  chant.  «*  In  order  to  find  the  plaintiff's  entitled  to  the 
sum  claimed,"  said  the  District  Judge,  *^  I  must  decide 
that  the  plaintiffs  have  the  right  of  commencing  the  recital 
of  the  verse  and  chant  for  which  the  said  cakes  are  given, 
that  is,  I  must  adjudicate  a  question  of  religious  ceremonial 
and  devotional  observance  in  a  Hindu  temple.  This 
seems  to  me  to  be  a  matter  relating  to  the  internal  eco- 
nomy and  management  of  the  temple  which  the  Civil  Courts 
cannot  take  cognizance  of  The  District  Judge  therefore 
held  that—"  the  subject-matter  of  the  suit  is  not  of  such 
a  mature  as  to  entitle  the  plaintiffs  to  maintain  a  civil  suit.'* 
The  High  Court,  however,  said: — "  We  are  wholly  unable 
to  see  how  this  view  can  be  sustained.  The  claim  is  for  a 
specific  pecuniary  benefit  to  which  plaintiffs  declare 
themselves  entitled  on  condition  of  reciting  certain 
hymns.  There  can  exist  no  doubt  that  the  right  to  such 
benefits  is  a  question  which  the  Courts  are  bound  to 
entertain,  and  cannot  cease  to  be  such  a  question  because 
claimed  on  account  of  some  service  connected  with  reli- 
gion. If  to  determine  the  right  to  such  pecuniary  benefit, 
it  becomes  necessary  to  determine,  incidentally,  the 
right  to  perform  certain  religious  services,  we  know 
of  no  principle  which  would  exonerate  the  Court 
from  considering  and  deciding  the  point." 

The  same  was  held  in  Kruhnama  v.  Krishnasamu^ 
The  High  Court  rejected  the  plaint,  saying  "The 
aUegations  respecting  the  Miras  of  reciting  prayers,  and 
the  exclusive  right  of  recital  in  a  stated  form  and  order, 
which  the  plaintiffs  ask  the  Court  to  establish  and  to 
protect  from  infringenient  by  the  defendants,  do  not  dis- 
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close  a  cause  of  action ;  nor  in  our  j  udgment  does  that 
portion  of  the  plaint  which  alleges  ihe  withholding  pay- 
ment of  certain  specified  suras,  which  are  described  as  *the 
value  of  the  incomes  mentioned  in  Schedules  B.  and  C/ 
A  reference  to  the  schedules  discloses  nothing  more  than 
a  list  of  cakes  and  offerings  to  which  a  money  value  is 
assigned.  Reading  the  plaint  and  schedules  together  they 
express  no  more  than  this*  that  presents  and  offerings 
usually  given  have  been  withheld.  If,  as  now  alleged,  the 
plaintiffs  intended  to  claim  emoluments  or  legal  dues  of 
right  receivable  by  them  for  services  rendered,  it  is  suffi- 
cient to  say  they  have  failed  to  do  this."  Their  Lordships 
of  the  Privy  Council  set  aside  that  order,  on  the  ground 
that  the  plaint  and  schedules  did  disclose  a  claim 
as   of   right  to    certain    dues    for   services    performed ; 

**  Schedule  C  to  an  annual  payment  for  damages 

Schedule  B  to  certain  other  payments  in  kind,  presumably 
capable  of  a  money  value/*  The  first  item  in  this  sche- 
dule was  one  Poli  (a  cake)  due  to  Adhyapakam  at  the  close 
of  the  Tiruppavai,  and  most  of  the  other  items  were  of 
the  same  character.  Their  Lordships  did  not  understand 
those  articles  as  consisting  of  mere  presents  made  by  the 
devout,  but  as  certain  payments  in  kind  of  the  same 
nature  as  those  comprised  in  Schedule  C.  At  the  close 
of  Schedule  B  there  was  however  *  a  statement  of 
an  approximate  sum  claimed  for  presents  made  annually 
to  the  Adhyapakas  by  the  adjoining  villagers  for  the 
Tenkalai  people,*  and  their  Lordships  said :  **  It  may  be  that 
no  action  will  lie  for  the  recovery  of  this  last  item  or  in 
respect  of  the  honors  mentioned  in  Schedule  A,  and 
alleged  to  have  been  withheld  from  the  plaintifi^s.'' 
On  appeal  from  a  decision  on  remand  in  that  case,*^  Sir 
Charles  Turner^  C.  J.,  and  Kindersley,  J.,  said — *<It  is 
certainly  not  the  duty  of  the  Civil  Court  to  pronounce 
on  the  truth  of  religious  tenets  nor  to  regulate  religious 
ceremony;  but,  in  protecting  persons  in  the  enjoyment  of 
a  certain  status  or  property,  it  may  incidentally  become 
the  duty  of  the  Civil  Court  to  determine  what  are  the 
accepted  tenets  of  the  followers  of  a  creed  and  what  is  the 
usage  they  have  accepted  as  established  for  the  regulation 
of  their  rights  inter  se In  so    doing,  the 
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Civil  Court  pronounces  no  opinion  on  the  truth  of  the  faith 
or  creed ;  it  regards  these  questions  as  part  of  a  compact 
by  which  the  adherents  of  a  creed,  as  such,  have,  by  their 
adherence  to  the  sect,  elected  to  be  bound  ;  and  if,  on  other 
grounds,  the  relief  sought  to  protect  the  enjoyment  of  such 
right  or  property  is  not  open  to  objection,  it  is  not  refuse<l 
because  it  is  claimed  in  virtue  of  a  religious  law  or  a  religious 
usage.  If,  then,  the  plaintiffs  have  established  their  title 
to  the  offices  claimed,  the  Court  is  competent  to  protect 
them  in  the  enjoyment  of  such  offices  by  proper  processual 
remedies,  and  to  award  them  compensation  for  damages 
sustained  by  the  invasion  of  their  enjoyment/* 

And  a  suit  will  lie  for  an  office,  even  though  there  are 
no  fees  attached  to  it.  Thus  Romesh  Chunder  Mitter,  O. 
C.  J.,  and  Beverley,  J.,  held  in  Mamat  Ram  v.  Bapu  Ram^"^^ 
that  a  suit  for  the  establishment  of  a  rightto  the  hereditary 
title  to  the  office  of  musicians  to  a  satra  would  lie, 
even  though  the  said  office  would  bring  in  no  profit,  and 
said — **  We  are  unable  to  concur  in  the  view  taken 
by  the  lower  Appellate  Court  as  to  the  meaning  of 
the  word  **  office  "  in  Sec.  11  of  the  Civil  Procedure  Code. 
The  District  Judge  is  of  opinion  that  a  charge  or  a  trust 
to  which  no  emoluments  are  attached  is  not  an  **  office" 
within  the  meaning  of  Sec.  11.  A  charge  or  a  trust  of  a 
ihebaitin  a  temple  may  not  be  one  of  profit;  it  mav  not 
bring  to  the  person  who  is  employed  in  the  trust,  or  m  the 
charge,  any  emoluments  at  all.  On  the  other  hand,  it  may 
subject  him  to  expenditure  out  of  his  own  pocket;  still  in 
a  case  like  that,  if  a  person  undertakes  a  trust  or  a  charge 
as  a  shebaity  he,  in  our  opinion,  should  be  considered  as 
employed  in  an  "office,*'  within  the  meanin«^  of 
Sec.  11.  Many  cases  were  cited  in  the  course 
of  the  argument  in  support  of  the  view  taken  by 
the  lower  Appellate  Court,  but  none  of  them  fully  sup- 
ports the  view  taken  by  the  District  Judge.  They  are  to 
the  effect  that  a  suit  for  the  vindication  of  an  alleged 
dignity  attached  to  an  office,  if  the  alleged  dignity  does 
not  carry  with  it  any  pecuniary  gain  or  profit,  will  not  lie 
in  a  Civil  Court.  But  this  is  not  a  suit  for  the  vindication 
of  any  alleged  dignity  attached  to  any  office,  but  this  is 
a  suit  for  the  establishment  of  the  plaintiffs'   right  to  a 
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hereditary  office.  In  our  opinion  it  is  not  necesa;^ry,  in  a 
suit  of  this  description,  to  establish  that  the  charge  or 
trust  is  one  which  ensures  some  profit  to  the  person 
claiming  it.  If  it  be  a  charge  or  trust  for  the  performance 
of  particular  duties  in  a  temple  or  the  like,  it  would,  in  our 
opinion,  bean  ** office*'  within  the  meaning  of  Sec.  11  of 
the  Civil  Procedure  Code,  whether  any  emoluments  are 
attached  to  it  or  not." 

117.     It  is  also  a  general  principle,  that  when  there 
^.  .,  ,       are  fees  annexed  to  an  office,  or  to  the 

Xi^reTa^uU  discharge  of  duties  belonging  to  an 
by  a  person  entitled  ottice,  a  person  entitled  to  the  office 
to  any  office  for  re-  may  sue  to  recover  them  from  any 
coveryoffeesannexed  person  who  may  have  received  them, 
as  well  as  from  the  person  primarily 
liable  to  pay  them,  though  no  suit  may  lie  for  mere 
gratqities  of  uncertain  amount  and  of  no  legal  obligation, 
which  may  have  been  altogether  refused^.  The  rule  in 
both  of  its  aspects  was  acted  upon  by  the  High  Court  in 
Muhammad  Yussub  v.  Sayad  Ahmed,^^  in  which  Arnould, 
J.,  said — '*  when  the  kazi  himself  was  invited,  as  appears 
generally  to  have  been  the  case  among  the  wealthier 
Mu,hammadan  families,  it  was  almost  invariably  the  qustom 
to  make  him  presents  of  shawls  or  piece-goods  ;  these  were 
gratuities,  as  distinct  from  fees,  and  as  such  (though  consi- 
derable in  amount,  and  capable  of  being  averaged  with 
sp^e  degree  of  certainty,  taking  one  year  with  another) 
they  were  very  properly  admitted  by  the  learned  counsel 
for  the  plaintiff  not  to  form  an  item  in  estimating  the 
damages,  if  any,  which  the  plaintiff  has  sustained  by  reason 
of  the  alleged  misconduct  of  the  defendant.  Th^ae 
presents  were  gratuities,  which,  though  generally  given, 
might  have  been  refused,  and  the  privation  of  which,  there- 
fore, is  damnum  absque  injuria,  a  loss  for  which  there 
is  no  legal  right  of  action.  I  am  of  opinion,  that  the  plaintiff, 

/In  Boy  ter  V.  Dodsworth,*  ^Asmthja  sexUyn  of  a  certain  Cathedral  for  certain 
gratuities  received  by  the  defendant  for  showing  it  to  strangers,  was  held  not  to  lie,  on  the 
ground  that  the  defendant  might  have  refused  to  give  anything ;  and  Grose,  J.,  pointed  out 
that  the  grant  onlypermitted  the  plaintiff  to  show  the  church,  but  that  was  not  the  grant 
of  any  office.  Lord  Kenyon,  C.  J.,  further  said, — "  If  there  had  been  r^ular  fees  due  for.  the 
duti<s  performed,  and  the  defendant  had  intruded  into  the  offices,  the  plainUftm^t 
either  have  supported  an  action  for  money  had  and  received  or  for  disturbing  him  in  ois 
offices." 
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ai  }iropeftlv  appointed  Kazi  of  Bombay,  was  and  is  entitled  to 
take  foi"  his  own  use  certain  customary  payments  as  the 
proper  fees  appertaining  to  his  office,  and  is  consequently 
entitled  to  bring  the  present  action  for  damages  against  any 
one  whO|  by  wrongfully  intruding  into  his  office  has  deprived 
hini  of  such  his  fees,  or  a  portion  thereof."  In  KrishnasOfnt 
V.  Krishnamaf^^  Sir  Charles  Turner,  0.  J-,  and  Kinders- 
ley  J.,  after  observing  that  /d  Civil  Court  may 
award  damages  to  a  person  entitled  to  an  office,  said — 
''But  in  awarding  damages  a  Court  must  have  regard  to  the 
genei^al  principles  which  regulate  the  award  of  such  com- 
pensation. Damages  cannot  be  given  for  the  injury  suffered 
by  reason  of  the  loss  of  voluntary  offerings,  because  the 
injury  is  too  remote  and  uncertain  to  be  safely  measured. 
It  is  not  the  direct  and  natural  consequence  of  the  wrong 
that  the  persons  who  might  have  made  such  offerings  should 
so  far  have  countenanced  the  wrong-doer  as  to  refuse 
recognition  to  the  just  claims  of  the  persons  injured,  and 
it  is  possible  that  other  causes  wholly  unconnected  with  the 
wrong  may  have  influenced  them  to  withhold  their  dona- 
ti6vii.  On  the  other  hand,  when  voluntary  offerings  have 
been  actually  contributed  to  a  fund,  the  refusal  to  a  person 
of  his  right  to  participate  in  the  fund  causes  a  damage 
which  is  at  once  the  natural  consequence  of  the  injury  and 
measurable  by  the  Court,  and  so  it  has  been  held  that  m  the 
foriher  case  a  Court  is  not,  and  in  the  latter  it  is,  competent 
to  award  damages.^^  In  respect,  then,  of  the  several  ques- 
tions raised  in  this  suit,  a  Civil  Court  may  take  cognizance 
of  the  claim  of  the  plaintiffs  to  the  offices  to  which  they 
assert  an  exclusive  right,  may  secure  them  in  the  enjoyment 
of  that  right,  and  may  award  them  damages  for  the  invasion 
of  their  right  in  so  far  as  such  damages  are  not  too  remote 
not  too  uncertain/' 

Among  Hindus,  the  existence  and  legal  character  of  the 
fiimily  or  the  village  priest  has  been  recognized  by  the 
British  Courts  from  the  earliest  days  of  their  establishment, 
and  it  has  often  been  held  that  a  priest  can  recover  damages 
both  from  the  priest  who  wrongly  officiated  at  a  marriage, 
and  from  the  person  who  employed  him."    In  the  case  last 
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cited,  the  defendant  denied  the  right  of  the  plaintiffs 
(village  priests)  to  the  fees  for  the  ceremonies  which  his 
family  priest  had  performed;  but  the  Sadar  Court  gave  a 
decree  for  ihe  fees  or  of  a  sum  in  default,  **  though  as  the 
amount  of  the  fee  in  each  instance  was  deemed  optional,  it 
was  left  open  to  the  defendant  to  escape  the  effect  of  the 
decree  by  a  nominal  compliance  with  it/'  In  such  circum. 
stances,  it  is  no  doubt  difficult  for  a  priest  to  sue  with  effect 
a  jajman  who  cannot  be  ordered  to  pay  a  definite  amount. 
However  even  in  England,  to  entitle  an  office-holder  to  a 
suit,  the  fees  payable  need  not  be  of  a  fixed,  but  may  be  of 
a  reasonable  amount,^^  and  the  rule  may  well  be  the  same, 
whereas  under  the  Hindu  system,  though  the  amount  of 
the  priest's  fee  is  left  to  the  conscience  and  the  means  of  the 
person  for  whom  his  functions  are  performed,  yet  the  payment 
of  some  fee  is  essential  to  the  efficacy  of  the  ceremonies  per- 
formed. And  in  case  of  an  undoubted  injury,  the  law  will 
not  refuse  a  remedy  merely  because  its  amount  in  money 
does  not  admit  of  precise  estimate.  Ordinarily  payments 
made  to  other  persons  who  may  have  actually  performed 
the  ceremonies  in  violation  of  the  plaintiff's  rights  would  be 
a  fair  measure  of  damages  to  award  to  the  plaintiff  whether 
as  against  those  persons,  or  as  against  the  jajman  who 
may  have  employed  them  ;  as  the  jajmans  by  making  the 
payments,  may  be  taken  to  have  practically  shown,  what 
in  their  opinion  it  was  right  and  reasonable  for  them  to 
pay.  This  was  the  measure  of  damages  which  the  Sadar 
Court  adopted  in  a  suit  against  the  jajmauj^^  saying  that 
the  rule  of  the  Court  has  consistently  been  that  ceremonies 
are  optional,  but  when  they  or  any  of  the  obligatory  cere- 
monies have  been  performed,  the  person  entitled  of  here- 
ditary right  to  perform  them  is  entitled  to  be  paid  his  fee, 
whether  he  performed  them  or  not.  In  Dinanath  v.  Sada* 
^Aii?^^  also,  the  claim  was  against  the /^(/man^,  and  the  District 
Judgegavea  decree  declaring  "the  plaintiffs  entitled  to  per- 
form the  ceremonies  mentioned  in  the  plaint  for  the  defen« 
dants,  and  to  receive  from  them  customary  fees  ;  or  if  not 
employed,  to  receive  on  each  occasion  a  fee  equal  in  amount 
to  that  paid  by  the  defendants,  or  any  of  them,  to  the  person 
or  persons  employed  by  them  instead  of  plaintiffs,"  and 
the    High   Court  approved   of  it.     The  action   in    Special 
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Appeal  291  of  1872  was  also  against  jajmans  and  the  plain- 
tiff  was  held  to  have  a  good  cause  of  action  against  them, 
as  they  had  employed  another  Bhat  but  none  against  the 
Bhat  whose  employment  had  been  purely  voluntary.  That 
an  action  would  lie  however  against  the  Bhat  also  was 
taken  by  the  High  Court  to  be  quite  a  settled  law,  in  Sita- 
rambhat  v.  Sitaram  Oanesh^'^  and  in  Vithal  Krishna  y. 
Anantram^^^  and  it  is  too  late  to  contend  against  it  now, 
though  it  is  clear  that  the  plaintiff  could  not  be  entitled  to 
recover  from  both,  and  that  if  he  obtained  a  decree  against  the 
jajmans  he  could  not  obtain  one  against  his  rival  Bhat  also/ 

The  same  view  as  to  the  jajman's  obligation  was  taken 
by  the  Bengal  Sadar  Court  in  early  cases/  This  view 
was  soon  changed,  and  in  1857,  the  Sadar  Court  held,^^  that 
although  there  was  no  doubt,  but  that  under  the  Hindu 
Law,  the  office  of  a  putohit  was  to  a  certain  extent  an  here- 
ditary one,  and  the  British  Courts  had  held  that  a  jajman 
could  not  dismiss  a  faultless  pandit,  yet  the  Courts  would 
refuse  to  try  the  question  of  his  faultlessness  and  leave  it 
to  the  conscience  of  the  jajman.  In  Roodurman  v.  Damo- 
dar^^^  the  High  Court  also  held  that  the  obligation  upon 
jajmans  to  employ  a  particular  purohit  was  a  matter  merely 
of  conscience,  and  not  an  obligation  enforceable  by  a  Court 
of  law;  and  it  is  quite  a  settled  law  now  that  a  jajman  has 
full  liberty  to  select  and  dismiss  his  own  purohitSy  and  full 
power  to  determine  as  to  whom  his  offerings  would  be 
given ;  and  a  jajman  may  employ  any  one  he  may  like  for 

g  Nor  is  the  decision  of  the  Math'as  High  Court  in  Krishiui  v.  AttaiUarania^^^ 
against  the  above  view.  That  suit  was  institutal  with  the  view  of  establishing  the  exclu- 
sive right  of  the  plaintiffe  to  receive  fees  paid  to  the  puruhits  by  the  pilgrims  resorting  to 
a  certain  temple,  and  to  recover  a  certain  sum  being  the  amount  of  fees  received  by  the 
defendants.  "  In  the  absence,"  said  the  High  Court,  **  of  any  contract  between  the 
parties,  or,  to  adopt  the  language  of  the  Privy  Council  in  their  judgment  on  the  appeal  in 
BanuMawmy  Aiywn  v.  Venluita  Ackariy^^  of  any  such  proof  of  long  and  uninterrupted 
usage  as  in  the  absence  of  documentary  title  will  suffice  to  establish  a  prescriptive  right, 
the  case  is  precisely  similar  to  those  in  II  M.  S.  D.  77  and  83,  according  to  which  a  claim 
to  exercise  any  such  particular  profession  to  the  exclusion  of  others  is  unsustainable." 

h  It  was  thus  often  held  that  &  jajnuin  could  not  discanl  a  purohit^  if  faultless* 
even  if  appointed  by  himself  '^  ;  and  the  right  to  the  office  of  a  priest  was  then  looked 
upon  in  Northern  India,  as  it  is  still  in  Bombay,  a  property  heritable,  partible  and  alien- 
able,'*  subject  to  certain  restrictions  with  reference  to  the  ability  for  performing  the 
required  services,  but  without  reference  to  the  will  or  consent  of  those  for  whom  the 
services  might  have  to  be  performed. 


4'  VI  B.  H.  C.  R..  A.  C.  250. 
»»  XI  B.  H.  C.  R.  0. 

*•  n  M.  H.  0.  R.  330. 
•0  IX M.I.  A.  34^. 

(1  Radha  Kiihen  r.  Sham  Serma,  n  Bencr.  S.  D. 
A.,Sel.  Rep.  :i32. 
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the  performance  of  any  services  he  may  have  to  perform, 
and  pay  any  fees  to  any  one  he  may  choose  to  pay.     The 
Agra  Sadar  Court  held  the  same  in  1862,^^  and  the  Agra 
High  Court  held  in  Beharee  Lai  v.  Baboo,^^  that  a  claim  for 
hag  purohtai  would  not  lie,  as  **  the  jajmans  have  a  right 
to  select  their  own  priests ;  there  is,  therefore^  no  office 
recognized  in  law,  which  office  has  descended  on  the  plain- 
tiff and  conferred  on  him  a  right  of  suit."     As  a  natural 
consequence  of  this  view  of  the  right  of  a  priest,  a  suit  by 
him  for  recovery  of  fees,   in   respect  of  any   ceremonies 
will  not  lie  against  any  person  who  officiated  at  them  and 
to  whom  they  were  paid,   except   as   for   money  paid  and 
received  or  on  the  ground  of  contract.     Thus  as  early  as 
1850,  as  observed  by  Mr.  Cowell,^^  •*  the  doctrine  was  estab- 
lished that  purohifs  fees  were  partly  voluntary  and  partly 
payment  for  work  and  labor  done;  they  were  no  longer  the 
subject  of  partition  on  the  ground  of  hereditary  right,  but 
might  be  the  subject   of   a   partnership  account." ^^     In 
Shewarty^^  in  Thakur  v.  Rugnathy^^  and  even  in  the  case  of 
Jowahir  v.Bhas^u,^^  it  was  held  that  a  suit  would  lie  against 
a  defendant  on   the  ground    of  inheritance  or  contract, 
though  it  be  for  fees  paid  by  the  jajman  to  the  defendant 
as  the  officiating  priest;  the  correct   rule  being  as  pointed 
out  by  Trevor,  J.,  in  the  last  mentioned  case,  ^<  that  if  a 
jajman  in  the  exercise  of  the  liberty  allowed  to  him  pays  a 
sum  as  fees  to  an  individual  so  as  to  show  that  they  were 
intended   for   that  individual,    no   claim  can  be    preferred 
by   others,   though   they   may  be  joint  heirs  in  the  family 
purohitshipy  to  the  property  so  received,  but  that  if  the  fees 
be  paid  to  a  person  only  as  a  member  of  the  collective  body 
of  which  he  is  a  unit  the  claim  is  admissible,  and  should  be 
decided  in   accordance  to   the  rules  by  which  ordinary 
cases     of    inheritance    are     decided."    In    Skeo     Suhaye 
V.   Bhooree  Muhtooriy^^  the  Calcutta  High  Court  said: — 
**A    suit    for    fees    voluntarily    paid    to    one    man    will 
not  lie  (against  him)  on  the   part  of  another,   when   there 
IS  neither  contract  nor  tangible  property ;  but,  when  the 
parties  claim  the  collections  of  a  shrine,  either  in  right  of 
property  in  the  place,  or  of  lawful  and  established  office 

es  1862,  N.  S.  D.  D.  314.  ■  Bamkant  v.  Gobind  Ohandei,  Vm  Gal.  S.  D. 

««  n  Ar.  80.  D.  JJ98. 

•»  I  Oow.  H.  L.  C4.  I        ^  18  >2  Cal.  8.  D.  405. 

••  Harffobind  v,  Bbavany  PorAliad,  VI  Cal.  S.  ^o  185  >  Cal.  s.  D.  2. 

J}7f>.  296.  "  1857  Cal.  8.  D.  363. 

'        '»  m  \V.  B.  33. 
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attached  to  it,  rt  is  well  established  that  the  suit  will  He.  ^ 
In  Bgcharam  v.  Thakoormonee^^^  the  High  Court  held,  that  a 
suit  would  lie  by  the  widow  of  one  of  the  joint  members  of 
a  family  for  her  share  of  the  fees  realized  by  them  aspurohitM^ 
Kemp,  J.,  observing  in  the  judgment  of  the  Court: — **  It  is 
not  denied  that  the  four  brothers,  amongst  whom  was  the 
plaintiff's  husband,  had  a  joint  right  in  the  performance  of 
the  ceremonies  and  in  the  profits  thereby  accruing  to  them. 
The  parties  frequenting  a  ghaut  for  the  purpose  of  burning 
their  dead,  could  not  perhaps  be  obliged  to  employ  a  parti- 
cular puTohiU  but  that  has  nothing  to  do  with  the  question 
of  the  right  to  enjoy  the  joint  profits  accruing  from  the 
performance  of  these  ceremonies." 

In  Mugjoo  v.  Ram  Dyalj^  a  suit  for  a  declaration 
of  plaintiff's  rights,  in  virtue  of  a  sale  by  defendants, 
to  share  in  the  ministrations  at  a  certain  ghaut,  and  for 
the  recovery  of  plaintiffs'  share,  under  that  contract 
of  sale,  of  monies  received  by  the  defendants  at  that  ghaut 
was  held  to  lie.*  This  decision  was  followed  in  Chuniv. 
BirjOj'^^  in  which  it  was  held,  that  the  Courts  could  take 
cognizance  of  a  suit  "brought  for  a  declaration  of  the 
plaintiff's yq/maiiA:^^  right  in  certain  mauzahs,  and  also  for  a 
moiety  of  certain  fees  in  deposit  with  a  third  party,  which  fees 
have  been  earned,as  alleged,by  the  plaintiffs  by  themselves  and 
the  defendants  for  priestly  services,"  though  **the  decision 
will  not  bind  the  jajmans  who  will  have  full  liberty  to  ap- 
point  either  the  plaintiffs  or  the  defendants  as  their  priest." 
The  Allahabad  High  Court  in  Doorga  Prasad  v.  Budree'^ 
held    what  the   Sadar    Court   had    held   in  1856,  N.     S. 

i  "  I  wish  it  to  be  clearly  understood,"  said  Mookerjee,  J.,  in  this  case,  "  that  I 
perfectly  agree  with  the  decisions  ,  .  .  that  a  suit  wfll  cot  lie  against  the  ji0man  for 
fees  paid  by  him  to  the  officiating  priest,  either  on  the  ground  of  hereditary  right  of  priest- 
hood, or  of  any  contract  entered  into  with  the  plaintiff  by  the  priest  who  officiated.  The  right 
of  a  piirokit  to  officiate  at  the  oecemonieB  of  a  family,  because  his  anoestars  had  performed 
the  ceremonies  before,  has  been  justly  held  to  be  a  right  not  enforceable  at  law.  No  one 
can  compel  another  to  employ  him  as  apurohit  against  his  will,  and  a  Court  of  Justice  has 

no  power  to  enforce  its  order  against  the  conscience  of  the  party Where 

there  is  no  such  partnership  or  no  such  contract,  a  suit  will  not  lie  even  against  a  priest 
who  has  been  but  newly  appointed  by  the  jc^nian,  by  any  member  of  the  family  of  the 
okl  priest,  simply  on  the  ground  of  a  hereditary  right  to  perform  ceremonies  of  a  particular 
family,  because  the  fees  paid  by  a  jajman  to  the  priest  who  officiates  at  cermonies  per- 
formed by  him  are,  according  to  the  custom  prevailing  in  Hindu  families,  and  also  accord- 
ing to  the  Hindu  Law,  voluntary  gifts  paid  for  work  actually  done,  or  for  the  sake  of 
spiritual  benefit  supposed  to  flow  to  the  donor  when  his  gifts  are  accepted  by  pious  and 
hdy  Brahmans.  These  gifts  can  never  ordinarily  be  subject  to  pcurtition  either  by  the 
Hindu  law  or  any  other  system  of  law. " 

It  Vm  B.  L.  B.  64  («)  I       '»  Xm  0.  L.  E.  49. 
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D.  D.  509.  The  parties  to  the  suit  were  Maha  Brahmans^ 
and  members  of  one  family,  and  disputes  having  arisen 
between  them  as  to  gifts  made  to  them  on  account  of  their 
services,  the  matter  was  referred  to  arbitrators,  who 
awarded  that  each  principal  member  of  the  family  should, 
in  turn  for  periods  of  15  days,  take  the  gifts  made  during 
such  period.  The  suit  was  to  recover  a  gift  presented  to 
some  of  the  defendants  during  a  period  in  which,  under 
the  terms  of  the  award,  he  was  entitled  to  the  family  gains. 
The  High  Court  held  the  suit  to  be  cognizable,  saying 
that  if  the  parties  had  without  the  intervention  of  the 
arbitrators,  agreed  to  such  an  arrangement  as  was  alleged 
by  the  plaintiif,  and  the  plaintiff  had  desired  to  enforce  it, 
on  no  ground  could  the  Court  refuse  to  give  effect  to  the 
contract;  and  that  the  case  was  not  different  when  the 
contract  was  made  through  the  intervention  of  the  arbi- 
trators. 

On  that  same  principle,  it  was  held  as  early  as  1859 
in  Bkoolwa  v.  Omar  Aliy^^  that  the  kazi  of  a  Parganah 
could  not  recover  fees  voluntarily  paid  to  another  party 
for  the  performance  of  a  ceremonial,  which  he  might 
have  been,  but  was  not,  called  on  to  perform.  In 
Ram  Kishen  v.  Doonee  Chand,^^  the  Punjab  Chief  Court 
held  that  where  there  were  two  priests  in  a  village, 
they  might  make  a  contract  for  a  division  of  the  fees  that 
either  might  realise  from  those  of  the  villagers,  who  pre- 
ferred him  as  their  priest,  and  that  the  Courts  would  give 
effect  to  any  contract  they  might  so  make.  In  Ham 
Ruttun  V.  Oorij^^  the  Court  of  First  Instance  held  that 
birt  (Fees)  paid  to  the  purohif  was  not  legally  divisible 
among  his  relatives,  because  the  office  was  not  hereditary, 
such  fee  being  merely  the  right  of  him  who  rendered 
service,  of  him  to  whom  it  was  given  by  the  donor/' 
•*This,"  said  the  Chief  Court,  •*  is  correct,  so  far  as  it  ex- 
presses the  relation  between  the  donor  and  the  donee  of 
the  fees,  but  effect  may  be  given  to  a  contract,  or  any  other 
relation,  really  existing  between  two  or  more  purohits^ 
binding  them  to  divide  the  collections  amongst  themselves. 
There  is  no  reason  why  effect  should  not  be  given  to  such 
a  liability  by  the  Courts."  The  Court  further  observed 
that  legally  no  one  but  the  purohit^  to  whom  such  fees 

Ti  1850.  N.  8.  D.  D.  137.  |  «•  i:  P.  R.  128.  |  t»ynP.R.8S. 
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were  given,  had  a  right  to  them,  *'  but  if  circumstances 
exist  arising  out  of  that  purohifs  relation  to  others,  or  out 
of  his  express  or  implied  promises,  or  his  ancestral  or  joint 
family  connection  with  others,  which  create  an  obligation 
to  pay  over  to  any  one  else,  a  portion  of  the  earnings 
of  such  purohitf  such  circumstances  may  be  shown,  as 
may  give  to  rise  to  a  legally  enforceable  claim."  In 
Oobind  v.  Sadda^^^  A.  and  B.  were  members  of  a  family  of 
purohitSy  and  und^r  an  arrangement  between  the  ancestors 
of  both,  it  was  settled  that  A/s  ancestor  should  receive  the 
fees  paid  by  thejajmans  during  two  months  of  each  year. 
This  arrangement  was  carried  out  during  O's  lifetime,  and 
aiter  his  death  his  widow  received  the  dues  in  his  place. 
On  her  death  certain  jajmans^  erroneously  thinking  that 
B.  was  the  heir  of  C.  and  that  A.  had  no  pretensions 
to  be  such  an  heir,  paid  their  fees  to  B.  during  the  said 
months.  A  son  of  C's  daughter  sued  B.  to  recover  the 
amount  so  paid  and  it  was  held  unanimously  by  a  Full 
Bench  that  the  suit  would  lie ;  even  Fitzpatrick,  J., 
who  was  distinctly  of  opinion  that  the  jajman^s  liberty 
had  destroyed  all  property  in  the  right  to  the  office  of 
a  priest,  admitting  that  "  the  position  of  an  hereditary 
purohity  as  carrying  with  it  the  good  will  of  an  established 
professional  connection,  is  still  valuable,  and  accordingly 
it  is  not  uncommon  for  the  heirs  of  a  deceased  purohit 
to  enter  into  agreements  among  themselves  as  to  the 
seasons  in  which  they  will  officiate,  and  as  to  the  manner 
in  which  they  will  share  the  fees/' 

The  same  is  the  law  with  regard  to  rights  to  secujar 
offices  and  the  fees  annexed  thereto.  In  Poorun  Mai  v. 
Khedoo  Sahoo,^^  it  was  held  that  payments  to  Chaudris 
being  voluntary,  and  those  who  made  them  under  no  legal 
obligation  to  render  them  to  any  particular  individual  in 
preference  to  another,  or  to  any  one  at  all  against  their 
will,  the  Courts  could  not  give  a  decree  in  respect  of  them. 
The  same  was  held  in  Bhinuk  v.  Collector  of  Jounpur^'^  in 
which  case  the  plaintiff  had  been  in  the  habit  of  receiving 
certain  fees  as  a  Chaudri  from  persons  using  a  certain 
market-place,  but  the  Court  said  he  had  no  such  right  to 
them  as  could  legally  be  enforced.  So  a  decree  having 
the  effect  of  establishing  in  regard  to  voluntary  payments, 

••  XH  p.  B.  S4.  I        •!  VH  Beng.  S.  D.  A.  Bel.  Bep.  336.       j  »>  n  Ag.  271. 
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an  exclusive  right  in  plaintiffs,  ^f  an  indefinite  descfiption, 
to  be  exercised  within  limits  practically  undefined,  wilt 
not  be  granted.  This  was  held  in  Ram  Deehul  v. 
Chukhooj^  which  was  a  suit  for  the  establishment  of  the 
plaintiffs'  rights  to  the  office  of  Chaudri  of  boats,  and 
for  the  maintenance  of  their  possession  of  that  office 
with  which  the  defendant  interfered;  and  the  charge 
against  the  defendant,  was  not  that  he  had  received  any 
dues  or  fees  to  which  the  plaintiffs  were  lawfully  entitled, 
but  that  he  had  obstructed  them  from  making  the  collec- 
tions. The  payments  made  to  plaintiffs  were,  however,  held 
to  be  of  a  voluntary  nature,  and  those  making  them  under 
no  legal  obligation  to  make  them  to  plaintiffs  in  preference 
to  other  persons.  In  the  Bombay  Presidency  in  Yellapa 
V.  Mankiaj^^  the  plaintiff  alleged  that  be  was  entitled  to  a 
two  annas  share  in  the  Mahar^s  watan  in  a  certain  village, 
and  as  such  entitled  to  share  in  all  the  customary  per- 
quisites (the  carcasses  of  dead  cattle)  and  that  the  de- 
fendants had  obstructed  him  in  the  enjoyment  of  his  share 
of  such  proceeds ;  and  the  suit  being  to  recover  those 
proceeds  or  their  value  was  held  to  lie.  But  a  suit  was 
held  not  to  lie  against  barbers  to  compel  them  to  shave 
plaintiff,^^  or  to  pare  his  nails.^e 

118.     The  law  with  regard  to  questions  relating  to  caste 
has,  though  proceeding  on  other  analogies, 
Cognizance  by  Civil    been  somewhat  the  same  in  at  least  Western 
ST'^Lte^^ui^"    ^"^  Southern  India,     In  the  Bengal  Presi- 
tions!^  ^^  ^  ^^^     dency,  suits  for  restoration  to  caste  and  relat- 
ing to  the  validity  or  invalidity  of  ikiarriages 
were  made  cognizable  by  Civil  Courts  by  Bengal  Regulation 
III  of  1793,  and  in  1847  a  suit  for  restoration  to  caste  was  held 
to  lie  without  any  contention  to  the  contrary.®^     In  1848  a 
similar  suit  was  held  to  lie  even  among  Muhammadans.  In  1859 
a  suit  was  held  to  lie  for  a  declaration  of  the  plaintiff's  right  to 
be  admitted  to    the    membership  of  a  dal  or  society.^"     In 
Sudharam    v.    Sadharam^^^  a    suit  for  a  declaration  of  the 
plaintiff's  right  to  the  membership  of  a  samaj  was  held  not  to 
lie»  but  only  on  the  ground  that  in  the  circumstances  allied,  he 
had  no  such  right  as  he  desired  to  have  enforced.     ^^It  is  not 


«<  Vin.B.  H.  C.  a,  A.  C.  27. 
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conteDded,'*  said  Mkrkby,  J.,  in  delivering  his  judgment  in  the 
case,  "that  the  membership  of  the  society  involved  in  it  directly 
or  indirectly,  any  right  of  property  whatever,  but  that  it  only  laid 
certain  social  disadvantages  on  the  plaintiff  not  to  be  a  member 
of  that  society.  Nor  is  it  contended  that  the  plaintiff  has  been 
excluded  from  any  house,  or  any  room,  or  the  enjoyment  of  any 
right  of  any  kind  whatever,  except  the  bare  right  of  member- 
ship of  a  society It  is  therefore  quite  clear  to 

me  that  there  is  no  right  of  property  whatever  involved  in  this 
suit,  but  only  a  question  as  to  whether  or  not  the  plaintiff  was 
entitled  to  continue  a  member  of  the  society  which  partakes  of 
a  character  partly  social  and  partly  religious.  I  have  no  doubt 
whatever  that  the  Court  has  no  jurisdiction  to  entertain  a  suit 
of  this  kind.  It  appears  to  me  that  the  exclusion  of  questions 
of  this  kind  from  the  Courts  of  Law  rests  upon  principles  com- 
mon to  English  and  Hindu  law.  Both  the  English  law  and  the 
Hindu  law  appear  to  me  to  draw  a  clear  distinction  between 
interference  for  the  protection  of  rights  of  property  and  of 
personal  liberty,  security,  and  reputation  and  interference  in 
matters  of  a  purely  social  nature.  Even  where  rights  of 
property  are  involved  in  the  membership  of  Society  or 
Association,  yet  if  the  main  object  of  the  Association  be  of  a 
social  character,  the  members  of  the  Association  are  the  sole 
judges  whether  a  particular  individual  has  so  conducted  him- 
self as  to  entitle  him  to  continue  to  be  a  member  of  the  body. 
This  was  so  held  in  the  case  of  Hopkinson  v.  Marquis  oi  Exeter. ^^ 
There  a  member  of  a  club  sued  for  his  restoration  to  the  mem- 
bership of  that  club,  from  which  he  had  been,  as  he  thought, 
unjustly  excluded.  The  club  in  that  case  was  partly  of  a 
political  character,  but  its  objects  were  mainly  social,  and  the 
Court  reftjsed  to  interfere  with  the  decision  of  the  other  mem- 
bers who  had  excluded  the  plaintiff,  notwithstanding  that 
rights  of  property  were  involved.  Much  less  should  we 
interfere  here  where  there  are  no  such  rights.'* 

In  the  Bombay  Presidency,  however.  Sec.  21  of  Regula- 
tion II  of  1827  in  giving  the  Civil  Courts  a  cognizance 
''generally  of  all  suits  and  complaints  of  a  civil  nature,''  ex- 
pressly proved, ''  that  no  interference  on  the  part  of  the  Court 
in  caste  questions  is  hereby  warranted  beyond  the  admission 
and  trial  of  any  suit  instituted  for  the  recovery  of  damages  on 
account  of  an  alleged  injury  to  the  caste  and  character  of  the 
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plaintiff  arising  from  some  illegal  act  or  unjustifiable  conduct 
of  the  other  party/'  It  was  accordingly  held  by  the  Sadar  Court 
there  in  Hurruck  Ghand  v.  Khoshal  Chand^^^  that  the 
members  of  a  caste  had  power  to  exchide  any  one  of  their 
number,  except  from  malicious  motives;  but  that  a  malicious 
refusal  to  invite  a  member  to  a  solemn  feast  to  which  the  other 
members  of  the  caste  were  invited  was  a  sufficient  cause  of 
action  for  a  suit  for  damages  for  loss  of  character,^^as  exclusion 
from  such  entertainments  was  a  very  marked  way  of  showing 
that  the  person  excluded  was  an  outcaste.  In  Mayashankar  v. 
Harihshankar,^^  the  suit  was  for  damages  for  the  injury  to  the 
plaintiff's  character  and  reputation  caused  by  the  defendant's 
omission  to  send  a  certain  funeral  present  to  the  plaintiff  as  a 
member  of  the  caste,  and  Sir  Charles  Sargent»  C.  J.,  and 
Bird  wood,  J.,  held  that  the  suit  would  not  lie,  as  ^'  there  could 
be  no  legal  right  to  the  funeral  presents,  which  it  was  said  to  be 
customary  for  a  member  of  the  caste  on  the  occasion  of  the  death 
ofa  member  of  his  family  to  give  to  the  other  members  of 
the  caste/'  <*And  as  to  the  slight,  which  the  omission 
to  give  such  presents  to  the  plaintiff  might  imply,''  said 
Sir  Charles  Sargent,  0.  J.,  in  delivering  the  judgment  of 
the  Court: — "It  can  only  be  regarded  as  the  result  ofa  breach 
of  social  etiquette,  with  which  the  caste  was  exclusively  com- 
petent to  deal/'  The  same  view  was  taken  in  Raghunath  v. 
Janardhan^  in  which  Mr,  Justice  Farran,  referring  to  a 
number  of  cases,^^  said  that — the  right  to  the  invitation  to  the 
quasi-religious  ceremonies  of  the  caste  was  not  a  legal  right, 
but  only  a  social  privilege,  that  the  caste  was  the  only  tribunal 
to  which  a  man  deprived  of  that  privilege  could  resort,  and  that 
the  Civil  Courts  could  not  compel  the  members  of  any  caste  to 
ask  any  one  to  any  ceremonies,  and  mulct  the  caste  or  any 
member  of  it,  in  damages  for  not  inviting  him;  that  if  the 
majority  of  the  caste  was  against  any  one,  *<  he  and  his  sup- 
porters must  bow  to  the  decision,  or  secede  from  the  caste.  This 
Court  has  no  power  to  assist  him.  It  is  a  caste  question  uncon- 
nected with  property  or  legal  rights.  The  Courts  in  the 
Mofussil  are  prohibited  by  legislation  from  interfering  in  such 
questions.  This  Court  has  always  felt  itself  bound  by  that 
regulation,»s  or  rather  by  the  principle  which  underlies  it." 
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But  the  scope  of  the  Regulation  is  not  saextenttve  as  might 
be,  and  actually  has  sometimes  been,  supposed  to  be.  It  doea 
net  apply  to  communities  like  those  of  Beni-Isiael  as  tb^  are  Bet 
castes.^  It  was,  no  doubt,  held  in  Nemchand  y.  Savaichandy^^ 
in  1866  i>y  a  Full  Bench  that  a  suit  by  certain  members  of  a 
caste  to  recover,  as  such  members,  a  portion-  of  certaia  money 
payable  to  the  caste  by  a  Collector  as  compensatioit)  for  certain, 
property  of  the  caste  did  not  lie  in  the  Civil  Courts;  and  the 
decision  was  followed  in  Grirdhar  v.  Kaiya,^^  in  whiefa  cen^ 
persons  who  seceded  from  the  caste  sued  to  recover  a  pMtioiit  of 
certain  utensils  that  cootiniied  in  the  possession  of  persons  who  had 
chaise  of  them  before.  But  West,  J  ^  in  delivering  the  j  udgmeni 
of  the  Court  in  Proffji  Kalan  v.  Oovind  GopaW"^  said:— «' The 
section  does  not  say  that  a  Civil  Court  is  not  to  take  cognizance 
of  any  case  in  which  a  question  of  a  caste  rule  or  of  memb^shtp 
of  a  caste  may  be  raised  by  way  of  answer  to  a  claim  for  property 
or  on  a  breach  of  contract.  •  .  It  is  pUin  that  the  Civil 
Courts  may  discuss  and  deal  even  with  a  caste  quealiea  where 
the  membership  and  the  character  of  a  member  have  been  un- 
justly injured.  To  take  evidence  of  the  customary  law  of  a 
caste,  to  recognize  the  law  and  the  vote  of  a  nw^ority  as  given 
effect  to  by  the  law,  is  not  to  interfere  in  caste  questions ;  it  is 
simply  to  recognize  the  existence  of  castes  as  corporations  with 
civil  rights  and  an  autonomy  suitable  to  the  purposes  of  their 
exigence/  The  cases  under  the  English  law  of  clubs  and 
congregations  afford  useful  analogies ;  and  besides  Br^um  v. 
Guri  ^MofUrealf^  we  may  refer  to  Hopktnson  v.  Mm^ms 
of  Esetsff^  Dawkms  v.  Antrobus^^  Oompertz  v.  Cfold- 
ingham.^  The  Court  in  dealing  with  such  cases  does  not 
interfere  in  chib  questions  so  as  to  impair  the  autonomy  of  the 
club,   but  it  would   not  allow  one   member  or  six   to  take 

EessesMxi  of  all  the  club  plate  on  a  mere  assertion  that  they 
ad  as  good  a  right  to  it  as  any  one  else.  In  the  present 
case,  it  is  alleged  t^  certain  members  of  a  division  of  a 
caste  borrowed  vessels  for  use  from  the  priest  of  that  division, 
and  then  seceding  to  the  other  division  refused  to  retorn  i^em. 
If  the  statement  is  trae,  the  borrowers  could  not  escape  liabiiily 
under  their  contract  of  loan,  merely  because  an  incidental 
question  of  the  relations  of  the  divisions  and  of  the  members 
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under  the  terms  of  incorporation  might  arise  for  decision.  As 
castes  are  capable  of  property,  they  are  entitled  to  protection 
in  its  enjoyment,  and  they  may  be  represented  by  a  group  of 
their  members,  as  in  this  case/'  And  in  Mehta  Jethalal  v. 
Jamiatram^^  Sir  Charles  Sargent,  in  delivering  the  judgment 
of  the  Court,  said  :—'^  If  the  lands  in  dispute  had  been  originally 
the  property  of  the  caste,  the  question  would  have  been  between 
the  caste  and  a  section  of  it,  and  would  be,  as  decided  in  Nem^ 
chand  v*  Savaichand,  a  caste  question,  and,  therefore,  not 
cognizable  by  the  Civil  Courts;  but  here  the  lands  had  been 
admittedly  purchased  by  the  members  who  had  seceded  (and 
since  become  reunited  with  the  majority),  and  constituted  the 
small  section,  out  of  their  own  funds  and  for  their  own  purposes; 
and  the  question  to  whom  those  lands  now  belong,  cannot  be  a 
caste  question,  unless  indeed  the  small  section  itself  could  be 
regarded,  as  a  separate  and  distinct  caste.  Under  these 
circumstances  it  is  for  the  Civil  Court  alone  to  determine  who 
IS  now  entitled  to  the  property  in  dispute,  although  it  may 
be  incidentally  necessary  for  that  purpose  to  inquire  into  the 
usage  and  practice,  (if  there  be  any),  of  caste  sections,  situated 
as  the  small  section  of  this  caste  was,  with  respect  to  the 
property  in  question/' 

119.    Suits  relating  to  marriage  have  always  been  held  to 

Civil  Courts  can  take  ^^  ^^^  ^^^^^^  "^*"^^  ^^^°  ^^^n  they  do  not 
cognizance  of  suits  involve  any  claim  to  property.^  In  the  case 
relating  to  mar-  of  Ardaseer  Oursetjee  v.  Perozebot/e^^ 
riage.  j)|.^    Lushington  in  delivering  the  judgment 

of  their  Lordships  of  the  Privy  Council  expressed  an  opinion  in 
favor  of  the  exercise  of  jurisdiction  over  such  suits  by  Civil 
Courts.  Even  among  Mahomedans,  such  a  suit  was  brought 
with  success  as  early  as  1832  in  Bengal  Sudder  Dewani 
Adalat.0  There  are  reports  of  other  cases  in  which  such  suits 
were  held  to  lie  without  any  contention  against  the  jurisdiction 
of  the  Civil  Courts.^©  An  ar^rument  against  their  jurisdiction 
was  urged  before  their  Lordships  of  the  Privy  Council  in 
Buzloor  Huheem  v.  Shumsoonnissa  Begam^^^  on  the  ground, 
that  such  a  suit  being  founded  on  the  contract  of  marriage 
which  the  Mahomedan  law  regards  as  a  Civil  contract,  the 
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Court  entertaining  the  suit  roust  be  prepared  to  enforce 
all  the  obligations  however  minute,  which,  according  to 
that  law,  flow  from  the  contract,  whichever  party  has  a  right 
to  insist  upon  thero,  ''and  that  thes3  obligations  were 
such  that  it  was  impossible  for  Courts  constituted  like  those  of 
British  India  to  exercise  such  a  jurisdiction/'  Their  Lordships 
over-ruled  this  contention,  observing  that—  **  the  Canonists  lay 
down  many  things  concerning  the  relative  [duties  of  man  and 
wife,  which  the  Courts  Christian,  at  least  of  our  country,  feel 
compelled  to  leave  as  duties  of  imperfect  obligation.  They  do 
not,  therefore,  refuse  to  enforce  the  broad  duty  of  cohabitation. 
In  the  words  of  Lord  Stowel,  '  They  are  content  to  take  the 
wife  to  the  husband's  door  and  to  leave  her  there' "  Their 
Lordships  in  their  decision  in  favor  of  the  jurisdiction  concluded 
that  '^  upon  authority,  as  well  as  principle,  their  Lordships  have  no 
doubt  that  the  Mussulman  husband  may  institute  a  suit  in  the 
Civil  Courts  of  India  for  a  declaration  of  his  right  to  the 
possession  of  his  wife,  and  for  a  sentence  that  she  return  to 
cohabitation/'  Since  that  decision  such  suits  are  allowed  to  lie 
without  any  contention  against  their  cognizance  by  Civil  Courts 
on  general  principles,  ^^  and  even  non-payment  of  exigible  dower 
is  not  held  to  bar  their  cognizance/^  That  decision  has  been  held 
to  conclude  the  question  of  the  jurisdiction  of  Civil  Courts  over 
such  suits  among  Hindus  also,^^  among  whom  such  suits  are  fre- 
quently held  to  lie  without  any  serious  contention  to  the  con- 
trary/^ The  contrary  was  held  by  Markby  and  L.  S.  Jackson,  J  Jt, 
in  Ramsaran  v.  Rakhal  Das,^^  and  by  Glover,  J.,  in  Aunjona 
Dasi  w.  PrahladGhandra.^''  But  in  the  latter  case,  Mitter,  J., 
whose  decision  was  restored  on  appeal,  observed  that  there 
was  no  reason  for  holding  that  the  Civil  Courts  of  this  country 
were  not  competent  to  entertain  a  suit  of  that  description  merely 
because  no  question  of  property  was  involved  in  it,  that  the 
institution  of  marriage  was,  even  among  Hindus,  not  only  a 
religious  sacrament,  but  also  a  civil '  contract,  and  important 
civil  rights  arose  from  it  quite  independant  of  any  right  of 
property,  that  rights  of  property  were  not  the  only  civil  rights 
recognized  by  law,  and  that  if  there  were  other  sorts  of  civil 
rights  besides  those  of  property,  the  Civil  Courts  were  bound   to 
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pfdteet  'fh0in»  votwithBtaiiding  that  no  <|iieBtion  of  pfOMtty 
was  invc^TCd  ithereio.  ^*  I  think/'  eaid  the  Acting  Chief 
liiatice  on  appeal,  *'that  the  Court  tnust  have  jurisdtotion  in 
snehsmt  to4kolarei^  marriage  void  if  procuved  by  Iraud  or 
fovoe,  or  oelobrabed  without  the  concurrence  of  theneceasary 

Eirties,  or  without  the  fopmalities  necessary  to  render  it  a 
nding  marriage  according  to  Hindu  law.'"  In  Paigi  t. 
t^emaram,^^  Straight,  J.,  in  delivering  >tbe  judgment  of  the 
Court  said — that  unless  it  could  be  held,  that  the  plaintiff  by 
'being  excluded  from  caste,  on  account  of  having  lived  and 
eaten  with  a  Muhammadan  wonum,  ^*  bad  extinguished  Iris 
ordinary  civil  rights  as  a  husband  to  require  his  wife  to 
live  with  him,  or  that,  in  other  words,  the  marriage  had, 
ander  the  Hindu  law,  thereby  been  dissolved,  he  is  entitled 
to  eopie  into  Court  to  seek  the  relief  he  asks/'  In  Dadaji 
BhVtaji  V.  Rukhmahaif^^  Finhey,  J.,  held  that  a  suit  for  the 
consummation  of  marriage  would  not  lie,  and  that  under 
the  Hindu  Law  such  a  suit  would  not  be  oognizable  by 
Civil  Courts.  This  decision  was,  however, ^reversed  on  appeal,^**^ 
and  Sir 'Charles  Sargent  after  referring  to  some  of  the  above 
cases,  and  to  the  unreported  cases  of  Bapalal  v.  Bat  Amrat^ 
and  M&liram  w.  Bai  Mancha,^^  said  that  they  *^  can  leave  no 
doubt  that  the  jurisdiction  is  well-established,  and  we  therefore 
entirely  agree  with  the  remarks  of  Mr.  Justice  Melvill  in  the 
last  case,  ^at  so  long  as  that  jurisdiction  is  not  taken  away  by 
legislation  our  Courts  have  no  discretion  in  the  matter/' 

120.    The  most  important  restrictions  in  the  jurisdiction 

of  the  ordinary  Civil  Courts  over  civil  suits 

Oognixance  by  ordi-     are  made  by  the  Acts  relating  to  the  revenue 

"i^^tbTto'^    ^^  ^^^  ^^^^  ^^  ^^^  agricultural  and  other 

venue  or  r^  of  re-    lands  assessed  with  the  Government  demand. 

Tennerpaying  lands.    The  provisions  of  these  Acts  are  different 

for  different  Provinces,  but  they  all  appear 

to  be  based  on  the  principle  that  matters  likely  to  affect  the 

liability  for,  or  the  amount  of,  the  Government  land-revenue 

should    be  adjudicated  upon   by  flevenue  Officers  who  have 

better  acquaintance  with  such   matters,   and   with  a  procedure 

more  elastic  and  summary  than  that  of  the  ordinary  Civil  Courts. 

Thus  Sec.  241  of  the  North- Western  Provinces  Land  Revenue 

Act   (XIX.  of  1873)    provides,  that  "no  Civil  Courts  shall 

]•  I.  U  B.  Vm  All.  n.  I       20  1876  Bom.  P.  J.  847. 
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^■ercise  jurkdiction  aver  -any  of  the  matters  specified  ta  tliat 
section,'  and  that  all  such  matters  will  be  within  the  cogniaaace 
of  Bevenue  authorities  only. 

So  also  Sec.  93  of  the  North-Western  Provinces  Rent  Act 
(XII  of  1881)  provides  that  no  Courts  other  than  Courts  of 
^Revenue  shall  take  cognizance  of  any  dispute  or  matter  in 
which   any  suit   of  the   nature   mentioned   in    that    section* 

j  The  matters  specified  in  Sec.  241  are : — 

(a)  OkimB  by  any  penon  to  any  of  the  offices  mentioned  in  Seos.>24  and  33,  or  toAny 

emolument  appertaining  to  such  office,  or  in  respect  of  any  injury  caused   by 
his  exclusion  therefrom ; 

(b)  the  claim  of  any  person  to  bo  settled  with,  or  the  validity  of  any  engagtmen^ 

with  Government  for  the  payment  of  revenue,  or  the  amount  of  revenue,  cess 

or  rate  to  be  assessed  on  any  mahal  or  share  of  a  mahal,  under  this  or  any 

other  Act  for  the  time  being  in  force ; 
(e)  any  claims  connected  with,  or  arising  oat  of,  any  process  enforced  on  account  of 

neglect  or  refusal  to  accept  the  assessment  or  terms  of  sub-settlement  proposed 

by  the  Settlement-Officer ; 
(d)  the  formation  of  the  record  of  rights,  the  preparation,  signing  or  attestation  of  any 

of  the  documents  contained  therein,  or  the  notification  of  Settlement ; 
(0  the  determination  of  the  class  of  a  tenant  or  the  rent  payable  by  him,  or  the  period 

for  which  such  rent  is  fixed  under  this  Act ; 
(/)  the  distribution  of  the  land  or  allotment  of  the  revenue  of  a  mahal  by  partition ; 

or  the  determination  of  the  rent  to  be  paid  by  a  co-sharer  for  land  held  by  him 

after  the  partition  in  the  inahal  of  another  co-sharer ; 
(g)  any  matters  provided  for  in  Sees.  53  to  61  (both  inclusive)  relating  to  the 

settlement  of  Land  Revenue  with  any  of  the  persons  having  any  interest  in  land ; 
(4 )  any  matters  provided  for  in  Sees.  79  to  89,  both  inclusive,  and  Sec.  103  relating 

to  resumption  of  rent-free  grants ; 
(»)  claims  connected  with,  or  ariung  out  of,  the  collection  of  revenue  ( other  than 

claims  under  Sec.  189),  or  any  process  enforced  on  account  of  an  arrear  of 

revenue,  or  on  account  of  any  sum  which  is  by  this  or  any  other_  Act  realizable 

as  revenue ; 

{j )  claims  to  set  aside  a  sale  for  arrear  of  revenue,  other  than  claims  under  Sec.  181 ; 

(Ji)  any  matter  falling  within  the  jurisdiction  of  the  Court  of  Wards,  or  on  which  the 
jurisdiction  of  that  Court  is  actively  exercised,  except  for  the  purpose  of  re- 
covering property  committed  by  that  Court  to  the  dbarge  of  the  Collector  of 
the  District. 

h  The  matters  specified  in  Sec.  93  are : — 

(a)  suits  for  arrears  of  rent,  or,  where  rent  is  payable  in  kind,  for  the  money  equivalent 
of  rent,  on  account  of  land  or  on  account  of  any  rights  of  pasturage,  forest- 
rights,  fisheries  or  the  like ; 

(fr)  suits  to  eject  a  tenant  for  any  act  or  omission  detrimental  to  the  land  in  his  occu- 
pation or  inconsistent  with  the  purpose  for  which  the  land  was  let ; 

(c)  suits  to  cancel  a  lease  for  the  breach  of  any  condition  binding  on  the  tenant,  and 

which  by  law,  custom  or  special  agreement,  involves  the  forfeiture  of  the  lease  ; 
(«0)  suits  for  compensation  for,  or  to  prohibit,  any  act,  omis^on  or  breach  mentioned 
in  clause  (p)  or  clause  (c) ; 

(d)  suits  for  the  recovery  of  any  over*payment  of  rent,  or  for  compensation  under 

Sec.  48  or  49 ; 
{e)  suits  for  oompoisation  for  withholding  receipt  for  rent  paid ; 
(/)  suits  for  contesting  ^e  exerctee  of  the  powers  of  distress  conferred  on  landholders 

and  others  by  the  said  Act,  or  anything  purporting  to  be  done  in  the  exercise 

of  the  said  powers,  or  for  oompeasaticfi  for  wrongful  acts  or  omissions  of  a 

distrainer  ; 
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might  be  brought;  and  that  such  suits  shall  be  heard  and  deter- 
mined  in  the  said  Courts  of  Revenue  in  the  manner  provided 
in  the  said  Act,  and  not  otherwise;  but  that  an  appeal  shall  lie 
to  the  District  Jud^e  from  the  decision  of  the  Collector  of  the 
District  or  Assistant  Collector  of  the  first  class  in  all  the  cases 
in  which  the  amount  or  value  of  the  subject-matter  exceeds  one 
hundred  rupees,  or  in  which  the  rent  payable  by  the  tenant  has 
been  a  matter  in  issue,  and  has  been  determined,  or  in  which  the 
proprietary  title  to  land  has  been  determined  between  parties 
making  conflicting  claims  thereto:  and  that,  where  the  amount 
or  value  of  the  subject-matter  of  the  suit  exceeds  five  thousand 
Rupees,  the  appeal  shall  lie  to  the  High  Court.  Sec.  95  of  the 
same  Act  further  provides  that  no  Courts  other  than  Courts  of 
Revenue  shall  take  cognizance  of  any  dispute  or  matter  in  which 
any  application  of  the  nature  mentioned  in  that  section  might 
be  made;  and  such  applications  shall  be  heard  and  determined 
in  the  said  Courts  in  manner  provided  in  the  said  Act,  and 
not  otherwise.^  The  case  law  connected  with  these  Provincial 
Acts  is  very  heavy,  questions  connected  with  the  various  clauses 

(0)  suits  by  lambardars  for  arrears  of  Government-revenue,  payable  through  them  by 
the  co-sharers  whom  they  represent,  and  for  village  expenses  and  other  dues 
for  which  the  co-sharers  may  be  responsible  to  the  lambardar  ; 

(A)  suits  by  recorded  co-sharers  for  their  recorded  share  of  the  profits  of  a  makal^  or 
any  part  thereof,  after  payment  of  the  Government-revenue  and  village- 
expenses,  or  for  a  settlement  of  accounts ; 

( i )  suits  by  Mu^ifldto,  or  assignees  of  the  Govemment-revenue,  for  arrears  of  revenue 
due  to  them  as  such ; 

(j )  suits  by  taluqdjirs  and  other  superior  proprietors  for  arrears  of  revenue  due  to 
them  as  such ; 

(k)  suits  by  recorded  co-sharers  to  recover  from  a  recorded  co-sharer  who  defaults 
arrears  of  revenue  paid  by  them  on  his  account. 

I  The  applications  mentioned  in  Sec.  95  arc : — 
(a)  application  to  determine  the  nature  and  class  of  a  tenant's  tenure,  under  Sec.  10 ; 
(J)  application  by  a  landholder,  or  his  agent,  to  compel  Vkpatwari  to  produce  his 

accounts  relating  to  land ; 
(#)  application  to  resume  rent-free  grants  under  Sec.  30,  or  to  assess  to  rent  land 

previously  held  rent-free ; 
(S)  application  from  a  landholder  to  eject  a  tenant  under  Sec.  35,  or  to  have  a  notice 

of  ejectment  issued  and  served  under  Sec.  38  ; 
(e)  applications  made  by  a  tenant  under  Sec.  39  ; 

(/)  application  from  a  landholder,  under  Sec  40,  for  assistance  to  eject  a  tenant ; 
{g)  application  firom  a  tenant  or  landholder  to  <letermine  the  value  of  any  standing 

crop,  or  ungathered  products  of  the  earth,  belonging  to  the  tenant  and  being 

on  the  land  at  the  time  of  his  ejectment,  under  Sec.  42 ; 
(A)  application  by  a  landholder  to  determine  rent  payable  for  land  used  by  a  tenant 

for  the  purpose  of  tending  or  gathering  in  the  crop,  under  Sec.  42 ; 
(%)  application  by  a  landholder  or  tenant  for  assistance  in  the  division  or  appraisement 

of  a  standing  crop,  under  Sec.  43 ; 

(J  )  application  by  a  landholder  or  tenant  to  determine  compensation  lor  improve- 
ments of  land ; 
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and  sub-clauses  coming  often  before  the  Allahabad  High  Court 
for  settlement.  The  High  Court  held,  for  instance,  in  Tola 
Ram  V.  Har  Kishan,^^  that  a  Settlement  Officer  had  no  juris- 
diction to  settle  the  question  as  to  whether  the  defendants  were 
not  lessees,  but  mainly  inferior  proprietors,  or  to  settle  about  any 
right.  In  Mahesh  Rax  v.  Ghandar  Rai^^  a  Full  Bench  of  the 
same  High  Court  held  that,  a  suit  by  a  landlord  for  a  declara- 
tion as  to  certain  land  being  his  sir^land  against  a  tenant  in 
occupation  thereof  would  not  lie  in  the  Civil  Courts;  because  the 
only  object  of  having  such  a  declaration  would  be  to  get  the 
Court  in  a  roundabout  way  to  say  that  the  defendant  was  not 
an  occupancy-tenant  of  the  landlord. 

So  also  Sec.  158  of  the  Punjab  Land  Revenue  Act  XVII  of 
1887  enacts  that,  except  as  otherwise  provided  by  the  said  Act,  a 
Civil  Court  shall  not  have  jurisdiction  in  any  matter  which  the 
Locnl  Government  or  a  Revenue  Officer  is  empowered  by  the 
said  Act  to  dispose  of,  or  take  cognizance  of  the  manner  in 
which  the  I^cal  Government  or  any  Revenue  Officer  exercises 
any  powers  vested  in  it  or  him  by  or  under  the  said  Act;  and 
in  particular  over  any  of  the  matters  specified  in   that  section."* 

(k)  application  by  a  tenant  for  leave  to  deposit  rent ; 
(I)  application  for  enhancement  or  determination  of  rent ; 
(tn)  application  for  compensation  for  wrongful  dispoBsession  ; 
(ft)  application  for  the  recoyery  of  the  occupancy  of  any  land  of  which  a  tenant  has 

been  wrongfully  dispossessed ; 
(p)  application  for  abatement  of  rent ; 
(p)  application  for  leases  or  counterparts,  and  for  the  determination  of  the  rates  of 

rent  at  which  such  leases  or  counterparts  are  to  be  deliyered  ; 
(jr)  application    under    Sec.  7  to  have  the  holding  of  an  ez-proprietary  tenant 

divided  off ; 
(r)  application  under  Sec.  22A  to  survey  land ; 

(s)  application  under  Sec  33A  to  have  a  notice  of    relinquishment  declared  invalid ; 
(Q  application  to  take  out  of  deposit  any  amount  deposited  under  Sec.  65A. 

m  The  matters  specified  in  Sec.  168  arc : — 

(i)  Any  question  as  to  the  limits  of  any  land  which  has  been  defined  by  a  Bevenue* 
Officer  as  land  to  which  the  said  Act  does  or  does  not  apply ; 

(ii)  any  claim  to  compel  the  performance  of  any  duties  imposed  by  the  said  Act 
or  any  other  enactment  for  the  time  being  in  force  on  any  Bevenue«Officer, 
astudi.; 

(iii)  any  claim  to  the  office  of  kanungo,  zaildar,  inamdar,  or  village-officer,  or  in 
respect  of  any  injury  caused  by  exclusion  from  such  office,  or  to  compel 
the  performance  of  the  duties  or  a  division  of  the  emoluments  thereof ; 

(iv)  any  notification  directing  the  making  or  revision  of  a  reoord-of-rights ; 

(v)  the  framing  of  a  reoord-of -right  or  annual  record,  or  the  preparation,  sign- 
ing, or  attestation  of  any  of  the  documents  included  in  such  a  record ; 

(vi)  the  correction  of  any  entry  in  a  reooxd-of-rights,  annual  record,  or  register  of 
mutations ; 
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Shttikrly  Sec,  76  of  the  Punjab  Tenaacy  Act  XVI  oflSaZ 
eaaotB  that  tbe  applicatioos  and  the  proceedinga'  menlkNiied 
in  that  section  *  shall  be  disposed  of  by  Revenue  Officers  as^ 

(rii)  any  notification  of  the  undertaking  of  thp  general  rc-aasessment  of  a  district 

or  taiisil  having  beeii  sanctioned  by  the  Govemor-Cteneral  in  Council ; 
(viii)  the  claim  of  any  person  to  be  liable  for  an  assessment  of  land-reyoaac  or  of 
any  other  revenue  assessed  under  the  Act ; 

(ix)  the  amount  of  land-revenue  to  be  assessed  on  any  estate  or  to  be  paid  in  respeot 

of  any  holdii^  under  the  Act ; 
(x)  the  amount  of,  or  the  liability  of  any  person  to  pay  any  other  revenue  to  be 
assessed  under  the  Act,  or  any  cess,  charge,  or  rate  to  be  assessed  on  an 
estate  or  holding  under  liie  Act  or  any  other  enactment  for  the  time  being 
in  force; 
(xi)  any  claim  relating  to  the  allowance  to  be  received  by  a  landowner  who  has 
given  notice  of  his  refusal  to  be  liable  for  an  assessment,  or  any  daim 
connected  with,  or  arising  out  of,  any  proceedings  taken  in  consequence  of 
the  refusal  lof  any'perscm  to  be  liable  for  an  assessment  under  this  Act ; 

(xU)  the  formation  of  an  estate  out  of  waste-land  ; 

(xiii)  any  claim  to  hold  free  of  revenue  any  land,  mills,  fisheries,  or  natural  products 
of  laiid  or  water ; 

(xIt)  any  oUdm  conneoted  with,  or  arising  out  of,  the  oolloetion  by  the  Government, 
or  the  enforcement  by  the  Government  of  any  process  for  the  recovery  of 
land-revenue  or  any  sum  i-ecoverable  as  an  arrear  of  land-revenue ; 
(tv)  any  claim  to  set  aside^  on  any  ground  other  than  fraud,  a  sale  for  the  recovery 
of  an  arrear  of  land-revenue,  or  any  sum  recoverable  as  an  arrear  of  land- 
revenue  ; 

(xvi)  the  amount  of,  or  the  liability  of  any  person  to  pay,  any  fees,  fines,  costs,  or 
other  oharges  imposed  under  the  Act ; 

(xvii)  any  claim  for  partition  of  an  estate,  holding,  or  tenancy,  or  any  question  con- 
nected with,  or  arising  out  of,  proceedings  for  partition,  not  bsiag  a  question 
as  to  title  in  any  of  the  prop^y  of  which  partition  is  sought ; 
(xviii)  any  question  as  to  the  allotment  of  land  on  the  partition  of  an  estate,  holding, 
or  tenancy,  or  as  to  the  dismbution  of  land  subject  by  establiahod  cust6m 
to  periodical  re-distribution,  or  as  to  the  distribution  of  land-revenue  on 
the  partition  of  an  estate  or  holding  !or  on  a  periodical  re-distribution  of 
land,  or  as  to  the  distribution  of  rent  on  the  partition  of  a  tenancy  ; 

(xix)  any  claim  to  set  aside  or  disturb  ft  division  or '  appraisement  of  produce  con- 
firmed or  varied  by  a  Bevenne-Officer  under  the  Act ; 
(zx)  any  question  relating  to  the  preparation  of  a  list  of  viUage-oesBea  or  the  im- 
poskioft  by  the  Looal  Qoverament  of  conditioaa  on  the  eoUeotion  of  such 


(xzi)  any  proceeding  under  the  Act  for  the  commutation  of  the  dues  of  a  superior 
liuidowner; 

(xsSi^  any  dalxtt  arisix^  out  of  the  enfbroctmdut  of  *an  agvoouient  to  lendsr  public 
service  in  lien  of  paying  laod-rovenue ;  or 

(lexiii)  any  claim  arising  out  of  the  liability  of  an  assignee  of  land-revenue  to  pay  a 
share  of  the  ^>st  of  ooUeoting  or  re^aasessing  such  revenue,  or  arising  out 
of  the  liability  of  an  assignee  to  pay  out  of  assuped  land-revenue,  or  of  a 
penoQ  who  woidd  be  liaUe  lor  laad'^veveBne  if  it  had  not  been  sdeased, 
oompoundad  for,  or  redeemed  to  pay  on  the  land^^eveoiio  for  whidi  he 
weind,  but  for  suoh  zeleaee,  ooB|KMitiou,  or  xedemptioB,  be  liable,  such  a 
]^eroeatage  for  the  remnnesatioa  of  a  zaadar,  iaamoar,  or  village-officer  as 
may  be  prescribed  by  rules  for  the  time  being  in  foroe  under  the  Act. 

n  The  a^Ueallmn  and  proceedings  specified  in  See.  76  are  :— 
(«)  Frooeefingv  un^er  Sec  27  for  the  adjustment  of  rents  expreased  in  terms  of  the 

land-revenue ; 
(I)  proceedings  zelttting  to  the  rendsikm  and  suBpension  of  rent  under  See.  30 ; 
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such,  and  no  Court  shall  take  cognizance  of  any  dispute  or 
matter  with  respect  to  which  any  such  application  or  proceed- 
ing may  be  made  or  had :  and  in  determining  whether  a 
dispute  or  matter  is  such,  it  is  the  real  relief  claimed 
in  the  suit,  and  not  its  mere  form  or  any  relief  that  may  be  asked 
for  only  incidentally,  that  is  taken  into  consideration.  Thus  a 
suit  for  possession  uf  land  on  the  ground  that  plaintifi  is  entitled 
to  hold  it  as  a  tenant  with  a  right  of  occupancy  has  been 
held  in  Nihal  Singh  v.  Kamariy^'^  to  be  not  a  suit  to  establish 
a  claim  to  a  right  of  occupancy,  and  therefore  cognizable  by 
Civil  Courts.  Mr.  Justice  Roe,  in  delivering  the  judgment  of 
the  Full  Bench,  said: — *'  It  is  true  that  in  these  cases  it  is  essen- 
tial to  the  obtaining  the  relief  asked  for,  that  plaintiff  should 
establish  *his  claim  to  a  right  of  occupancy,'  but  it  appears 
to  us  that  this  question  of  title  is  only  raised  incidentally. 
The  cau^e  of  action  alleged  by  plaintiff  is  a  being  wrongfully 
deprived  of,  or  kept  out  of  the  cultivating  possession  of 
certain  lands,  and  the  relief  he  asks  for  is  a  restoration  to 
such  possession.     This  is  a  relief  which  the  Civil  Courts  alone 

(c)  applications  under  Sec.  43  for  the  ejectment  of  a  tenant  against  whom  a  decree 
for  an  arrear  of  rent  in  respect  of  his  tenancy  has  been  passed  and  remains 
unsatisfied; 
((Z)  applications  under  Sec.  45,  8ub>sec.  (5),  for  the  ejectment  of  a  tenant  on  whom 
a  notice  of  ejectment  has  boon  served,  and  wno  has  not  instituted  a  suit  to 
contest  his  liability  to  bo  ejected,  but  has  claimed  compensation  under  Sec.  71  ; 
(e)  applications  under  Sec.  53  or  Sec.  64  for  the  fixing  of  the  value  of  a  right  of 

occupancy ; 
(/)  applications  under  Sec.  35  or  Sec.  64  by  landlords  for  possession  of  land  the 

nght  of  occupancy  in  which  has  become  extinct; 
{g)  proceedings  under  Chapter  VI  with  respect  to  the  award  of  compensation  for 

improvements  or  disturbance  ; 
(h)  applications  under  Sec.  17  with  respect  to  the  division  or  appraisement  of  produce  ; 
(i)  applications  under  Sec.  45,  sub-sec.  (6),  for  the  ejectment  of  a  tenant  on  whom 
a  notice  of  ejectment  has  been  served,    and  who  has  not  instituted  a  suit  to 
contest  his  liability  to  be  ejected,  and  has  not  claimed  compensation  under 
Sec.  71; 
(J)  applications  for  the  determination— 
( i  )    under  Sec.  49  of  the  rent  payable  for  land  occupied  by  crops  oncut  or  un- 
gathered  at  the  time  of  an  order  being  made  for  the  ejectment  of  a  tenani, 
or 
(ii)    under  Sec.  49  or  Sec.  74  of  the  value  of  such  crops  or  of  the  sum  payable  to 
the  tenant  for  labour  and  capital  expended  by  him  in  preparing  land 
for  sowing ; 

(  ^)     applications  under  Sec.  31  by  tenants  to  deposit  rent ; 
(  /)    applications  under  Sec.  36  for  service  of  notice  of  relinquishment ; 
(m)    applications  under  Sec.  43  for  service  of  notice  of  ejectment ; 
(#•)    applications  under  Sec.  53  or  Sec.  54  for  service  of  notice  of  intended  transfer 
or  of  intended  foreclosure  or  other  enforcement  of  lien. 
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can  give  him."  In  Kesar  Singh  v.  Nikal  Singh^^^  Rivaz,  J., 
in  delivering  the  judgment  of  the  Full  Bench,  said: — •*  For  the 
purposes  of  the  Act  (XVI  of  1887),  a  tenant  who  has  been  dis- 
possessed can,  for  the  period  of  one  year  from  the  date  of  his  dis- 
{>088e8sion,  claim  to  be  still  regarded  as  a  tenant,  quoad  his  land- 
ord,  his  suit  for  recovery  of  possession  being  cognizable  by  the 
Revenue  Court.  If  he  allows  the  period  of  one  year  to  lapse 
without  making  any  claim,  he  must  be  taken  (subject  to  any 
recognized  disability)  to  have  relinquished  his  right  to  be  still 
regarded  as  a  tenant,  and  his  remedy  (if  such  still  exists)  must 
be  sought  in  the  Civil  and  not  in  the  Revenue  Court.'' 

The  Bombay  Revenue  Jurisdiction  Act  X  of  1876,  provides 
**  that  no  Civil  Court  shall  exercise  jurisdiction  as  to  any  of  the 
matters    specified    in   Sec.  4  of  the  Act,''   but  that  nothing 

o  The  matters  specified  in  Seo.  4  are  : — 

(a)  claims  against  Government  relating  to  any  property  appertaining  to  the  office  of 
any  hereditary  officer  appointed  or  rccognizetf  under  Bombay  Act  No.  III.  1874 
or  any  other  law  for  the  time  being  in  force,  or  of  any  other  village-officer  or 
servant,  or 

claims  to  perform  the  duties  of  any  such  officer  or  servant,  or  in  respect  of  any  injury 
caused  by  exclusion  from  such  office  or  service,  or 

suits  to  set  aside  or  avoid  any  order  under  the  same  Act  or  any  other  law  relating  to 
the  same  subject  for  the  time  being  in  force  passed  by  Government  or  any 
officer  duly  authorized  in  that  behalf,  or 

claims  against  Government  relating  to  lands  held  under  treaty,  or  to  lands  granted 
or  held  ae  saranjam,  or  on  other  political  tenures,  or  to  lands  dedfured  by 
Government  or  any  officer  doly  authorized  in  that  behalf  to  be  held  for  service ; 

{b)  objections — 

to  the  amount  or  incidence  of  any  assessment  of  land-revenue  authorised  hv 
Government,  or  to  the  mode  of  assessment,  or  to  the  principle  on  which 
such  assessment  is  fixed,  or  to  the  validity  or  effect  of  the  notification  of 
Survey  or  Settlement,  or  of  any  notification  determining  the  period  of 
Settlement ; 

(#)  olaima  connected  with,  or  arising  out  of,  any  proceedings  for  the  realization  of 
land-revenuci  or  the  rendering  of  assbtance  by  Government  or  any  officer  duly 
authorized  in  that  behalf  to  superior  holders  or  occupants  for  the  recovery  of 
their  dues  from  inferior  holders  or  tenants ; 

olaims  to  set  aside,  on  account  of  irregularity,  mistake,  or  any  other  groond,  except 
fraud,  sales  for  arrears  of  land-revenue ; 

(S)  olaims  against  Government— 

(1)  te  be  entered  in  the  Hevennc  Survey  or  Settlement  Records  or  village  papers  as 
liable  for  the  Uuid-revemue,  er  as  superior  holder,  inferior  holder,  oecupant 
or  tenaat,  or 

(3)  to  have  any  emtry  made  in  any  record  of  a  Revenue  Survey  or  Settlement,  or 

(3)  to  have  any  such  entry  either  omitted  or  amended ; 

(#)  the  distribution  of  land  or  allotment  of  land-revenue  on  partition  of  any  estate 
under  Bombay  Act  lY  of  1868,  or  any  other  law  for  the  time  being  in  foroe ; 

2*  lfllP.B.N«.4i. 
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shall  be  held  to  prevent  Civil  Courts  from  entertaining  suits 
mentioned  in  Sec.  5  of  the  Act,  or  any  suits  other  than  suits 
against  Government,  for  possession  of  any  land,  being  a  whole 
survey  number  or  a  recognized  share  of  a  survey  number.** 
In  the  Madras  Presidency  and  the  Lower  Bengal,  the  jurisdic- 
tion of  the  Civil  Courts  in  such  cases  has  not,  as  a  general  rule, 
been  excluded,  but  there  are  partial  restrictions  of  their  jurisdic- 
tion there  also.  The  Act  for  Recovery  of  arrears  of  Revenue 
in  the  Madras  Presidency  thus  provides, — *'  that  no  Court  of 
civil  jurisdiction  shall  have  authority  to  take  into  consideration 
or  decide  any  question  as  to  rate  of  land-revenue  payable  to 
Government,  or  as  to  the  amount  of  assessment  fixed,  or  to  be 
hereafter  fixed,  on  the  portions  of  a  divided  estate."  ^^ 

121.     The  Revenue  Courts  thus  adjudicating  on  questions  of 

a    civil     nature    are    for    the  purposes 

Applicability    of   the     of  the   rule  of  res   judicata  treated    as 

doctrine  of  re*  i^it.     Q^y^n  Courts,  at  least  when  their  proce- 

cata  to  deoisions   of     j  .  i  ^  j    i_  •  •  r 

Revenue  Courts.  ^."r?  ^»  regulated    by  provisions   of,  or 

similar  to    those  contained  in,  the  Civil 

Procedure  Code ;  and  their  decisions  on  questions  within  their 

(/)    claims  against  Government — 

to  hold  land  wholly  or  partially  free  from  payment  of  land-revenue,  or 
to  receive  payments  charged  on  or  payable  out  of  the  land-revenue,  or 
to  set  aside  any  cess  or  rate  authorized  by  Government  under  the  provisions  of 

any  law  for  the  time  being  in  force,  or 
respecting  the  occupation  of  waste  or  vacant  land  belonging  to  Government ; 
(  y  )    claims  regMxiing  boundaries  fixed  under  Bombay  Act  No.  I  of  1865,  or  any  other 
law  for  the  time  being  in  force,  or  to  set  aside  any  order  passed  by  a  competent 
officer  under  any  such  law  with  regard  to  boundary-marks  : 
except  when  any  person  claims  to  hold  land  wholly  or  partially  exempt  from  pay- 
ment of  iMid-revenue  under — 
( h)    any  enactment  for  the  time  being  in  force  expressly  creating  an  exemption  not 
before  existing  in  favor  of  an  individual  or  of  any  class  of  persons,  or  expressly 
confirming  such  exemption  on  the  ground  of  its  being  shown  in  a  public  record 
or  of  its  having  existed  for  a  specified  term  of  years,  or 
( < )    an  instrument  or  sanad  given  by,  or  by  order  of,  the  Governor  of  Bombay  in 
Council,  under  Bombay  Act  No.  II  of  1863,  Sec.  1,  cl.  1,  or  Bombay  Act 
No.  VII  of  1363,  Sec.  2,  cl.  1,  or 
(i  )    any  other  written  grant  by  the  British  Government  expressly  creating  or  con- 
firming such  exemption,  or 
(  *  )    a  judgment  by  a  Court  of  Law,  or  an  adjudication  duly  passed  by  a  competent 
officer,  under  Bombay  Regulation  XVII  of  1827,  Chapter  X,  or  under  Act  XI 
of  1852,  which  declares  the  particular  property  in  dispute  to  be  exempt. 
Suits  mentioned  in  Sec.  5  are  : — 

(a)  suits  against  Government  to  contest  the  amount  claimed,  or  paid  under  protest 
or  recovered,  as  land-revenue  on  the  ground  that  such  amount  is  in  excess 
of  the  amount  authorized  in  that  behalf  by  Government,  or  that  such 
amount  had,  previous  to  such  claim,  payment,  or  recovery,  been  satisfied, 
in  whole  or  in  part,  or  that  the  plaintiff,  or  the  person  whom  he  represents, 
is  not  the  person  liable  for  such  amount : 
(  b)  suits  between  private  parties  for  the  purpose  of  establishing  any  private  right, 
although  it  may  be  affected  by  any  entry  in  any  record  of  a  Revenue 
Survey  or  Settlement  or  in  any  village  papers  ; 
(e)  suits  between  superior  holders  or  occupants,  and  inferior  holders  or  tenants, 
regarding  the  dues,  claimed  or  recovered  from  the  latter. 

2«  See.  58  Act  II  of  1864, 
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jurisdiction,  constitute  res  judicata  in  regard  to  the  sbim  tiiAt* 
4ers  even  in  the  ordinary  Civil  Courts.  The  AlUiiabad  High 
Court  thus  held  in  Amir  Singh  v.  Naimati  Prasad^  ^^  that  a 
decision  by  an  Assistant  Commissioner  or  a  Revenue  Court  as 
to  the  rights  of  the  parties  in  regard  to  the  quantum  of  the  com« 
•mon  land  to  which  they  were  entitled,  would  be  resjudicmta 
in  a  subsequent  suit  in  a  Civil  Court  on  the  basis  of  the  same 
right.  So  also  the  Calcutta  High  Court  observed  in  Merjah 
Janand  v.  Krishto  Chunder^  that  the  decision  of  a  Collector 
under  Sec.  38  of  the  Bengal  Rent  Act  (VIII  of  186S>) 
would  be  conclusive  between  the  parties  in  any  subsequt^nt 
suit  for  rent.  The  same  High  Court  in  Qokhul  SaAu  v. 
Jodu  Nundun  Rotfj^  further  held  that  a  Revenue  Officer  had 
power  to  adjudicate  on  the  question  that  certain  land  was 
mal  land  and  liable  to  pay  rent,  and  therefore  his  decision 
would  be  f ^5  ^u^ica^a  as  regards  that  point  in  a  subsequent 
suit  in  a  Civil  Court.  Pigot  and  Beverley,  J. J.,  in  their 
decision,  referring  to  Hurri  Sunkar  v.  Mukfaram^  said 
— <<  That  decision  was  based  on  the  principle  that  the  decision 
of  a  Revenue  Court  on  a  question  of  title  is  no  bar  to  tue  trial 
of  the  same  question  by  the  ordinary  Civil  Courts.  But  by 
Sec.  107  of  the  Bengal  Tenancy  Act,  the  Revenue  Officer  is 
directed  to  adopt  the  procedure  laid  down  in  the  Code  of  Civil 
Procedure  for  the  trial  of  suits,  and  it  is  provided  that  his 
decision  in  every  such  proceeding  shall  have  the  force  of  a 
decree.  It  appears  to  us  that  these  words  were  intended  to 
invest  him  for  the  trial  of  these  disputes  with  the  powers  of  a 
Civil  Court The  language  of  the  Act  is  unfor- 
tunately vague;  but  we  cannot  suppose  that  it  was  the  inten- 
tion of  the  Legislature  after  providing  for  the  trial  of  disputes 
regarding  entries  in  the  record  of  rights  by  the  Code  of  Civil 
Procedure  and  by  a  special  Appellate  Court,  that  such  disputes 
should  be  liable  to  be  re-opened  before  the  ordinary  Civil  Courts 
of  the  country.''  The  Madras  High  Court  has  taken  a  more 
restricted  view  of  the  effect  of  the  judgments  of  Revenue  Courts. 
In  Hanka  Ramayyar  v.  Tirtasami^  the  Court  held  that  a 
suit  by  a  tenant  for  a  declaration  of  the  rate  at  which  he  was 
entitled  to  receive  a  patta  for  1289  ii^.,  was  not  barred  by  a  prior 
suit  by  the  landlord  to  enforce  the  acceptance  of  a  patta  for 
1288.  Sir  Charles  Turner,  C.  J.,  and  Kernan,  J«,  further  said  : 
<'Nor  can  we  hold  that  a  Revenue  Court  in  this  President  in 
suits  for  enforcing  the  acceptance  o(  pattag  has,  under  the  Kent 

M  I  L.R.,  IX  AU.,  388.  j  *•  XV.  B.L  B.,  S88. 

2*  LL  B.,  X  G&U  607.  |  »  I.L.B.,  YU  Mad.,  61. 
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Act»  power  to  determine  title  otherwise  than  incidentally  to  the 
limited  juriBdiction  conferred  on  it.  Consequently  it  cannot 
be  held  the  matter  now  in  issue,  viz^  whether  the  tenant  has 
by  special  contract,  a  right  to  hold  at  privileged  rights,  has 
been  finally  decided  in  that  suit/'  In  Ragaoa  v.  Rojagopnl^^^ 
the  High  Court  observed  that  a  Revenue  Court  having  ordered  a 
tenant  to  be  ejected  under  Sec.  10  of  the  Rent  Recovery  Act  on  the 
ground  that  he  had  refused  to  accept  a  patta  as  directed  by  the 
Court;  it  was  held  that  a  suit  would  not  lie  in  the  Civil  Court 
to  set  aside  that  order.  In  Venkatachalapaii  v.  Krishna^^  the 
Madras  High  Court  held  that  a  Revenue  Court  had  power  to 
determine  the  question  of  title,  and  its  decision  as  to  the 
defendant's  liability  to  accept  as  tenant  a  paita  of  certain  land 
from  plaintiff  as  its  owner,  in  a  suit  by  plaintiff  to  enforce 
acceptance  of  the  patta  for  one  year,  would  be  res  judicata 
as  to  the  defendant's  status  of  a  tenant  in  a  subsequent 
suit  in  that  same  Court  by  the  same  plaintiff  to  enforce 
acceptance  oi^paVa  tor  another  year.  It  was  argued  in  that 
case,  that  the  decision  of  a  Revenue  Court  could  not  operate 
as  ret  judicata  in  a  subsequent  suit  between  the  parties, 
inasmuch  as  it  had  reference  only  to  the  year  for  which  the 
suit  was  brought,  and  a  Revenue  Court  could  decide  a  question 
of  title  only  iucidentally;  and  reference  was  made  in  support 
of  this  argument  to  Harika  Ramayyar  v,  Tirtasami^  Chunder 
Coomar  v.  Nunnee  Khanum^^  Debt  Prasad  v.  J  afar  Ali^ 
and  Boistub  Churn  v.  Trahee  Mam^^  but  Sir  Arthur 
Collins,  C.  J.,  and  Wilkinson,  J.,  said:—**  None  of  these 
cases  are  in  point.  In  these  cases  it  was  held  that  the  decision 
of  a  Revenue  Court  is  no  bHr  to  a  suit  brought  in  the  regular 
Courts.  We  have  not  been  referred  to  any  case  in  which  it 
has  been  held  that  the  doctrine  oi res  judtcatahnoi  applicable 
to  the  Revenue  Courts."  Since  then  the  High  Court  has  held 
in  Oliver  v.  Markanda^  and  in  Oangaraju  v.  Kondireddi^ 
that  a  decision  of  a  Revenue  Court  is  not  binding  on  a  Civil 
Court,  Muttusami  Ayyar  and  Best,  J.J.,  having  in  the  latter 
case  expressed  their  approval  of  the  principle  laid  down  in 
Barika  Ramayar  v«  Tirtasami^  and  their  dissent  from  that 
laid  down  in  Ragava  y.  Rajagopal. 

122.     The  Small   (Clause  Courts  in  the  Presidency  towns 

Small  Caaae  OcrartB  are    and    in    the    Mofussil    are    also    Civil 

H,:lied''b":r.x,toi4    Courts  of  a    peculiar   class    having    a 

jurikdiotion.  rather    limited  jurisdiction    of  an    ex- 

*<  I.L.tt^IX  Mad^  89.  i  »•  XV  W.  R.,lii; 

MZJ.a^  Xm  HadL,  S87.  I  >7  lU.  M.  L.J.,1M. 

M  XI  B.  L.  R.,484.  I         *•  I.  L.  B.,  XVn  Mad.,  106. 
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elusive  ohamoter  over  certain  classes  of  suits  for  money 
or  movable  property,  which  may  be  tried  summarily, 
and  which  on  that  ground  are  excluded  from  the  juris- 
diction of  the  ordinary  Civil  Courts.  The  Provincial  Small 
Cause  Courts  Act  (IX  of  1887)  thus  specifies  in  the 
schedule^  annexed  thereto  the  classes  of  suits  cognizable  by 

p  The  classes  of  suits  specified  in  the  schedule  are  ; — 

(1)  A  suit  concerning  an  act  or  order  purporting  to  be  done  or  made  by  the  Governor- 

General  in  Council  or  a  Local  Government,  or  by  the  Govemor-^eneral  or  a 
Governor,  or  by  a  Member  of  the  Council  of  the  Governor-General  or  of  the 
Governor  of  Madras  or  Bombay  in  his  official  capacity,  or  concerning  an  act 
purporting  to  be  done  by  any  person  by  order  of  the  Governor-General  in 
Council  or  a  Local  Government ; 

(2)  a  suit  concerning  an  act  purporting  to  be  done  by  any  person  in  pursuance  of  a 

judgment  or  order  of  a  Court  or  of  a  judicial  officer  acting  in  the  execution  of 
his  office ; 

(5)  a  suit  concerning  an  act  or  order  purporting  to  be  done  or  made  by  any  other 

officer  of  the  Government  in  his  official  capacity,  or  by  a  Court  of  Waids,  or 
by  an  officer  of  a  Court  of  Wards  in  the  execution  of  his  office  ; 
(4)    a  suit  for  the  possession  of  immovable  property,  or  for  the  recovery  of  an  interest 
in  such  property ; 

(6)  a  suit  for  the  partition  of  immovable  property  ; 

(6)  a  suit  by  a  mortgagee  of  immovable  property  for  the  foreclosure  of  the  mortgage 

or  for  the  sale  of  the  property,  or  by  a  mortgagor  of  immovable  property  for 
the  redemption  of  the  mortgage  ; 

(7)  a  suit  for  the  assessment,  enhancement,  abatement,  or  apportionment  of  the  rent 

of  immovable  property ; 

(9)  a  suit  for  the  recovery  of  rent,  other  than  house-rent,  unless  the  Judge  of  the 
Court  of  Small  Causes  has  been  expressly  invested  by  the  Local  Government 
with  authority  to  exercise  jurisdiction  with  respect  thereto  ; 

(9)    a  suit  concerning  the  liability  of  land  to  be  assessed  to  land-revenue ; 

(10)  a  suit  to  restrain  waste : 

(11)  a  suit  for  the  determination  or  enforcement  of  any  other  right  to  or  interest  in 

immovable  property ; 

(12)  a  suit  for  the  possession  of  an  hereditary  office  or  of  an  interest  in  such  an  office, 

including  a  suit  to  establish  an  exclusive  or  periodically  recurring  right  to 
discharge  the  functions  of  an  office  ; 

(13)  a  suit  to  enforce  payment  of  the  allowance  or  fees  respectively  called  malikana 

and  hakk,  or  of  cesses  or  other  dues  when  the  cesses  or  dues  are  payable  to  a 
person  by  reason  of  his  interest  in  immovable  property  or  in  an  hereditary 
office  or  in  a  shrine  or  other  religious  institution  ; 

(14)  a  suit  to  recover  from  a  person  to  whom  compensation  has  been  paid  under  th^ 

Land  Acquisition  Act,  1870,  the  whole  or  any  part  of  the  compensation  ; 
(16)    a  suit  for  the  specific  performance  or  rescission  of  a  contract ; 

(16)  a  suit  for  the  rectification  or  cancellation  of  an  instrument ; 

(17)  a  suit  to  obtain  an  injunction  ; 

(18)  a  suit  relating  to  a  trust,  including  a  suit  to  make  good  out  of  the  general  estate 

of  a  deceased  trustiee  the  loss  occasioned  by  a  breach  of  trust,  and  a  suit  by  a 
co-trustiee  to  enforce  against  the  estate  of  a  deceased  trustee  a  claim  for  contri- 
bution ; 

(19)  a  suit  for  a  declaratory  decree,  not  being  a  suit  instituted  under  Sec.  283  or  Sec. 

332  of  the  Code  of  Civil  Procedure  ; 

(20)  a  suit  instituted  under  Sec.  283  or  Sec.  332  of  the  Code  of  Civil  Procedure  ; 

(21)  a  suit  to  set  aside  an  attachment  by  a  Court  or  a  revenue-authority,  or  a  sale, 

mortgage,  lease,  or  other  transfer  by  a  Court  or  a  revenue-authority  or  by  a 

guardian ; 
(22J    a  suit  for  property  which  the  plaintiff  has  conveyed  while  insane ; 
(28)    a  suit  to  alter  or  set  aside  a  decision,  decree,  or  order  of  a  Court  or  of  a  person 

acting  in  a  judicial  capacity ; 

(24)  a  suit  to  contest  an  aw^  ; 

(25)  a  suit  upon  a  foreign  judgment  as  defined  in  the  Code  of  Civil  Procedure  or  upon 

a  judgment  obtained  in  British  India ; 

(26)  a  suit  to  compel  a  refund  or  assets  improperly  distributed  under  Section  296 

the  Code  of  Civil  Procedure ; 
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the  ordinary  Civil  Courts,  and  lays  down  that  the  Courts  of 
Saiall  Causes  in  the  Mofussil  will  take  cognizance  of  all  other 
suits,  of  which  the  value  does  not  exceed  Rs.  500  (and  in  case 
of  a  special  order  by  the  Local  Government,  Rs.  1,000),  and 
that  the  ordinary  Civil  Courts  shall  not  take  cognizance  of 

(27)  a  suit  under  the  Indian  Snocession  Act,  1866,  See.  320  or  See.  821,  or  under  the 

Probate  and  Administration  Act,  1881,  Sec.  139  or  Sec.  140,  to  compel  a  refund 
hy  a  person  to  whom  an  execntor  or  administrator  has  paid  a  legacy  or  distri* 
buted  assets; 

(28)  a  snit  for  a  legacy  or  for  the  whole  or  a  share  of  a  residue  bequeathed  by  a  testa- 

tor, or  for  the  whole  or  a  share  of  the  property  of  an  intestate ; 

(29)  a  suit^ 

(a)  for  a  dissolution  of  partnership  or  for  the  winding-up  ef  the  business  of  a  part- 
nership after  its  dissolution ; 

(h)  for  an  account  of  partnership-transactions ;  or 

{e)  for  a  balance  of  partnership-account,  unless  the  balance  has  been  struck  by  the 
parties  or  their  agents ; 

(30)  a  suit  for  an  account  of  property  and  for  its  due  administration  under  decree ; 

(31)  any  other  suit  for  an  account,  including  a  suit  by  a  mortgagor,  after  the  mortgage 

has  been  satisfied,  to  recover  surplus  collections  reodved  by  the  mortghgee, 
and  a  suit  for  the  profits  of  immovable  property  belonging  to  the  plaintiff 
which  have  been  wrongfully  received  by  the  defendant ; 

(32)  a  suit  for  a  general  average  loss  or  for  salvage  ; 

(33)  a  suit  for  compensation  in  respect  of  collision  between  ships  ; 

(84)  a  suit  on  a  policy  of  insurance  or  for  the  recovery  of  any  premium  paid  under  any 

such  policy ; 
(35)  a  suit  for  compensation — 

(a)  for  loss  occasioned  by  the  death  of  a  person  caused  by  aetionable  wrong ; 

(b)  for  wrongful  arrest,  restraint,  or  confinement ; 

(c)  for  malicious  prosecution  ; 

(d)  for  libel ; 
It)  for  slander ; 

(/)  for  adultery  or  seduction ; 

(^)  for  breach  of  contract  of  betrothal  or  promise  of  marriage  ; 

(A)  for  inducing  a  person  to  break  a  contract  made  with  the  plaintiff ; 

(t)  for  obstruction  of  an  easement  or  diversion  of  a  watercourse ; 

ij)  for  ill(^,  improper,  or  excessive  distress  or  attachment ; 
k)  for  improper  arrest  under  Chapter  XXXIV.  of  the  Code  of  Civil  Procedure,  or 
in  respect  of  the  issue  of  an  injxmotion  wrongfully  obtained  under  Chapter 
XXXV.  of  that  Code  ;  or 
{I)  for  injury  to  the  person  in  any  case  not  specified  in  the  foregoing  sub-clauses  of 
•  this  clause ; 

(86)  a  suit  by  a  Mahammadan  for  exigible  (mu'ajjal)  or  deferred  (mutayjal  )  dower ; 

(87)  a  suit  for  the  restitution  of  conjugal  rights,  for  the  recovery  ef  a  wife,  for  the 
tustody  of  a  minor,  or  for  a  divorce  ; 


8)  a  suit  relating  to  maintenance ; 

9)  ■- 


(39)  a  suit  for  arrears  of  land-revenue,  village-expenses,  or  other  sums  payable  to  the 
representative  of  a  village-community  or  to  his  heir  or  other  successor  in  title ; 

(40)  a  suit  for  profits  payable  by  the  representative  of  a  village-community  or  by  his 

heir  or  other  successor  in  title  after  payment  of  land-revenue,  vlUage-expensee, 
and  other  sums; 

(41)  a  suit  for  contribution  by  a  sharer  in  joi^t  property  in  respect  of  a  payment 

made  by  him  of  money  due  from  a  co-sharer,  or  by  a  manager  of  joint  property, 
or  a  member  of  an  undivided  family,  in  respect  of  a  payment  made  by  him  on 
account  of  the  property  or  family ; 

(42)  a  suit  by  one  of  several  joint  mortgagors  of  immovable  property  for  contribution 

in  respect  of  money  paid  by  him  for  the  redemption  of  the  mortgaged  property ; 

(48)  a  suit  against  the  Ciovemment  to  recover  money  paid  under  protest  in  satisfac- 
tion of  a  claim  made  by  a  revenue-authority  on  account  of  an  arrear  of  land- 
revenue  or  of  a  demand  recoverable  as  an  arrear  of  land-revenue ; 

(44)  a  suit  the  cognizance  whereof  by  a  Court  of  Small  Causes  is  barred  by  any  enact* 
meat  for  the  time  being  in  force. 
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the   suits    so  cognizable  by  the    Small  Cause  Courts,     If  a 
certain  suit  triable  by  a    Small  Cause  Court  is  dismissed  for 
default,   and   on   account  of  a   change  of  law   ceases    to    be 
so,  and  is  after   that,  again  taken  on  the  file;  it  will  continue 
to   be   cognizable  by    a    Small  Cause  Court,    as  till    restored 
the  suit  was  only    in   suspense.^*^     A  suit  to  enforce  payment 
by  defendant  of  money   received  by  him  as  dues  from  a   third 
person,    and    claimed    by     plaintiff    to    be    dues    payable    to 
himself,  is  cognizable  by  a  Small  Cause  Jourt,''   Flowden,   J., 
in  delivering  the  Court's  judgment  in  the  case  cited,  observing 
as  to    Art.   13   of  Schedule  JI    of   the  Small    Causes  Courts 
Act,    1887,    that — •'  the   Art,    as    it   stands,  must  be  limited 
to  suits  against  the  person   by   whom   the  dues   are    payable, 
or  his  legal  representatives,   and    cannot   be  extended    to    suits 
to  recover  dues  which  have  been  paid  from  the  person  to  whom 
they  have  been    wrongfully   paid.**     A  suit  on  the  judgment  of 
a  Foreign  Court  does  not  lie  in  a  Small  Cause  Court.'®     In  the 
earlier  case  cited,  Plowden,  J.,  said — "  We  are  unable  to  agree 
with  the  view  expressed  by  Mr.  Justice  Melvill,  in  I.  L.  R.  VI 
Bom.  292,''^  that  a  suit  on  a  foreign  judgment  is,  •a  claim   fpr 
money  due  on   contract/     If  it    be   admitted,   that — *  when  a 
Court  of  competent  jurisdiction  has  adjudicated  a  certain  sum 
to  be  due  from  one   person  to  anotlier,  a  legal  obligation  arises 
to  pay  that  sum,'  it  does  not,  in  our  opinion,  follow  that  a  suit 
to  enforce  the  obligation  involves  a  claim  for   money  due  on 
contract."     A  suit  for  malicious  prosecution  claiming  damages 
in  vakeels' fees  and  stoppages  of  business  is  a  claim  for  compen- 
sation, and  therefore  not  cognizable  by  a  Small   Cause  Court. 
In  Wazir  Singh  v.  Ganga  Tiam^^^  Powell,  J.,  in  delivering  the 
Court's  judgment,  said — **  Under  the  new  Act,  the  more  general 
term   compensation    seems  expressly  intended  to   include  all 
claims  whether  for  money  as  a  payment  for  actual  loss  in  trade 
or  other  loss  caused."     A  suit  for  a  declaration  that  certain  pro- 
perty released  from  attachment  on  a  claim  by  a  third  person  is 
liable  as  judgment-debtor's  to  attachment  and  sale  in  execution 
of  a  decree  held  by  plaintiff,  or  in  the  alternative  for   its  value, 
is  not  cognizable  by  a  Small  Cause  Court.     Where  a  claim  to 
the  attached   property  is  disallowed  and  the  property  sold  in 
execution,  and  a  suit  brought  for  it  or  its  value,  the  suit  will  be 
cognizable  by  a  Small  Cause  Court.*^     In  The   Maharaja    of 


M  Sant  Ram  o.  Nihala,  I8>W  P.  B.  No.  52. 

*i  Harnam  •.  Gadu,  1»89  P.  R.  No.  81. 

*3  Kanhya  Lai  v.  Alia  Ditta,  IHBS  P.  B.  lo.  07. 

Ude  Bam  c  Dayan,  1889  P.  B.  No.  87. 
w  BhaTaaiahankar  o.  Puriadri. 


*o  1880  P.  B.  No.  30. 

^  Bultan  Mabomed  o.  Kanahi  Bam,    1886  P.  B» 
No.  Bl. 
Uaata  v.  B«dhakisen,  1889  P.  a  Na  5. 
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Kashmir  v.  Fatteh  Din,^-  Rattigau,  J.,  in  delivering  the 
Judgment  of  the  Court,  said — .**\Ve  do  not  think  the  mere 
existence  of  an  agreement,  if  the  suit  is  one  for  rent,  would 
give  the  Small  Cause  Court  jurisdiction,  which  it  would  not 
otherwise  possess.  Rent  is  ordinarily  payable  under  an  agreement, 
and  had  the  Legislature  intended  to  allow  the  jurisdiction  of 
Small  Cause  Courts  to  be  aflPected  by  such  a  circumstance,  we 
should  have  expected  it  to  have  indicated  its  meaning  by 
adding  a  proviso  under  Art.  8  of  the  second  Schedule  to  that 
eflFect/' 

123.  Similarly  on  the  ground  of  the  importance  or  com- 
Especial  jurisdiction  pl^xity  of  enquiries  in  certain  suits  and 
of  higher  grades  of  proceedings,  the  jurisdiction  in  their  case  is 
courts  over  certain  restricted  to  the  higher  grades  of  Civil 
suits  and  Civil  pro-  Courts.  Thus  Sec.  539  of  the  Civil  Pro- 
cee  ings.  cedure  Code  provides  that  a  suit  of  the  sort 

mentioned  in  that  section,  and  relating  to  the  administration  of 
the  trust  property,  can  be  instituted  only  in  a  High  Court  or 
District  Court,  within  the  local  limits  of  whose  jurisdiction  the 
whole  or  any  part  of  the  property  may  be  situate.  In  fact, 
miscellaneous  proceedings  unconnected  with  suits  are  cogniza- 
ble in  the  Presidency  towns  by  the  High  Courts,  and  outside 
thereof  generally  by  the  District  Judge,  who  is  usually  the 
Judge  of  the  pi'incipal  Civil  Court  of  Original  Jurisdiction.  In 
some  cases  the  Subordinate  Judge  or  some  other  Judicial  GflBcer 
is  empowered  to  dispose  of  them  on  a  reference  thereof  to  him 
by  the  District  Judge  having  jurisdiction.  Thus  Sec.  26  of  the 
Succession  Certificates  Act,  1889,  provides  that  the  Local  Gov- 
ernment may  invest  any  Court  inferior  in  grade  to  a  District 
Court,  with  the  functions  of  a  District  Court  under  the  Act, 
and  that  every  Court  so  invested  shall,  within  the  local  limits 
of  its  jurisdiction,  have  concurrent  jurisdiction  with  the  Dis- 
trict Court  in  the  exercise  of  all  the  powers  conferred  by 
the  Act  opon  the  District  Court.  So  also  Bengal,  North- 
Western  Provinces  and  Assam  Civil  Courts  Act  provides^^ 
that—**  tfje  High  Court  may,  by  general  or  special  order,  autho- 
rize  any  Subordinate  Judge  or  Munsif  to  take  cognizance  of, 
or  any  District  Judge  to  transfer  to  a  Subordinate  Judge  or 
Munsif  under  his  administrative  control,  any  of  the — 

(a)  proceedings   under    Bengal   Regulation    V,    1799  (to 
limit  the  interference  of  the  Zillah  and  City  Courts 

42  1838  P.  R.  No.  164.  I  *»  Act  No.  XH  of  1887. 
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of  Dewany  Adawlut  in  the  execution  of  wills  and 
administration  to  the  estates  of  persons  dying 
intestate) ; 

{d)  proceedings  under  the  Indian  Succession  Act,  1865,  and 
the  Probate  and  Administration  Act,  1881,  which 
cannot  be  disposed  of  by  District  Delegates ;  and 

(e)  references  by  Collectors  under  Sec.  322C.  of  the  Code 
of  Civil  Procedure. 

In  Punjab,  the  Division  Court  is  the  District  Court  for 
all  districts  comprised  in  the  Division  for  the  purposes  of  the 
Indian  Divorce  Act,  and  may  be  declared  to  be  so  by  the  Local 
Government  for  any  other  purposes.** 

The  question  of  jurisdiction  in  Miscellaneous  proceedings 
is  for  the  purposes  of  res  judicata  of  particular  importance 
in  cases  in  which  a  judgment  in  rem  can  be  passed  and 
mention  of  which  will  be  made  in  chapter  VIII.  Here  a 
reference  may  be  made  only  to  the  jurisdiction  in  such  cases. 
The  Presidency  High  Courts  have  under  their  respective 
Charters  full  jurisdiction  **in  relation  to  the  granting  of  pro- 
bates of  last  wills  and  testaments  and  letters  of  administration 
of  the  goods,  chattels,  credits,  and  all  other  effects  whatsoever 
of  persons  dying  whether  within  or  without  the  Presidency; 
as  well  as  in  matters  matrimonial  between  British  subjects 
professing  the  Christian  religion."  Similar  powers  are  vested 
in  and  exercised  by  the  North -Western  Provinces  High  Court, 
and  the  highest  Courts  in  other  provinces  invested  with  the 
functions  of  the  High  Courts;  the  probates  and  letters  of 
administration  granted  by  the  High  Courts  or  by  the  Chief 
Court  of  the  Punjab  or  by  the  Recorder  of  Rangoon,  having 
effect  throughout  the  whole  of  British  India.  The  Indian 
Succession  Act,  1865,  and  the  Probate  and  Administra- 
tion Act,  1881,  also  provide,  in  general  words  that — '*the 
District  Judge  shall  have  jurisdiction  in  granting  and 
revoking  probates  and  letters  of  administration  in  all 
cases  within  his  district;"*^  though  the  probates  and 
letters  of  administration  granted  by  them  have  effect  only 
in  the  Province  in  which  the  Court  granting  them  is  situate. 
District  Courts  also  have  jurisdiction  in  matrimonial  matters 
over  Christians  even  under  the  Indian  Divorce  Act,   1869,  the 

*»  S03.  23,  Act  XVni  of  1884.  I  *»  Vide  Soc.  233,  Act  X  of  1865. 

I  Seo.  61»  Acfc  V  of  1681. 
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Native  Converts*  Mari:iage  Dissolution  Act,  1866,  and  The 
Indian  Christian  Marriage  Act,  1872.  Admiralty  jurisdiction  is 
vested  in  the  High  Courts  by  Letters  Patent  under  which  they 
have  been  established,  and  to  a  limited  extent  in  other  Courts, 
under  Sees.  12  and  13  Vict.  c.  96,  and  23  and  24  Vict.  c.  88. 
Similarly  the  Insolvency  Jurisdiction  of  the  High  Courts,  is 
derived  from  11  and  12  Vict.  c.  21,  and  their  respective  Letters 
Patent.  Such  insolvency  jurisdiction,  as  can  be  exercised  by  the 
Mofussil  Courts,  is  regulated  by  Cliapter  XX  of  the  Code  of 
Civil  Procedure,  Act  XIV  of  1882,  under  which  all  applications 
are  to  be  made  to  the  District  Court ;  though  it  may  transfer  any 
of  them  to  any  other  Court  invested  by  the  Local  Government 
with  the  powers  of  a  District  Court;  a  Court  so  invested 
having  jurisdiction  to  entertain  an  application  only  when  made 
by  any  person  who  has  been  arrested  or  imprisoned,  or  against 
whose  property  an  order  of  attachment  has  been  made,  in  execu- 
tion of  a  decree  for  money  passed  by  that  Court. *6 

124.     It  is  a  peculiarity  of  the  judicial  system  of  British 

India,  that  throughout  the  country  there  are 

Pecuniary  limitations     Courts  of  different   grades   having  jurisdic- 

of  Courts' lunadic-       .       .  .^       c  j-rc        -.  i.     • 

^ion^        ''  tion  in  suits  or  different  amounts,  m  certain 

prescribed  local  areas ;  and  this  peculiarity, 
as  pointed  out  by  Sir  Barnes  Peacock  in  JBdun  v.  BeckuUf^^  is 
of  particular  importance  in  the  application  of  the  doctrine  of 
res  judicata.  In  determining  whether  any  Court  has  jurisdic* 
tion  over  any  particular  suit,  regard,  therefore,  must  be  had 
not  only  to  the  nature  of  the  suit,  but  also  to  the  pecuniary 
extent  of  the  Court's  jurisdiction.  Elaborate  rules  are  laid  down 
for  the  determination  of  that  jurisdiction  in  the  various  Acts  under 
which  the  Courts  are  constituted  or  by  which  their  procedure  is 
prescribed  and  regulated;  and  the  case-law  relating  to  the 
valuation  of  claims  is  also  very  heavy.  The  pecuniary  limita- 
tions of  the  jurisdiction  of  different  grades  of  Civil  Courts  present 
great  variations  in  the  several  Provinces.  As  a  general  rule, 
the  jurisdiction  of  a  District  Judge  or  Subordinate  Judge  (and 
in  the  so-called  non- Regulation  Provinces,  of  a  Deputy  Com- 
missioner) extends  to  all  original  suits.  In  the  Territories 
administered  by  the  Lieutenant-Governors  of  Bengal  and  of  the 
North-Western  Provinces  and  by  the  Chief  Commissioner  of 
Assam*^  (except  Jhansi  Division  and  the  other  parts  not  subject 
to   the  ordinary   Civil  Jurisdiction  of  the  High  Courts*^),  the 

*•  Beo.  Seo,  Act  XIV  of  188S.  I  «»  Boo.  18,  Act  XII  of  1887. 

««  Vin  W.  R.  m.  I  4»  B«o.  1,  Act  X\l  Qt  1887. 
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jurisdiction  of  a  Munsif  extends  to  all  the  suits  of  which  the 
value  does  not  exceed  one  thousand  rupees  or  (if  specially 
authorized  by  the  Local  Government)  two  thousand  rupees.^^ 
Similarly  in  the  Madras  Presidency  the  jurisdiction  of  a  Dis- 
trict Munsif  extends  to  all  civil  suits  and  proceedings,  of  which 
the  amount  or  value  of  the  subject-matter  does  not  exceed 
two  thousand  five  hundred  rupees/^  In  the  Bombay  Presi- 
dency the  corresponding  officers  are  designated  Subordinate 
Judges  of  the  second  class,  and  their  jurisdiction  extends  to 
all  original  suits  and  proceedings  of  a  civil  nature  wherein  the 
subject-matter  does  not  exceed  in  amount  or  value  five  thou- 
sand rupees,^'^  an  Assistant  Judge  being  competent  to  try  all 
suits  of  which  the  subject-matter  does  not  amount  to  ten  thou- 
sand rupees  in  amount  or  value  and  such  miscellaneous  appli- 
cations, not  being  of  the  nature  of  appeals,  as  are  referred  to 
him  by  the  District  Judge  to  whom  lie  is  subordinate. ^^  In 
Oude,  the  jurisdiction  of  a  Subordinate  Judge  extends  to 
ten  thousand  rupees,  and  the  jurisdiction  ot  a  Munsif  to  five 
hundred  rupees,  and  if  specially  empowered  by  the  Local 
Government  to  one  thousand  rupees.  In  the  Punjab,  Act 
XVIII  of  1884  leaves  the  pecuniary  limits  of  the  jurisdiction 
of  a  Subordinate  Judge  and  a  Munsif  to  be  determined  by 
the  Local  Government  and  the  Chief  Court  respectively  as  they 
may  think  fit,  provided  only  that  in  the  case  of  the  latter  the 
jurisdiction  shall  not  extend  to  suits  the  value  of  which  exceeds 
one  thousand  rupees. 

125.     The  Civil  Procedure  Code  appears  to  prescribe 
...      .a    minimum    pecuniary    limit   of   the 
%r:^T«Hrtion!    jurisdiction  of  the  Civil  Courts.   S«c.]5 
'^  of  the  Code  lays  down  that  every  suit 

shall  be  instituted  in  the  Court  of  the  lowest  grade  com- 
petent to  try  it,  and  the  same  was  enacted  by  Sec.  6  of  the 
Civil  Procedure  Code  of  1859.  Sec.  12  of  the  Madras 
Civil  Courts  Act  expressly  provides  that  the  jurisdiction 
of  a  District  Judge  or  a  Subordinate  Judge  extends  to  all 
original  suits  and  proceedings  of  a  civil  nature,  subject  to 
the  rules  contained  in  the  Code  of  Civil  Procedure.  Sec,  18 
of  the  Bengal,  North-Western  Provinces,  and  Assam  Civil 
Courts  Act,  1887,  still  more  specifically,  like  Sec.  19  of 
the  Civil  Court  Act,  1871,  provides  that — «'the  jurisdic 
tion  of  a    District  Judge  or  Subordinate   Judge  extends, 

so  Boo.  19,  Act  XII  of  1887.  I  S2  Soc.  34,  Art  XIV  of  1860. 

41  Soc  12,  Act  in  of  1873.  I  »»  Soc.  16,  Act  XIV  of  1860. 
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subject  to  the  provisions  of  Sec.  15,  to  all  original  suits/' 
The  Calcutta  High  Court  held,  in  Russick  Chunder  v. 
Bam  Lally^^  and  in  Sufeeoollah  v.  Begum  Bibee/^  that  Sec.  6 
of  the  Code  of  1859,  even  taken  with  Sec.  19  of  the  Civil 
Courts,  ]871,  was  not  intended  to  take  away  jurisdiction 
from  any  Court  of  a  general  jurisdiction.  With  reference 
to  Sec.  15  of  the  present  Code,  it  has  been  held  by  a  Full 
Bench  of  Allahabad  High  Court  in  Nidlii  Lai  v.  Mazhar 
Husuiriy^^  that  it  is  merely  directory,  and  does  not  oust  the 
jurisdiction  of  the  District  Judge  or  Subordinate  Judge. 
Mr.  Justice  Oldfield  said — ••that  the  provision  in  Sec,  15 
is  one  entirely  of  procedure  as  distinct  from  jurisdiction  ;'* 
and  Mr.  Justice  Uuthoit  said — ••  the  decree  in  a  suit  cog- 
nizable by  a  Munsif  would  not,  in  my  judgment,  be  liable 
to  be  reversed  in  appeal  for  want  of  jurisdiction  in  the 
Subordinate  Judge:  for  the  jurisdiction  was  there,  though  it 
ought  not  to  have  been  exercised.  And  this  view  of  the 
matter  is,  I  think,  consistent  with  the  received  canon  of 
construction,  that  unless  the  Legislature  causes  negative 
words,  oi  words  showing  an  intention  to  treat  the  observ- 
ance of  a  rule  of  procedure  as  essential,  the  rule  will  ordi- 
narily be  treated  as  a  direction  only.*'  The  leading 
decision  in  the  case  was  delivered  by  Mahmood,  J., 
who  after  referring  to  Sees.  13  and  15  of  Act  XVI  of 
1»68  said  : — •*  Sec.  15  says,  '  Subordinate  Judges  are 
empowered  to  try  all  original  suits  cognizable  by  the  Civil 
Courts,  of  which  the  subject-matter  exceeds  in  amount  or 
value  Rs,  1,000,  and  (if  the  District  Judge  shall  have 
referred  them  under  the  Code  of  Civil  Procedure)  suits  of 
which  the  subject-matter  is  of  any  less  amount  or  value.' 
These  two  sections  leave  no  doubt  that  at  the  time  when 
Act  XVI  of  1868  was  passed,  the  Legislature  intended  that 
the  jurisdiction  of  the  Subordinate  Judge  should  begin 
where  that  of  the  M  unsif  ceased.  .  .  .  This  conclusion 
is  supported  by  the  terms  of  Sec.  16,  which  says  — 
•The  Local  Government  may  invest  any  Subordinate 
Judge  with  the  powers  of  a  Munsif  under  Sec.  13,  and 
may  define  and  from  time  to  time  vary  the  local  limits 
within  which  such  powers  are  to  be  exercised.*  .... 
Now  it  seems  to  me  that  in  Sec.  19  (Act  VI  of  1871)  the  most 
important  word  is  'air   in  the  phrase  •all  original    suits' ; 

»4  XXn  W.  R.  301.  I  "  XXV  W.  a  219.  I  »«  I.  L.  R.  YII  AIL  830. 
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and  reading  that  section  with  Sec.  20,  it  is  perfectly  clear 
that  the  object  oft  be  two  sections  was  to  create  a  jurisdic- 
tion in  a  Subordinate  Judge  concurrent  with  a  Munsif  in 
suits  up  to  Rs.  1,000  in  value,  but  not  concurrent  in  suits 
of  value  beyond  Rs.  1,000.  This  was  a  distinct  alteration  of 
the  law,  audit  is  important  to  notice  that  the  rule  contained 
in  Sec.  16  of  Act  XVI  of  1868  has  not  been  reproduced  in 
Act  VI  of  1871.  An  important  part  of  the  argument  of  the 
learned  pleader  for  the  appellant  related  to  the  effect  of  the 
words  in  Sec.  19  of  the  present  AcU~^  subject  to  the  pro- 
visions in  the  Code  of  Civil  Procedure^  Sec.  6.*  .... 
I  am  of  opinion  that  *  competent '  means  *  having  jurisdiction* 
— that  is,  with  reference  to  the  pecuniary  value  and  nature 

of  the  suits  which  the  Court  has  power  to   try 

The  Go[irt  competent — that  is,  having  jurisdiction — to  try  the 
suit  may  be  of  more  than  one  grade,  because  the  whole  object 
of  the  section  is  to  provide  that  the  suit  should  be  instituted 
in  the  Court  of  the  lowest  grade — a  phrase  which  would  not 
have  been  employed  if  there  were  not  a  higher  Court  pos- 
sessing jurisdiction  to  try  the  suit;  in  other  words,  if  the 
jurisdiction  were  possessed  by  only  one  Court.  Now,  as  to 
Sec.  25.  The  section  undoubtedly  enables  the  High  Court 
or  the  District  Court  to  transfer  a  case  of  less  value  than 
Rs.  1,000  from  the  Court  of  a  Munsif  to  that  of  a 
Subordinate  Judge  who  would  be  competent — that  is,  would 
have  jurisdiction — to  try  the  suit.  It  is  not  that 
the  Act  of  transferring  a  suit  confers  jurisdiction; 
but  the  existence  of  jurisdiction  with  reference  to  the 
nature  and  value  of  the  suit  is  a  condition  precedent  to 
the  exercise  of  the  power  of  transfer.  If  any  other  view 
were  to  be  taken  of  the  section,  it  would  follow  that  the  High 
Court  or  the  District  Court  could  transfer  a  suit  of  higher 
value  than  Rs.  1,000,  from  the  Court  of  a  Subordinate  Judge 
to  that  of  a  Munsif.  This  of  course  cannot  be  done,  and 
the  reason  is  that  theMunsiPs  Court  is  not  competent — that 
is,  has  no  jurisdiction — to  try  suits  of  higher  value  than 
Rs.  1,000.  From  this  reasoning  it  follows  that  on 
the  one  hand  Sec.  15  of  the  Civil  Procedure  Code  itself 
contemplates  no  disturbance  of  jurisdiction  as  provided 
by  the  Civil  Courts  Act ;  and  on  the  other  hand,  its 
provisions,  both  in  Sec.  15  and  Sec.  25,  proceed  upon 
the  implied  ground  that,  whilst  the  Munsif's  Court  has 
no  jurisdiction  in  suits  of  higher  value  than  Rs.  l,000f 
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*  the  jurisdiction  of  a  District  Judge  extends 

to  all  original  suits  cognizable  by  the  Civil  Courts  \  .  .  . 
My  own  view  is  that  Sec.  19  of  Act  VI  of  1871  refers  to  the 
Civil  Procedure  Code  merely  as  a  matter  of  convenience. 
Sec.  15  of  the  Civil  Procedure  Code  is  a  rule  of  pro- 
cedure, not  of  jurisdiction;  and  whilst  it  lays  down  that 
a  suit  shall  be  instituted  in  the  Court  of  the  lowest  grade, 
it  does  not  oust  the  jurisdiction  of  any  Court  of  a  higher 
grade.  In  order  to  fortify  his  argument  the  learned  Pandit 
called  our  attention  to  Sec.  57,  cl.  {a)  of  the  Civil  Pro- 
cedure Code,  which  lays  down  that  the  plaint  shall  be 
returned  to  be  presented  to  the  proper  Court,  *  if  a  suit 
has  been  instituted  in  a  Court  whose  grade  is  lower  or 
higher  than  that  of  the  Court  competent  to  try  it,  where 
such  Court  exists,  or  where  no  option  as  to  the  selection 
of  a  Court  is  allowed  by  law.*  The  provision  is  no  doubt 
imperative,  but  it  is  merely  a  matter  of  procedure,  and 
does  not  affect  the  question  of  jurisdiction.  It  simply 
repeats  in  another  form  the  rule  contained  in  Sec.  15  of 
the  Code.  The  learned  Pandit,  however,  contends  that 
the  language  of  the  clause  goes  to  show  that  there  is  only 
one  Court  competent — that  is,  which  has  jurisdiction — to 
try  the  suit.  The  contention,  though  plausible,  has  no 
real  force,  because,  in  the  first  place,  the  section  is  not 
referred  to  in  Sec.  19  of  the  Civil  Courts  Act ;  in  the 
second  place,  it  cannot  be  read  irrespective  of  Sec.  15 
of  the  Civil  Procedure  Code,  knd  bearing  this  in  mind, 
there  can  be  no  doubt  that  the  clause  is  only  a  rule  of 
procedure  arid  does  not  aflFect  the  question  of  jurisdiction.'* 
In  Krishnasami  v.  Kanakasabaiy^'^  Sir  Arthur  Collins,  C.J., 
and  Shephard,  J.,  also  incidentally  expressed  an  opinion 
in  favor  of  the  view  that  Sec.  15  had  merely  enacted  a  rule 
of  procedure  and  did  not  oust  the  jurisdiction  of  the 
superior  Courts.  A  similar  view  has  sometimes  been  taken  in 
England^s  and 'the  United  States  ^^  of  enactments  providing 
a  minimum  limit  of  pecuniary  jurisdiction.  It  is  held  that 
in  such  cases  there  is  no  want  of  power,  because  the  greater 
always  includes  the  less.  The  contrary,  however,  has  also 
been  held  in  some  of  the  States.^  ° 


ii  L  L.  R.,  XIV  Mad.  183. 

SB  prigg  0.  Adams,  *  Salk.  674. 

*9  Exnerjr  v.  NoUon,  0  Sorg.  and  R.  18. 

Scott  r.  Moore.  98  Am.  Doc.  581. 
<o  Raymond  v.  Hinkson,  15  Mich.  113. 

Smith  r.  Knowlbon,  11  N.  H.  1»1. 


Croppor  9.  Com..  2  Rob.  842. 
Moore  r.  Town  Oounoil  of  Edgefield,  32  Fed. 
Rep.  408. 

Derby  v.  Stevens,  64  f'al.  287. 
Hyman  v.  Coleman,  16  Am.  St.  Rep.  178. 
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126.     The  jurisdiction  of  a  suit  is  determined  by  its 
Pecuniary    jurisdiction     value  as  given  in  the  plaint   though,  as 
is  determined  by  ion^-     observed  by  Sir  Richard  Couch,  C.  J., 
/fl?e  value  given  in  the     in  delivering  the  judgment  of  the  Cal- 
P^**^^^'       .  cuita  High  Court  in  Bonomally  v.  Comp- 

hell^^^  the  plaintiff  cannot  '*  give  jurisdiction,  merely  by 
adding  to  his  claim  sums  which  he  could  not  under  any 
circumstances  be  entitled  to  recover/'  In  Lakshman  Bhat- 
kar  V.  Babqji  Bhatkar/'^  West,  J.,  said — **  If  a  plaintiff  by  a 
very  natural  mistake,  estimates  the  value  of  what  he  claims 
somewhat  higher  than  a  third  party  would  do,  and  thus 
raises  it  to  a  sum  which  gives  the  Subordinate  Judge, 
First  Class,  exclusive  jurisdiction,  the  mere  fact  that  after 
an  investigation,  the  Court  does  not  award  so  much  as 
Rs.  5,000  or  its  value  U  not  at  all  conclusive  that  the  suit 
was  brought  in  the  wrong  Court.  This  point  in  another 
aspect  was  recently  considered  by  the  present  Bench,  and 
the  conclusion  arrived  at  was  that  a  bond  fide  error  of  this 
kind  did  not  make  a  particular  mode  of  procedure  based 
on  it  illegal.  What  prima  facie  determines  the  jurisdiction 
is  the  claim,  or  subject-matter  of  the  claim,  as  estimated 
by  the  plaintiff,  and  this  determination  having  given  the 
jurisdiction,  the  jurisdiction  itself  continues  whatever  the 
event  of  the  suit,  unless  a  different  principle  comes  into 
operation  to  prevent  such  a  result  or  to  make  the  proceed- 
ings from  the  first  abortive.  This  principle  is  that  the 
jurisdiction  of  the  Court  properly  having  cognizance  of  the 
cause  is  not  to  be  ousted  by  unwarrantable  additions  to  the 
claim.  In  the  case  of  Nanda  Kumar  v.  Ishan  Ghandra^^^ 
Sir  B.  Peacock,  C.  J.,  says — *The  Small  Cause  Court 
cannot  be  ousted  of  its  jurisdiction  merely  by  asking  for 
an  alternative  relief  to  which  the  plaintiff  is  not  entitled,' 
(that  the  defendant  may  be  ordered  to  fill  up  the  excavation 
at  once).  Neither  by  analogy  ought  the  Court  of  minor 
jurisdiction  to  be  deprived  of  its  cognizance*of  a  cause  by 
the  addition  of  claims  which  cannot  be  sustained  and  which 
there  is  no  reasonable  ground  for  expecting  to  sustain. 
An  exaggerated  claim  thus  brought  for  the  purpose  of 
getting  a  trial  in  a,  different  Court  from  the  one  intended 
by  the  Legislature  is  substantially  a  fraud  upon  the  law, 
and  must  be  rejected,    whether  it   arises  from    mere    reck- 

•1  X  B.  L.  R.,  193.  I     «>  I.  L.  R.,  VIII  Bom.  31.  |  «3  I  B.  L.  R.,  A.  U.  »1, 
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lessness  or  from  an  artful  design  to  get  the  adjudication  of 
one  Judge  instead  of  that  of  another/'  In  Mahabir  Singh  v. 
Behari  Lal^^"^  Sir  John  Edge,  C.  J.,  and  Knox,  J.,  expressed 
their  approval  of  and  concurrence  with  the  rule  and  its 
qualification  as  laid  down  by  the  Bombay  High  CourU 
That  decision  was  distinguished  in  Damodhar  v.  Trim^ 
bak,^^  as  having  proceeded  on  Sec.  25  Act  XIV  of  1869, 
the  language  of  which  differed  from  that  of  Sec.  5  of  Act 
XI  of  1865,  under  which  latter  a  Court  of  Small  Causes  had 
jurisdiction  in  suits,  **when  the  debt,  damage,  or  demand 
does  not  exceed  in  amount  or  value  the  sum  of  five  hun- 
dred rupees;"  and  with  reference  to  which  the  High  Court 
held,  that  a  claim  even  when  *  recklessly  over-valued  at 
above  Rs.  500,  and  decreed  to  the  extent  of  Rs.  441,  would 
not  be  cognizable  by  a  Court  of  Small  Causes.  Both  the 
main  rules  are  recognized  and  acted  upon  by  the  Courts 
in  the  United  States  also.  There,  the  rule  has  been 
thus  stated  by  the  Texas  Supreme  Court — **  Jurisdiction  so 
far  as  matter  or  amount  in  value  is  concerned,  must  be 
determined  by  the  petition,  and  the  question  is  concluded  by 
its  averments  in  so  far  as  they  relate  facts  in  relation  to  the 
thing  in  controversy,  unless  it  otherwise  appears  that  an 
attempt  has  been  made  to  confer  jurisdiction  by  averments 
improperly  and  fraudulently  made.  In  actions  sounding  in 
damages,  the  amount  of  damages  claimed,  and  not  the  amount 
of  the  verdict,  determine^  jurisdiction.  In  actions  ex  contractu^ 
the  amount  claimed  determines  jurisdiction,  if  it  is  not  made  to 
appear  that  a  fraud  upon  jurisdiction  has  been  attempted  by 
improper  averments  in  the  petition."66  Jn  other  States  also, 
it  has  been  repeatedly  held  that  if  the  claim  is  stated  erro- 
neously and  fraudulently  in  order  to  give  jurisdiction  to  a 
Court,  it  should  be  dismissed  by  that  Court  as  beyond  juris- 
diction.®^ The  North  Carolina  Suprenie  Court  has  held  the 
same/^  and  Mr.  Hawes  says — •^that  in  North  Carolina  it  is 
held,  that  the  demand  of  the  amount  necessary  to  give 
jurisdiction  should  be  made  in  good  faith,  and  that  a 
verdict  for  a  smaller  amount  is  primd  facie  evidence  of  an 
intention  to  evade  the  question  of  jurisdiction.*'^^  In  Fix 
V.  Sissungt'^^   the   facts  showed  that  the  value   alleged  in  the 


•*  I.  L.  R.,  Xnl  All.  32D. 
«*  I.  L.  R.,  X  Bom.  370. 
««  Vidt— 

Dwyer  V.  Baasett,  63  Tex.  374. 

Tidball  V.  Biohoff.  TO  Tex.  58. 

Ratigan  v.  Hollo  way,  00  Tex.  468. 
«*  eriffin  V.  McDaniel,  03  Miss.  18]. 
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Penn  v.  Harrington,  54  Miss.  733. 

Panic.  Burton,  33  Vt.  155, 

Field  V.  Randall,  51  Vt.  33. 
6S  wi«eman  v.  Witlierow.  90  N.  0. 140. 

Moore  V.  Nowcll,  04  N.  C.  206. 
«»  Haw.  Jar.  29. 
10  31  Am.  St.  Rop.  610. 
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declaration  was  made  in  bad  faith,  and  was  a  fraud  upon 
the  Court,  and  the  Michigan  Supreme  Court  held  that  value 
would  not  give  jurisdiction,  Ghamplin,C.  J.,  observing — **that 
while  values  of  property  depend:  in  a  large  measure,  upon 
opinion}  and  this  Court,  when  the  value  is  near  the  limit, 
will  not  declare  in  all  cases  a  want  of  jurisdiction,  if  in  good 
faith  the  declaration  alleges  the  value  within  the  jurisdiction 
of  the  Circuit  Court,  nevertheless  it  will  not  hold  that  jurisdic- 
tion is  obtained  when  the  fraud  upon  the  Court  is  apparent, 
as  it  is  in  this  case/'  In  Rockwell  v.  Periney^^  the  claim 
was  for  one  hundred  dollars  (the  maximum  limit  of  the 
Court's  jurisdiction)  and  over,  and  the  judgment,  which 
was  for  sixty  dollars  only,  was  held  by  the  New  York 
Supreme  Court  to  be  not  void,  the  words  *3nd  over'  being 
said  to  be  *  meaningless  as,  &c/ 

127.     If  the  sum  claimed   by  the   plaintiff  is   within 
.    .  ^.   .        the   lurisdiction   of  a    Court,  the  suit 
^TsTtVEtn;     -ill  be  cognizable   by  the  Court   even 
amount  of    the  de-    if  that  sum  18  due  in  respect  of  a  bond, 
inand  or  transaction     the   total   amount    remaining   due    on 
from  which  the  claim     account  of    which   is  beyond  its  juris- 
as  arisen.  diction /^  Of  is  due  in  respect  of  rent, 

and  the  total  amou^nt  payable  under  the  lease  is  in  excess  of 
the  jurisdiction  ;^^  or  for  damages  arising  from  the  resale  of 
goods,  though  the  original  contract  was  for  a  sum  beyond 
jurisdiction.7*  In  McVey  v.  Johnson^^  the  Supreme  Court  of 
Iowa  observed,  that — **  it  is  the  amount  in  controversy,  and 
not  the  items  or  matters  out  of  which  the  claim  arises,  which 
confers  or  defeats  jurisdiction,  and  that  is  to  be  determined  by 
the  sum  which  may  be  recovered  in  the  action."  It  has  been 
repeatedly  held  that  in  suits  for  torts,  the  jurisdiction  is  deter- 
mined by  the  amount  of  damages  claimed  and  not-  by  the 
amount  of  damages  suffered, ^^  and  that  in  a  suit  on  a  bond, 
the  amount  claimed  and  not  the  penalty  fixed  by  the  bond 
will  determine  jurisdiction.'' 

Nor  does  it  affect  the  jurisdiction  of  the  Court  over  a 
suit  for  an  amount,   not   exceeding  the   limit  of  its  juris- 

ti  6  Bwb.  573.  I      IS  75  Iowa,  16j, 

t2  Sakee  Monee  Debia  0.  Haroe  Mohun,  VI  W.  '      i*  Cooke  o.  WooUrow,  oCrancli.  13. 

R.  Cip.  Bef.  G.  lieCamp  v.  Miller,  44  N.  J.  h.  617. 

'»  Narasidavwr  p.  Marana  Ktiun«lan,  II  M.  II.  Linduff c.  Steabenvillo  Co.,  14  Ohio,  336. 

(\  R.  440.  ti  United  States  v.  McDowell,  4  Cranch,  310, 

Sarnam  v.  Sakina,  I.  L.  R.  Ill  All.  37.  Brown  v.  Shannon.  tW  How.  63. 

w  Kuppu  Ohetti  c.  Chidambara,  HIM.   U.  C.  Fowler  c.  McDaniell,  C  Hoisk.  j3», 
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diction,  that  the  claim  is  in  respect  of  a  debt,  which  as  it 
originally  stood  was  beyond  the  jurisdiction  of  the  Court/^ 
or  for  the  balance  of  an  account  involving  items  exceeding 
that  limit.  Sir  Richard  Couch,  C.  J.,  said — **the  cases 
of  JVoodhams  v.NewmanJ^  and  Berwick  v,  Capper,^^  decide 
that  a  plaintiff  cannot  treat  a  counter-claim  of  the  defend- 
ant, as  a  payment  in  reduction  of  the  plaintiff's  demand, 
without  an  assent  on  the  part  of  the  defendant;  but  if  the 
parties  have  reduced  the  amount  by  payments,  or  by 
settling  and  ascertaining  a  balance,  so  as  to  bring  it 
within  the  limit,  the  Court  has  jurisdiction  to  try 
the  case/*  In  Joseph  v.  Renry^^^  the  defendant's  wife 
having  accepted  two  bills  of  exchange,  amounting  together 
to  above  £20,  the  plaintiff  as  indorsee,  levied  a  plaint 
in  the  County  Court  of  S.  for  the  sum  of  about  £5,  the 
balance  alleged  to  be  due.  The  drawer  of  the  bill  induced 
the  defendant's  wife,  in  his  absence,  to  deposit  with  him 
some  articles  of  jewelry  belonging  to  the  defendant  which 
were  handed  by  him  to  the  plaintiff.  The  plaintiff  sold 
these  articles,  and  treated  the  proceeds  of  the  sale  as  part- 
payment.  Upon  the  hearing  of  the  plaint,  the  defendant 
produced  evidence  to  show  that  his  wife  had  no  authority 
to  accept  the  bills,  or  to  deliver  the  articles  in  question  to 
the  drawer  of  the  bills,  and  contended  that  the  plaintiff 
had,  therefore,  no  right  to  sell  the  jewelry,  or  appropriate 
the  proceeds  of  the  sale  as  a  part  payment  of  the  bills;  and, 
therefore,  that,  as  the  demand  originally  exceeded  £20, 
the  Judge  of  the  County  Court  had  no  jurisdiction.  The 
Judge,  however,  gave  a  verdict  in  favor  of  the  plaintiff 
for  the  balance  claimed,  on  the  ground  that  the  articles 

given  were  in  part  payment It   was  admitted 

that  the  County  Coyrt  had  jurisdiction,  if  the  defendant 
had  assented  to  the  goods  being  appropriated  in  the  way 
the  plaintiff  sought  to  establish,  but  it  was  contended  that 
there  was  no  such  assent  shown,  but,  on  the  contrary,  the 
defendant  throughout  repudiated  the  right  of  the  plaintiff 
to  do  so.  Coleridge,  J.,  in  giving  judgment  said,—'*  The 
Judge  has  arrived  at  a  conclusion  of  fact,  if  we  understand 
him  as  stating  that  he  considered  the  defendant  to  have 
conferred  the  power  of  sale  and  appropriation  of  the 
proceeds  on  the  plaintiff,  which  would  certainly  give  him 

'»  Boyle  ».  Turner,  Gaspar.  17.  I  »o  7  0.  B.  C60. 

w  7  0.  B.  604.  I  •'  15  Jnr.  104. 
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jurisdiction/*  In  the  United  States  also,  it  appears  to  be  settled 
that  though  the  jurisdiction  of  a  Court  is  limited  to  a  certain  sura, 
and  the  original  indebtedness  sued  upon  exceeds  that  amount, 
still,  the  jurisdiction  of  the  Court  is  not  ousted  if  the  original 
sum  has  been  reduced  below  the  jurisdictional  limits  by  bond  fide 
credits.^-  The  jurisdiction  is  ousted,  however,  if  the  credits  are 
feigned. 8'  On  a  similar  principle,  *'the  amount  of  an  open 
account,"  says  Mr.  Hawes,  **  is  ihe  amountof  the  debit-side,  but 
if  the  account  is  settled,  the  balance  is  the  debit-side  and 
determines  jurisdiction.'* 

128.     When  a  Court  has  once  acquired  jurisdiction  of 

a  suit,  the  nature  of  evidence   produced 

Amount  proved  and     jj,  support  of  it,  and  the  amount  proved 

decreed    does    not  jj  ^  ^-i  j  a, 

affect  jurisdiction,  ^r  decreed  are  not  material,  and  cannot 
oust  that  jurisdiction.  It  was  accord- 
ingly held  in  Sikur  Ghund  v.  Soaring  Mull,^^  that  it  was 
the  bond  fide  amount  of  the  claim,  and  not  the  amount 
decreed  that  determined  the  jurisdiction.  In  Hazara 
Singh  v.  Lai  Singh^^^  a  suit  was  instituted  in  a  Court 
having  jurisdiction  up  to  Rs.  500,  for  redemption  of  certain 
mortgaged  property,  on  payment  of  Rs.  43  or  such  other 
sum  as  the  Court  may  determine,  and  the  Court  decreed 
redemption  on  paymentof  Rs.63.  The  defendant  appealed 
to  the  District  Judge  on  the  ground  that  he  was  entitled 
to  Rs.  681,  and  the  Judge  held,  that  Rs.  136  were  payable, 
but  he  could  not  pass  a  decree  for  redemption  on  payment 
of  that  amount,  as  his  jurisdiction  as  an  Appellate  Court 
was  limited  to  Rs.  100.  Sir  Meredyth  Plowden,  said,  in 
delivering  the  judgment  of  the  Chief  Court  on  appeal — 
**that  upon  the  amended  plaint,  it  could  not  be  affirmed 
that  the  value  of  the  suit  does  not  exceed  Rs.  100,  and 
that  the  jurisdiction  is  to  be  determined  with  reference  to 
the  claim  made,  and  not  to  the  decision  upon  the  claim  ; 
and  that  when  once  the  appeal  has  been  properly  instituted 
in  the  Divisional  Court,  it  is  immaterial  that,  that  Court 
finds  less  than  Rs.  100  to  be  due;  and  the  finding  does  not 
oust  its  jurisdiction."  This  rule  is  of  quite  a  general  ap- 
plication. Thus  speaking  of  the  practice  of  the  American 
Courts,  Mr.  Kawes  says,— **  that  the  criterion  of  jurisdic- 
tion is  the  amount  of  the  matter  in  demand,  as  distinguished 

s  2  HugQuin  0.  Nicholson,  1  Soam.  574.  Perkins  o.  Bioh,  12  Vt.  605. 

Dil&rd  o.  Noel,  S  Ark.  449.  •>  Todd  o.  Gates,  20  W.  Va.  461. 

Powler  c.  Bishop.  32  Conn.  190.  »«  1  Hyde.  272. 

Peter  V.  Schlosser,  81  Pa.  St.  430.  85  isoi  P.  a  No.  63. 
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from  the  amount  recovered.®^  The  learned  Editors  of  the 
American  State  Reports  say  ;«'  ••  Generally  speaking,  it  is  the 
amount  of  the  plaintiflfs  claim,  as  shown  by  his  complaint  or  by 
the  summons,  which  determines  the  Court's  jurisdiction.  It  is 
almost  universally  maintained  that  the  amount  claimed  by  the 
plaintiff  in  the  ad  damnun  clause  of  his  declaration,  petition 
or  complaint,  or  that  named  in  the  summons,  determines  the 
question  of  the  jurisdiction  of  a  Court  to  entertain  an  original 
proceeding,  and  not  the  value  of  the  property  involved  in 
the  controversy,  as  established  by  the  evidence  at  the 
trial,  nor  the  amount  found  by  the  jury  or  finally  recovered. 
This  rule  is  equally  applicable  to  actions  commenced  in 
inferior  or  superior  Courts,  at  law  or  in  equity,  in 
actions  ex  contractu  or  ex  delicto.  From  the  host  of  autho- 
rities in  which  this  doctrine  has  been  sustained,  the  following 
may  be  cited  :  Skinner  v.  Bailey ^^^  Peter  y.  Schlosser;^^  Scott 
\\ Moore ;^^  Vineyardv.  Lynch ;^^  Giles  v.  Spinks  ;^'  Ashnelot 
Bank  V.  Pearson  ;^^  Inhabitants  of  Township  v*  Weir;^^ 
Pate  V.  Shqfer  f^  Guard  v.  Circle  ;^^'  Gnlley  v.  Lay  brook  ;^^ 
Lafferty  v.  Day  ;^''  Cole  v.  Hayes  ;^^  McVeij  v.  Johnson  ;''^ 
Cavender  v.  Ward ;^  Derby  v.  Stevens  ;'  Penny becker  v.  Mc^ 
Dougal ;''  Solomon  v.  Beese  ;*  Cilley  v.  Van  Patten;^ 
Miles  V.  Couchman  ;^  Singleton  v.  Madison  ;'  Abney^  Lou^ 
Sf  Go.  V.  Whitied  ;^  Tyler  Cotton  Press  Co.  v.  Chevalier  ;9 
Block  V.  Fontenot;^^  Zuberbier  v.  Morse  ;^^  Little  v.  State  ;*^ 
Mc  Quade  v.  O'Neil  ;'^  Clay  v.  Barlow  ;'^  Merrills,  Butler  ;'5 
Stephen  v.  Eiseman  ;*^  Fenn  v.  H arrington,^'^ 

129.    Nor   can    the   nature   of  the   defendant's   plea 

affect   the   jurisdiction   acquired    by    a 

Nature  of  the  defence     Court    over   the    plaintiff's     claim.     In 

or   of  defendant's     Qobind  Singh  V.   Kallu,'^  the  suit   was 

plea  does  not  affect      /»      .  i  ^    •  ^  *.   •  ^  i 

jurisdiction.  ^^^  ^^^  possession  ot  certain   mortgaged 

land  on  the  ground   that  the  mortgage- 


»«  Haw.  Jur.  29. 
•-*  21  Am.  St.  Rep.  617. 
••  7  Conn.  496. 
«»  81  Pa.  St.  439. 
»o  98  Am.  Deo.  581. 
»i  86  Mo.  684. 
»?  64  Ga.  a03. 
»t  14  Gray.  521. 
»*  9  Ind.  m. 
»»  19  Ind.  173. 
9«  16  Ind.  401. 
•^  8  Ind.  285. 
»•  7  Ark.  258. 
»»  78  Me.  639. 
i<>«f6  Iowa,  165. 

1  28  S.  C.  470. 

a64CaL287 


t  43  Gal.  160. 

*  34  CaL  28. 

s  G8  Mich.  80. 

«  4  J.  J.  Harsh,  242. 

•»  1  Bibb,  342. 

•  28  La.  Ann.  818. 
»  d6Ga.494. 

10  35  La.  Ann.  965. 

11  36  La.  Ann.  970. 
la  75  Tex.  616. 

i»  15  Gray.  68. 

14  123  Mass.  378. 

i»  18Mloh.294. 

i«  54  MJw.  535. 

"  54  Miss.  733. 

«s  I.  U  R.  II  All.  778. 
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debi  had  been  satisfied  from  its  profits.  The  defendants 
questioned  the  plaintiff's  proprietary  title,  and  Mr, Justice 
Straight,  in  delivering  the  judgment  of  the  High  Court, 
said, — "  We  do  not  think  that  the  character  or  nature  of  the 
subject-matter  of  the  plaintiff's  claim  was  thereby  altered; 
it  continues  in  its  original  shape  so  far  as  he  is  concerned, 
nor  is  the  complexion  of  it  entirely  changed  because  the 
defendants  put  forward  certain  grounds  of  defence  which, 
if  well-founded,  must  defeat  his  right  to  redeem.'*  That 
decision  was  followed  by  the  same  Judges  in  Bahadur  v. 
Nawab  Jan^^^  the  claim  in  which  was  based  on  similar  facts. 
In  Ghandu  v.  Kombi,^^  the  suit  was  for  the  possession  of 
certain  land,  valued  so  as  to  be  within  the  District.  Munsif 's 
jurisdiction,  and  the  defendant  pleaded  that  he  held  a 
mortgage  for  Rs.  3,000  over  the  land,  and  contended  that 
therefore  the  Munsifs  Court  had  no  jurisdiction,  but  the 
Madras  High  Court  over-ruled  the  contention,  and  said — 
"  If  a  plaintiff  was  bound  to  value  the  subject-matter  accord- 
ing to  the  amount  specified  in  mortgages  produced  by 
the  defendant,  whether  he  admitted  them  or  not,  the 
result  would  be  to  give  the  defendant  the  selection  of  the 
Court,  in  which  the  suit  should  be  brought,  if  he 
chose  to  set  up  unfounded  claims  on  invalid  kanams.** 
In  Bhag  Mai  V.  Mhora,'-^  Plowden,  J.,  in  delivering  the 
judgment  of  a  Divisional  Bench  of  the  Panjab  Chief  Court 
said  : — *^  Plaintiff  sued  for  redemption  of  mortgage  of  cer- 
tain land,  alleging  the  amount  of  the  mortgage-debt  to  be 
Rs.  800.  The  defendant  pleaded  that  the  mortgage-debt 
was  Rs.  3,000 — ....  We  are  of  opinion  that  the 
value  of  the  suit  is  not  altered  by  the  plea  of  the  defend- 
ant, whether  that  plea  be  true  or  false — The 

question  whether  the  debt  is  more  than  Rs.  300  is  only 
indirectly  in  issue  in  the  suit.  The  value  of  the  suit  is 
only  Rs.  300.  The  decree  for  redemption  on  payment  of 
Rs.  300  involves  only  indirectly  and  not  directly  a  ques- 
tion respecting  property  exceeding  Rs.  500  in  value.  .  . 
.  .  The  circumstance  that  a  Court  may,  in  some  cases, 
permit  a  plaintiff  to  redeem  a  mortgage  on  payment  of  a 
sum  larger  than  he  alleged  in  his  plaint,  and  in  accordance 
with  the  contention  of  the  defendant,  does  not  affect  the 
question,  which  is  merely  one  of  valuation."     This  decision 
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as  well  as  the  decision  in  Jag  Lai  v.  Har  Narian  "^^  was 
followed  in  Ranje  Khan  v,  Birbal,^^  in  which  Burney  and 
Tremlett,  J.J.,  held — *«  that  the  valuation  of  the  suit  by 
plaintiflp  must  govern  the  case.  The  plaintiff  has  asked  to 
redeem  the  land  of  Rs.  2,300  only,  and  has  neither  offered 
to  pay  for  any  excess  sum,  nor  asked  for  any  alternative 
remedy;  so  that  in  no  possible  way  can  it  be  said,  that  he 
has  as  yet  valued  the  suit  at  any  sum  over  Rs.  2,300.  The 
fact  that  defendant  has  stated  that  a  sum  over  Rs.  5,000  is 
due  to  him,  and  that  the  Court  has  found    it  in  defendant's 

favour  makes  no  difference The  mistake  of  the 

Divisional  Court  seems  to  arise  with  regard  to  the  question 
submitted  to  his  jurisdiction,  which  question  was  not  the 
amount  of  the  mortgage-charge  as  he  thought,  but  only  the 
question  as  to  what  the  plaintiff  was  entitled  to  redeem 
on  Rs.  2,300/'  In  Rajo  v.  Dasu,^^  it  was  contended 
that  the  defendant  might  plead  that  he  was  owner  of  the 
property,  and  this  would  put  the  whole  value  of  the 
property  in  issue;  but  Plowden,  J.,  in  delivering  the  judg- 
ment of  the  Full    Bench  of  the  Chief  Court   said ''We 

think  this  circumstance  does  not  affect  the  jurisdiction  of 
the  Court.  A  suit  must  be  valued  in  the  first  instance,  at 
least,  upon  the  plaint,  before  any  answer  by  the  defend- 
ant, and  when  in  the  plaint  in  a  redemption  suit,  the 
amount  alleged  to  be  due  on  the  mortgage  is  stated,  that 
amount  is pnwwJ/act^  the  value  of  the  suit.  Possibly  it  may 
turn  out  that  the  amount  due  on  the  mortgage  is  under- 
stated, but  this  would  hardly  be  a  fatal  variation,  and 
provided  the  mortgage  was  found  to  be  proved,  and  the 
amount  found  to  be  actually  due  did  not  exceed  the  pecu- 
niary limit  of  the  jurisdiction  of  the  Court,  a  decree  for 
redemption  might  properly  be  made.  A  plea  in  such  a  suit 
that  the  defendant  was  the  owner  of  the  property  would 
only  be  relevant  so  far  as  it  imported  that  there  was  no 
mortgage.  Even  if  the  ownership  was  properly  put  in 
issue  and  decided,  this  would  only  be  done  incidentally, 
and  there  is  no  limit  to  the  value  of  matters  which 
a  Court  may  try  incidentally." 

In  Jit  Singh  v.  Mutu  Shahj^^  the  value  of  a  suit  in  which 
a  set-off  is  claimed  was  held  to  be  the  value  of  the  suit  as 
instituted  by  plaintiff,  and  not  that  value  plus  the  amount 

«  I.  L.  R.,  X  All.  -.84.  I  24  1888  P.  U    .No ^44  ^ 
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claimed  for  set-off.  Even  an  equitable  claim  of  set-off  to 
which  Sec,  111  of  the  Civil  Procedure  Code  does  not  apply 
will  not  be  taken  cognizance  of  by  a  Court,  if  it  is  in  excess 
of  its  pecuniary  jurisdiction,  though  that  circumstance  will 
not  affect  the  jurisdiction  of  the  Court  over  the  suit  itself.^ 
Mr.  Hawes,  in  his  Work  on  Jurisdiction  says^'' — "  Plaintiff 
brought  suit  to  recover  one  hundred  and  eighty-five  dollars, 
defendant  filed  an  off-set,  plaintiff  filed  an  off-set  of  twenty- 
five  dollars  to  defendant's  off-set,  held,  the  latter  claim 
should  not  be  added  to  the  original  claim  of  plaintiff,  thus 
making  an  amount  exceeding  two  hundred  dollars,  the 
limit  of  jurisdiction  of  the  Justice's  Court." 

130.    The  Madras  High  Court   appears  to  have    held 

Plea  raising  a  ques-    i"  Some  of  the  earlier   cases,  that  if  in   a 

tion  of  title  to  im-     suit   for   rent    the    defendant   bond  fide 

movable  property     raise    a    question    of    title,     the   Small 

does  not  effect  the     Qause  Court   having  jurisdiction   of  the 

er^^CaJe  S»f,^i"  »o^«  the  jurisdiction  ;«e  but  a 
Courts  in  suits  for  F\i\l  Bench  of  that  High  Court  held  in 
damages  to  the  Alogirisami  V.  Innosij^^  that  the  Munsif 
property.  conceived  that  as   there  was   a  bond  fide 

question  of  title  as  to  part  of  the  land  included  in  the  patta^ 
the  Small  Cause  Court  had  no  jurisdiction  over  that  part 
of  the  suit,  but  it  wbs  quite  competent  to  the  Small  Cause 
Court  to  decide  the  point  of  title  incidentally.  Within  a 
month  of  the  above  decision,  the  same  question  came  again 
before  the  Full  Bench  of  the  High  Court  in  Manappa 
Mudali  V.  McCarthy ^^^  and  it  was  held  that  a  plea  negativing 
the  plaintiff's  title  does  not  oust  the  jurisdiction  of  a  Small 
Cause  Court  over  a  suit  for  damages.  Sir  Charles  Turner, 
C.  J.,  said— •'In  the  English  Statute  9  and  10,  Vic.  95,  Sec. 
58,  it  is  expressly  declared  that  the  Courts  established 
under  that  Act  shall  not  take  cognizance  of  any  action, 
&c.,  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments,  ficc,  shall  be  in  question.  There  is  no  similar 
provision  in  Act  XI  of  1865,  and  I  find  nothing 
to  warrant  me  in  holding  that,  where  a  suit  is  brought  in 
a  form  in  which  it  is  cognizable  by  a  Small  Cause  Court, 
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the  Court  can  decline  jurisdiction  if  it  appears  that 
incidentally  a  question  of  title  is  raised  which  it  has  not 
jurisdiction  to  determine  for  any  other  purpose  than  the 
decision  of  the  suit  before  it.  Notwithstanding  such  a 
question  of  title  may  be  raised  by  the  answer  of  the 
defendant,  the  suit  was  originally  and  continues  to  be  of 
the  nature  cognizable  by  a  Court  of  Small  Causes/'  In 
Bapujiv.  Kuvarji,^^  Parsons,  J.,  in  delivering  the  judg- 
ment of  the  Bombay  High  Court  said, — **  The  Judges  of 
the  Court  of  Small  Causes  have  declined  jurisdiction  on 
the  ground  that  the  defendant  has  raised  a  hand  fide  plea 
of  title,  which  ousts  their  jurisdiction,  the  defence  set  up 
being  that  no  rent  has  been  paid  for  the  land  since  1846, 
and  that  the  claim  is  barred  by  time.  Such  a  plea  is,  in 
effect,  a  denial  that  the  plaintiff  has  now  any  fazendari 
rights  over  the  land,  and,  hence,  the  present  right  of  the 
plaintiff  to  the  land  as  fazendar  is  brought  into  question 
and  has  to  be  determined.  We  are  of  opinion,  however, 
that  the  importation  of  this  question  into  the  suit  has  in 
no  way  changed  the  nature  of  the  suit,  or  converted  it 
from  a  suit  for  rent,  which  is  cognizable  by  the  Court  of 
Small  Causes,  into  one  for  the  determination  of  a  right 
or  interest  in  immovable  property,  of  which  its  cog- 
nizance is  barred  by  Sec,  19  of  Act  XV  of  1882. 
Two  cases  decided  by  a  Full  Bench  of  the  High  Court 
of  Madras,^^  when  Act  XI  of  1865  was  in  force,  may  be 
referred  to,  as  Sec.  19  of  Act  XV  of  1882  adopts  the  lan- 
guage  of  those   cases  and    not  that  of  the  English  Statute 

9  and  10  Vict,  c.  95,  Sec.  58,  therein  quoted 

To  the  same  effect  are  the  decisions  of  Melvill  and  Kemball, 
J.J. ,  in  Special  Appeal  No.  303  of  1871,  decided  on  the  15th 
September,  1871,  and  of  Sargent  and  Melvill,  JJ.,  in 
Special  Appeal  No.  14  of  1872,  decided  on  the  13th 
August,  1872.  There  are  numerous  rulings  to  the  effect 
that  the  nature  of  a  suit  is  not  changed  because  a  question 
of  title  is  incidentally  raised  in  it.  (See,  for  instance, 
Baiwant  v.  Bhikaji;^^  Babaji  v .  Dinkar -^^"^  Trikam  v.  Nara- 
yanrav  ;'^  Narayan  Rnmchandta  v.  ParashramMoreshvar;^^ 
Khandu   v.  Tatia;^'  and  Mohesh  Mahtow.  Shaik  Piru^^). 


»i  I.  L.  R.,  XV  Bom.  403. 
«  I.  L.R.  Ill  Mad.  127. 
I.  L.  B.  m  Had.  192. 
»»  1873  Bom.  P.  J.  No.  86. 
M  ItTS  Bom.  P.  J.  N«.  »l. 
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These  decisions  demand  especial  notice,  as  they  must 
have  been  within  the  knowledge  of  Legislature  when  both 
Act  XV  of  1882  and  Act  IX  of  1887  were  passed ;  and 
yet,  in  describing  the  suits  which  are  excluded  from  the 
cognizance  of  Courts  of  Small  Causes,  whether  in  the 
Presidency-towns  or  in  the  Provinces,  the  Legislature  has 
avoided  the  use  of  such  words  as  are  found  in  9  and  10 
Vict,  c.  95,  Sec.  58,  namely, — *  action  in  which  the  title 
shall  be  in  question,'  and  has,  instead,  in  both  Acts,  used 
the  words  *suit  for  the  determination  of  any  right  to  or 
interest  in  immovable  property.*  Such  a  description  can, 
in  our  opinion,  refer  only  to  suits  brought  expressly  for 
the  purpose  of  obtaining  a  decree  determining  a  right  or 
interest  in  immovable  property,  and  cannot  include  a  suit 
brought  for  movable  property  or  money  in  which  a 
question  of  title  may  be  raised  by  the  defendant.  It  is  to 
be  noted  that  Act  XV  of  1882  contains  no  such  provision 
as  is  contained  in  Act  IX  of  1887,  Sec.  23  of  which  em- 
powers the  Provincial  Court  of  Small  Causes  to  return 
?laints  in  suits  in  which  questions  of  title  are  involved, 
i'he  cases  of  Nowla  Ooma  v.  Bala  Dharmajif^^  SLud  Davidas 
V.  Tyahallyy"^  are  not  at  all  in  point,  for  there  the  suits  were 
brought  under  a  particular  section  of  the  Act  and  not 
under  the  Act  generally.  The  cases  ofjamnadas  v.  Bat 
Shivkor,*^  and  Kali  Das  v,  Vallalkdas^"^^  may  also  perhaps 
be  distinguished,  as  they  were  decided  on  the  ground  that 
the  sole  object  of  the  plaintiff  was  to  try  a  question  of 
title,  and  not  to  obtain  a  remedy  which  a  Court  of  Small 
Causes  might  properly  grant,  and  in  which  a  title  to  im- 
movable property  only  incidentally  arose  for  decision.  It 
may  be  doubted  whether  these  decisions  did  not  go  too  far 
when  they  allowed  a  Court  to  ignore  the  form  of  a  suit 
and  examine  into  the  motive  or  object  of  the  plaintiff  in 
bringing  it.  But,  however  that  may  be,  since  they  were 
decided,  the  law  has  been  settled  by  the  passing  of  Act 
XV  of  1882;  and  we  must  be  guided  by  its  provisions. 
We  must  look  to  the  nature  of  the  suit,  as  brought  by  the 
plaintiff,  and  not  to  the  nature  of  the  defence,  to  determine 
whether  or  not  the  Court  of  Small  Causes  has  jurisdiction. 
It  would  be  obviously  wrong  to  hold,  that  it  is  in  the  power 
of  a  defendant  to  oust  the  Court  of  a  jurisdiction  that  it 

••  L  L.  R.  n  Bom.  01.  I  «i  I.  L.  R.  V  Bom.  572. 

*•  L  L.  B.  X  Bom.  90.  |  «!  L  L.  R.  VI  Bom.  19. 
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would  otherwise  have  by  the  mere  raising  of  a  plea  of  title. 
The  bond  fides  of  the  plea  cannot  affect  the  question,  for 
such  a  plea,  whether  made  bond  fide  or  not,  would  have  to 
be  enquired  into.  Where  such  a  plea  is  raised,  we  think 
that  the  Court  of  Small  Causes  has  the  power  to  enquire 
into  it  and  determine  it  for  the  purpose  of  the  suit  which 
it  has  jurisdiction  to  try/' 

131.     It   is   not  easy   always   to  determine  what  is  the 

subject-matter  of  a  suit.      It  may  be  pre- 

Zt'^nnf^L  mised  that  the  subject-matter  of  a  suH  is 

suit  18   not  neces-  . ,         J        . 

Barily  identical  not  necessarily  identical  with  the  pro- 
with  the  property  perty  to  which  the  suit  relates.  Thus 
to  which  the  suit  ^y^gt,  J.,  in  delivering  the  judgment  of 
'^®*^®*  the  Bombay  High  Court  in  Lakshman  v. 

Babajif*^  said—**  It  is  manifiest  that  what  is  sought  is  the 
true  measure  of  the  subject-matter,  not  what  the  suit  is 
about  in  a  wider  and  vague  sense.*'  In  Harnam  Singh  v. 
Kirpn  jRam,^  Plowden,  J.,  (with  whom  Burney,  J.,  concur- 
red)  in  making  a  reference  to  the  Full  Bench  of  the  Punjab 
Chief  Court  said,— **  We  are  of  opinion  that,  speaking 
generally,  the  subject-matter  af  a  suit  comprises  the  par- 
ticular matters  advanced  by  the  plaintiff  for  the  determina* 
tion  of  the  Court  for  the  purpose  of  obtaining  relief,  and 
also  the  relief  prayed  for  expressly  or  by  implication.  We 
do  not  think  that  either  the  relief  alone,  apart  from  such 
particular  matters,  or  such  matters  alone,  apart  from  the 
relief  sought,  can  be  held  to  be  the  subject-matter  for  the 
purpose  of  valuation.  Still  less  in  our  opinion  can  the 
subject-matter  be  held  to  be  the  corporeal  thing  to  which 
the  suit  relates  in  the  case  of  suits  relating  to  such  things. 
The  reasons  for  this  view  are  briefly  these  : — In  every  suit 
the  plaintiff  must  disclose  some  ground  for  resorting 
to  the  Court  for  aid,  and  must  also  claim  some  relief  as 
being  legally  due  to  him,  if  the  particular  ground 
advanced  be  established.  In  every  suit  therefore  the 
plaintiff  advances  two  matters  for  the  determination  of  the 
suit,  namely,  whether  such  ground  exists,  and  whether,  if 
it  does,  the  relief  claimed  is  due.  It  seems  to  us  impossible 
to  hold  that  either  of  these  matters  alone  is  the  •  subject- 
matter  of  the  suit,'  to  the  exclusion  of  the  other,  since 
each  alike  is  matter  necessary  to  be   determined  in  the  suit 

«»  I.  L.  R.  vm  Bom.  81.  I  **  18i7  P.  R.  No.  1. 
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before  a  decree  can  be  granted  to  the  plaintiff.  Further, 
we  think  that  in  suits  relating  to  corporeal  things,  the  cor- 
poreal  thing  to  which  it  relates  is  not  necessarily  the 
subject-matter  of  the  suit  for  the  purpose  of  determining 
the  value,  because  it  seems  undeniable  that  there  may  be 
many  different  suits  all  relating  to  the  same  corporeal  thing, 
which  may  obviously  be  of  different  value/'  Barkley,  J., 
in.delivering  the  judgment  of  the  Full  Bench  on  the  refer- 
ence, said, — **  We  think  it  clear  that  the  value  of  a  suit  for 
the  purposes  of  jurisdiction  under  the  Punjab  Courts  Act, 
1884,  with  reference  to  the  definition  of  *  value'  contained 
in  Sec.  3  of  that  Act,  is  not  necessarily  identical  with  the 
value  of  the  property  to  which  the  suit  relates,  when  it 
relates  to  any  property.  As  to  a  suit  for  partition,  it  has 
been  expressly  decided  in  IV  Calcutta  Law  Reports,  417,*^ 
that  the  value  of  the  subject-matter  is  not  determined  by  the 
market-value  of  the  property,  and  in  another  suit  between 
the  same  parties  reported  in  Indian  Law  Reports,  V 
Calcutta,  188,*^  it  was  held,  that  in  a  suit  for  joint 
possession  of  part  of  an  undivided  joint  property,  of  which 
one  of  the  sharers  had  taken  exclusive  possession,  the 
value  of  the  subject-matter  might  well  exceed  the  market- 
value  of  the  particular  land  in  question.  In  a  suit  for  com- 
pensation for  wrong  to  immovable  property,  the  subject- 
flatter  would  clearly  be  not  the  property,  but  the  damages 
claimed,  and  in  a  suit  for  the  determination  of  any  right  to 
or  interest  in  immovable  property  falling  under  class  (rf), 
because  not  belonging  to  any  of  the  preceding  classes, 
the  subject-matter  would  depend  on  the  nature  of 
the  right  or  interest  claimed."  This  decision  was  follow- 
qd  in  Harnam  Singh  v.  Bhagwan  Devi^  In  a  suit  for  the 
cancellation  of  a  bond,  the  amount  of  the  bond  is  the 
subject-matter,  and  the  amount  of  the  interest  due  on  the 
bond-money  in  accordance  with  the  terms  of  the  bond 
at  the  time  of  the  institution  of  the  suit  is  not  to  be  taken 
into  account  in  determining  the  jurisdiction  over  the  suit.*^ 
In  Kali  Charan  v.  Ajudhia  Rai^^^  the  obligor  of  a  bond 
for  the  payment  of  Rs.  6,000  with  interest  at  4  per  cent, 
per  mensem,  sued  for  its  cancellation  on  the  ground  that 
he  had  executed  it  under  the  impression  that  it   was  only 

«•  Baffendro  Loll  v.  Shama  Churn.  I      **  Onlab  Bai «.  Maagli  Lai,  I.  L.  &  VI  AIL  71. 

«<  Ri^zidro  Lall  v.  Bhama  Churo.  «•  I.  L.  B.  H  All.  14a. 
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for  the  payment  of  Rs.  3,000  with  interest  at  14  per  cent, 
per  mensem,  and  the  Allahabad  High  Court  held  that,  the 
subject-matter  of  the  suit  was  the  difterence  between 
Rs.  3,000  and  Rs.  6,000  or  thereabouts.  In  Jogal  Kishor 
V.  Tale  Singk/^  the  suit  was  on  the  part  of  some  joint  pro- 
prietors against  other  joint  proprietors  and  lessees  holding 
under  them,  substantially  to  have  the  lease  declared 
invalid,  and  to  eject  the  lessees  from  the  land  and  to  have 
the  valuable  buildings  erected  by  them  removed,  and  a  Full 
Bench  of  the  Allahabad  High  Court  held  that,  the  value 
of  the  buildings  asked  to  be  demolished  was  not  to  be 
taken  into  account  in  estimating  the  value  of  the  suit  for 
the  purposes  of  jurisdiction.  So  also  in  a  suit  for  pre-emp- 
tion, the  subject-matter  of  the  suit  is  not  the  land  or  the 
amount  decreed,  but  the  value  of  the  land  minus  the 
amount  decreed.^*  Tn  a  suit  for  the  closing  of  a  door,  the 
value  of  the  subject-matter  is  the  difference  in  the  selling 
price  of  the  plaintiff's  premises  before  and  after  the  door  was 
opened.^*  In  a  suit  for  the  removal  of  certain  dams  erected 
by  the  defendants,  the  value  of  the  subject-matter  must  be 
the  depreciation  caused  to  the  plaintiflPs  lands  by  the 
interference  with  their  free  right  to  the  water  of  the  hill- 
torrent  used  for  watering  those  lands,  for  it  is  that 
which  the  plaintiffs  complain  of,  and  which  they  seek  to 
have  remedied  by  the  removal  of  the  dams  which  caused 
the  interference/' 

In  Dt/a  Singhv.  Ralia  Rarriy^^  thesuit  was  for  the  removal 
of  a  wall  which  the  plaintiff*  alleged  had  been  built  on  his 
land.  The  defendant  pleaded  that  the  plaintiff  had 
acquiesced  in  the  defendant's  erection  of  a  three-storied 
building  supported  by  that  wall.  The  value  of  the  wall 
and  the  land  on  which  it  was  situate  was  less  than  Rs.  500, 
and  under  Sec. 40,  cl.  (a).  Act.  XVIII  of  1884,  the  appeal 
could  not  lie  to  the  Chief  Court  unless  the  decree  involved 
directly  some  claim  to  a  question  respecting  property 
exceeding  Rs.  500.  Mr.  Rattigan  urged  that,  it  was  impossi- 
ble to  remove  the  wall  without  materially  disturbing  the 
three-storied  building  which  was  bounded  by  and  partly 
supported  by  this  wall,  that  those  three-storied  rooms  were 


»•  I.  L.  B.  IV  All.  380.  t       »»  Shahbftz  Khan  c.  DMA   Khan,  1888    P.  R. 

»i  Ram  Dittav.  Mohamed  Khan.  X  P.R.  159.  No.  163. 
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part  of  the  case,  inasmuch  as  one  of  the  questions  >vhich  was 
referred  to  the  Lower  Court  for  decision  by  the  Chief  Court 
when  this  case  was  here  before  on  appeal  was,  whether  the 
plaintiff  has  acquiesced  in  the  building  of  those  rooms,  and 
that  therefore  the  value  of  the  rest  of  the  house  which  was 
not  actually  situate  over  the  land  claimed  by  the  plaintiff 
should  be  considered  in  calculating  the  value  of  the  suit. 
This  contention  was  over-ruled,  however,  on  the  ground 
that  the  words  of  Sec.  40,  cl.  (a),  must  be  construed  literally. 
The  Chief  Court  said — **  Plaintiff  by  his  suit  raised  directly 
no  claim  to  the  rest  of  the  house  and  no  question  regarding 
it.  He  merely  claimed  the  strip  of  landf  and  the  wall  on 
it.  The  fact  that  the  rest  of  the  house  is  joined  to  the  wall 
does  not  enable  the  defendant  to  say  that  the  right  to  that 
property  is  in  any  way  questioned  or  affected  by  the  decree. 
The  physical  consequences  of  removing  the  wall  may 
entail  additional  expense  on  the  defendant  or  possibly 
damage  to  the  rest  of  the  property,  but  this  is  scarcely  a 
legal  consequence  directly  arising  from  the  decree.  We 
consider  that  the  word  *  directly  '  was  purposely  inserted 
in  cl.  (a),  Sec.  40,  for  the  express  object  of  shutting  out 
the  indirect  consequences  of  decrees." 

132.  In   a  suit  by  a    mortgagee    for  possession  of  the 

mortgaged   property,  the  value,  of  the 

The  mortgaged  property     subject-matter  is   the  charge  he   seeks 

is  not    the  subject-     ^^  create  against  the  property  and  not 

matterm  all  toe  suits      .,  i    ^     ?  ^i  ^     '^     ir      rr»i_« 

on  mortage.  the  value  ot  the  property  Itself.     This 

was  held  by  a  Full  Bench  of  the  Punjab 
Chief  Court  in  Harnam  Singh  v.  Kirpa  Ram^^^  in  which 
the  claim  was  by  a  second  mortgagee  whose  mortgage 
was  for  Rs.  440,  to  redeem  the  first  mortgage 
(whose  mortgage  was  for  Rs.  155),  and  to  get  possession 
of  the  mortgaged  land,  the  mortgagor  as  well  as  the  first 
mortgagee  being  the  defendants.  Barkley,  J.,  in  deliver- 
ing the  judgment  of  the  Full  Bench,  referred  to  the  Appeal 
No.  201  of  1885,  where  the  suit  was  for  a  declaration  that 
the  plaintiffs  were  mortgagees  for  the  sum  of  Rs.  163,  of 
**  land  alleged  to  exceed  Rs.  500  in  value,  and  it  was  held 
that,  only  the  interest  of  the  mortgagees  was  in  question/' 
and  said  that   **  the  redemption   of  the  prior  mortgage  is 

**  li87  P.  R.  No.  1. 
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included  in  the  subject-matter  of  the  suit  for  possession  as 
mortgaejee  under  the  mortgage  to  the  plaintiff  for  Rs.  440, 
part  of  the  consideration  for  that  mortgage  being  the  sum 
to  be  paid  to  redeem  the  prior  mortgage,  the  redemption 
of  which  is  a  condition  precedent  to  the  plaintiflTs  right  to 
possession  under  the  mortgage  for  Rs.  440,  and  that  the 
value  of  the  suit  is  therefore  the  value  of  the  plaintiff's 
interest  as  mortgagee,  which  cannot  exceed  the  sum 
secured  by  the  mortgage  to  him."  Referring  to  this,  Plow- 
den,  J.,  in  delivering  the  judgment  of  the  Full  Bench  in 
Rajo  V.  Dasu,^^  said — "We  think  the  same  rule  of  valua- 
tion applies  in  the  converse  suit  by  a  mortgagor  against  a 
mortgagee  to  obtain  possession  of  property  by  redemption 
of  the  mortgage,'*  as  «*  the  suit  is  essentially  one  between  a 
mortgagor  and  mortgagee,  as  such,  for  the  purpose  of 
redeeming  or  buying  out  the  interest  of  the  mortgagee/' 
The  Allahabad  High  Court  has  also  held  the  same.  In 
Oobind  Singh  v.  Kallu,^^  the  plaintiff  sued  for  redemption 
of  a  mortgage  executed  for  Rs.  2,000,  and  Straight,  J., 
in  delivering  the  judgment  of  the  Court  said — *•  that  the 
subject-matter  in  dispute  was  the  mortgage  and  the  mort. 
gagee's  right  under  it,  which  was  only  Rs.  2,000."  The 
same  Judges  held  the  same  again  in  Bahadur  v.  Nawab 
Jan,^^  Straight,  J.,  observing  that — '*  the  value  of  the  sub- 
lect-matter  of  the  suit  was  the  value  of  that  portion  of 
the  mortgagee's  rights  which  the  plaintiff  alleged  had  been 
redeemed,"  The  same  rule  will  hold  good  if  the  suit  is 
for  possession  by  mortgagee  not  only  against  the  heirs  of 
the  mortgagor  on  the  basis  of  the  mortgage,  but  also 
against  other  persons  as  trespassers.  Rivaz,  J„  in 
Dheru  Mai  v.  Thakoor  Das^^^  delivering  the  judgment 
of  the  Court,  said  •'The  plaintiff  is  claiming  entry  on  the 
land  as  mortgagee  and  not  as  owner,  and  it  is,  we  think, 
immaterial  that  persons,  other  than  the  mortgagor,  are 
obstructing  him  in  his  claim.  The  subject-matter  of  the 
suit  depends  upon  the  nature  of  the  right  or  interest 
claimed,  and  not  upon  the  nature  of  the  defence  set 
up  by  the  defendants.  We  hold  that  the  value  of  the 
present  suit  for  jurisdictional  purposes  is  the  amount 
of  the  mortgage  money,  plus  the  other  items  claimed 
in  the  plaint." 

s<  1888  P.  B.  No.  44.  I  «•  L  L.  B.  m  All.  822. 
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133.     In  suits  for  the  partition  of  one's  share  in  joint 

property,   the   share    claimed  by    the 

In  suits  for  a  share  in     plaintiff  and  not  the  entire  property  is 

lJ:tsCJb72    the  Subject-matter.     In  Lakshman  v. 

ject-matter.  Babaji^^^  it    was   contended    that   the 

subject-matter  of  a  partition  suit  by 
one  who  claimed  his  share  from  the  other  co-parceners  was 
the  whole  joint  estate.  West,  J.,  in  delivering  the  judg- 
ment of  the  Bombay  High  Court,  however,  said — **  In  a 
sense  this  is  so.  The  land  and  goods  as  a  whole  are  the 
material  substratum  of  the  proprietary  right,  a  part  of 
which  the  plaintiflF  seeks  to  enforce.  But  in  the  sense  of 
the  Act  (XII  of  1887),  the  subject-matter  is  the  jural 
relation  between  the  parties  as  alleged  by  one  and  denied  by 
the  other,  and  that,  in  the  case  of  a  single  aliquot  part,  is 
the  ownership  of  such  part.*'  This  decision  was  followed  in 
Ballah  Malv.  Bhupa  Mal,^^  which  was  a  suit  between  Hindus 
for  the  partition  of  a  house,  and  it  was  held,  that — '*  for 
the  purposes  of  jurisdiction,  the  true  test  of  the  value  of 
the  subject-matter  in  a  suit  where  one  co-sharer  sues  for 
partition  of  his  share  of  a  joint  estate,  is  the  value  of  the 
share  which  is  sought  to  be  divided."  Tremlett,  J.,  in  that 
case  said — •*  It  is  true  that  in  these  suits  the  Court  usually 
deals  with  and  partitions  up  the  entire  property,  but  this 
is  rather  an  accident  of  the  litigation  than  the  direct  object 
for  which  the  plaintiff  is  entitled  to  come  to  the  Court, 
which  is  only  to  separate  off  and  declare  as  his  sole 
property  a  portion  of  the  entire  estate.  On  principle,  these 
suits  for  a  partitioning  of  real  property  do  not  appear 
to  me  to  differ  from  claims  for  a  sum  of  money  to  be  paid 
out  of  a  specific  fund,  in  which  clearly  the  value  of  the 
suit  would  be  the  sum  or  share  the  plaintiff  demanded,  and 
not  the  specific  fund  from  which  it  was  to  be  taken.''  How- 
ever, a  suit  for  the  partition  of  the  undivided  family  pro- 
perty among  Hindus  is  to  be  valued  for  the  purposes 
of  jurisdiction  at  the  value  of  the  entire  property  to 
be  divided,^^  as  in  such  a  suit  relief  can  be  given  to  all 
the  co-sharers  as  in  an  administration  suit.  But  even  the 
Madras  High  Court  has  held,  that  a  suit  for  the  recovery  of  a 
share  of  inheritance  among  Muhammadans  is  to  be  valued 

CO  L  L.  B.,  Vm  Bom.  81.  I      '^  Vydinatha  v.  SabramtnyA,  I.  L.  R.,  ym 
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only  with  reference  to  the  valuation  of  the  share  claimed,^' 
and  that  the  same  rule  will  apply  among  Hindus,  when  the 
parties  do  not  stand  in  the  relation  of  co-parceners.^* 

134.  As  to  declaratory  suits,  the  Calcutta  High 
Court  held  iwDrapu  v.  Ishan  Chunder,^ 
In.  declaratory  suits  that  even  if  the  only  relief  sought  is  a 
the  property  or  declaration,  that  declaration  being  in 
"f "^Vth'^^T  ^^  respect  of  property  of  a  value  greater 
Ln""  is  soughrts  than  Rs.  1,000,  the  Munsif  has  no 
the  subject-matter,  jurisdiction  to  try  the  suit.  Similarly 
Muttusami  Ayyar,  J.,  in  his  judgment 
in  Ganapati  v.  ChathUy^^  said — ^*For  the  purposes  of 
jurisdiction  the  value  of  a  suit  for  a  mere  declaratory  decree 
must  be  taken  to  be  what  it  would  be  if  the  suit  were  one 
for  possession  of  the  property  regarding  which  the  plaintiff 
seeks  to  have  his  title  declared.  The  declaration  is 
made  in  view  to  protect  existing  possession,  but  it  is 
not  intended  that  Courts  with  limited  pecuniary  jurisdic- 
tion should  take  cognizance  of  all  suits  for  declaratory 
decrees  irrespective  of  the  value  of  the  property 
to  which  the  title  declared  by  those  decrees  might 
relate.'*  This  decision  was  followed  by  Muttusami  Ayyar 
and  Parker,  J  J.,  in  Ibrayan  v.  Komamuttty^^  in  which  the 
plaintiff  sued  as  karnavan  for  a  declaration  that  he  was  a 
member  of  it,  and  this  declaration  he  desired  to  obtain  car- 
ried with  it  a  recognition  of  his  right  to  present  possession 
of  the  tarwad  property.  In  Bat  Mahkor  v.  Bulakhi^^^ 
the  plaintiff  sued  to  obtain  a  declaration  that  she  was  the 
heiress  of  a  certain  person,  and  as  such  entitled  to  inherit 
his  property.  It  was  urged  that  the  Court  had  not  to  look 
to  any  property  in  the  case,  as  a  declaratory  decree  alone 
was  sought.  **  The  contention  that  no  property  is  invol- 
ved'' said  the  Lower  Appellate  Court  "  is  merely  verbal, 
depending  on  the  form  the  suit  has  been  made  to  take. 
The  only  possible  consequential  relief  in  the  case  would 

be  the  award  of  property The  effect  of  a 

declaration  of  right  in  the  plaintiff's  favor  would,  it  is 
clear^  be  to  give  her  possession  of  the  property,  so  far  as 


«<  Khansa  Bibi  v.  Byed  Abba,  L  L.  R.  XI  Mad. 

140. 
0*  Krishnasami  v,  B^anakaaabai,  L  L.  R.  XIV 

Mad.  183. 
Narayazum  o.  Narityanan  I.  L.  B.  XV  Mad. 

OB. 

88 
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the  defendant  is  concerned ;  for,  on  a  suit  by  the  plaintiff 

to  obtain  possession,  it  would  not  be  competent  to  the 

defendant    to    contest    the    plaintiff's    right.       As  held, 

therefore,  by    this    Court      in    several   recent    cases,    it 

follows    that    the     Lower    Court    had    no    jurisdiction; 

it  IB  not  competent  to  a  Court  to  make  a  declaratory  decree 

in  a  suit  where  it  could  not  grant  consequential  relief,  if 

ask^  to  do  so.     Here  the  Lower  Court  could  not  have 

eiitertaii>ed  a  suit  to  recover  the  property,  and,  therefore,  it 

is  incapable  of  making  any  binding  declaration  of  right 

affeoting  that  property."     In  delivering  the  judgment  of 

the  Eigh  Court  on  appeal,   Kemball,  J.,  after  observing 

that  the  real  question  was,  what  was  the  subject-matter  of 

the  suit,  said:  "  We  do  not  think  there  is  much  force  in  the 

adrguinent  that  a  distinction  exists  between  a  suit  to  have  a 

4fe<^ation  of  right  and  a  suit  for  possession  dependent  on 

tbat  right,  and  that  the  object  of  such  a  daclaratory  suit 

being  merely  to  establish  the  fact  of  a  right  resident  in  the 

plaintiff,  that  right,  and  not  the  property  (the  possession 

of  wjiidb  can  be  obtained  only  by  a  subsequent  suit),  is  the 

sutl]9<ot*matt€r  of  the  suit.     It  appears  to  us  perfectly  clear 

that  whether  the  suit  be  merely  for  a  decree  declaratory 

of  title  to,  or  whether  it  be  to  establish  title  coupled  with 

afxrayerfer  possession  of,  the  rights  of  the  deceased  person, 

the  mheritemee  is  the  object  in  dispute Lastly, 

the  appellant  argues  that  it  is  not  proper  to  take  the  value 
of  the  doceased's  estate  as  the  value  of  the  subject-matter, 
seeiag  that  it  loay  poesibly  be  charged  with  debts  aad 
legacies  vhich  would  considerably  reduce  the  amount 
oomiag  into  his  hands*  With  that  the  District  Coart  had 
Bathing  to  do»  The  plaintiff  asked  to  be  declared  entitled 
to  the  inheritance  ;  and  in  considering  whether  the  claim 
w/aa  properly  valued,  the  Court  obviously  could  not  estimate 
Uie  valufe  the  estate  might  eventually  represent  to  the 
I^U^ntiff.''  The  decision  in  Andale  y.  The  Secretary  of  State 
forlndia^^  is  not  against  that  view,  as  Sir  Arthur  ColKos, 
G.  J.,  and  Mr«  Justice  Shephard  in  that  case  only  said, 
*•  By  tiie  decree  in  Appeals  Nos.  80  and  105  of  1886,  the 
Grown  k  entitled  to  the  remainder  of  the  estate  after  a 
auflicieut  portion  has  been  set  apart  for  the  per£orn»ance 
of  the  trusts  of  the  will If  the  decree  has  Hot 

«•  lU.  M.  L.  J.  142. 
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been  executed,  the  value  of  the  suit  fbr  purposes  of 
jurisdiction  must  be  calculated  on  the  whole  value  of  the 
property  which  will  eventually  devolve  en  the  Crown 
under  the  decree."  The  Madras  High  Court  has  held  in  a 
suit  by  a  reversioner  to  have  an  adoption  set  aside  or 
declared  invalid,  that  the  subject-matter  of  the  suit  is  the 
value  of  the  interest  that  would  be  lost  to  the  adopted 
person^  if  the  adoption  should  be  declared  invalid ;  and 
the  jurisdiction  will  not  be  affected  by  what  the  reversioner 
calculated  as  his  interest  in  that  case/^  A  Division  Bench 
of  Allahabad  High  Court  has,  however,  dissented  from  that 
decision  recently  in  Sheo  Devi  Ram  v.  Tulsi  Ram^^^  and 
held  that  in  such  cases  it  is  for  a  plaintiff  to  put  his  own  valua- 
tion on  the  relief  which  he  claims.  Knox  and  Burkitt,  JJ., 
in  the  judgment  of  the  High  Court,  further  said  :  "  We  do 
net  see  why  we  should  import  into  a  suit,  which  only  asks 
for  a  declaration,  that  acertain  deed  is  invalid,  the  consideration 
thai  at  some  future  time,  the  plaintiff  or  the  defendant  may 
or  may  not  enter  into  or  be  entitled  to  claim  some  property  by 
virtue  of  the  decree  which  may  be  passed  in  that  suit/*  In 
Joy  oath  Roy  v.  Lall  Bahadour  Singhj^^  the  suit  was  for  a 
declaration  that  the  plaintiflTs  co-sharers  were  not  entitled 
to  insist  on  the  hatwara,  inasmuch  as  there  had  already 
been  a  private  partition  of  the  mehaU  and  he  and  the  other 
co^sharers  held  their  respective  shares  separated  in  accord- 
a»ce  therewith,  and  the  Calcutta  High  Court  held  that 
the  plaintiff's  shares  in  the  mehal  and  not  the  entire  mehal 
w<mld  be  the  subject*matter.  A  Munsif  had  held  the 
suit  to  be  beyond  his  jurisdiction  on  the  ground  of  the 
value  of  the  entire  mehal  being  in  excess  of  the  limit  of  his 
pecuniary  jurisdiction,  but  the  High  Court  remanded  the 
suit  to  him,  directing  him  « to  adjudicate  upon  the  plaintiff^s 
claim  to  be  in  possession  of  certain  lands  as  comprising  his 
shave  in  the  estate ;  and  on  his  succeeding  in  proving  his 
claim,  to  declare  that  those  lands  belong  to  his  divided  share/ 
Maclean,  J.,  further  observed,  that — **the  suit  should 
either  have  been  considered  to  be  one  for  a  declaratory 
decree,  or  for  something  in  the  nature  of  an  injunction,"  and 
that  the  case  resembled  that  of  Ajoodhia  Lall  v.  Ciumani 
Lallj'^  in  which  it  was  held  that  it  was  unnecessary  to 
valoe  the  suit  according  to  the  value  of  the  entire  estate. 

70  EdihaTa  Sanabhmgft  v.  Ukshminarayana,     j  '»  I.  L.  R.  Vm  C»l.  12«, 

I.L.B.VIMad.  19S.  72  nO.L.R.  134, 

'•al.  L.  a  XY  AIL  378.  | 


Digitized  by 


Google 


SOS    SUBJECT-HATTEB  IN  SUITB  FOR  ATTACHMENT  IN  EXECUTION  OF  DECBEB.  [Q^ISG* 

135,     In    Krishnama  v.  Srinivasa,^^  the   suit  was  for  a 
declaration  as  to  the   liability  of  certain 
Subject-matter      in     property  for    attachment  in    execution  of 
suits  relating  to  the     ^  decree,  and    Sir  Charles  Turner,  C.  J., 
"X'^ZfJZ    and   Muttusami  Ayyar,  J,  said-- The 
of  a  decree.  value  of  the  subject-matter  in  suits  such 

as  that  before  us  must  depend  on  two 
considerations — the  amount  of  the  charge,  and  the  value 
of  the  property  it  is  sought  to  make  available  for  the  satis- 
faction of  the  charge.  If  the  value  of  the  property  is  in 
excess  of  the  charge,  the  value  is  the  amount  of  the  charge, 
for  the  subject  of  the  suit  is  the  right  to  make  the  property 
available  for  the  satisfaction  of  the  whole  charge ;  but 
M^here  the  value  of  the  property  is  less  than  the  amount 
of  the  charge,  the  subject-matter  is  the  right  to  make  the 
property  available  for  the  satisfaction  of  the  charge  so  far 
as  the  property  will  suffice,  and  it  cannot  suffice  to  satisfy 
more  than  a  sum  proportionate  to  its  value,  and  con- 
sequently  in  such  cases  the  value  of  the  subject-matter 
is  the  value  of  the  property.*'  In  Durga  Prasad  v.  Rachla 
Kuar^"^  the  claim  was  to  have  certain  property  of  the  value 
of  Rs,  400  declared  liable  to  sale  in  execution  of  a  decree, 
for  Rs.  1,500,  and  Oldfield,  J.  (with  whom  Brodhurst,  J., 
concurred)  said — **  that  the  value  of  the  property 
which  the  decree-holder  seeks  to  have  sold,  deter- 
mines the  jurisdiction  in  this  suit,  and  it  is  imma- 
terial whether  the  amount  of  the  decree  is  higher  than  the 
limit  of  the  Munsif's  jurisdiction.'*  The  learned  Judge 
distinguished  the  case  ofOulzari  Lai  v.  JadaunRaiy^  on  the 
ground  that — "in  that  case  the  value  of  the  property  in 
suit  was  higher  than  the  amount,  of  the  decree,  and  the 
valuation  was  rightly  limited  to  the  amount  of  the  decree, 
that  being  all  that  was  recoverable  in  the  event  of  the 
plaintiff  being  successful.'*  In  Modhusudun  Koer  v.  Rak- 
hal  Chunder^^  also,  the  value  of  the  property  in  respect  of 
which  the  declaration  was  asked  was  more  than  the  amount 
of  the  decree,  and  the  Calcutta  High  Court  approving  of 
the  decisions  of  the  other  three  High  Courts,  held  that  the 
jurisdiction  would  be  determined  by  the  amount  of  the 
decree,  and  not  by  the  value  of  the  property,  as  it  was  that 
amount  which  was  in  dispute,  and  which  the  execution- 
's I.  L.  R.  IV  Mad.  339,  I  fi  I.  L.  R.  H  All.  7W. 
t*  I.  L.  R.  IX  All.  140.                                 1  f«  1.  L.  H.  XV  Cal.  104. 
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creditor  would  recover  if  successful.  This  decision  was 
followed  by  the  Punjab  Chief  Court  in  Harnam  Singh  v. 
Bhagwan  Devf^  and  in  Maya  Mai  v.  Bela  SinghJ^  Sir  Mere- 
dyth  Plowden,  J.,  in  delivering  the  judgment  of  the  Chief 
Court,  said — **the  value  of  a  suit  by  a  decree-holder  to 
establish  the  right  of  his  judgment-debtor  in  property 
released  from  attachment  is  the  value  of  that  right  to  the 
plaintiff.  Where  the  value  of  the  property  exceeds  the 
amount  of  the  decree,  the  value  to  the  plaintiff  is  limited 
to  the  amount  of  his  decree,  and  when  the  amount  of  the 
decree  exceeds  the  value  of  the  property,  the  value  to  the 
plaintiff  is  the  value  of  the  property.  The  same  will  be 
the  case  even  in  suits  for  the  release  from  attachment  of 
property  attached  in  execution/^  In  Gulzari  Lai  v.  Jadaun 
Raiy^^  the  claim  was  for  a  declaration  of  **  the  plaintiff's 
right  to  some  grain,  by  setting  aside  an  order  of  the  Mun« 
sif  for  bringing  it  to  sale  in  execution  of  a  decree  held  by 
defendant  against  a  third  party,  his  judgment-debtor;"  and 
Oldfield,  J.,  in  the  judgment  of  the  High  Court,  said — **A 
course  of  decisions  of  this  Court  has  held  that  the  value  of 
the  subject-matter  in  dispute  for  determining  jurisdiction 
will  be  in  such  cases  the  amount  of  the  decree  in  satisfac- 
tion of  which  it  is  sought  to  bring  the  property  to  sale.'* 
On  the  same  principle,  it  was  held  in  the  United  States  in 
Boppe  V.  Byersy^^  and  in  Paul  v.  Arnoldj^^  that  in  attach- 
ment proceedings,  the  amount  of  the  judgment  and  costs, 
and  not  the  value  of  the  property  attached,  would  deter- 
mine j  urisdic  tion . 

136.     As  a  general  rule,  the  value  of  the   subject-matter 
of  a  suit  for  the  purposes  of  the  jurisdiction 
Valaation  of  subject-     of  the  Courts  is,  when  capable  of  a  money- 
matter  for   jnns-     valuation,  the  acftual  value  of  the  property  or 
diction  need  not  be        .    ,^    .      ,.  .      ..  j^   .  -.     -       ^      "l. 

the  same  with  that  "ght  m  htigation.  It  is  quite  irrespective 
for  the  Court  Fees  of  and  perfectly  distinct  from  the  valuation 
Acts.  of  the  suit  for  the  fiscal  purposes  of  the  levy 

of  Court  fees;  the  amount  of  which  for  the  sake  of  convenience 
has  to  be  determined  by  the  aid  of-certain  rules  framed  so  as  not 
only  to  give  a  rough  approximate  value  of  the  subject-matter, 
but  also  to  adjust  with  a  regard  to  administrative  expediency, 
the  incidence  of  the  burden  of  taxation  on  the  different  classes 

11  1890  P.  R.  2fo.  50.  I  80  I.  L.  R,  n  All.  799. 

'•  1890  P.  R.  No.  121  •»  39  Iowa  573. 

'>  Moticlima  f .  Dadabbai.  XI  B.  H.  C.  R.  180.  •  »  39  Ind.  197. 
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of  persons  and  the  diffenent  sorts  of  business  coming  before  tke 
Courts.  The  Court  Fees  Acts  are  therefore  not  to  he  resorted 
to  for  construing  enactments  which  fix  the  valuation  of 
suits  for  the  purposes  of  determining  jurisdiction.  This  is  the 
rule  that  has  always  been  recognized  and  acted  upon  by  their 
Lordships  of  the  Privy  Council^'  as  well  a<%  by  the  Indian  High 
Courts,^^  and  has  latterly  been  explained  and  followed  by  the 
Bombay  High  Court  in  Dayachand  V.  Hemchand,^^  and  by 
the  High  Court,  Calcutta,  in  Aukhil  Chunder  v.  Mohiny 
Mohun  Dass.^^ 

In  the  Madras  Presidency,  a  different  rule  was  enacted  by  Sec* 
14  of  the  Madras  Civil  Courts  Act,  which  provided  that — "when 
the  subject-matter  of  any  suit  or  proceeding  is  land,  a  home  or 
a  garden,  its  value  shall  for  the  purposes  of  the  jurisdiction  be 
fixed  in  the  manner  provided  by  the  Court  Fees  Act,  1870, 
Sec.  7,  d.  5.  Recently  the  Suits  Valuation  Act  (VII  of  1887), 
has  enacted  still  more  broadly  a  rule  which  may  be  considered 
as  of  a  general  application.  Sec.  8  of  this  Act  provides  that — 
^*  where  in  suits  other  than  those  referred  to  in  the  Court  Fees 
Act,  1870,  Sec.  7,  paragraphs  v,vi,ix  and  paragraph  x,  cl.  (rf), 
Court  fees  are  payable  ad  valorem  under  the  Court  Fees  Act, 
1870,  the  value  as  determinable  for  the  computation  of  Court 
fees  and  the  value  for  purposesof  jurisdiction  shaU  be  the  same/* 
Sec.  9  of  the  same  Act  further  provides  that — **  when  the 
subject-matter  of  suits  of  any  class,  other  than  suits  mentioned 
in  the  Court  Fees  Act,  1870,  Sec.  7,  paragraphs  v  and  vi  and 
paragraph  x,  cl.  (d),  is  such  that,  in  the  opinion  of  the 
High  Court,  it  does  not  admit  of  being  satisfactorily  valued, 
the  High  Court  may,  with  the  previous  sanction  of  the  Local 
Go vernmenty  direct  that  suits  of  that  class  shall,  for  the  purposes 
of  the  Court  Fees  Act,  1870,  and  of  this  Act  and  any  other 
enactment  for  the  time  being  in  force,  be  treated  as  if  their 
subject-matter  were  of  such  value  as  the  High  Court  thinks 
fit  to  specify  in  this  behalf.'*  A  suit  for  the  ejectment  of 
certain  tenants  at  fixed  rates  on  account  of  acts  alleged  to 
have  been  done  by  them  inconsistent  with  the  purposes  for 
which  the  land  was  let,  was  held  in  Ram  Raj  v.  Oirnanian^^^ 
to  be  a  suit  for  possession  within  the  meaning  of  paragraph  v. 
Sec.  7  of  the  Court  Fees  Act;  and  Sir  John  Edge,  0.  J.,  and 


•t  LeUxntj  Roy  o.  Eanhya  Singh,  L.  B.,  1. 1.  A. 
317. 

Hobun  LaU  o.  Beboe  Doas,  Vn  M.  I.  A.  428. 
•«  Bai  Mahkor  v.  Balakhl  Ghaka.  L  L.  R.,  I 
Bom.  638.    Jeebrai  Singh  «.  Ind«r}eet  Mah- 
ton,  Xn  B.  L.  B.  115  (a). 


Xanhoon  Singh  v.  Toftmee  Singh.  XII  B  L. 
R.118. 
»»  I.  L.  B.  IV  Bom.  515. 
»•  I.  L.  B.  V  Cal.  488. 
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Aikman,  J.,  said — *'  The  result  is  that  in  suits  under  Sec.  93 
cl.  (4),  Act.  XII  of  1881,  the  value  for  the  purposes  of  Court 
fees  and  the  value  for  purposes  of  jurisdiction  have  to  be 
computed  in  the  same  way,  namely,  by  ascertaining  the  value 
of  the  subject-matter.  The  subject-matter  here  cannot  be 
treated  as  the  land  itself,  as  the  landlord,  plaintiflF,  has,  through 
his  tenants,  proprietary  possession,  and  what  is  really  sought  is 
to  free  the  land  from  the  possession  of  the  tenants  holding  as 
tenants  at  fixed  rates,  that  is,  to  get  rid  of  the  tenants  and  their 
tenant  rights,  and  that  is  a  relief  the  value  of  which  is  easily 
ascertainable."  A  suit  for  the  restitution  of  conjugal  rights  and 
possession  of  wife  is  •'  not  one  to  which  any  special  money  value 
can  be  attached  for  the  purposes  of  jurisdiction.''^^  Nor  will  its 
valuation  be  considered  above  Rs.  10,000,  simply  because  the 
plaintiff  in  his  plaint  and  the  defendant  in  his  petition  of  appeal 
recorded  it  as  worth  Rs.  25,000.°^  A  suit  for  the  removal  6f  a 
karnavan  is  not  a  suit  for  the  recovery  of  the  tarwad  property, 
and  iloes  not  admit  of  a  valuation.^ 

137.     The  proper  valuation  of  the  subject-matter  of  a  suit 
Jumdiction  over  ^®  particularly  important  as  it  determines  the 

appeals.  question  of  essential  jurisdiction  throughout 

the  suit*  The  jurisdiction  over  proceedings 
taken  for  theexecution  of  decrees  and  orders  passed  in  a  suit,  add 
over  appeals  from  them  is  determined  primarily  by  the  amount 
or  value  of  the  subject-matter  of  the  original  suit.  As  to  the 
appeals,  that  rule  is  enacted  expressly  in  the  Civil  Procedure 
Code,  and  in  the  various  Acts  by  which  the  jurisdiction  of 
Courts  is  prescribed.  Appeals  to  Her  Majesty  in  Council  are 
as  a  matter  of  right  allowed  only  when  "  the  amount  or  value  of 
the  subject-matter  of  the  suit  in  the  Court  of  first  instance  '* 
is  ten  thousand  or  upwards.^*  It  is  also  provided  that  in  the 
case  of  such  appeals,  the  amount  or  value  of  the  matter  in 
dispute  on  appeal  must  not  be  less  than  that  amount,  but  in  the 
case  of  all  other  appeals  the  valuation  of  the  dispute  on  appenl 
is  not  considered  even  in  determining  whether  an  appeal 
i«  40  Ue,  An  appeal  from  the  decrees  or  orders  of  Lower 
Appellate  Courts  lies  generally  to  the  High  Court.  As  to  appeals 
from  deorees  of  the  Original  Courts,  the  Civil  Procedure  Code 
jirovide^,  as  a  general  rule,  that  an  appeal  when  allowed 
shall     lie     "to    the     Courts    authorized     to    hear    appeals 

M 4Mmm  ttahmin  r.  Fatim*  Bibi,  I.  L.  &.   f      90  Koahi Baman «.  PatteUtlm.    L  J^   9~JV 
XmO»l.B32.  M»d.814.  *— *oo.    J-  i-.    Ji.  IV 
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from  the  decision  of  those  Courts.^^  As  to  an  appeal  from  any 
order,  it  is  similarly  provided  that — "It  shall  Iie*to  the  Court 
to  which  an  appeal  would  lie  from  the  decree  in  the  suit  in 
relation  to  which  such  order  was  made."^'  As  to  the  Courts 
authorised  to  hear  appeals,  the  provisions  of  the  Acts  for  the 
Courts  in  the  different  Provinces  are  not  quite  the  same.  The 
Bengal,  North- Western  Provinces,  and  Assam  Civil  Courts 
Act  provides^*  that  an  appeal  from  a  decree  or  order  of  a 
District  Judge  or  an  Additional  Judge,  or  of  a  Subordinate 
Judge  in  suits  exceeding  Rs.  500,  will  lie  to  the  High  Court,  but 
that  from  hU  other  decrees  or  ordersof  a  Subordinate  Judge  and 
from  all  those  of  a  Munsif  will  lie  to  a  District  Judge,  or,  if 
specially  authorised  by  the  Local  Government,  to  a  Subordinate 
Judge.  Similarly,  the  Madras  Civil  Courts  Act,  1873,  pro- 
vides,^^  that  **  appeals  .  .  .  .  shall  lie  from  all  the  decrees 
and  orders  of  a  District  Court,  and  from  those  of  a  Subordinate 
Judge  in  suits  far  more  than  Rs.  5,000,  to  the  High  Court,  and 
from  those  of  Subordinate  Judges  in  other  suits  and  of  District 
Munsifs  to  the  District  Court." 

The  Punjab  Courts  Act  provides  that  in  cases  in  which 
an  appeal  is  allowed,  an  appeal  will  lie  from  the  (1)  decree 
of  a  Munsif  in  Small  Cause  cases  when  the  value  of  the  suit 
doe?  not  exceed  five  hundred  rupees  to  the  District  Judge,  (2) 
from  the  decrees  of  a  District  or  Subordinate  Judge  in  original 
suits  exceeding  five  thousand  rupees,  and  from  the  decrees 
of  the  Divisional  Court  in  original  suits  and  in  certain  specified 
cases  in  appeals,^  to  the  Chief  Court;  (3)  and  from  decrees 
in  original  suits,  not  otherwise  provided  fori  to  the  Divisional 
Court.^^ 

It  has  sometimes  been  contended  that  the  appeal  should 
belield  to  lie  to  the  Court  having  jurisdiction  over  the  amount 
in  dispute  in '  the  appeal.  In  Mnthusami  Pillai  v.  Muthu 
ChidambarGj^^    the   District  Judge  construed   the   word   suit 

q  (a)  If  the  value  of.  the  suit  exceeds  five  huntired  rupees,  or  the  decree  involves  directly 
some  claim  to,  or  question  respecting,  property  of  like  value ; 

(5)  if  the  Divisional  Court  consists  of  a  single  Judge,  and  the  decree  varies  or  leverBeB 
the  decree  of  the  Court  below  ; 

(c)  if  in  a  Divisional  Court  consisting  of  more  than  one  Judge  the  appeal  is  heard  by 
two  or  more  Judges,  and  there  is  not  a  majority  of  those  Judges .  concurring  in  the  decree 
passed  by  the  Divisional  Court ;  . 

{d)  if  on  the  application  of  any  party,  a  Judge  of  the  Divisional  Court  certifies  that 
there  is  a  question  of  law  or  custom  or  of  general  interest  involved,  and  that  the  case  is  in 
his  opinion  of  sufficient  importance  to  justify  a  further  appeal, 

•2  Bm.  640  Act  XIV  of  1883.  '        |  »»  Soc.  13  Act  HI  of  1873. 

•t  Beo.  A89  Act  XIV  of  1883.  ••  Boos.  30  and  40,  Act.  XVIU  of  18M. 
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in  such  a  case  as  meaDing  a  suit  on  appeal,  as  if  the  words 
were  '*  the  amount  or  value  of  the  subject-matter  in  dispute 
in  the  appeal,"  and  referred  to  various  anomalies  as  h'kely  to 
arise  from  a  different  construction.  A  Full  Bench  of  the 
Madras  High  Court  held  against  that  view,  on  the  ground 
that — **  the  language  of  the  Ijegislature  is  clear  and  that  the 
intention  was  to  make  the  value  of  the  suit,  and  not  of  the 
matter  in  dispute  in  the  appeal,  the  criterion  by  which  to 
determine  appellate  jurisdiction/' 

The  language  of  Sec.  22  of  Act  VI  of  1871  was  less 
distinct,  and  provided  that  appeals  from  the  decrees  and  orders 
of  Subordinate  Judges  shall  lie  to  the  District  Judge,  except 
where  the  amount  or  value  of  the  subject-matter  in  dispute 
exceeds  Rs.  5,000;  but  even  with  regard  to  it  the  same  was  held 
<m  general  principles  by  a  Full  Bench  of  Oalcutta  High  Court 
in  Neerbhoy  Singh  v.  Rampershad  Sinp^h^^^'m  which  Sir  Richard 
Couch,  who  delivered  the  leading  judgment,  referring  to  the 
language  of  that  section,  said: — **  I  cannot  see  any  reason  for 
supposing  that,  in  this  section,  the  Legislature  intended,  by 
'subject-matter  in  dispute,'  the  subjects-matter  in  dispute  in  the 
appeal.  And  there  is  this  reason,  I  think,  for  its  not  being  so; 
the  appeal  is  only  a  stage  in  the  suit ;  it  is  not  a  fresh  suit,  but 
a  part  of  the  proceedings  in  the  suit,  and  therefore,  ordinarily,  I 
should  say  that,  with  regard  to  the  jurisdiction  in  appeals 
from  <lecrees  and  orders  of  the  District  and  Subordinate 
Judges,  the  expression  Hhe  subject-matter  in  dispute'  would 
mean  the  subject-matter  in  dispute  in  the  suit  itself,  un- 
less,  of  course,  a  contrary  intention  appeared,  as  in  appeals 
to  the  Privy  Council,  where  the  language  is  *the  subject- 
matter  in  dispute  in  the  appeal.*  Then  there  is  another 
and  n  cogent  reason  why  that  construction  should  be  adopted, 
and  that  is  the  extreme  inconvenience,  or  worse  than  in- 
convenience, which  would  arise  if  the  other  construction  were 
adopted.  There  might  be,  and,  no  doubt,  there  would  be, 
cases,  and  probably  many,  in  which  the  decree  being  for  a 
smaller  sum  than  Rs.  5,000,  and  the  whole  suit  coming  by 
the  appeal,  as  it  must,  before  the  District  Court,  it  would  be 
open  to  the  respondent  to  object,  without  bringing  any  cross-ap- 
peal, that  the  decree  ought  to  have  been  for  a  larger  amount  or 
for  the  whole  of  the  sum  claimed  ;  and,  thus,  the  District  Court, 
as  an  Appellate  Court,  would  have  to  adjudicate  upon  the  right 

H  x^-raw.  R.3<a. 
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to  a  sum  exceeding  Rs.  5,000,  and  in  a  suit  of  the  description  that 
ought  to  come  to  the  High  Court  in  appeal.  There  might  also 
be  the  further  difficulty  that  the  plaintiff,  having  got  a  decree  for 
less  than  Rs.  o,000,  being  dissatisfied  with  it,  and  considering 
that  he  was  entitled  to  the  whole  sum  which  he  claimed,  might 
appeal  to  the  High  Court  against  it,  the  other  party  appealing 
to  the  District  Court  against  the  decree  as  it  aflfected  him."  In 
Jag  Lai  V.  Har  Narain  SingK^^  it  was  contended,  **  that  where 
a  plaintiff  values  his  claim  at  a  particular  sum  of  money,  and 
the  defendant  raises  a  plea  disputing  such  valuation,  reducing 
it  to  a  §iim  lower  than  that  named  by  the  plaintiff,  an  un- 
successful defendant  in  such  a  litigation  has  got  a  right,  in 
appealing  from  the  decree  of  the  first  Court,  to  go  not  to  the 
Court  which  would  have  jurisdiction  with  reference  to  the 
pecuniary  valuation  of  the  suit,  but  to  the  Court  which  with 
reference  to  the  defence  set  up  by  the  defendant  as  to  the 
valuation  of  the  suit  would  ordinarily  have  jurisdiction." 
Mahmood,  J.,  said,  however,  **that  this  contention  is  entirely 
unsound.  Questions  of  jurisdiction,  whether  with  reference  to 
the  nature  of  the  suit  or  with  reference  to  the  pecuniary  limits 
of  the  claim,  are  matters  to  be  governed  by  the  statements 
contained  in  the  plaint.  A  plaintiff  may  sue  for  a  million 
pounds  as  damages  either  for  a  tort  committed  or  as  the  value 
of  certain  movable  property  which  can  no  longer  be  re- 
covered. 1  he  defendant  may,  in  such  an  action,  plead  that  the 
amount  of  damages  claimed  is  excessive,  and  the  value  of  the 
property  is  also  exaggerated,  and  that  in  either  case  all  that 
the  plaintiff  is  entitled  to  is  far  less  than  the  million  pounds. 
The  question  is  at  which  assessment  the.  question  of  jurisdiction 
is  to  be  settled?  Is  it  the  valuation  of  the  claim  as  preferred 
by  the  plaintiff  or  the  plea  set  up  in  defence?  I  have  no 
hesitation  in  saying  that  it  is  the  valuation  of  the  plaint  which 
would  govern  the  action,  not  only  for  the  purposes  of  the 
original  Court,  but  also  for  the  purposes  of  appeal,  and  indeed 
throughout  the  litigation.  In  support  of  this  view  I  need 
only  cite  the  Full  Bench  ruling  of  this  Court  in  Mahomed 
Hossein  Khan  v.  Shib  Dyal^^^^  and  the  views  expressed 
by  my  brother  Straight  in  Gobind  Singh  v.  Kallu.'*^ 
The  same  view  is  taken  by  the  American  Courts.  The  Mas- 
sachusetts Supreme  Court  held  in  Hemmenway  v.  HickeSf^ 
that  the  right  of  appeal  would    be  determined    by  the  amount 

w  I.  L.  R.  X  All.  634.  I  1  I.  L.  R.  IT  All.  778. 
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claimed  in  the  ad  damnum  clause,  and  not  by  the  amount 
erroneously  decreed  in  excess  thereof.  In  Lord  v.  Goldb^rg,^ 
Belcher,  C.  C.  in  delivering  the  judgment  of  the  California 
Supreme  Court  said  :  **  Under  our  present  constitution  and  laws* 
when  an  action  is  brought  to  recover  a  money  demand,  the 
ad  damnum  clause  of  the  complaint  is  the  test  of  jurisdiction. 
If  the  amount  sued  for  is  large  enough  to  give  the  Superior 
Court  jurisdiction,  the  Supreme  Court  has  jurisdiction  on 
appeal ;  and  this  is  so  whether  the  appeal  be  taken  by  the 
plaintiff  or  defendant/*  *  This  decision  was  followed  under  the 
present  Act  in  Mahabir  Singh  v.  Beharilal^  in  which  Sir  John 
Edge,  C.J.,  and  Knox,  J  ,  said  :  **  It  is  clear  tliat  by  Sec.  21 
of  Act  XII  of  1887,  the  jurisdiction  of  the  District  Judge  in 
appeal  is  to  be  determined  by  the  value  of  the  original  suit  and 
not  by  the  value  of  the  appeal.*'  The  same  view  has  been 
taken  in  Radha  Prasad  Singh  v.  Pathan  Ojah^  in  which  it 
was  contended  that  the  value  for  the  purpose  of  jurisdiction  was 
the  real  value  of  the  subject-matter  in  dispute,  and  not  the 
value  which  was  stated  by  the  appellant  in  the  plaint  solely  for 
the  purposes  of  the  Court-fees  Act.  Tliis  contention  was  over- 
ruled however,  Knox  and  Burkitt,  JJ.,  referring  to  the  above 
decision  with  approval,  and  saying  :  ''As  the  appellant  had 
in  his  plaint  himself  put  a  value  on  the  relief  he  asked  for,  and 
as  that  value  was  not  questioned  by  the  other  side  and  was 
accepted  by  the  Court  of  first  instance,  we  are  not  in  a  position 
now  to  entertain  the  question  as  to  whether  it  was  or  was  not 
the  correct  value  of  that  subject-matter.*' 

In  Mootoo  V.  Verapah  Chetly/  the  claim  was  brought 
under  Sec.  246  of  the  Code  of  1859,  only  for  a  certain  property 
valued  at  Rs.  1,590,  and  Sir  Richard  Couch, C.J .,  said:— **That 
is  the  amount  or  value  of  this  suit,  and  he  (plaintiff)  cannot 
by  valuing  it  at  Rs.  3,100,  when  his  own  statement  shows  that 
the  value  is  only  Rs.  1,590,  and  the  difference  is  made  uj)  by 
damages  which  he  does  not  claim  in  the  suit,  obtain  a  right 
of  appeal  to  this  Court.'*  Mesne  profits,  if  demanded  by  the 
plaint,  must  of  course  be  admitted  into  the  calculation  of  the 
appealable  value,^  the  measure  of  value  for  determining  a 
plaintiff's  right  of  appeal  being  the  amount  for  which  the 
defendant  has  resisted  the  decree.      As  a  natural  result,    how- 


s  16  Am.  St.  B«p  84  i  •  I.  L.  R.  XV  All.  S04. 
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ever,  of  the  principle  on  which  jurisdiction  in  appeal  is  taken, 
interest  or  costs  subsequently  accruing,  cannot  be  included  for 
the  determination  of  the  jurisdiction. 

.138.     As  to  the  jurisdiction  over  proceedings  in  execution 
T.   .  ,.  ,.  of  a  decree,  Sec.  223   of  the   Civil  Pro- 

^bnt^eX6^"■    <=«dure  Code  primarily  enacts  that  a  de- 
cree  may  be  executed  either  by  the  Court 
which  passed  it  or  by  the  Court  to  which  it  is  sent  for  execution 
under  the  provisions  of  the  Code.     It  further  provides,  in  effect, 
that  the  Court  passing  it  may   send   it  for  execution   on   the 
decree-holder^s  application  to  any  other  Court  for  any  sufficient 
reason,  and  on  its  own  motion  to  any  Subordinate  Court.  There 
is  no   express   provision   of  law  as  to  whether   the   Court   to 
which  a  decree  may  be   so  sent  must  be  a  Court  having  juris- 
diction over  the   amount  of  the  suit  in  which  the  decree  was 
passed,  or  whether  the  mere  sending  of  the  decree  will  confer 
jurisdiction  on  a  Court  for  all  the  proceedings  to  be  taken  in 
its  execution.     As  to  the  rule  in  the   Punjab,  Plowden,  J.,  in 
delivering  the  judgment  of   the  Full    Bench   in    the   case  of 
Oanga    Ram  v.    Our  Saran  Dasi^  said :  **  Notwithstandinir 
execution  proceedings  are  not  mentioned   by  name,  the  *  civil 
business '  which  Sec.   35,   Act   XVlll    of   1884,    allows    the 
District   and    Divisional   Courts  by  written    order    to   distri- 
bute among    their     Subordinate     Courts,     is    an    expression 
clearly    wide    enough    to  include   those  proceedings,  and  they 
may  therefore   be  sent   to  any  such    Court  competent   to  deal 
with  them.     As   Act  XVIII  of  1884  does  not  expressly  deal 
with  the  jurisdiction  of  the  Courts  in  the  matter  of  execution- 
business,  we  have  to  fell  back   on  the   Civil  Procedure   Code, 
and   Sees.  223  and   280  of  this   Code   show  that   there   is  no 
limitation  on   the   powers   of  an    Oritiimd    Court  to   execute 
decrees  of  any  value  ;   for   Sec.  223  (rf),  el.  2,  allows  a   Court 
which    has   passed   a   decree   to  send   it  for  execution   to  any 
Court  subordinate  to  it.     Thus  a  District   Court  might   send  a 
decree  it  has  passed  for  a  lakh  of  rupees  to  a  iMunsif  to  execute, 
and  under  Sec.   230,  the  Court  to  which  that   decree   was  sent 
would  have  to  execute  it.     The  pecuniary  and  other  limitations 
referred    to   in   Sees.  16  and   17   in   regard   to   regular  suits 
are  altogether  absent   in   the   sections  relating   to   execution, 
proceedings.*'      In     Narasayya     v.      Venkatakrishnayya,^^ 
Sir    Charles    Turner,    0.    J.,    and    Muttusami    Ayyar, .  J., 

1 1887  p.  B.  Nasi.  I  a«  I  L.  R.  VU  Mad.  8W. 
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held  the  e^me  on  the  very  same  ground,  observing:  that — "the 
description  of  the  Court  to  which  proceedings  in  execution  may 
be  transferred  is  limited  only  by  the  condition  that  it  be  a 
Court  subordinate  to  the  Court  which  passed  the  decree,*' 
and  that,  *^  an  extraordinary  jurisdiction  is  conferred  by  the 
Civil  Proocedure  Code  in  cases  to  which  Sec.  223,  para.  7, 
relates.'*  The  contrary  was  held  in  Sidheswar  v.  Harihar^^^ 
in  which  case  the  application  for  execution  was  made  to  a  First 
Class  Subordinate  Judge,  and  referred  by  him  for  disposal  to 
a  Second  Class  Subordinate  Judge.  In  this  case,  however, 
the  point  appears  to  have  been  rather  assumed  than  decided. 
Sir  Charles  Sargent,  C.  J.,  and  JSanabhai  Haridas,  J.,  only 
observing  that — **  as  the  Second  Class  Subordinate  Judge 
could  not  have  entertained  the  suit,  so  neither  could  he  deal 
with  it  in  execution." 

Even  in  this  view,  however,  the  pecuniary  value  of  the 
particular  matter  decided  by  the  order  in  execution  is  im- 
material, as  even  in  such  a  case  the  value  of  the  original 
suit  is  held  to  determine  the  Court  to  which  an  appeal  will 
lie  from  the  order.*'"^  Sec.  649  further  provides  that  in  Sec. 
223  **  the  expression  *  Court  which  passed  a  decree'  or 
words  to  that  effect  shall,  unless  there  is  something  repug- 
nant  in  the  context,  be  deemed  to  include,  where  the 
decree  to  be  executed  is  passed  in  appeal,  the  Court  which 
passed  the  decree  against  which  the  appeal  was  preferred, 
and  where  the  Court  which  passed  the  decree  to  be  execut- 
ed  has  ceased  to  exist  or  to  have  jurisdiction  to  execute 
it,  the  Court  which,  if  the  suit  wherein  the  decree  was 
passed  were  instituted  at  the  time  of  making  application, 
for  execution  of  the  decree,  would  have  jurisdiction  to  try 
such  suit.'*  And  these  words  draw  no  distinction  as  to  the 
nature  of  the  cause  which  puts  an  end  to  the  jurisdiction, 
and  are  comprehensive  enough  to  include  the  case  in 
which  the  Court  ceases  to  havejurisdiction  on  account  of  an 
alteration  in  the  status  of  any  of  the  parties  concernedr^^ 


••  I.  L.  R..  Xn  Bom.  165.  I     is  VUhnn  o.  KrUhnirao,  I.    L,  R.  xi  Bom  153 
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CHAPTER    VI. 

Local  and  Pebsonal  Jurisdiction. 

139.  The  otiier  peduliarity  of  the  Indian  judicial  system 
to  which  reference  has  already  been  made, 
''T-SK*in  tU  •  i«  that  for  the  exercise  of  judicial  power. 
Civil  Procedure  tlie  entire  country  is  divded  and  sub- 
code 1859,  and  divided  into  small  local  areas,  varying  for 
the  High  Courtfc'  different  grades  of  Courts,  and  generally 
Charters.  jj^|^j^  ^^  ^  change  by  the  Executive  Govern- 

ment. The  limits  of  those  areas  determine  the  local  limits 
of  the  Courts'  jurisdiction  for  the  trial  of  original  suits  and  of 
appeals.  Real  difficulty  in  connection  with  the  question  of 
local  jurisdiction  consists  in  what  may  be  called  the  localization 
of  suits,  and  elaborate  rules  have  therefore  been  enacted  by  the 
Legislature  for  determining  the  circumstances  in  which  a  suit 
may  be  taken  cognizance  of  by  the  Courts  having  jurisdiction  in 
any  particular  area.  The  Civil  Procedure  Code,  1S59,  provided 
broadly  that  the  Civil  Courts  would  take  cognizance  of  suits 
for  land  or  other  immovable  projierty,  situate  within  the  local 
limits  of  their  respective  jurisdictions,  and  of  other  civil  suits 
**  if  the  cause  of  action  shall  have  arisen  or  the  defendant 
at  the  time  of  the  commencement  of  the  suit  shall  dwell  or 
personally  work  for  gain  within  such  limits."  The  first 
Charters  of  the  High  Courts  at  the  Presidency-towns  con- 
ferred original  jurisdiction  on  the  High  Courts  in  the  same 
cases,  but  provided  as  to  transitory  actions,  that  the  High 
Courts  would  have  cognizance  of  them  even  if  the  defendant 
only  carried  on  business  within  the  local  limits  of  their  juris- 
diction. The  Revised  Charters,  that  still  regulate  the  juris- 
diction  of  the  Presidency  High  Courts,  further  provided  for  the 
necessity  of  obtaining  special  permission  when  only  a  part  of  the 
cause  of  action  should  have  arisen  within  the  local  limitsof  their 
ordinary  original  jurisdiction.  There  has  been  a  oreat  conflict 
of  opinion,  however,  as  to  every  one  of  the  essentials  of  the  juris- 
diction, for  which  provision  has  been  made  by  these  Charters, 

140*     The  High  Courts  did  not  agree  even  as  to  what 

Conflict  of  opinion  as     ^^^e  suits  for  land  or   other  immovable 

to  the  nature  of  suits     property.  In  Kaj  Moliun  V.  Jfc.  /.  R.  Go.j^ 

relating    to     im-     the  complaint  was  of  a  nuisance  committed 

movable  property.      against  plaintiff's  premises  in  Howrah  by 
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the  defendant  Company's  works  built  there,  and  the  plaint 
prayed  that  the  defendant  Company  might  be  restrained  by 
injunction  from  continuing  the  nuisance.  Mr.  Justice  Mac- 
pherson  held,  that  the  suit  was  not  **for  land  or  other 
immovable  property  **  within  the  meaning  of  Sec.  12  of  the 
Letters  Patent  or  of  Sec.  5  of  Act  VIII  of  1859,  observing 
that — •^it  is  a  suit  exclusively  iw  personam  where  the  person 
against  whom  relief  is  sought  is  within  and  sulgect  to  the 
jurisdiction,  though  the  relief  sought  is  in  respect  of  acts 
done  on  land  situated  beyond  the  local  limits  of  the  original 
jurisdiction/*  In  Juggodumba  v.  Puddomoneyy^  a  suit  was 
brought  by  some  of  the  persons  appointed  trustees,  under  a 
deed  of  endowment  of  certain  land  outside  Calcutta,  agaiust 
their  co-trustees  who  were  in  possession  and  were  alleged  to 
have  ousted  the  plaintiffs  and  to  have  committed  other  breaches 
of  trust,  and  the  plaint  prayed  for  a  declaration  that  the 
plaintiffs  were  entitled  to  be  Sebaits  ]omt\y  with  the  defendants 
for  the  settlement  of  a  scheme  for  the  performance  of  the 
worship,  for  the  appointment  of  a  receiver,  for  an  injunction 
to  restrain  the  defendant  from  interfering  with  the  property, 
and  for  an  account;  and  the  suit  was  held  not  to  be 
a  suit  for  land  or  other  immovable  property  and 
therefore  cognizable  by  the  High  Court  on  its  original  side. 
On  the  other  hand,  a  suit  to  carry  out  the  trusts  of  a  deed 
relating  to  certain  immovable  property  was  held  in  Delhi  and 
London  Bank  v.  Wordie,^  to  be  a  suit  for  laud  ;  Sir  Richard 
Garth,  C.  J.,  observing  in  the  judgment  of  the  Court  that — 
*' the  suit  being  confessedly  instituted  for  the  purpose  of  dealing 
with  the  lands  in  their  entirety,  and  these  lands  being  by  far 
the  larger  portion  of  the  partnership  assets,  this  is  in  substance 
a  suit  for  land  within  the  meaning  of  the  clause  relating  to 
jurisdiction  in  the  Charter.  It  will  certainly  be  a  suit  for  a 
right  to  or  interest  in  immovable  property."  This  decision, 
along  with  some  others,  was  relied  upon  by  the  defendant  in 
Kellie  v.  Fraser^^  in  which  an  application  was  made  to  file  an 
arbitrator's  award,  which  related  to  certain  partnership  lands 
outside  the  local  limits  of  the  Court's  jurisdiction,  and  pro- 
vided that  the  partnership  should  be  dissolved  on  certain 
terms,  that  the  defendant's  share  in  the  property  should  stand 
charged  with  the  payment  of  a  certain  fund  to  be  due  by  him 
to  the  plaintiff,  and  that  the  defendant  should  execute  a 
mortgage  of  his  share  to  the  plaintiff  as   security   for   such 

2  XV  B.  L.  R  31d.  I  »  LL.  R.ICal.  113.  ]  » I.  L.  R.  n  Cal.  416. 
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payment,  and  that  the  tea  garden  at  Darjeeling  should  be  sold 
in  Calcutta.  The  application  was  heldtolieinthe  High  Court, 
as  the  object  of  a  suit  to  enforce  the  award  would  not  involve 
the  determination  of  any  title  to  the  land,  and  would  not  be  a 
suit  for  land.  The  decision  in  jDe/Ai  and  London  Bank  v. 
Wordie,  was  in  this  case  distinguished  on  the  ground  that  the 
object  of  that  suit  was  to  establish  the  title  of  certain  trustees 
to  a  share  in  aportionof  the  trust  property,  and  the  establish- 
ment of  that  title  was  an  essential  element  of  the  entire  claim, 
and  Macpherson,  J.,  said — "  The  mere  fact  that  the  object  of 
the  partnership  was  the  carrying  on  of  a  tea  concern  does  not 
make  a  suit  for  adjustment  of  accounts  and  dissolution,  a  suit 
for  land.  If  it  did,  then  this  result  would  follow  that,  al- 
though all  the  members  of  a  partnership  were  permanently 
resident  in  Calcutta,  and  the  chief  business  of  the  partnership 
was,  at  the  time  of  suing,  and  always  had  been,  conducted  in 
Calcutta,  a  suit  lor  an  account  and  dissolution  would  not  lie 
here,  if  one  asset  of  the  partnership  happened  to  be  an  indigo 
factory  or  a  tea  garden  in  the  Mofussil.  Yet,  in  the  case  sug- 
gested, there  can  be  no  manner  of  doubt  a  suit  could  be 
eniertained  by  the  Court  on  its  original  side ;  and  such  suits 
have,  in  fact,  been  repeatedly  entertained.*'  A  suit  to  recover 
title-deeds,  although  it  nxay  involve  a  question  of  title,  has 
been  held  not  to  be  a  suit  to  obtain  possession  of  land,  or  to 
deal  in  any  way  with  the  land  itself,  within  the  meaning  of 
the  Charter.^  In  Sreenath  v.  Calli/  DosSf^  Pontifex,  J.,  held, 
that  a  suit  for  the  specific  performance  of  a  contract  for  the 
execution  of  a  mortgage  of  certain  immovable  property 
situate  outside  Calcutta  was  a  suit  for  a  right  to  or  interest 
in  immovable  property,  and  therefore  beyond  the  jurisdiction 
of  the  High  Court. 

The  Bombay  Eligh  Court,  dissenting  from  that  decision, 
has  taken  a  broader  view  and  extended  the  jurisdiction  of 
the  High  Court  on  its  original  side  to  all  the  suits  relating 
to  immovable  property,  to  the  cases  in  which  the  English 
Courts  assume  jurisdiction  even  when  the  immovable  pro- 
perty is  situate  outside  England.  Thus  Sir  Charles  Sargent, 
C  J.,  in  the  judgment  of  the  Court  in  Holkar  v.  DadabhaW^ 
said— "The  present  suit,  whether  it  be  regarded  as  a  suit 
for  specific  performance  or  to  enforce  an  equitable  mortgage 
by  deposit  of  title-deeds,  is  clearly  one  which  a   Court   of 

*  JuKPrornautb  r.  Brijnath.  I.  L.  R.  IV   Cal.   !  «  I.  L.  R.,  V  Cal.  83. 

3«.  *"  "  '  j  7  1.  J,,  i;.  XIV  Bom.  3^. 
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Equity  in  England  would  entertain»^  and  in  which,  as  ap- 
pears from  2  bpence's  Equity  Jurisprudence,  p.  678,  and 
Coote  on  Mortgages,  vol  2,  p.  992,^  they  would,  if  the  land 
were  in  the  colonies  where  it  is  the  practice  in  mortgage 
suits  to  enforce  the  security  by  sale,  make  an  order  for  sale, 
instead  of  one  for  foreclosure.  The  High  Courts  in  India 
have  all  the  powers  of  a  Court  of  Equity  in  England  for  en- 
forcing their  decrees  in  personam  ;^^  and  we  think  that,  had  it 
been  intended  to  exclude  suits  in  personam  as  well  as  suits 
in  rem  from  the  jurisdiction  of  the  High  Courts,  the  framers 
of  the  Letters  Patent,  who  were  presumably  English  law- 
yers, would  have  employed  diBferent  language.'*"  There 
was  a  similar  conflict  of  opinion  as  to  the  practice  of  the 
other  Civil  Courts.  The  Bombay  High  Court  taking  the 
same  liberal  view,  held  in  Yenkoba  w.Rambhaji^^^  that  a  suit 
brought  in  the  Mofussil  Courts  to  recover  mortgage-money 
by  a  sale  of  the  mortgaged  property  was  not  for  immovable 
property.  Gibbs  and  Melvill,  J  J.,  said  in  the  case— "that 
a  suit  for  land  is  a  suit  which  asks  for  delivery  of  the  land 
to  the  plaintiff;"  and  observed  that  ^*  the  Court  of  Chancery, 
though  it  has  no  power  directly  to  affect  property  situatie 
out  of  the  bounds  of  its  jurisdiction,  and  will  nottherefore 
try  the  validity  of  a  will  of  land  in  the  Colonies  though 
made  in  England  ;^^  nor  entertain  a  bill  of  partition;^*  yet 
will  order  the  sale  of  an  estate  in  the  Colonies,  in  order  to 
realize  a  sum  of  money  charged  upon  it.'*  ^* 

The  High  Courts  at  Allahabad, ^^  and  Calcutta  took  a 
contrary  view.  In  RamLall  v.  Chittro  Goomaree^^^  the  major 
portion  of  the  mortgaged  premises  was  situate  within  the  local 
jurisdiction  of  the  Court,  and  yet  the  Calcutta  High  Court  held, 
that  it  had  no  jurisdiction,  on  the  ground  that  it  being  a  suit 
to  have  certain  lands  declared  liable  for  the  satisiaction  of 
the  kistbundi  executed  by  the  defendants  in  favor  of  the 
plaintiff,  it  was  substantially  a  suit  for  an  interest  in  land, 
xhe  same  was  held  in  Leslie  v.  The  Land  Mortgage  Bank  of 

a  Th^  Calcnttta  High  Court  had  also  taken  a  similar  view  in  an  earlier  case,  in 
which  it  held  that  a  snit  for  the  speoifio  pKerformance  of  a  contract  to  sell  lands  situate 
ontgide  Oalcuttawas  cognizable  by  the  High  Court  on  its  original  side;^^  j^ut  the  decision 
was  not  followed  there. 

•  Paget  V.  Ede,  L.  R.  18  Eq.  118.  i*  Oascoiffne  v.  Douglas,  Diok.  431. 


*  6ili  Ea. 

10  Martin  v.  Lawrence,  L  L.  B.  rv  Qal.  655. 
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VII  Bom.  1. 
i>  rSL  B.  H.  0.  R.  12. 
12  Pike  V.  Hoare,  t  Eden.  181. 
1*  Archer  v.  Preston,  1  Bq.  Abr.  US. 


Koel  cTttobinson,  1  Ver.  90. 
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Indiaf^^  in  which  Markby»  J.,  in  delivering  the  judgment  of 
the  High  Court  said — *<  The  plaiut^  so  far  as  it  asks  tor  a  sale 
of  the  mortgaged  property  in  satisfaction  of  the  mortgage-debt, 
is  a  <  suit  for  land '  within  the  meaning  of  Sec.  5  of  the  Code 
of  Civil  Procedure  which  regulates  the  jurisdiction  in  this 
case.  Mr.  Branson  contended  that  these  words  should  be  read 
as  signifying  those  suits  alone  in  which  the  land  itself  was  sought 
directly  to  be  recovered.  It  was  admitted  that  a  much  wider 
construction  had  been  put  by  Mr.  Justice  Macpherson  upon 
the  similar  words  of  the  Charter  of  the  High  Court;  that 
learned  Judge  holding  that  a  suit  for  foreclosure  by  the  mort- 
gagee was»  as  such,  a  suit  for  land/^  and  that  a  suit  for 
redemption  was  so  also,^^  but  it  was  contended  that  these 
decisions  were  not  correct.  We  see  no  reason  to  suppose  this. 
They  have  never  been  questioned  as  far  as  we  are  aware* 
On  the  contrary,  the  uniform  practice  of  this  Court  on  its 
original  side  has  been  in  accordance  with  them.  They  are 
also  supported  by  the  decision  reported  in  IX  Weekly  Reporter 
173f*^  where  it  was  held  that  a  suit  brought  to  enforce  a 
security  against  land  was  a  suit  for  recovery  of  an  interest  in 
immovable  property  within  the  meaning  of  cl.  12  of  Sec.  1 
of  Act  XIV  of  1859.  Upon  the  authority  of  these  decisions, 
I  hold  that  a  suit  for  land  includes  any  suit  in  which  a  decree 
is  asked  for,  operating  directly  upon  the  laud,  and  therefore 
includes  any  suit  brought  to  enforce  a  security  upon  land.^ 
It  was  contended,  however,  that  this  was  a  suit  neither  for 
foreclosure  nor  redemption,  nor  in  any  way  to  enforce  a  security 
upon  land,  but  simply  for  money  to  be  recovered  by  the  sale 
of  the  plaintiflTs  property  through  an  attachment  and  sale  in 
the  usual  way.  This,  however,  is  not  so.  It  is  perfectly  well 
established  that  a  decree  in  a  suit  like  the  present  in  the 
Mofussil  courts  enables  the  plaintiff  to  sell  the  mortgaged  pro- 
perty as  it  stood  at  the  time  of  the  mortgage^  and  clear  of  all 
subsequent  incumbrances,  and  that  such  a  sale  completely  bars 
redemption  ;  whereas,  a  suit  brought  simply  on  the  provision 
to  repay  the  loan  will  only  enable  the  plaintiff  to  sell  the  in- 
terest which  the  defendant  has  at  the  time  of  execution." 

h  The  same  has  been  held  by  the  other  High  Courts  also,  e.g.^  in  ChMtti 
QtKvmdan  v.  BMndaram  ;««  Krittna  Row  v.  Hachapa,*^  Baja  Kundan  v.  Mattammal;** 
and  Koory  Behary  v.  Bam  Narain.*^ 


It  IX  B.  L.  R.  171. 

It  I.  In.  Jor.  N.  B.  40. 

>t  I.In.  Jur.N.  8.319. 

>i  Sorwar  Hotsein  v.  Qoltm  Mahomtd,  fol- 
lowed ia  Bfimaoo  Lall  v.  Pi«M,  X  w. 
B.Sf8. 


2i  II  M.  H.  0.  B.  61. 
2t  n  M.  B.O.B.  307. 
2«  m  M.  H.  0.  R.  M, 
2sn.  ▲gra,24«. 
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141.     To  avoid  such  conflicts  in  regard  to  the  practice  of 

the  Mofussil  Courts,   the  Civil  Procedure 

Provisioiifl  as  to  the     Code  of  1877,  provided  with  some  detail  as 

local  jurisdiction  m    ^^  ^^^  jurisdiction  over  local  suits.  It  enacted 

ProcedmtToode.        ^^^*  S"^**  ^^^  *^^  recovery  or  the  partition 
or  for  the  foreclosure  or  redemption  of  a 
mortgage  of  immovable  property ; — 

(cQ  for  the  determination  of  any  other  right  to  or  interest 
in  immovable  property ; 

(c)  for  compensation  for  wrong  to  immovable  property ; 

(/)  for  the  recovery  of  movable  property  actually  under 
restraint  or  attachment ; 
when  the  property  should  be  situate  in  British  India  ; 
might  be  instituted  in  the  Court  within  the  local  limits  of 
whose  jurisdiction  the  property,  or  any  portion  thereof, 
should  be  situate.  This  jurisdiction  depending  on  the  situs  of 
the  property  in  litigation  is  often  designated  territorial,  as 
distinguished  from  personal  which  depends  on  the  residence  of 
the  defendant  or  on  the  accrual  of  the  cause  of  action.  As 
to  this  last,  the  Code  provided  that  suits  to  obtain  relief  res-^ 
pecting,  or  compensation  for  wrong  to,  immovable  property 
held  by  or  on  behalf  of  the  defendant  might,  when  the  relief 
sought  could  be  entirely  obtained  through  his  personal  obedience, 
be  instituted  in  the  Court  within  the  local  limits  of  whose 
jurisdiction  he  actually  and  voluntarily  resided  or  carried  on 
business  or  personally  worked  for  gain.  This  continued  also  to 
be  the  forum  for  all  transitory  suits,  alternatively  with  the  place 
of  the  accrual  of  the  cause  of  action,  it  being  further  provided 
in  the  Code  of  1877,  that  if  there  are  more  than  one  defendant, 
and  any  of  them  does  or  do  not  at  the  time  of  the  commence- 
ment of  the  suit  actually  and  voluntarily  reside  or  carry  on 
business  or  personally  work  for  gain,  the  Court  will  not  have 
jurisdiction  on  that  account,  unless  he  or  they  acquiesce  in  it  or 
the  Court  gi^es  leave.  As  an  illustration  of  the  same 
general  principle,  it  was  distinctly  provided  by  Sec. 
18  of  the  Code  in  regard  to  torts,  that  •*  in  suits  for  compen- 
sation for  wrong  done  to  person  or  mo'^able  proper ty^  if  the 
wrong  was  done  within  the  local  limits  of  the  juris- 
diction of  one  Court  and  the  defendant  resides,  or  carries 
on  business,  or  personally  works  for  gain,  within  the  local  limits 
of  the  jurisdiction  of  another  Court,  the  plaintiff  may  at  his 
option  sue  in  either  of  the  said  Courts.'* 
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The  same  provisions  were  re-enacted  without  any 
modification  in  the  Civil  Procedure  Code  of  1882.  In  1888, 
it  has  been  further  provided  with  regard  to  local  suits  that, 
**  when  it  is  alleged  to  be  uncertain  within  the  local 
limits  of  the  jurisdiction  of  which  of  two  or  more  courts, 
any  immovable  property  is  situate,  any  one  of  those  may,  if 
satisfied  that  there  is  ground  for  the  alleged  uncertainty,  record 
a  statement  to  that  effect,  and  thereupon  proceed  to  entertain 
and  dispose  of  any  suit  relating  to  that  property."^^  •  •  .  So 
also  with  regard  to  transitory  suits,  it  has  been  enacted  in  1888, 
with  a  view  to  do  away  with  the  difficulty  constantly  arising  in 
practice  from  the  more  or  less  extensive  sense  in  which  the 
term  cause  of  action  has  at  different  times  been  used  and  un- 
derstood, that  in  suits  arising  out  of  contract,  the  cause  of 
action  arises  as  well  at  the  place  where  the  contract  was  made, 
as  where  it  was  to  be  performed  or  where  in  performance  of  the 
contract  any  money  to  which  the  suit  relates  was  expressly  or 
impliedly  payable/'^^ 

142.     The   Statute    Book  of  British  India   does  not  at 

Suits  relating  to  immov.     V^^^^""}     <^^°*?i^      f^?      Provision    with 
able  property  situate     regard    to    suits   relating   to   immovable 
outside  British  India     property   situate   outside    British   India. 
1^    cognizable     by     This  is   in  accordance  with   the   general 
L^dSa.^     ^      "^*      principle     of     International     Law,     on 
account  of  which  the  courts  in  British 
India  or  any  other  country   are  not  competent  to  take  cog- 
nizance of  suits   for  or  relating  to   immovable  property  situate 
outside  it.     It  is  a   first  principle  of  International   Law  that 
the  authority   of  the   Government  of  a  State  and   its   courts 
extends  to   all  the  property  in  that  State.    As  Mr.   Freeman 
observes,    *•  All  property  within  a  State  is  subject  to   the  juris- 
diction of  its  courts,  and  they  have  the  right  to  adjudicate  the 
title   thereto,  to  enforce  liens   thereupon,  and  to  subject  it  to 
the  payment  of  the   debts  of  its  owners,  whether  residents  or 
not/'^^     *'The   State,  through  its  tribunals,  may  subject  pro- 
perty situated  within  its  limits,  owned  by  non-residents,  to  the 
payment  of  the  demands  of  its  own  citizens  against  them,  and 
the  exercise  of  this  jurisdiction  in  no  respect  infringes  upon  the 
sovereignty  of  the   State   where    the   owners  are  domiciled. 
Every  otate  owes   protection  to  its  own  citizens,    and,  when 
non-residents    deal   with  them,  it   is  a   legitimate   and  just 

2«Seo.0.Aot  VUofl698.  |        »  Soc.  7,  Act  TH.  of  1888.  |  2t  Fr.Jiid.10O. 
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exercise  of  authority  to  hold  and  appropriate  any  property 
owned  by  such  non-residents  to  satisfy  the  claims  of  its  citizens. 
It  is  in  virtue  of  the  State's  jurisdiction  over  the  property  of 
the  non-resident  situated  within  its  limits  that  its  tribunals 
can  inquire  into  that  non-resident's  obligations  to  its  own 
citizens,  and  the  inquiry  can  then  only  be  carried 
to  the  extent  necessary  to  control  the  disposition  of  the  pro- 
perty. If  the  non-residents  have  no  property  in  the  State, 
there  is  nothing  upon  which  the  tribunals  can  adjudicate."  It 
is  manifestly  convenient  also  that  all  the  suits  relating  to  such 
property,  either  as  to  its  tenure  or  as  to'  its  transfer,  or  as  to 
the  liabilities  in  respect  of  it,  should  be  tried  in  the  country 
where  the  property  is  situate.  The  convenience  is  especially 
marked  in  the  case  of  suits  relating  to  immovable  property,  the 
situation  of  which  is  permanent  and  does  not  admit  of  change. 
There  is  therefore  a  general  rule  of  International  Law  that  •*  dis- 
putes as  to  realty  wherever  situate  are  to  be  determined  by  the 
lex  loci  rei  sitae.''  So  comprehensive  is  this  rule,  that  where  an 
act  committed  in  Pennsylvania  caused  the  diversion  of  water 
from  a  mill  in  Ohio,  an  action  on  the  case  for  such  injury  was 
held  to  lie  in  Ohio.^^  **  It  is  a  natural  consequence  of  this,  that 
all  the  nations  assume  jurisdiction  over  absent  defendants, 
whether  subject  or  alien,  in  all  or  nearly  all  suits  relating  to 
property  within  the  territory."  It  was  thus  held  in  Bice^ 
Stix  and  Co.  v.  Peteet^^^  that  a  non-resident  could 
be  sued  in  the  courts  of  Texas  when  he  should  have 
effects  in  the  State,  without  bringing  those  effects  before 
the  court  by  attachment  or  some  similar  process,  to  await 
final  judgment.  So  also  in  Harris  v.  Palmore,^^  it  was  held 
that  a  foreigner  could  be  sued  in  the  Courts  of  the  State  in 
which  certain  land  was  situate  to  com  pel  a  conveyance  of  title  to 
the  land  for  which  the  money  had  been  paid  and  accepted  ;  and 
the  Supreme  Court  said, — "  It  would  be  strange,  indeed,  if 
Georgia  courts  had  no  jurisdiction  to  settle  title  to  her  own 
lands,  because  somebody  claiming  title  thereto  resided  without 
her  limits  ....  The  result  would  be,  that  though 
sovereign  over  all  her  territory,  though  in  her  be  the  eminent 
domain,  though  her  grant  be  the  origin  of  all  title  to  her  lands, 
she  could  not  adjudicate  that  title,  and  quiet  the  possession 
thereof  in  case  a  foreigner  claimed  it,  however  unjustly,  unless 
that  foreigner  submitted  voluntarily  to  her  jurisdiction  of 
his  case.** 

i9  Thaytr  o.  Brooks,  49  Am.  Dec.  474.     i  ^  MT9z,6M.  \  >i  74  Gs.  378. 
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Oa  this  principle,  it  is  provided  in  England  that  the  writ 
of  summons  may  be  allowed  to  be  served  outside  the  jurisdic- 
tion, when  ^^  the  whole  subject-matter  of  the  action  is  land 
situate  within  the  jurisdiction  (with  or  without  rents  or  profits) ; 
or  any  act,  deed,  will,  contract,  obligation,  or  liability 
affecting  land  or  hereditaments  situate  within  the  jurisdiction, 
sought  to  be  construed,  rectified,  set  aside,  or  enforced  in  the 
action.*' ^^  On  that  ground  naturally,  if  a  Court  pronounce  a 
judgment  affecting  land  out  of  its  jurisdiction,  the  Courts  of  the 
country  where  it  is  situated,  and  it  is  presumed  also  the  Courts 
of  any  other  country,  are  justified  in  refusing  to  be  bound  by 
it,  or  to  recognize  it.''  This  proposition  is,  in  fact,  found  in 
most  of  the  Foreign  Codes  ;  and  the  English  courts  constantly 
decline  jurisdiction  in  suits  relating  to  realty  abroad,  although 
the  defendant  be  within  the  jurisdiction.'*  The  courts  in 
British  India  also,  have  on  that  account  been  held  not  to  have 
'jurisdiction  over  a  suit  for  immovable  property  situate  in  the 
family  domains  of  the  Maharajah  of  Benares.'^  However  if 
jurisdiction  over  a  suit  relating  to  immovable  property  is  duly 
acquired,  it  cannot  be  ousted  if  it  becomes  necessary  for  its  de- 
cision, to  adjudicate  on  questions  relating  tb  the  mortgaged 
property  held  by  the  defendants  beyond  the  jurisdiction,  to  the 
extentof  itin  their  possession  and  to  its  profits  in  order  to  make 
up  the  amount  of  the  entire  mortgage;'^  nor  need  a  court 
refuse  to  take  cognizance  of  a  suit  for  the  partition  of  lands 
situate  inside  the  jurisdiction  of  a  court,  because  there  are 
some  other  joint  lands  outside  the  jurisdiction,  which  the  de- 
fendant contends  should  also  be  divided.'^ 

143.     Even  when  there  is  no  question  of  title,  the  English 

Courts  decline  to  take  jurisdiction  over  actions 

English    courts    do    for   trespass   to   foreign   lands.     The  lead- 

ofsSfor  toSTto     ^°S  decision  on  the  point  is  that   of  Skinner 

immlvMe  ""'  pro^    ^-  ^««^  India  Co.,^^  in  which  the  Judges  re- 

perty  in   Foreign     ported  to  the   House   of  Lords,    *'  that  the 

country.  matters  touching  the  taking  away    of  the 

petitioner's  ship  and  goods,  and  assaulting 

of  his   person,  notwithstanding   the   same  were  done  beyond 

the    seas,     might   be    determined    upon    by    His    Majesty's 

ordinary  courts  at  Westminister;   and    as  to  the  dispossessing 

^i  Vide  Order  XI.  Bole  I.  Sup.  Jnd.  Act.  i  ss  Bagha  Nath  Das  v.  Eakkan  3£al,  L  L.  B. 

»»  Piff.  For.  Jnd.  13».  m  AU.  568. 

t«  Baenos  Ayros  Bt.  v.  Norfehern  Bn.  Ay.  By.,  >«  Qirdhari  v.  Sheora],  I.  L. R.  1  All.  481. 

2  Q.  B.  D.  aiO.  **  PoBohanan  v.  Shib  Ohander,  I.  L.  B.  XT? 
Graliam  tr.  3Caas«y,  23  Ch.  D.  743.  GaU  836,  per  Treyelyan,  J. 

!  3*  6  SUkf  Trialf,  710. 
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him  of  \m  house  and  island,  that  he  was  not  relievable  in  anj 
ordinary  court  of  law."  Lord  Mansfield  attempted  to  abolish 
the  distinction,  and  held,  in  two  cases  nisi  priuSf  that  an 
action  for  trespass  to  land  in  foreign  country  would  lie  in 
England,  and  referring  to  them  pointed  out  in  Mostyn  v. 
Fabrigas^  that  the  true  distinction  was  between  proceedings 
which  are  tw  rem,  in  which  the  effect  of  the  judgment  cannot  be 
had,  unless  the  thing  lay  within  the  reach  of  the  court,  and  pro- 
ceedings against  the  person,  where  damages  only  are  demanded. 
That  suit  was  for  a  personal  wrong,  however,  and  on  the  autho- 
rity of  Skinner^ s  case^  the  contrary  was  held  in  Doulson  v.  Math- 
ews^*^^^  which,  it  has  been  held,  both  in  England  and  America, 
over-ruled  the  opinion  of  Lord  Mansfield.  In  Whittaker  v. 
ForbeSy^^  an  action  for  arrears  of  rent-charge  for  land  in  Australia 
was  held  by  the  Court  of  Common  Pleas  not  to  lie  in  England, 
on  the  ground  that  the  obligation  to  pav  the  rent-charge  did 
not  arise  from  privity  of  contract,  but  from  privity  of  estate, 
and  tlie  authorities  showed  that  the  venue  in  such  a  case  was 
local,*'  and  the  dtfcision  was  affirmed  on  appeal.6(?** 

The  same  distinction  is  observed  in  the  United  States  also,*^ 
jurisdiction  being  constantly  declined  there  in  suits  brought  for 

bb  In  this  case,  Lord  Eenyon  held,  that  an  action  for  trespass  for  entering  the  plaintiffs 
dwelling-house  at  Canada  and  expelling  him  therefrom  did  not  lie  in  England.  Erskine 
moved  to  set  aside  the  non-suit  on  the  ground  that — *'  this  was  not  an  action  to  recover  the 
land,  but  merely  a  personal  action  to  recover  damages  which  was  transitory,  and  might  be 
tried  here."  Buller,  J.,  said — "  It  is  now  too  late  for  us  to  Inquire  whether  it  were  wise  or 
politic  to  make  a  distinction  between  transitory  and  local  actions  ;  it  is  sufficient  for  the 
courts  that  the  law  has  settled  the  distinction,  and  that  an  action  quare  clatuum /regit  is 
local.  We  try  actions  here  which  are  in  their  nature  transitory,  though  arising  out  of  a 
transaction  abroad,  but  not  such  as  are  in  their  nature  local."  In  PMXlipsY.  Byre^*^ 
Willes,  J.,  said:  "  Our  courts  are  said  to  be  more  open  to  admit  actions  founded  upon  foreign 
transactions  than  those  of  any  other  European  country  ;  but  there  are  restrictions  in 
respect  of  locality  which  exclude  some  foreign  causes  of  action  altogether,  namely,  those 
which  would  be  local  if  they  arose  in  England,  such  as  trespass  to  land  " 

bo  Lord  Chancellor  Cairns,  in  delivering  the  judgment,  said  :  *<  Such  an  action  was  a 
local  action  to  be  tried  by  a  jury  of  the  country  where  the  land  was  situate.  The  law  in  this 
respect  is  clearly  shoMm  in  the  cases  of  Pine  v.  Countest  of  Lehenter,^^  and  T%m'ghv  v.  PlaiU,^^ 
Since  the  statute  abolishing  real  actions,  the  courts  have  held  that  an  action  of  debt  will  lie 
for  the  arrears  during  the  continuance  of  the  rent-charge.  The  question  is  whether,  with 
regard  to  such  actions,  the  same  law  applies  as  was  laid  down  in  the  cases  I  have  referred  to 
with  regard  to  actions  of  debt  after  the  determination  of  ths  rent-charge.  I  do  not  think  we 
can  depart  from  a  rule  of  law  which  has  been  so  long  regarded  as  settled  by  the  antliorities  to 
which  I  have  referred  and  which  has  never  since  been  departed  from.  It  was  suggested  by 
Mr.  Willes  that,  though  that  might  be  the  law  with  regard  to  cases  where  the  land  was 
situated  in  EngUind,  when  the  land  was  out  of  BngUad  th3  sam?  rule  would  not  apply, 
and  the  venue  would  cease  to  be  locaL  I  cannot  find  any  ground  for  such  a  proposition 
either  in  principle  or  on  authoritv.  The  principle  of  the  decisions  seems  to  be,  that  when 
the  venue  Is  local,  the  case  must  be  tried  by  a  jury  from  the  place  where  the  venue  is  laid, 
and  if  no  such  jury  can  b3  summoned,  ths  principle  would  saem  equally  to  show  that  the 
Mse  cannot  be  tried  in  England  at  aU." 


■•      Oowp  161. 
««  4  T.  E  503. 
4»  6  Q.  B.  »8. 
«2  1  Brook.  203. 
4«  10  0.  P.  «». 


*4  l.C.P  D.  61. 

♦»  Hob.  V. 

«•  1  Not«.  lo  Wmi.,  Hannd.  306. 

«^  Wey  V.  Hallfy,  26  Mod.  194. 
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trespass  to  land  outside  the  State.^  In  Livingstone  v.  Jefferson^** 
an  action  for  breaking  and  entering  territory  in  one  State, 
was  tried  in  another  State  where  the  defendant  was  found. 
Marshall,  C.  J.t  said — **If  this  distinction  is  established ;  if 
judges  have  determined  to  carry  their  innovation  on  the  old 
rule  no  further;  if,  under  circumstances  which  have  not  changed 
they  have  determined  this  to  be  the  limit  of  their  fiction,  for  a 
I(mg  course  of  time,  it  would  require  a  hardihood  which,  sitting 
in  this  place,  I  cannot  venture  on,  to  pass  this  limit.  This 
distinction  has  been  repeatedly  taken  in  the  books,  and  is  recog- 
nized by  the  best  elementary  writers,  especially  by  Blackstone, 
J.,  from  whose  authority  no  man  will  lightly  dissent.  He  ex- 
pressly classes  an  action  of  trespass  on  lands  with  those  actions 
which  demand  their  possession,  and  which  are  local,  and  makes 
those  actions  only  transitory  that  are  brought  on  occurrences 
which  might  happen  anywhere.  From  the  cases  that  support 
this  distinction,  no  exception,  1  believe,  is  to  be  found  among 
those  that  have  been  decided  in  court  on  solemn  argument." 

In   Gompanhia   de  Mocambique   v.  British   South  Africa 
Compant/f^  Lord   Esher,  M.  R.,  took  the  same  view,  but  the 
decision  of  the   majority  of  the  court   was  in  fevor   of  the 
existence  of  the  jurisdiction  in  such  cases.  Pry,  L.  J.,  and  Lopes, 
L.  J.,  whose  opinion  prevailed,  relied  mainly  on   the  cases  to 
which  Lord  Mansfield  was  a  party,  and   pointed  out   that  the 
decisions   in     Ddulson    v.  Mathews^    and    in  Livingstone  v. 
Jefferson^   proceeded   merely  on  the  technical  difficulty  caused 
bv  rules  of  venue,   and  that  on  general  principles,    Marshall, 
0.  J.,  was  in  favor  of  the  existence  of  the  jurisdiction.     In  his 
decision  in  the  latter  case    he  had  said — *'  It  is  admitted  that, 
on  a  contract  res^peeting  lands,  an  uction  is  sustainable  wherever 
the  defendant  ni«iy  be  found,  yet  in  such  a  case  every  difficulty 
may  occur  that  presents  itself  in  an  action  ol  trespass.     An  in- 
vestigation of  title  may  bucotnc*  necessary,  a  question  of  boundary 
nmy  arise,  and  a  survey  may  be  essential  to  the  full  merits  of  the 
cau!!^.     Yet   these  difficulties  have   not  prevaded  ao;ainst  the 
jori?*dicfion  of  tlie  Court.  They  are  countervailed,  and  more  than 
countervailed,  by  the  opposing  consider.ttion    that,  if  the  action 
be  disallowed,  the  injured  party  may  have  a  clear  right  without 
a  remedy,  in  a  case   where  a  person  who    has  done  the  wrong, 
and    who   ought    to    make   the   compensation,    is  within   the 
power   of  the   Court.      that  this   consideration    should   lose 
its  influence  uhere  the  action   pursues  a  thing  not  in  the  reach 

4t  Dodg« V.  Colby, 37  Haiu  616.  •  Dexior  v.  Alfred, 86 6\,  B.  489. 


Frocnuui  v.  TImdmoii,  60  Hon.  340 
Vide  oo&tnt.  howertr. 


49  ^  18i)2  ;  2  Q.  B.  58. 
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of  the  Court  is  of  inevitable  necessit}';  but  for  the  loss  of  its 
influence  where  the  remedy  is  against  the  person,  and  is  within 
the  power  of  the  Court,  I  have  not  yet  discerned  a  reason, 
other  than  a  technical  one,  which  can  satisfy  my  judgment/ 
Fry,  L,  J.,  citing  that  said, — "In  entertaining  actions  for  wrong 
to  the  person  done  abroad,  the  Courts  may  be  called  upon  to 
enter  upon  inquiries  with  regard  to  foreign  law  which  may 
be  very  diflScult,  and  to  express  judgment  on  points  in  respect 
of  which  foreign  nations  may  be  highly  sensitive.  They  may 
have  to  decide  on  the  law  relative  to  torts  ;  they  may  have  to 
determine  the  rights  of  the  ministers  of  the  law,  or  of  the  ser- 
vants of  the  Crown.  They  need  not  then,  one  would  think,  be 
alarmed  at  having  incidentally,  and  when  needful,  to  ascertain 
the  laws  governing  immovables  in  the  foreign  country.  For 
these  reasons  I  think  that  the  abolition  of  local  venue  for  the 
trial  for  every  action  has  removed  the  sole  formal 
difficulty  which  stood  in  the  way  of  trying  an  action  for  tres- 
pass to  land  abroad ;  that  there  is  now  nothing  to  withdraw 
this  case  from  the  general  rule  of  international  law,  that  the 
plaintiff  shall  seek  relief  in  tlieybrt^m  of  the  defendant's  residence, 
and  that  the  Court  ought,  therefore,  to  entertain  jurisdiction 
in  this  case,  so  far  as  relates  to  the  claim  for  damages  for  trespass 
to  the  land  in  the  possession  of  the  plaintiffs/'  Lopes,  L.  J., 
said — "All  actions  were  originally  local,  and,  whether  they 
concerned  movable  or  immovable  property,  were  only  triable  in 
the  locality  in  which  they  arose.  If  the  cause  of  action  arose 
abroad,  outside  the  boundary  of  any  country,  the  Courts  here 
could  not  entertain  it,  because  no  local  venue  could  be  assigned 
to  it.  With  regard  to  causes  of  action  which  might  arise  any- 
where, this  was  found  inconvenient;  and  the  Courts,  in  order 
to  relieve  themselves,  made  a  distinction  between  transitory 
matters,  which  might  happen  anywhere,  and  local  ones,  such 
as  trespass  to  realty,  which  could  only  happen  in  one  particular 
place.  In  transitory  matters  the  plaintiff*  might  lay  his  venue 
where  he  pleased,  and  the  defendant  was  bound  to  follow  it, 
unless  his  defence  consisted  of  some  matter  which  in  its  nature 
was  local.  With  regard  to  transitory  matters  abroad  the  diffi- 
culty was  obviated  by  a  fiction.  The  creation  of  a  fiction 
however,  could  not  give  jurisdiction,  unless  jurisdiction  had 
existed ;  but  the  creation  of  a  fiction  could,  as  it  did,  remove 
the  fetter  imposed  by  the  technical  rule  of  local  venue.  The 
rule,  however,  with  regard  to  local  venue  in  respect  to  local  mat- 
ters continued  down  to  1873,  when  local  venues  were  abolished. 

42 
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Trespass  to  land  was  a  local  action,  and  no  action  in  respect  to 
land  abroad  could  be  tried  in  our  Courts,  before  that   date.     I 
presume  the  same  fiction  might  have  been  adopted  with  regard 
to  local  matters  abroad  as  was  adopted  with  regard  to  transitory 
matters  abroad,  provided   the  defendant   was   resident  within 
the  jurisdiction   and  the  remedy  was  in  personam.     It    was, 
however,    not   thought   desirable    to     extend   the    fiction   to 
matters  local ;   the  local  venue  with  regard  to  matters  local,  no 
doubt,  had   its  advantages — it  was  convenient  that  the  jurors 
summoned  should  have  some  knowledge  of  the   locus  in  quo^ 
it  was  convenient  for  the  purpose  of  a  view,  and  other  reasons 
might  be  suggested  which  would  account  for   the   retention  of 
the  local  venue  when  it  had  been  relaxed  in  matters  transitory. 
Although  the  defendant   might   be   within   the  jurisdiction, 
and  the  remedy  sought  against  him   have   been   a   remedy  in 
personam  so  long  as  the  local  venue  existed,  it   was  impossible 
for  the  Common  Law  Courts  to  entertain  actions  for  trespass  to 
lands  abroad.     I  cannot  doubt,   however,    that  there  was  an 
inherent,   dormant  jurisdiction   in   our  Courts,   fettered   and 
controlled  only  by  the  local  venue,  to  try  actions  for  trespass 
to    lands    abroad.      The  non-requirement    of    local     venue 
in     matters     transitory,     coupled     with   the    fiction,    had 
liberated     the     jurisdiction,     and      enabled     our      Courts 
to  try  matters  abroad  not  subject  to  local  venue,  where  a  suit- 
able remedy   could    be  enforced  against   the   person.      Why 
should  not  the  abolition  of  local  venue  have  the  same  operation 
in  matters  local  when   the  defendant  is  within   the  jurisdiction 
and  the   remedy — viz.^   recovery  of  damages — ^is  enforceable 
against  his  person  P    Actions  for  assault  and   battery  would 
lie,   although     committed     abroad,   and     this,   although   the 
defendant   may  have  justified    by  pleading  a    trespass  on  his 
land  abroad   by  the  plaintiff,    and   a  removal  of  the  plaintiff 
therefrom  on  that  account.     Why   not  actions  for  trespass  to 
land  abroad,  now  that  the  fetter  of  the  local  venue  is  removed  ? 
They  both   sound  in   damages,  and   the   remedy  is  enforceable 
against   the  person.     Why  should   there  be  jurisdiction  in  the 
one  case  and   not  in  the  other  ?     An   action,  again,  for  breach 
of  contract   in   respect    of  land  abroad  would  lie   against  a 
defendant  resident   within    the  jurisdiction,   although    ques- 
tions of  the     most   intricate    kind    might  incidentally   arise 
with   regard   to  such    land.       Courts  of  Equity,   unfettered 
by    local    venue,    entertained    suits   affecting   lands    abroad. 
They  decreed  specific  performance  of  articles  concerning  bound- 
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aries  abroad ;  they  foreclosed  mortgages  of  land  abroad  ;  they 
enforced  trusts  and  relieved  against  fraUid  abroad.  They  seem 
only  to  have  stayed  their  bands  when  they  were  unable 
to  enforce  the  suitable  remedy.  So  long  as  the  relief  sought 
was  personal,  they  have  unhesitatingly  interfered.  How  can 
this  action  of  the  Courts  of  Equity  he  explained,  unless  they 
possessed  an  inherent  jurisdiction  to  entertain  such  matters, 
when  they  bad  power  to  enforce  their  decision  against  a  person 
within  the  jurisdiction?  In  these  circumstances,  it  is  difficult 
to  understand  why  an  action  for  trespass  to  land  will  not  lie. 
I  believe  the  true  principle  to  be,  now  that  the  fetter  of  local 
venue  is  removed,  that  the  Courts  of  this  realm  have  jurisdiction 
to  try  all  causes  of  action  arising  abroad  when  the  defendant 
is  within  the  jurisdiction,  and  the  Courts  here  can  give  effect 
to  their  jurisdiction  by  applying  the  suitable  remedy;  but  that 
when  they  cannot  apply  the  suitable  remedy — e^.,  in  eject- 
ment, partition  of  land,  and  other  sach  cases — they  have  no 
urisdiction  because  they  are  powerless  to  enforce  a  remedy. 
I  find  no  case  inconsistent  with  this  view ;  many  authoritative 
expressions  in  favor  of  it."  This  decision  of  Fry,  L.  J.,  and 
Lopes,  L.  J^  has  been  reversed,  however,  on  appeal  by  the 
House  of  Lords,^^  it  being  finally  setUed  by  their  Lordships, 
that  the  English  Courts  have  no  jurisdiction  to  entertain  an 
action  for  trespass  to  foreign  lands.  Lord  Herschell,  L,  C, 
in  his  judgment  in  the  House  of  Lords  observed  with 
reference  to  the  decisions  to  which  Lord  Mansfield 
was  a  party,  that  <<  it  does  not  appear  clear  from  the 
language  used  by  Lord  Mansfield  that  he  would  have 
regarded  a  trespass  to  land  committed  beyond  the  seas 
and  outside  the  king's  dominions  as  within  the  cognizance 
of  our  Courta'';  and  added  that  <<  the  case  of  DoiUson  v. 
Mathews  has  ever  since  been  regarded  as  law,  and  I  do 
not  think  it  has  been  considered  as  founded  merely  on  the 
technical  difficulty  that  in  this  country   a  local  venue  was 

requisite  in  a  local   action The  distinction 

between  local  and  transitory  actions  depended  on  the  nature 
of  the  matters  involved  and  not  on  the  place  at  which  the 
trial  had  to  take  place.  It  was  not  called  a  local  action  be- 
cause th«  venue  was  local,  or  a  transitory  action  because 
the  venue  might  be  laid  in  any  county,  but  the  venue 
was  local  or  transitory,  according  as   the  action  was  local 

«•  BviiiA  SovHi  Afrioft  Go^  v.  Gonpuilii»  d«  Mooimbiqo^  [!»•]  A.  C.  608. 
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or  transitory I  cannot  but  lay  great  stress 

upon  the  fact  that  whilst  lawyers  made  an  e&ception  from 
the  ordinary  rule  in  the  case  of  a  local  matter  occurring 
outside  the  realm  for  which  there  was  no  proper  place  of 
trial  in  this  country,  and  invented  a  fiction  which  enabled 
the  courts  to  exercise  jurisdiction,  they  did  not  make  an 
exception  where  the  cause  of  action  was  a  local  matter 
arising  abroad,  and  did  not  extend  the  fiction  to  such 
cases.  The  rule  that  in  local  actions  the  venue  must  be 
local  did  not,  where  the  cause  of  action  arose  in  this  coun- 
try, touch  the  jurisdiction  of  the  courts,  but  only  deter- 
mined the  particular  manner  in  which  the  jurisdiction 
should  be  exercised  ;  but  where  the  matter  complained  of 
was  local  and  arose  outside  the  realm,  the  refusal  to  ad- 
judicate upon  it  was  in  fact  a  refusal  to  exercise  jurisdic- 
tion^ and  I  cannot  think  that  the  courts  would  have 
failed  to  find  a  remedy  if  they  had  regarded  the  matter  as 
one  within   their  jurisdiction,  and  which  it  was   proper  for 

them  to  adjudicate  upon It  was  admitted 

in  the  present  case,  on  behalf  of  the  respondents,  that  the 
Court  could  not  make  a  declaration  of  title,  or  grant  an 
injunction  to  restrain  trespasses,  the  respondents  having 
in  relation  to  these  matters  abandoned  their  appeal  in  the 
Court  below.  But  it  is  said  that  the  Court  may  inquire 
into  the  title,  and,  if  the  plaintiffs  and  not  the  defendants 
are  found  to  have  the  better  title,  may  award  damages  for 
the  trespass  committed.  I  find  it  difficult  to  see  why  this 
distinction  should  be  drawn.  It  is  said,  because  the 
Courts  have  no  power  to  enforce  their  judgment  by  any 
dealing  with  the  land  itself,  where  it  is  outside  their  terri- 
torial jurisdiction.  But  if  they  can  determine  the  title  to 
it  and  compel  the  payment  of  damages  founded  upon  such 
determination,  why  should  they  not  equally  proceed  in 
personam  against  a  person  who,  in  spite  of  that  determina- 
tion, insists  on   disturbing  one  who  has  been  found   by  the 

Court  to   be   the  owner   of  the   property? 

There  appear  to  me,  to  be  solid  reasons  why  the  Courts 
of  this  country  should,  in  common  with  those  of  most 
other  nations,  have  refused  to  adjudicate  upon  claims 
of  title  to  foreign  land  in  proceedings  founded  on 
an  alleged  invasion  of  the  proprietary  rights  attached  to 
it,  and  to  award  damages  founded  on  that  adjudication. 
The  inconveniences  which  might  arise  from  such  a   course 
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are  obvious,  and  it  is  by  no  means  clear  to  my  mind  that  if 
the  Courts  were  to  exercise  jurisdiction  in  such  cases  the 
ends  of  justice  would  in  the  long   run»   and  looking  at  the 
matter  broadly,   be   promoted.     .     •     .     It  is   quite  true 
that  in  the  exercise   of  the  undoubted  jurisdiction  of  the 
Courts  it  may  become  necessary  incidentally  to  investigate 
and  determine   the  title  to  foreign  lands  ;  but  it  does  not 
seem  to  me  to   follow  that   because   such  a  question  may 
incidentally   arise  and   fall    to  be  adjudicated    upon,  the 
Courts  possess,  or  that  it  is   expedient  that  they  should 
exercise,  jurisdiction  to  try  an  action  founded  on  a  disputed 
claim  of  title  to  foreign  lands.     .     .     .     The  decisions  of  the 
Courts  of  Equity  do  not,  to  my  mind,  afford  any  substantial 
support  to  the  view  that  the  ground  upon  which  the  Courts 
of  Common  Law  abstained  from  exercising  jurisdiction  in 
relation  to  trespasses   to   real  property   abroad   was  only 
the  technical  difficulty  of  venue.     .     •    .     The  rule  (I  of 
Order  XXXVI)  does  not   purport  to  touch  the  distinction 
between    local    and    transitory  actions — between  matters 
which  have  no  necessary  local  connection,  and  those  which 
are  local  in   their   nature.    It  deals   only  with  the  place  of 
trial,  and  enables  actions,  whatever  their  nature,  to  be  tried 
in  any  county.     But  it  is,    in  my   opinion,   a   mere  rule  of 
procedure,  and   applies   only  to   those   cases  in  which  the 
Courts   at  that  time  exercised  jurisdiction.     It   has  been 
more  than  once  held  that  the  rules   under   the  Judicature 
Acts  are  rules  of  procedure  only,  and  were  not  intended  to 

affect,  and  did  not  affect,  the  rights  of  parties 

I  have  come  to  the  conclusion  that  the  grounds  upon  which 
the  Courts  have  hitherto  refused  to  exercise  jurisdiction  in 
actionsof  trespass  to  lands  situate  abroad  were  substantial 
and  not  technical,  and  that  the  rules  of  procedure  under 
the  Judicature  Acts  have  not  conferred  a  jurisdiction 
which  did  not  exist  before.'*  .  .  .  Lord  Halsbury  in 
his  judgment  said:  — **The  authority  of  Lord  Mansfield 
appears  to  me  to  prove  too  much.  He  appears  to  have 
surmounted  the  difficulty  of  local  venue  in  a  manner 
which  is  wholly  irreconcilable  with  the  argument  so  much 
pressed  upon  your  Lordships,  that  the  absence  of  pre- 
cedent in  the  present  action  is  accounted  for  throughout 
all  English  legal  history  by  the  objection  that  the  rule  of 
local  venue  formed  a  bar  to  an  action  being  brought.  But 
it  appears  to  have  been  omitted  to  be  considered  that  Lord 
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Mansfield  decided  in  the  plaintiff^s  favor,  and,  so  far  as  I 
can  judge  from  the  phrase  used  by  his  Lordship,  *which  in 
England  would  be  local  actions/  he  must  have  decided 
upon  the  ground  that  inasmuch  as  the  action  before 
himself  was  for  trespass  to  realty  abroad  the  action  would 
not  be  limited  by  the  rule  of  local  actions  in  England. 
Whether  the  argument  be  good  or  bad,  it  certainly  it 
not  one  which  sustains  the  contention  that  it  was  the 
law  of  local  venue  which  prevented  such  actions  being 
tried  in  England/' 

144.  But  in  England,  Courts  exercise  jurisdiction  over 
contracts  made,  and  equities  arising,  between 
English  Courts  take  persons  Within  jurisdiction^  respecting  lands 
fof'^^La  rS  i°  *  foreign  country.  This  was  held  in 
arising  oat  ofcoa-  Granstown  v.  Joknst&H,^^  in  which  Arden, 
tracts  respecting  M.  R.,  said, — ''  It  was  not  much  litigated, 
immovable^^^  pro^     jj^|.  j.^^  Courts  of  Equity  here  have  an  equal 

forSm  coantry.  *"  ^^^^^  ^^  interfere  with  regard  to  judgments 
or  mortgages  upon  lands  in  a  foreign  coui^ 
try  as  upou  lands  here.  Bills  are  often  filed  upon  mortgages 
in  the  West  Indies.  The  only  distinction  is,  that  this 
Court  cannot  act  upon  the  land  directly,  but  acts  upon 
the  conscience  of  the  person  living  here.  Those  cases,^^ 
clearly  show,  that,  with  regard  to  any  contract  made  or  equity 
between  persons  in  this  country  respecting  lands  in  a  foreign 
country,  particularly  in  the  British  Dominions,  this  Court  will 
hold  the  same  jurisdiction,  as  if  tbey  were  situated  in  England. 
Lord  Hardwicke  lays  down  the  same  doctrine/^"  In  Jackson 
V.  Petrie/^  Lord  Chancellor  Eldon  observed  that,^ — "  there  is 
no  doubt  of  the  jurisdiction  upon  contracts  as  to  land  in  the 
West  Indies,  if  the  persons  are  here."  In  Norris  w.Ghambres/* 
Romilly,  M.  R.,  said,  however  that — «« the  early  cases  cited 
establish  that  where  a  plaintiff  in  England  has  an  equitable 
money  demand  against  the  defendant  also  residing  here,  this 
demand  will  be  enforced  by  the  Court  here,  not  merely  against 
the  defendant  personally,  but  if  the  circumstances  of  the 
contract  or  dealing  between  the  parties  justify  it,  by  a  declara- 
tion of  a  lien  against  the  real  property  of  the  defendant  out 
of  the  jurisdiction  of  the  Court,  and  even  in   some  cases   by 
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the  appointment  of  a  reeeiver.  •  •  .  There  is  always  this 
difficulty  that  the  declaration  and  decree  of  this  Court  may 
be  a  mere  brutum  /tUmenf  incapable  of  being  practically 
enforced  against  the  defendant.  Still  if  the  plaintiff  is  entitled 
to  it,  the  Court  must  give  him  the  decree  as  he  asks  for  it,  and 
then  leare  him  to  make  it  available  or  not  as  he  can  in  the 
foreign  country.  But  in  this  esse  the  facts  either  constitute 
a  valid  hypothecation  of  the  defendant's  mine  in  Prussia  in 
favor  of  the  plaintiff,  or  they  do  not.  If  they  do,  it  is  in 
Prussia  and  by  the  Courts  of  law  of  that  country  that  this 
hypothecation  is  to  be  enforced.  If  they  do  not,  I  cannot  make 
a  charge  upon,  or  hypothecation  of  it.  In  the  other  cases,  the 
equity  between  the  parties  was  complete."  '*  The  general 
rules  which  we  have  been  discussing,"  says  Mr.  Pigott,"  **arc 
certainly  antagonistic  to  any  recognition  being  accorded  to  such  a 
judgment  by  foreign  Courts.*'  Lord  Selborne,  C.,  in  Orr-Ewing 
V.  Orr-Ewing,^^  said— "The  Courts  of  Equity  in  England  are 
and  always  have  been  Courts  of  conscience  operating  in  personam 
and  not  in  rem,  and  in  the  exercise  of  this  personal  jurisdiction 
they  have  always  been  accustomed  to  compel  the  performance 
of  contracts  and  trusts  as  to  subjects  which  were  not  either 
locally  or  ratione  domiciUii  within  their  jurisdiction." 

The  question  was  discussed  at  length  in  re-Hawtfiorne,^'^ 
in  which  a  suit  by  B,  who  claimed  to  be  the  owner  of  a  house 
in  Saxony  against  A,  who  had  sold  it  as  his  own,  to  account 
for  the  purchase- money  was  held  not  to  lie  in  England  where 
they  both  resided.  Kay,  J.,  said  : — **I  am  not  aware  of  any 
case  where  a  contested  claim,  depending  upon  the  title  to  im- 
movables in  a  foreign  country  strictly  called,  being  no  part 
of  the  British  Dominions  or  possessions,  has  been  allowed  to  be 
litigated  in  this  country,  simply  because  the  plaintiff  and  defend- 
ant happened  to  be  here.*'  Lord  Mansfield,  in  Mostyn  v. 
Fabrigasy^^  distinguished  such  a  case  from  those  in  which 
actions  might  be  brought  here.  He  said — •*  So  if  an  action  were 
brought  relative  to  an  estate  in  a  foreign  country,  where  the 
question  was  a  matter  of  title  only,  and  not  of  damages,  there 
might  be  a  solid  distinction  of  locality.  The  cases  cited  in  the 
argument  were  such  as  the  enforcement  in  England  of  an  equit- 
able mortgage  made  in  England  concerning  Scotch  land,  where 
the  Court  gave  relief,  treating  the  remedy  as  in  the  nature  of 

••  Pig.  Fr.  jBd.  14B.  I        **  Orahun  v.  Mmscj,  28  Cb.  D.  749. 
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specific  performance,  when  the  Court  ^cts  in  personam.^^  There 
is  no  doubt  of  the  jurisdiction  in  such  a  case,  and  the  Courts 
will  even  foreclose  an  English  mortgage  of  foreign  land;^ 
the  foreclosure  decree  being,  at  Vice* Chancellor  Bacon 
pointed  out  in  Paget  v.  jBrfe,  merely  an  extinction  of  the  right 
to  redeem,  as  was  said  also  by  Lord  Cranworth  in  Golyer  v. 
Finch.^^  In  Norris  v.  Chambres,^^  Lord  Romilly  distinguished 
the  case  of  a  foreign  mortgage  of  foreign  land  where  no  relief 
by  foreclosure  would  be  given  by  the  English  Courts.  There 
is  a  class  of  cases,  in  which  jurisdiction  as  to  lands  in  the  Colonies 
has  been  maintained  on  the  ground  of  fraud,  like  Cranstown 
V.  Johnston.^"^  Perhaps  the  decision  that  goes  furthest  in  the 
plaintiflf's  favor  is  the  recent  case  of  In  re  Orr  EwingJ^^ 
There,  a  legatee  under  a  Scotch  will  or  trust  deed  was 
allowed  to  maintain  an  action  for  administration  against  the 
executors  who  had  proved  in  England,  three  of  whom  were  in. 
this  country  and  the  others  had  been  served  in  Scotland,  without 
objection.  The  usual  administration  order  was  made  though 
there  were  no  assets  in  England,  but  the  late  Master  of  Rolls 
and  Lord  Justice  Cotton,  pointed  out  that  the  plaintiff's  claim 
was  undisputed,  and  the  Master  of  Rolls  repudiated  the  notion 
that  Scotland  was  a  foreign  country  for  the  purpose  of  such  a 
question  of  jurisdiction.  According  to  Ennohin  v.  Wylie,^^  if 
the  claim  had  been  contested  and  had  involved  a  disputed 
question  of  the  construction  of  a  Scotch  will,  it  may  be  doubted 
if  a  decree  could  properly  have  been  made.  But  the  case  is 
infinitely  stronger  where  the  contested  claim  is  based  upon 
the  right  to  land,  where  that  land  is  situate,  not  in  Scotland 
but  in  Dresden,  where  the  question  whether  the  plaintiff  has 
any  claim  or  not,  must  be  determined  by  the  law  of  Saxony 
as  to  immovables.  In  my  opinion,  the  Courts  of  Civil  Judica- 
ture in  England  have  no  authority  to  determine  in  such  a  case 
as  this  whether  or  not  the  plaintiff's  claim  is  well  founded." 
Mr.  Hawes  observes  that — *'  the  doctrine  of  the  English  Courts 
of  Chancery  seems  to  be  carried  to  the  extent  that  if  it  has 
authority  to  act  upon  the  person  of  a  defendant,  it  may  indi- 
rectly  act  upon  his  real  property  situated  in  a  foreign  country, 
and  may  compel  him  to  give  effect  to  its  decree  respecting  such 
property,  whether  it  goes  to  the  entire  disposition  of  it,  or  to 
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aflfect  it  with  liens.  The  Court  not  having  power  to  act  upon 
the  property,  acts  upon  the  conscience  of  the  person  living 
within  the  jurisdiction.  With  regard  to  any  contract  made^ 
or  equity  existing  between  citizens  relating  to  lands  situated  in 
a  foreign  country*  particularly  in  defendant's  possessiont  the 
Court  will  exercise  the  same  jurisdiction  aa  if  the  property 
were  situated  in  England.  A  Court  of  Chancery  having  juris- 
diction over  the  person,  mayt  by  injunction,  restrain  him  from 
prosecuting  suits  in  the  same  or  a  Foreign  State,  upon  a  proper 
case  being  made,  the  Court  acting  upon  the  clear  authority 
vested  in  it,  to  restrain  him  from  doing  acts  which  would  work 
wrong  and  injury  to  others,  and  therefore  contrary  to  equity 
and  good  conscience,  and  not  upon  any  claim  of  right  to 
interfere  with  or  control  the  course  of  proceedings  in  oth»r 
tribunals/* 

The  same  rule  has  been  recognized  and  acted  upon  by 
the  American  Courts  of  Equity  also/^  Thus  it  has  often 
been  held  there  that  a  covenant  of  seisin  being  a  personal 
covenant,  as  to  such  a  covenant,  a  deed  may  be  reformed 
by  suit  brought  in  the  State  where  the  person  resides,  althoug}| 
the  land  upon  which  the  deed  operates  is  situate  in  another 
State/^  But  even  there,  it  is  admitted  that  a  Foreigii 
Court  cannot  by  its  judgment  pass  the  title  to  land  situate 
in  another  country,  nor  bind  such  land  by  a  judgment 
that,  in  default  of  the  defendant's  conveying  it,  it  shall 
be  conveyed  by  deed  of  its  own  officers  to  the  plaintiff*^ 
In  Davis  v.  Headley^'^^  Chancellor  Zabriskie  said,  that— 
it  was  a  well«settled  principle  of  law  in  the  decisions  of  England 
and  of  the  United  States,  and  acquiesced  in  by  the  jurists  of 
all  civilized  nations,  that  immovable  property  is  exclusively 
subject  to  the  laws  and  jurisdiction  of  the  Court  of  the  State  or 
nation  in  which  it  is  located,  and  that  no  other  laws  or  Courts 
could  affect  it,  and  that  he  could  <*find  no  case  in  which  a  statute, 
judgment,  or  proceeding  in  one  country  has  been  held  to  affect 
such  property  in  another  country,  or  beyond  the  jurisdiction 
of  the  Sovereign  or  Court  making  the  statute  or  decree."  In 
WatAins  v.  H(d^nanJ^  McLean,  J.,  in  delivering  the  judgment  of 
the  United  States  Supreme  Court  said : — **  A  Court  of  Chancery, 


•^  Mftflsie  V.  W4»tB,  6  Cranoh.  148. 
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acting  in  personam^  may  well  decree  the  conveyance  of  land 
in  any  other  State,  and  may  enforce  their  decree  by  process 
against  the  defendant.  But  neither  the  decree  itself, .nor 
any  conveyance  under  it,  except  by  the  person  in  whom 
the  title  is  vested,  can  operate  beyond  the  jurisdiction  of 
the  court."  In  Booth  v.  Glark^^^  the  same  court  observed 
that  a  receiver,  appointed  under  a  creditor's  bill,  "  has  no 
extra-territorial  power  of  official  action;  none  which  the 
Court  appointing  him  can  confer,  with  authority  to  enable 
him  to  go  into  a  foreign  jurisdiction  to  take  possession  of  the 
debtor's  property." 

In  Farmers^  Loan  and    Trust    Co.   v.    Postal   Telegraph 
Go.^^  proceedings  to  foreclose  a  mortgage  of  land  in  the  Courts 
of  another  State  were  held  to  be  void;  Carpenter,  J.,  saying: — 
**  We  are  aware  of  no  case  that  has  gone  so  far  as  to  recognize  the 
validity  of  a  deed  given  by  a  referee  or  other  officer  of  Court  by 
authority  of  law  in  another  jurisdiction.     The  rule  seems  to  be 
that  the   Courts  of  each  State  have  exclusive  jurisdiction  to 
settle  the  title  to  lands  within  its  own  limits."     In    fVimer  v, 
fVimer,'^*  it  has  been  held  by  Virginia  Supreme  Court  that  the 
Courts  of  one  State  have  no  jurisdiction  to  decree  a  partition  of 
land  in  anothier  State,  as  ^'  the  right  to  transfer,  partition,  and 
change  real  estate  belongs  exclusively  to  the  State  within  whose 
territory  it  is  situate,"  and  ^*in  order  to  make  a  partition,  the 
Court  must  invade  by  its  officers  the  soil  of  another  State,  and 
divide  up  and  allot  its  lands  to  suit  the  views  of  a  foreign  juris- 
diction."    Hinton,  J.,  in  delivering  the  judgment  of  the  Court 
said: — *<Such,''  says  Chief  Justice   Parker,   \n  Blanchard  v. 
Russell,'^^  *^  is  the  necessary  result  of  the  independence  of  distinct 
sovereignties,  audit  is  absolutely  incompatible  with  the  equality 
andexclusivenessof  the  sovereignty  of  different  States  or  nations 
that  any  one  nation  should  be  at  liberty  to  exercise  dominion 
over  property  within  the  territory  of  another  State.     But  whilst 
this  U  true,  it  is  undoubtedly  well  settled  that  in  cases  of  fraud, 
trust,  or  contract.  Courts  of  Equity  will,  whenever  jurisdiction 
over  the  parties  has  been  acquired,  administer  full  relief,  without 
regard  to  the  nature  or  situation  of  the  property  in  which  the 
controversy  had  its  origin,  and  even  where  the  relief  sought  con- 
sists in  a  decree  for  the  conveyance  of  property  which  lies  beyond 
the  control  of  the  Court,  provided  it  can  be  reached  by  the  exer- 
ts 17  How.  828.  I  ««  3  Am.  St.  Bep.  12«. 
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cise  of  it8  powers  over  the  person,  and  the  relief  asked  is  of  such 
a  nature  as  the  Courtis  capable  of  administering."  Penn  v. 
Lord  Baltimore  ;^^  Farley  v.  Shippen^'^  Dickinson  v.  Hoomes^^^ 
Burger  v.  Bucklandy^^  Poindexter  v.  BurwelL^^  But  even  as 
to  these  cases  it  must  be  borne  in  mind  that  tlie  decrees  of  the 
Foreign  Court  do  not  directly  affect  the  land,  but  operate  upon 
the  person  of  the  defendant,  and  compel  him  to  execute  the 
conveyance,  and  it  is  the  conveyance  which  has  the  effect, 
and  not  the  decree.^^  If,  however,  the  relief  asked  cannot 
be  administered  by  a  decree  in  personam^  without  going 
further  and  acting  upon  the  land,  the  court  will  refuse 
to  entertain  the  bill.  As  this  court  said  in  a  case  which  has 
been  often  quoted  :  '*  The  distinction  is  clearly  this,  that  where 
the  decree  is  to  affect  the  lands  directly,  as  in  the  case  of  a 
suit  brought  at  this  court,  to  divide  lands  in  another  State, 
there  the    court   would   not    have  jurisdiction,    because   the 

process  could  not  be  effectual But  where  the 

decree  is  to  affect  only  the  persons  of  the  defendant,  in  order  to 
a  complete  execution  of  it,  if  the  plaintiff  succeed,  .... 
it  is  clearly  held  to  be  the  settled  law  of  the  court  that 
jurisdiction  thereof  may  be  entertained."^'^ 

In  LxndXey  v.  O^Reilltj^^  Depue  J., — said :  •*  Ever  since 
Penn  v.  Lord  Ballimorey^  it  has  been  established  law  that  in 
cases  of  contract,  trust,  or  fraud,  the  Equity  Courts  of  one 
State  or  country  having  jurisdiction  of  the  parties  are 
competent  to  entertain  a  suit  for  specific  performance,  or 
to  establish  a  trust,  or  for  a  conveyance,  although  the  con- 
tract, trust,  or  fraudulent  title  pertains  to  lands  in  another 
State  or  country.  The  principle  upon  which  this  jurisdiction 
rests  is,  that  Chancery,  acting  in  personam^  and  not  in  rem, 
holds  the  conscience  of  the  parties  bound  without  regard  to  the 
situs  of  the  property.  It  is  a  jurisdiction  which  arises  when  a 
special  equity  can  be  shown  which  forms  a  ground  for 
compelling  a  party  to  convey  or  release,  or  for  restraining  him 
from  asserting  a  title  or  right  in  lands  so  situated,  and  is  strictly 
limited  to  those  cases  in  which  the  relief  decreed  can  be 
obtained  through  the  party's  personal  obedience.  If  it  went 
beyond  that,  the  assumption  of  jurisdiction  would  not  only  be 
presumptuous,    but   ineffectual.     The  decree  in  a  suit  of  this 


'«  1  Ves.  Sr.  444. 
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i»  S8  Oratt  862. 
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aspect  imposes  a  mere  personal  obligation,  enforceable  by 
injunction,  attachm^t,  or  like  process,  against  the  person,  and 
cannot  operate  es  propria  vigore  upon  lands  in  another  juris- 
diction to  create,  transfer,  or  vest  a  title/'  Under  the  provisions 
of  the  Civil  Procedure  Code,  however,  the  Courts  in  India 
will  not  have  jurisdiction  in  regard  to  any  suits  for  relief  res- 
pecting immovable  property  outside  British  India,  held  by  or 
on  behalf  of  a  defendant  resident  in  British  India,  even  when 
that  relief  can  be  obtained  entirely  through  his  personal 
dbedience,  and  there  is  no  dispute  as  to  the  title  to  that  property* 

145.     Under  the  fuller  and  more  precise  language  of  Sec. 
,.  r    1  X      16  of  the  Civil  Procedure  Code,    there   can 
^7S  to  tlvabf;    hardly  be  any  difference  as  to  the  character 
property     situate     ot  the  local  suits  to  which  the  pnnciple   or 
outside   the  local     territorial  jurisdiction    must    be    held    to 
jurisdiction  of  the    apply.     Even  the  Bombay  High  Court  has, 
^"^'  declining  to  follow  the  principle  of  its  deci- 

sion in  Yenkoba  v.  Ramhhajij^^  held  recently  in  Vithalrao  v. 
Vaghojii^^  that  a  suit  to  recover  the  amount  of  a  mortgage- 
debt  from  the  mortgaged  property  fell  within  the  description 
of  suits  enumerated  in  Sec.  16,  and  ^  can  be  instituted  only  in 
the  Court  within  the  local  limits  of  whose  jurisdiction  the 
property  is  situate/  In  Prem  Chand  v.  Mokhoda  Debi,^'^  a 
decree  was  passed  for  the  sale  of  the  mortgaged  property  situate 
outside  the  Court's  jurisdiction,  in  case  of  default  of  the  payment 
of  the  mortgage-amount  within  a  certain  time,  and  the  judg- 
ment-debtor objected  to  the  validity  of  the  sale  as  being  beyond 
the  jurisdiction  of  the  Court,  A  Full  Bench  of  the  Calcutta 
High  Court  held  the  sale  to  be  invalid.  Sir  Comer  Petheram, 
observing  in  the  judgment  of  the  Full  Bench,  that — •*  the 
Courts  in  this  country  have  no  power  to  determine  any  right 
or  interest  in  immovable  property  lying  whoU}'  outside  their 
local  jurisdiction." 

A  suit  to  follow  the  purchase-money  of  land  taken  up 
under  the  Land  Acquisition  Act,  over  which  the  plaintiff  had 
a  mortgage-lien,  is  not  a  suit  for  right  to  or  interest  in  immova- 
ble property.^®  In  Crisp  v.  Watson,^^  the  plaintiff  sued  in 
the  Court  of  the  Recorder  of  Rangoon  to  recover  damages  for 
trespass  on  land  io  his  own  possession,  and  at  the  same  time 
asked  for  an  injunction  for  restraining  the  defendant   from  fur- 

•s  IX  B.  H.  C.R.  12.  I        te  Yenk&ta  v.  Krishnaaami,  I.  L.  B.  YI  Mad. 

•«  I.  L.  &.  ZVn  Boo.  670.  S44. 

•9  LL.B.XYnOal.  «M.  ••  T.  L.  R.  XX  Cal.  680. 
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ther  acts  of  trespass.  The  land  was  situate  outside  the  local 
limits  of  the  Court's  jurisdiction,  but  the  Recorder  decided  in 
favor  of  his  jurisdiction  over  the  suit  on  the  ground  that  the  relief 
sought  in  it  could  be  obtained  entirely  through  the  defendant's 
obedience.  The  Calcutta  High  Court,  however,  reversed 
that  decision,  as  the  plaintiff  alleged  the  property  to  be  in  his 
possession,  and  it  could  not,  therefore,  be  considered  to  be 
held  by  the  defendant,  and  Sir  William  Comer  Petheram,  in 
delivering  the  judgment  of  the  High  Court  further  said,  that 
a  claim  for  damages  could  not  be  said  ''  to  be  a  claim  which  can 
be  entirely  obtained  through  the  personal  obedience  of  the 
defendant,  even  though  it  may  be  joined  with  a  claim  for  an 
injunction/' 

146.     The  principle  applicable  to  the  jurisdiction  of  suits 

for  or  relating  to  immovable  property  has 

Determination       of     been  held  in  some  cases  to  apply  to  movable 

raovS^'^o  ert '  P^^P^^^^y  '^^^^^  \^  ^^^^  V-  ^^*^  ^^^^  C'^m^ 
%Tt9 «r^w?.^°^^' ^  Sherwood,  J.,  said, — "It  is  needless  to  say 
that  in  order  directly  to  subject  particular 
property  to  the  judgment  or  decree  of  any  Court,  the  suit 
brought  for  that  purpose  must  be  brought  where  the  thing  is.*' 
The  Indian  Civil  Procedure  Code  has  recognized  that  principle 
only  in  regard  to  suits  *'for  the  recovery  of  movable  property 
actually  under  distraint  or  attachment,*'  probably  as  in  that 
case  the  situs  of  tho  movable  property  is  fixed,  and  cannot  be 
altered  bj'  any  person  at  his  pleasure.  In  other  cases  on  account 
of  the  ease  and  frequency  with  which  movable  property  can 
be  moved  from  place  to  place,  its  situs  has  not  been  adopted  to 
determine  the  forum  of  suits  relating  to  that  sort  of  property. 
**  It  is  a  clear  proposition  '*  said  Lord  Loughborough,  in  one  of 
his  most  elaborate  judgments,  *'not  only  of  the  law  of  England 
but  of  every  country  in  the  world  where  law  has  the  semblance 
of  science,  that  personal  property  has  no  locality."  "  The 
meaning  of  that  is,"  as  pointed  out  in  Story's  Conflict  of  Laws, 
"  not  that  personal  property  has  no  visible  locality,  but  that  it 
is  subject  to  that  law  which  governs  the  person  of  the  owner. 
If  the  law  rei  sitce  were  generally  to  prevail  in  regard  to  mova- 
bles, it  would  be  utterly  impossible  for  the  owner  in  many 
cases  to  know  in  what  manner  to  dispose  of  them  during  his 
life,  or  to  distribute  them  at  his  death,  not  only  from 
the    uncertainty    of    their    situation    in    the   transit   to    and 

90  9  Am.  St.  Rop.  330. 
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from  different  places,  but  from  the  impracticability  of  knowing 
the  law  of  transfer  inter  vivos^  or  of  testamentary  dispositions 
and  successions  in  the  different  countries  in  which  they 
mip^ht  happen  to  be/*  Quoting:  this  with  approval  in  Gom- 
panhia  de  Mocambique  v.  British  South  Africa  Gompany^^^ 
Lord  Esher,  M.  R.,  said — •'These  are  the  reasons  for  the 
general  consent  as  to  personal  property  that  it  follows  the  per- 
son, and  it  is  the  general  consent  which  gives  the  general  juris- 
dicton."  Jurisdiction  over  non-resident  foreigners  is  generally 
deemed  to  exist  in  regard  to  the  movable  property  within  juris- 
diction. In  Quarl  v.  Abbett^^^  the  Indiana  Supreme  Court 
said: — **  It  is  a  general  principle  that  the  process  of  the  Courts 
may  reach  and  seize  property  within  its  jurisdiction,  A  man 
who  brings  property  within  the  territorial  jurisdiction  of  a 
State  subjects  it  to  the  laws  of  that  State.  *  If  a  foreigner  or 
citizen  of  another  State,'  says  an  able  Court,  'send  his  property 
within  a  jurisdiction  different  from  that  where  he  resides, 
he  impliedly  submits  it  to  the  rules  and  regulations  in 
force  in  the  country  where  he  places  it.  What  the  law 
protects  it  has  the  right  to  regulate."'  This  jurisdiction 
in  fact  appears  to  be  hardly  ever  disputed,  and  several  cases  in 
support  of  it  will  be  cited  in  Sec.  160.  The  jurisdiction  used 
to  be  assumed  in  England  also,  and  has  never  been  repu- 
diated,  though  the  Rules  framed  under  the  Supreme  Judica- 
ture Act  do  not  expressly  provide  for  the  service  of  the  writ 
of  a  summons  outside  the  jurisdiction,  except  when  the  claim 
is  for  stock  or  other  personal  property,  and  allow  it  to  be  so 
served  outside  the  jurisdiction  only,  if  "  the  action  is  for  the 
administration  of  the  personal  estate  of  any  deceased  person, 
who  at  the  time  of  his  death  was  domiciled  within  the  jurisdic- 
tion, or  for  the  execution  (as  to  property  situate  within  the 
jurisdiction)  of  the  trusts  of  any  written  instrument,  of  which 
the  person  to  be  served  is  a  trustee,  which  ought  to  be  executed 
according  to  the  doctrine  of  the  law  of  England." 

147.     In  transitory  suits  the  jurisdiction  has,  as  observed 
above,   been  assigned,   generally   speaking 
JuriBdiction    at^  the     ^^  jj^^  Courts  of  the  place  where  the  cause 
Luwof  wjUon*  °      of  action  should  have  arisen   or  the  defend- 
ant should  be  residing.     The  exact  signi- 
fication of  the  expression  cause  of  action  in  cases  of  contract  in 

»i  f  I»a)  «  Q.  B.  397.  I  Ames  Iron  Works  v.  Warren*  76  Ind.  61J. 

92  62  Am.  Rep.  002.  Green  v.  Baskirk,  7  Wall,  199. 
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connection  with  questions  of  jurisdiction  need  not  be  discussed 
here,  as  the  Explanation  introduced  in  188S,  has  expressly 
declared  it  to  include  the  making  of  the  contract  as  well  as  its 
breach.  Fhe  explanation  as  well  as  the  rule,  constituting 
merely  the  Municipal  law  of  British  India,  refers  only  to  the 
jurisdiction  possessed  by  the  Courts  in  British  India.  They  can 
have  no  application  to  suits  not  cognizable  by  all  and  each  of  the 
said  Courts,  on  account  of  the  general  principles  of  International 
Law.  The  entire  rule  will  thus  be  construed  subject  to  those 
principles,  which  must  be  explained  here  briefly,  especially  as 
the  Courts  of  other  countries  do  not  treat  as  valid  judgments 
passed  by  a  Court  having  jurisdiction  only  with  reference  to 
the  particular  law  of  British  India. 

As  to  suits  on  torts,  it  is  generally  agreed  upon  that  they 
may  be  brought  at  the  wrong-doer's  domicile  or  at  the  place 
where  the  tort  is  committed.  The  latter  forum  was  known 
among  Romans  asjbrum  delictce^  and  even  Savigny  admits  that 
it  arises  from  the  commission  of  the  delict  itself,  even  at  an 
accidental  and  temporary  residence,  that  no  other  extrinsic  cir- 
cumstances were  necessary  for  it,  and  that  it  did  not  arise  by  a 
presumptive  voluntary  jurisdiction.^*  There  is  a  gieneral  un- 
animity also  as  to  the  existence  for  suits  on  contracts,  of  a 
forum  contractusj  which  was  recognized  even  by  the  Romans  as 
an  alternative  for  forum  domicilii. 

148.     Unfortunately  jurists  are  not  agreed  as   to   what 

forum  contractus  was.     On  the  authori- 
Conflict  of  opinion    as      ^    ^f  ^  ^^^^  ^f  (jj   j^^  ^^j  ^f  ^^^^^j^  ^^^^j. 

to  forum  contractus.      /    ,       z«  \,        .  l   i  i     .       i 

•^  texts, /orwm  contractus   was  held    to    be 

identical  with  the  place  where  the  contract  was  entered  into 
and  executed.  This  view  was  adopted  by  a  number  of  jurists, 
and  acted  upon  in  several  countries.  It  was  dissented  from 
also  by  some  jurists,  and  by  none  with  greater  force  than  by 
Savigny,  who  contended  for  anotherconstructionof  Ulpian's  text. 
He  speaks  of  the  place  of  the  origin  of  the  obligation  as  "  acci- 
dental, transitory,  foreign  to  the  substance  of  the  obligation 
and  to  its  further  development  and  eflGicacy;'*  and  contends 
that  the  place  of  the  fulfilment  of  the  obligation  is  its  essence, 
that  it  is  always  determined  by  the  direct  intention  of  the 
parties,  that  it  is  always  the  place  of  fulfilment  that  determines 
the  jurisdiction,   either   that    expressly   fixed  or  that   which 


^  B«v.  Pr.  Inter.  Law,  auth.  217. 
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depends  on  a  tacit  expectation ;  and  that  in  both  these  cases 
a  voluntary  submission  of  the  defendant  to  this  jurisdiction 
is  assumed,  unless  an  express  declaration  to  the  contrary 
exchides  it.^^  The  controversy  as  to  the  construction  of 
Ulpian*s  text  is  not  of  practical  importance  now,  because,  as 
pointed  out  by  Mr,  Justice  Markby  in  Gopee  Kisto  Gossameev. 
Nilcomul^^  "Even  in  countries  which  have  avowedly  adopted 
the  Roman  Law  as  the  basis  of  their  system,  the  principle  is 
firmly  established  that  a  contract  may  generally  be  enforced  at 
the  place  where  it  was  entered  into.  This  is  the  law  of  Pru^ia, 
of  Bavaria,  of  Hanover,  and,  I  believe,  of  other  German  States. 

The  law  of  Italy  is  precisely  to  the  same  eflFect 

Even  in  France  where  jurisdiction  has  been  made  to  depend 
chiefly  on  domicile,  the  exception  is  allowed  that,  in  matters  of 
commerce,  the  suit  may  be  brought  where  the  promise  is  madCf 
and  the  goods  are  delivered,  although  this  may  not  be  the 
place  where  the  money  is  to  be  paid.  The  English  law  on  the 
question  of  jurisdiction  in  cases  of  contract  is  the  very  reverse 
of  the  'French,  allowing  a  defendant  to  be  sued  anywhere, 
if  he  can  only  be  brought  into  Court." 

Under  the  Common  Law  Procedure  Act  1852,  the  writ 
for  the  defendant  in  a  suit  on  a  contract  could  be  served  out 
of  the  jurisdiction  "  either  where  the  cause  of  action  arose 
within  the  jurisdiction,  or  where  the  cause  of  action  was  in 
respect  of  the  breach  of  a  contract  made  within  the  jurisdic- 
tion." The  Courts  could  not  agree  as  to  the  exact  signifi- 
cation of  the  expression  ^  cause  of  action.'  The  Court  of 
Exchequer  held  in  Sic^el  v.  Borch,  that  the  cause  of  action 
meant  the  whole  cause,  and  that  the  English  Courts  would 
have  no  jurisdiction  where  the  contract  was  made  abroad,  and 
the  breach  occurred  in  England.  The  Queen's  Bench  took  a 
similar  view  in  Allhusen  v.  Malgarejo^^^  but  the  Court  of  Com- 
mon Pleas  in  Jackson  v.  Spittall^  held  the  contrary  on  the 
ground  that  the  cause  of  action  referred  only  to  the  act  which 
gives  the  plaintiff  his  cause  of  complaint ;  and  in  Vauglian  v. 
Weldon^^^  on  a  concurrence  of  all  the  Judges,  the  latter  view 
was  adopted  as  the  correct  law.  The  same  view  has  since  been 
adopted  by  the  English  Legislature,  and  Order  XI,  Rule  1, 
framed  under  the  Supreme  Judicature  Act,  provides  that  the 
writ  of  summons   may  be  permitted  to   be  served  outside  the 

»s  Outh.  Sat.  Pr.  In.  Law.,  lOS-910.  I  »•  L.  B^  3  Q.  B.  340. 

»«  Xni  B.  L.  B.  4fl.  9f  L.  R.,  5.  0.  P.  64». 

•V  38  L.  J.  Bxch.  170.  |  !•«  L.  a,  10  G.  P.  47. 
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jurisdiction,  when  ^Hhe  action  is  founded  on  any  breach  or 
alleged  breach  within  the  jurisdiction  of  any  contract  wher- 
ever made,  which,  according  to  the  terms  thereof,*  ought  to 
be  performed  within  the  jurisdiction,  unless  the  defendant  is 
domiciled  or  ordinarily  resident  in  Scotland  or  Ireland. 
It  has  been  repeatedly  held  with  reference  to  this  very  rule  also, 
that  it  cannot  be  said  of  any  contract  that  may  be  performed 
outside  England  also,  that  it  ought  to  be  performed  in  England. 
In  Bell  V.  Antwerp  London  and  Brazil  Line^^  Lord  Esher, 
M.  R.,  said  : — **  Where  a  contract  is  one  which  may  be  per- 
formed in  or  out  of  the  jurisdiction,  a*  the  case  may  be,  1  do 
not  see  how  it  can  be  a  contract  which,  according  to  its  terms, 
ought  to  be  performed  within  any  more  than  without  the 
jurisdiction."  This  observation  was  cited  witii  approval  and 
followed  in  The  JEider.^  Lord  Justice  Lindley  further 
observed  as  to  the  rule  in  Rein  v.  Stein^,  that  it  is  not  "  the 
whole  of  the  contract  that  has  to  be  performed  within  the 
jurisdiction.  It  is  sufficient  if  some  part  of  it  is  to  be  per- 
formed within  the  jurisdiction,  and  if  there  is  a  breach  of  that 
part  of  it  within  the  jurisdiction." 

In  this  country  also,  the  place  of  the  mere  entering  into 
an  obligation  was  not  generally  considered  sufficient  to  give 
jurisdiction.  Mr.  Justice  HoUoway  in  deliverinfj  the  judgment 
of  the  Madras  High  Court  in  Mathappa  Ghetti  v.  Ghellnppa 
Chettiy*  said — •*  Despite  numberless  exceptions  which  really 
destroy  the  rule,  it  is  still  thought  that  the  general  rule  is 
wherever  a  contract  is  executed  there  is  a  com-petent  forum." 

c  The  expression  'according  to  the  terms  thereof  received  a  rather  liberal  inter- 
pretation in  Reynolds  Y»  Colenian,^  Lord  Justice  Cotton,  observing  that  —  -  thase  words 
mean  that  you  must  look  at  the  time  when  the  contract  was  made,  and  then  determine 
whether,  having  regard  to  the  terms  the  contract  was  one  which  ought  to  be  performed 
within  the  jurisdiction,  and  do  not  mean  that  there  must  be  an  express  provision  that 
the  contract  is  to  be  performed  within  the  jurisdiction.  In  Brazil  v.  Antxcerp,  London 
and  Brazil  Line,  Lord  Justice  Kay,  incidentally  observed  that, — "the  expression  would, 
primA  faciei  mean  according  to  the  written  terms  ;  but  in  Reynolds  v.  Colsman,  Cotton, 
L.  J.,  pointed  out,  and  I  entirely  agree  with  him,  that  in  construing  any  contract 
regard  must  be  had  not  only  to  the  words  of  it,  but  also  to  the  surrounding  circum- 
stances under  which  it  was  made,  and  it  is  possible  that,  though  it  may  not  be  stated 
in  terms  where  the  contract  is  to  be  performed,  yet  from  the  words,  taken  in  connection 
with  the  surrounding  circumstances  as  strong  an  indication  may  be  formed  as  to  the 
place  where  it  is  to  be  performed  as  if  it  had  been  stated  in  express  terms."  In  lUin  v. 
Stein^  Lord  Justice  Kay  looked  to  the  circumstances  existing  at  the  time  of  the 
contract,  to  ascertain  where  the  contract  was  to  be  performed,  though  he  observed  that 
only  those  circumstances  could  be  looked  to.  In  The  Eider,  Lord  Justice  Lindley, 
after  referring  to  the  above  decisions  said,  that  the  expression  "  means  more  than  accord- 
ing to  the  actual  words.  We  must  look  to  the  contract,  to  the  parties  to  it.  nnd  to 
the  circumstances  in  which  it  was  entered  into." 


1  (1891)  1  Q.  B.  108.  I  4  L  L.  R.^  1  Ma4^  197^ 

■i  (1683),  P.  HO.  I  »  »«  Oh.  D.4M, 

3  '1802)1  Q.B.75i«  I 
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The  doctrine  of  Bar,  following  Molin<BU8  and  Thol,  that 
the  domicile  of  the  debtor  (in  its  wide  sense)  is  generally  to 
give  the  law  of  the  obligation  seems  best  founded  both  on  the 
nature  of  the  relation  and  on  convenience.  The  place  of 
arising  of  the  obligation  must  be  abandoned,  as  if  not,  two  sub- 
jects by  resorting  to  a  foreign  country  could  evade  the  law  of 
their  own  country,  and  a  contract  made  on  a  journey  would 
subject  the  makers  to  a  law  which  probably  neither  of  them 
knows.  Savigny's  assault  upon  this  rule  is  quite  decisive. 
His  own  rule,  the  place  of  fulfilment,  although  very  often 
giving  the  true  solution,  cannot  be  treated  as  a  principle.^ 
The  true  doctrine  is  that  the  law  should  be  that  of  the  debtor 
(in  the  wider  sense).  There  may,  however,  be  a  fomm  at  a 
place  other  than  the  seat  of  the  local  law  by  the  second  rule 
which  governs  jurisdiction,  *To  Courts  of  the  State  according 
to  whose  laws  an  obligatory  contract  is  to  be  determined  in  so 
far  as  the  debtor  personally  resides  therein,  or  possesses  an  ap- 
preciable amount  of  property  therein  as  to  all  claims  out  of  that 
obligation.'  Residence,  as  the  passage  of  Ulpian  shows,  does 
not  mean  a  casual  passage  through,  or  a  momentary  presence 
in  a  State,  bat  something  much  more  permanent,  although  not 
sufficient  to  amount  to  domicilium.  In  Schibsby  v.  Wettenholz^  • 
Blackburn,  J.,  said  Hhat  the  question  had  not  been  determined 
whether  the  English  Court  would  hold  that  the  French  Court 
had  jurisdiction  if  the  contract  had  been  executed  within  its 
local  limits,  but  expressed  an  opinion  that  it  probably  would. 
It  is  manifest  that  the  great  Roman  lawyer  and  all  foreign 
jurists  would  hold  the  contrary,  and  as  it  seems  to  us  on  the 
soundest  principles.  There  is  no  ground  or  principle  that  a 
fact  so  absolutely  unimportant  should  vest  a  Court  with  juris- 
diction over  a  man,  because  in  consequence  of  the  widespread 
relations  of  commerce  he  contracts  within  its  jurisdiction  an 
obli^ration  which  he  can  only  fulfil  at  the  place  of  his  domicile.' 
In  Bikrama  Singh  v.  Bir  Singh^^  the  suit  was  brought  on  a 
judgment  of  a  Court  of  Faridkote  State,  and  the  defendant 
was  not  a  subject  of  that  State ;  he  resided  there  for  some  years 
as  an  officer  in  the  service  of  the  State,  but  had  quitted  the 
State  some  years  before  the  commencement  of  the  suit  and  had 
not  returned,  and  did  not  intend  to  return  to  the  State.  His 
service  in  the  State  involved  the  receipt  and  custody  of  monies 
of  the  State,  to  be  accounted  for  by  him  to  the  State,  and  the 

•  Vm  B«r.  8«0.  lao.  I  t  18MP.  B.  So.  101, 
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original  action  brought  against  him  was  brought  to  recover 
monies  alleged  not  to  have  been  duly  accounted  for,  and  to  have 
been  misappropriated  by  him  in  the  State  during  his  service. 
Plowden,  J.,  said — **It  appears  to  be  an  open  question  under 
the  English  law  whether,  under  the  circumstances  stated,  a 

Foreign    Court   would   have  jurisdiction 

It  is  certain  that  whenever  a  question  arises  of  enforcing  the 
obligations  arising  out  of  a  contract^  the  law  to  be  applied  is  the 
lex  loci  contractus^  and  this  furnishes  a  strong  argument  in  favor 
of  the  binding  effect  of  the  judgment  of  a  tribunal  loci  contractus 
over  an  absent  foreigner  who  had  contracted  while  resident  in  the 

country  where  such  tribunal  is  situate . 

A  State  assuming  to  exercise  jurisdiction  over  an  absent  foreigner 
in  respect  of  an  obligation  arising  out  of  a  contract  made  by  the 
foreigner  while  resident  in  the  State  and  to  be  fulfilled  there,  is 
not  acting  in  contravention  of  the  general  practice  or  the  princi- 
ples of  International  Law,  so  that  its  judgment  should  not  be 
binding  merely  on  the  ground  of  the  absence  of  the  defendant. 
He  (the  defendant)  relies  upon  decisions  at  VIII  M.  H.  C, 
page  14;  1.  L.  R.,  II  Madras,  page  400,  and  page  407.  None 
of  these  cases  is  in  point.  The  case  at  I.  L.  R.,  I  Madras,  page 
197^  is  more  in  his  favor,  though  not  quite  in  point.  The  point 
in  ^at  case  was  whether  the  execution  of  a  Bill  in  a  foreign 
State  where  the  debtor  was  neither  domiciled,  resident,  nor 
possessed  property  gave  jurisdiction  to  the  Foreign  Court  in  an 
action  on  the  bill.  The  Court  held  that  it  did  not.  The 
case  is  distinguishable  from  the  present  in  which,  according 
to  the  view  above  taken,  the  obligation  was  not  only 
contracted,  but  was  to  be  fulfilled  in  the  Faridkot  State. 
In  the  Madras  casCf  Hhe  defendant  had  only  contracted 
within  the  jurisdiction  an  obligation  which  he  can  only 
fulfil  at  the  place  of  his  domicile.'  I  may  mention  here  that 
in  this  case  and  the  two  cases  in  I.  L.  R.,  II  Madras,  the 
soundness  of  the  principles  enunciated  by  Lord  Blackburn  in 
Godard  v.  Gray^  and  Schibsby  v.  Westenholz,  was  recognized 
and  affirmed." 

149.     Foriim  Domicilii  was  the  primary  Forum  for  all 

transitory  suits,  and  it  retains  its  import- 

Significatioa     of     the     ance  unimpaired  even  now  for  the  deter- 

^^'f^    ^^^  *°*     mination   of  jurisdiction  as  between  dif- 

to  rmde.  ferent  countries.     In  the  municipal  law 

of  British   India,    dwelling  took   its  place,   and    now    mere 
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residence  often  determines  the  jurisdiction  of  Courts.  There 
has  been  a  great  conflict  of  opinion  as  to  the  exact  character 
of  the  defendant's  dwelling  and  residence  required  to  con- 
fer jurisdiction  on  the  Courts  under  the  Presidency  High 
Court's  Charters  and  the  Civil  Procedure  Code.  Residence 
was  taken  by  Parke,  B.,  in  Lamb  v.  Smithj^^  to  mean  *a 
domicile  or  home.'  "  In  legal  phraseology,"  said  Bradley,  J., 
in  DeMeli  v.  DeMeli^^^  **  residence  is  synonymous  with  inha- 
bitancy or  domicile."  The  same  view  of  the  signitication  of  the 
word  has  been  taken  m  Langdon  v.  Doud,^^  and  in  People 
V.  Platt.^^  The  word  residence  is  also  often  used  and  understood, 
as  synonymous  with  dwellimj^  which  itself  is  a  word  that 
admits  of  a  variety  of  significations,  and  that  was  used  to 
mark  off  jurisdiction  not  only  in  the  County  Court  Acts  in 
England,  but  also  in  the  Civil  Procedure  Code  of  1859,  the 
Mofussil  Small  Cause  Court  Act  of  1865,  the  Presi- 
dency Small  Cause  Court  Act  and  other  enactments. 
Even  Spankieand  Oldfield,  JJ.,  observed  inFatimav.  Sakina^^^ 
that  the  word  **  dwelling  or  residence  are  synonymous  with 
domicile  or  home,  and  mean  that  place  where  a  person  has  his 
fixed  permanent  home,  to  which,  whenever  he  is  absent,  he  has 
the  intention  of  returning.**  In  Mahomed  Shuffli  v.  Laldin^^^ 
Sir  Charles  Sargent,  said,  that  the  words  dwell  and  reside 
appeared  to  express  the  same  idea;  and  that  neither  expression 
implied  a  permanent  state  of  tilings.  This  was  cited  with 
approval  in  Gosvamiv.  GovardhanlaU^^  in  which  Farran,  J.,  said 
— ^*  To  dwell  is  to  reside.  The  decisions  which  have  been 
arrived  at  in  affixing  a  meaning  to  the  one  word  would  be  a 
safe  guide  in  determining  the  meaning  to  be  attached  to  the 
other."  As  to  the  usual  signification  of  the  word  dwelling^ 
the  result  of  the  decisions  appears  to  be  that  wheresoever  and 
for  howsoever  long  a  period  a  man  may  reside,  he  will  be  con- 
sidered to  dwell  where  his  family  or  servants  reside,  provided 
he  has  even  an  indefinitely  remote  intention  of  returning 
there,  and  that  such  intention,  in  the  absence  of  special  circum- 
stances, will  be  presumed.^  The  last  two  cases  cited  are 
also  an  authority  for  the  proposition  that  a  man  may 
have  more  than  one  dwelling  at  the  same  time,  as  where 
his   wives   or  servants    occupy    both   the   houses,  he    himself 


i»  15  L.  J.  Ex.  207. 

14  17  Am.  Bt.  Bep.  655. 

15  83  Am.  Uec.  641. 
!•  117N.  Y.  1^. 

»'  I.  L.  B.  1  All.  53. 
i»  L  L.  B.  in  Bom.  887. 
J»  L  L.  R.  XIV  Bom.  647. 


so  Gopal  Ghunder  v.  Kurno4hftr,  vn  W.  B.  840. 
Ounda  Mall  v.  MuUa  Hull,  YI  P.  B.  36. 
Sheo  Lall  v.  Gunga  Bam.  VI  P.  B.  66. 
Narinjan  Das  v.  Bam  Euhen,   XIV   P.  B. 

Or.  86. 
Onl«  9.  Skiiraw,  L.  B.  Vn  I.  A.,  197. 
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occupying  sometimes  the  one  and  sometimes  the  other,  and 
having  during  his  period  of  absence  from  each  house  an  inten- 
tion of  returning  there.  The  same  appears  to  have  been  held  in 
Gozvamiw.  Govardhanlalf^^ and  was  taken  as  settled  in  a  number 
of  cases  by  the  English  Oourts/^^ 

It  was  generally  agreed  upon,  however,  even  under  the 
Civil  Procedure  Code  of  1859,  that  while  a  man  has  a  permanent 
dwelling  at  a  place,  he  cannot  be  held  to  dwell  at  a  place  where  he 
has  lodged  for  a  temporary  purpose/^'  Th  us  in  Emritloll  v.  Kidd,^"^ 
a  person  having  a  permanent  residence  at  Dinapore,  went  to  Cal- 
cutta and  resided  there  temporarily  for  the  purpose  of  carrying 
on  a  suit,  and  he  was  held  not  to  dwell  at  Calcutta;  it  being 
observed  by  the  High  Court,  that  the  Charter  was  only  meant  to 
give  jurisdiction  where  it  attaches  on  the  score  of  residence,  when 
that  residence  is  substantially  the  ordinary  residence  or  dwelling 
of  the  defendant.  In  Madho  Doss  v.  Sita  Ramf^^  it  was  held 
that,  to  dwell  in  a  place  was  to  have  one's  permanent  abode  there. 
In  Kissun  Sing  v.Sturt^^^  the  defendant  was  an  oflBcer  attached 
to  a  Regiment  stationed  at  Vellore,  and  without  keeping  any  house 
there  he  went  on  medical  leave  to  Madras  and  resided  there 
in  a  house  he  took  on  rent;  and  Hollo  way  and  Innes,  JJ., 
said  that  the  temporary  character  of  the  defendant's  absence 
from  the  headquarters  of  his  regiment  and  animus  revertendi 
shown  by  the  actual  return  thither,  were  very  cogent  evidence 
from  which  the  Judge  might  conclude  that  to  be  the  place  at 
which  the  defendant  dwelt.  In  Saminatha  v.  Varisai 
Mahomedt^^  a  person  who  resided  at  Coimbatore,  but  had 
cultivation  within  the  jurisdiction  of  the  Court  at  Ootaeamund 
and  who  came  there  to  answer  another  demand  against  him  was 
held  not  to  dwell  there.  Scotland,  C.  J.,  and  Hollo  way,  J., 
said  that  *'in  Kerr  v.  Haynes^^^  a  person  who  had  a  place 
of  business  in  London  and  resorted  to  it,  sometimes  twice  some- 
times four  times  a  week,  but  whose  family  and  servants  and 
fixed  residence  were  at  Margate,  was  held  to  dwell  at 
Margate  and  not  in  London.  There  are  many  other  cases, 
which  are  all  collected  in  Adams  v.  G.  West.  R.  Co.,'^ 
and  which  show  that  mere  casual  presence  or  even  resi- 
dence for  a  temporary  purpose  within  the  jurisdiction, 
without  the  intention  of  remaining  is  not  dwelling  within   the 


21  1.  L.  B,,  XIV  Bom.  541. 

22  Breull,  16  Oh.  D.  487. 

Barley  o.  Bryant,  1  Ell.  and  BL  340. 
Butler  V.  AblewhiU,  6  0.  B.,  N.  B.  740. 
K.O.  Murray,  3  Bast  P.  0. 4199. 
2*  aal«m  w^  Gomndgeer,  n.  </.,  0. 8.  W. 


2*  n  Hydo,  116. 
2»  III  All.  H.  C.  E.  121. 
2»  V  M.  H.  0.  R.  471. 
21  II  M.  H.  C.  R.  904. 
»  »  L.  J.  Q.  B.  70. 
M  9  Hurl,  and  N.  40i. 
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meaning  of  the  Small  Cause  Court  Act/'**  In  Kavasji 
Framji  v.  Wallace,^^  an  Officer  in  the  Bombay  *  Staff  Corps, 
holding  an  appointment  in  Scinde,  and  residing  at  Sakkbar, 
cfime  to  Bombay  for  a  few  days,  and  stayed  there  for  about 
ten  days  in  a  friend's  house,  and  Arnould,  J.,  held  that  he 
could  not  be  said  to  dwell  in  Bombay.  In  Oosvami  v. 
Oovardhanlal,^^  Farran,  J,,  said, — ** There  is,  so  far  as  I  am 
aware,  no  decision  of  the  Courts  in  India  which  supports  the 
contention  of  Mr.  Inverarity,  that  staying  in  a  place  with  a 
definite  object  or  fixed  purpose  (in  the  case  of  a  man  who  has  a 
bond-fide  and  permanent  abode  elsewhere)  for  a  short  and  limited 
period  constitutes  a  dwelling  in  such  place  within  the  meaning  of 
the  Letters  Patent.  The  decisions,  so  far  as  they  go,  rather 
lead  to  the  opposite  conclusion.  He  relies,  however,  upon 
English  authorities  more  or  less  analogous.  ...  I  have 
referred  to  all  the  cases  cited  before  me,  and  also  to  the  cases  of 
Marsh  V.  Conquest^^^  Macdougall  v.  Paterson^^  and  Kerr  v. 
Hayne$,^^  and  am  unable  to  see  that  the  meaning  of  the  word  to 
*  reside '  or  *  dwell  *  has  been,  in  the  case  of  an  Act  conferring 
limited  jurisdiction,  construed  in  such  a  manner  as  to  support 
the  argument  of  Mr.  Inverarity.  Upon  the  wording  of  the 
clause,  and  the  Indian  authorities,  and  on  those  I  have  lastly 
referred  to  decided  in  the  English  Courts,  I  have  come  to  the 
conclusion  that  the  residence  contemplated  by  the  Letters  Patent 
must  be  of  a  more  or  less  permanent  character,  of  such  a  nature 
as  to  show  that  the  High  Court,  in  which  a  defendant  is  sued, 
is  his  natural  forumJ^  The  English  cases  generally  support 
the  doctrine,  that  a  person  cannot  be  said  to  dwell  where  he 
always  does  his  business  and  entertains  his  friends,  nor  even 
where  he  has  a  house  and  sleeps  occasionally,'^  and  in  Kerr  v. 
Haynes^^^  he  was  held  not  to  dwell  eVen  at  a  place  where  he 
sometimes  slept  even  for  three  or  four  nights  a  week. 

When  a  dwelling  is  abandoned  however  without  2La  animus 
revet'tendi  it  ceases  to  be  the  dwelling,  even  though  no  new 
one  be  established^^ :  and  where  a  man  has  no   dwelling   of  a 

d  The  cases  said  to  be  collected  were  cmly  referred  to  in  the  argument.  What  was 
held  in  the  case  itself  was,  that  "  the  word '  dwell '  when  applied  to  a  Corporation,  means 
something  analogous  to  what  it  means  when  applied  to  an  individual,  viz.y  a  dwelling 
at  some  fix^  known  place,  not  on  the  whole  line  of  the  Railway,  but  where  its  prin- 
cipal business  is  carried  on."  Baron  Wilde,  further  said — "  The  home  of  a  Company 
must  be  taken  to  be  that  place  which  is  occupied  as  such, — where  their  profits  come 
home  to  them,  whence  orders  emanate,  and  where  the  chief  officers  of  the  Company  are 
to  be  found." 

»o  IB.H.O.R.  118.  I      »«  »L.J.Q  B.70. 

51  I.  L.  B..  XrV  Bom.  650.  >•  Bw  v.  Martin,  B.  and  K  lOH 

52  17  C.  B.,  N.  S.  418.  R.  r.  The  Dake  of  Riohinond,  VI T.  R.  961. 
a*  11 G.  B.  76S.  '      **  Brofim't  OMe,  3  EmI,  P.  C.  4tf . 
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permanent  character,  he  must   be  held   to  dwell  where   he 
happens  to  be  lodged  for  the  time  even  as  a  guest  or  a  relation.^^ 
Thus,  where  a  person  had  usually  a  house  at  Mussoorie  from 
March  to  October  where  he  left  his  wife  and  children,  while  he 
attended   race-meetings  in  the  plains,  and  visited  Calcutta  in 
March,  merely  temporarily  and  for  the  purpose  of  pleasure,  he 
was  held  liable  to  answer  a  suit  filed  against   him   during  his 
stay  in  Calcutta'^  because   he  could  not  be  said  to  dwell  at 
Mussoorie,  as   he  never  lived  there  during  the  winter  months 
and  though  he  kept  an  establishment  there  for  his  children,  vet 
at  the  time  the  suit  was  instituted  he  had  no  house  of  his  own. 
So  also  a  person  spending  his  time  alternately  in  the  Mofussiland 
Calcutta,  and  residing  at  the  latter  place  for  some  days  previous 
to  and  on  the  day  of  filing   the   plaint, was    held  to  dwell   in 
Calcutta,  for  the  purposes  of  jurisdiction  as  to  that  suit/'  So  also 
where  an  officer  attached  to  a  regiment  at   Shahjehanpur,  who 
had  been  gazetted  to  two  years*  furlough,  was   served    with    a 
process  while  attending  a  race-meeting  at   Meeriit,  it  was    held 
that  if  he  had  not  availed    himself  of  furlough,  but   was  only 
present  on  leave  at  Meerut,  or  having  availed  himself  of  furlough 
he   retained   his  permanent   residence  at   Shahjehanpur,  aud 
visited  Meerut  only  for  a  few  days,  he    could  not   be   said   to 
dwell  at  M«erut;  but  that  if  having  availed  himself  of  furlough, 
and  having  retained  no  permanent  place  of  residence  at  Shahje* 
hanpur  or  elsewhere,  he  attended  the  race-meetings   with   the 
intention  of  leaving  after  the  races,  he  must  be  held  to  have  dwelt 
at  Meerut.^   So  also  in  Everet  v.  Frere,^^  the  defendant  having 
taken  leave  from  Burma  was  on  his  way  to  England  staying  for  a 
few  days  at  Madras,  and  the  question  was  whether  he  could   be 
held   to    reside  there  within    the  meaning  of  Sec.  648,  Civil 
Procedure  Code,  and  Brandt,   J.,  said— <*  There  is  nothing  to 
show  that  the  defendant  has  at  the   present  moment  any  per- 
manent residence,  and  I  must  hold  that  for  the  purpose  of  this 
application  he  is  at  present  «  residing'  within  the  limits  of  the 
ordinary  Civil  Jurisdiction  of  this  Court." 

The  word  *  dwell*  has  been  understood  to  denote  mere 
temporary  residence  also  in  some  cases,  in  illuhiration  of  which 
reference  may  be  made  to  those  of  Porgash  Paray  v.  Hachim  *- 
and  Oendu  v.  OovindJ^   "  The  defendant,"  said  Jackson,  J.  \n 


SI  AlocanAor  r.  Jones,  L.  B.  1  Ex.  133. 
*•  Morris  v.  fi»uixu*rt«a,  Boarkt,  128. 
M  Kiihmdxney  Dossee  v.  tally  Kristo  Ohose. 
Cory.  2*. 


JO  Mayhew  v.  Talloch.  IV  All.  H.  C  R  S£ 
♦1  I.i:.R.  Vm3»£ad.205.  -**•"•  ^- »•  ^5. 
«'  Vn  W.  R.  417. 
«»  X  B.  H.  0.  R.'4<». 
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the  former  case,  **  is  employed  as  a  domestic  servant  atMonghyr, 
from  which  place  he  is  not  shown  to  have  any  immediate  or  early 
intention  of  returning,  though  his  family  reside  at  his  permanent 
home  in  the  Kishnaghur  jurisdiction.  I  think  the  word  '  dwell' 
must  be  used  in  the  strict  sense  of  actual  residence,  and  that  the 
defendant  in  this  case  really  dwells  for  the  time  being  in 
Monghyr.  The  place  where  he  is  in  service  of  the  nature 
described  cannot  be  looked  upon,  I  think,  as  a  'lodging  for  a 
temporary  purpose  only/  but  is,  in  reality,  the  place  where  the 
defendant  is  dwelling,  although  he  may  have  the  intention  of 
returning,  at  some  future  time,  to  another  dwelling  where  his 
family  are  now  residing."  In  the  latter  case,  the  defendant 
being  in  service  at  a  certain  place  was  held  not  to  dwell  at 
another  place  where  he  had  a  family  house  in  which  his  father 
lived  and  which  he  occasionally  visited.  The  word 'dwell* 
WHS  held  to  have  the  same  meaning  by  J.  Smyth,  J.,  in 
his  dissentient  judgment  in  Narinjan  Das  v.  Ram  KishenJ^ 

As  to  the  word  *  reside,'  Sir  C,  Sargent,  C.  J.,  said  in 
Mahomed  Shuffli  v.  Laldin,*^  <*  That  the  word  *  residence ' 
may  receive  a  larger  or  more  restricted  meaning  according  to 
what  the  Court  believes  the  intention  of  the  Legislature  to 
have  been  in  framing  the  particular  provision  in  which  the 
word  is  used."  Similarly,  James,  L.  J.,  said  in  es  parte  BreuU*^ 
that  the  term  residence  "has  no  actual  definite  technical 
meaning,  but  you  may  construe  it  in  every  case  in  accordance 
with  the  object  and  intent  of  the  Act  in  which  it  occurs." 
And  this  proposition  has  been  re-affirmed  and  approved  in 
several  cases.*'*     It  is  an  this  ground  that  a  peculiar  significa- 

e  The  American  Courts  also  construe  the  word  *  residence*  variously  with  a  regard 
to  the  context.  Thus  in  DeMeli  v.  De3feli,*^  the  question  was  as  to  its  significa- 
tion for  the  purpose  of  a  rule  giving  jurisdiction  over  suits  by  wife  for  separation  to 
the  Courts  of  a  State  where  the  parties  should  be  residents.  "  It  was  urged  that  although 
the  continued  purpose  of  the  defendant,  while  absent  from  it,  may  have  been  to  return  to 
this  State,  he  was,  nevertheless,  a  resident  of  Dresden,  and  not  of  the  State  of  New  York, 
and  that  his  place  of  residence  was  not  determined  by  his  domicile.  That  is  so  for  some 
purposes  ;  and  in  cases  where  it  is  applicable,  a  change  of  the  latter  is  not  essential  to 
the  change  of  the  former.  The  question  here  has  relation  to  the  legal  residence  of  the 
parties.  And  within  the  meaning  of  the  statute  providing  for  actions  of  this  character, 
the  place  of  which  the  parties  are  residents  is  that  of  their  permanent  abode  which  may 
be  distinguished  from  their  place  of  temporary  residence.  .  .  The  purposes  for  which 
residence  is  not  determined  by  domicile  are  those  within  the  contemplation  -of  some 
statutes.  Such  application  has  been  made  of  statutes  providing  for  levy  of  attachments 
on  the  property  of  non-residents,  and  the  assessment  of  taxes  on  the  personal  property 
of  residents.  Then,  and  for  the  purpose  of  such  remedy  and  taxation,  the  place  where 
the  party  actually  resides  may,  as  has  been  held,  be  treated  as  that  of  his  residence, 
although  his  domicile  is  elsewhere." 


**  XIV  p.  R.  Or.  85. 

4»  I.  L.  B.  in  Bom.  237. 

♦«  10  Oh.  n.  487. 

*i  Bamobandni  v.  K«8hav,I.  L.  R.  TI  Bom.  100. 


Kveret  v.  PreTe,  I.  L.  R.  VIH  Mad.  300. 
Gofiyami  v,  Govardhanlal,  L  L.B.  XIY  1 
640. 
«•  17  Am.  St.  Bep.  052. 
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tion  is  generally  attached  to  the  word  residence  as  used  in 
the  Insolvent  Act.  Thus  in  rt  Howard  Brothers^"^  Pontifex,  J., 
said — "That  the  word  *  reside'  in  Sec.  5  of  the  Insolvent  Act, 
when  applicable  to  the  insolvency  of  traders,  includes  a^n 
occupation  for  the  purpose  of  trading,  whether  or  not  ac- 
companied by  sleeping  or  dwelling."  In  Hurruch  Ghund^^^ 
Broughton,  J.,  referring  to  the  residence  required  by  Sec.  5  of 
ihe  Insolvent  Act,  said — **  It  has  been  held  more  than  once,  and 
very  recently  held,  that  residence  within  the  meaning  of  this 
section  may  mean  carrying  on  business  in  Calcutta,  although 
at  the  time  not  actually  dwelling  within  the  limits  of  Calcutta.*' 
In  Ham  PauU^^  the  petitioner  went  to  Calcutta  in  May  and 
stayed  there  till  the  middle  of  September  when  the  Court  rose, 
and  did  not  return  until  just  before  the  Court  re-opened,  but 
the  residence  at  Calcutta  was  held  not  sufficient  to  give  jurisdic- 
tion within  the  meaning  of  Sec.  5  of  the  Insolvent  Act. 

The  idea  involved  in  the  words  *  reside*  and  *  residence' as 
generally  used  and  understood  is  of  a  much  less  permanent 
character ;  and  while  the  residence  of  one's  family  in  a  certain 
place,  and  his  intention  to  return  there,  cannot  make  him  a*  resi» 
dent 'of  that  place,  a  man  must  be  held  to  reside,  where  he  him- 
self is  ordinarily  lodged,  even  though  his  family  should  reside  at 
another  place,  where  he  should  have  an  intention  of  eventually 
returning;  it  is  clear,  however,  as  observed  by  Plowden,  J.,  in 
Narinjan  Das  v.  Ram  Kishen^^'^  that  actual  residence  does 
not  require  a  continuous  actual  presence  every  day  and  every 
hour,  in  the  place  of  residence,  or  exclude  temporary  absence 
from  the  locality  in  which  it  lies.  On  the  same  principle, 
the  Calcutta  High  Court  in  Modhu  Soodan  v.  Cochrane^^^  said, 
that  even  if  the  defendant  **did  go  and  reside,  occasionally,  in 
his  house  at  Bhundurbatti,  but  that  he  habitually  and  ordinarily 
for  all  purposes  resides  in  Calcutta,  that  is  to  be  held  his  resi- 
dence,  under  that  section,  and  not  his  house  at  Bhundurbatti  in 
which  he  might  be  interested  as  owner."  The  distinction 
between  the  words  *  dwell'  and*  reside'  was  well  explained  in 
Emrit  Lall  v.  Kidd»^^  by  Levinge,  J.,  who  said  '*I  consider, 
that  the  word  *dwell'  has  a  more  extended  signification 
than  the  word  •  reside,'  and  means  a  permanent  as  opposed  to 
a  mere  temporary  residence.  A  traveller  putting  up  at 
an  hotel  may    be   said,   in     one  sense,    to   reside    there,    but 

^•XIB.L.R.164.  I  »»XIVP.R.Or.»l. 

*oi.L.B.VC»l.606.  »»  VIC.  L.B.417. 

*i  Vin  C.  L.  R.  14.  1  »♦  n  Hyd«,  lt7. 
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a  man  can  only  be  said  to  ^ dwell'  in  the  sense  in  which 
that  term  is  used  as  giving  jurisdiction  in  the  place  where 
he  ordinarily  and  permanently  resides.*'  This  diflFerence  in 
the  signification  of  the  two  terms  appears  to  be  borne  out 
by  the  language  of  the  first  Explanation  attached  to  Sec.  17 
of  the  Civil  Procedure  Code,  which  provides  that,  "  where  a 
person  has  a  permanent  dwelling  at  one  place,  and  also  a  lodg- 
ing at  another  place  for  a  temporary  purpose  only,  he  shall  be 
deemed  to  reside  at  both  places  in  respect  of  any  cause  of  action 
arising  at  the  place  where  he  has  such  temporary  lodging." 
It  is  thus  evident  that  the  word  *  reside 'should  be  understood 
in  the  law  relating  to  jurisdiction  as  used  in  its  strictest  sense, 
and  it  is  in  all  probability,  on  account  of  it  that  it  is  used  for 
dwell  in  the  Civil  Procedure  Code.  In  Gosvami  v.  Govardhan^^^ 
Farran,  J.,  said  : — "When  we  wish  to  speaic  of  residence  for  a 
limited  time,  we  apply  a  limiting  adjective.  In  Sec.  17  the 
term  *  residence'  is,  by  Explanation  I.,  applied  to  the  tem- 
porary lodging  of  a  defendant  in  respect  of  a  cause  of  action 
arising  at  the  place  where  he  has  such  temporary  lodging. 
That  is  an  enlarging  explanation  for  a  limited  purpose,  and 
not  an  interpretation  or  definition  of  the  word  as  usually 
understood."  This  observation  was  a  mere  obiter  dictum^ 
however,  as  the  question  in  the  case  was  in  regard  to  the 
signification  of  the  word  *  dwelling*  only  ;  and  there  is  nothing 
whatever  to  support  the  view  expressed  in  regard  to  Explana- 
tion L,  which  appears  to  have  been  introduced  simply  to 
negative  the  decision  in  Macdougall  v.  Paterson^^^  Jervis, 
C.  J.,  having  observed  in  the  judgment  of  the  Court  in  that 
cage,  that  **  where  a  party  has  a  permanent  place  of  dwelling, 
we  do  not  think  that  he  dwells,  in  the  sense  of  that  word  as 
used  in  the  Statute  (Sec.  128,  Statute  9  and  10  Vict.  Cap.  95) 
at  a  place  where  he  has  lodgings  fora  temporary  purpose  only.'* 

150.     it  is  difiicult  to  lay  down   how    many  days  a  man 
must  stay  in  any  place  and  in  what  way, 
defendant's    voluntary     go  as  to  be  said  lo  *  reside '  there.     What- 
residence  at  the  time     ^^^^  may  be  the  exact  sense  of  the  words 
of  the  institution   of       .       .  ,     -^     ,  ...»         ,       .  . 

the  suit  is  sufficient     *  residence      and    •resident,*    tne    word 
to  confer  jurisdiction.     *  reside  '  appears  to  imply  a  stay  of  even 
a  less  permanent  character  than  that  con- 
noted by  those  terms ;  but  on  the  other  hand,  it  may    be   laid 
down  as  certain  that  when  a   man   goes  lo  any  particular  place 


»»  I.  L.  B.  XIT.  Bom.  649.  |  s  ^n  c.  B.  7W. 
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with  a  definite  object  and  for  a  definite  purpose,  wliich  he 
expects  to  finish  within  a  short  definite  time,  intending  and 
expecting  to  leave  that  place  as  soon  as  that  object  and  that 
purpose  are  accomplished,  he  cannot  be  said  to  reside  there. 
Thus,  where  a  man  went  from  Cawnpur,  where  he  had  resided 
for  some  time  and  left  his  wife,  to  file  his  petition  of  insolvency 
in  the  Calcutta  High  Court,  which  he  did  after  staying  there 
for  eight  days  in  an  hotel,  alleging  that  he  intended  to  reside 
there,  it  was  held  that  he  could  not  be  said  to  reside  in 
Calcutta/'  The  same  was  held  by  the  Punjab  Chief  Court  in 
Parker  v.  The  Simla  Bank  Corporation^^  and  in  England  in 
ex  parte  Hains  re  Bianconi/^  There  was  no  doubt  some 
confusion  in  these  cases  between  the  words  •  to  dwell '  and  *  to 
reside,'  but  the  latter  is  the  word  most  frequently  used  in  the 
judgments. 

It  has  been  held,  however,  that  the  residence  at  the  time 
of  the  institution  of  the  suit  will  be  suflBcient  to  confer  jurisdic- 
tion, even  though  it  may  have  commenced  only  a  day  before,^® 
and  for  that  very  purpose,  provided  the  residence  is  actual  and 
bond  fide^  and  not  merely  colorable  or  collusive  and  therefore 
no  residence  at  all.^^  Nor  is  the  summons  required  to  be 
served  on  the  defendant  personally  in  any  case,  as  Sees. 
82  and  83  broadly  lay  down  that  when  the  summons  can- 
not for  any  reason  be  served  in  the  ordinary  way,  it  may  be 
ordered  to  be  served  in  such  other  manner  as  the  Court  thinks  fit; 
this  substituted  service  being  as  effectual  as  the  service  person- 
ally on  the  defendant.  It  is  not  considered  necessary  even  that 
a  non-resident  plaintiff  should  be  within  the  jurisdiction  of  a 
Court  in  order  to  maintain  an  action  therein,  and  Mr.  Hawes 
says,^  that  **  an  absent  foreigner  may  maintain  an  action  in  the 
Courts  of  a  State  against  a  non-resident  alien,  if  the  latter  be 
personally  served  with  process  within  the  territorial  limits  of 
the  Court." 

A  person  in  the  employ  of  a  Foreign  Government  staying 
under  the  orders  of  the  British  Government  at  a  particular 
place  in  British  India,  was  held  to  reside  there,  and  to  be  sub- 
ject to  the  jurisdiction  of  the  Courts  even  in  respect  of  debts 
incurred  by  him  in  his  own  foreign  country.^'  Even  a  pri- 
soner has   been  held  to  reside  at  a   place  where  he  is  lawfully 

»'  1  B.  L.  B.  84.  I  •*  MMsoy  «.  Burton,  27  L.  J.  Ex.  101. 

«•  1S78  P.  R.  No.  34.  I  S2  Haw.  Jur.  87. 

*•  9  L  T.  N.  S.  847.  I  **  Dwarka  Dai «.  Jhoolal,  I.  S.  D.  A.  Oal.  8el. 

«•  Madoo  9,  Bnlloo,  Hor.  14a.  I  R«p.  410. 
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confined.^*  The  word  '  voluntarily/  appears  to  have  been  used 
to  avoid  such  a  construction,  as  usually  a  person's  compulsory 
residence  at  any  place  is  not  considered  sufficient  to  give  juris- 
diction to  the  Courts  of  that  place  over  him.«^ 

151.     The  other  circumstance  giving  jurisdiction  in  tran- 
Ghamcter  of  business     ^^^^Y  ^uits  to  a  Court  is,  as  observed  above, 
the   carrying      of    the  defendant's  carrying  on  business  or  per- 
which    can  confer     sonally  working  for  gain  witliin  the  local 
jurisdiction.  ^^^^  ^f  the  Court's  jurisdiction.  There  has 

been  some  conflict  of  opinion  as  to  the  character  of  the  business 
that  is  contemplated  by  the  rule.  This  conflict  has  been  espe- 
cially marked  as  to  whether  the  business  of  carrying  on  the  Go- 
vernment is  such  a  business  and  whether  it  can  be  held  to  give 
jurisdiction  over  a  suit  against  the  Secretary  of  State  for  India 
to  a  Court  which  otherwise  does  not  possess  it.  In  Ganesh  Das 
V.  Secretary  of  State  for  India^^  it  was  held  that  the 
defendant  Secretary  of  State  could  not'  be  said  to  carry  on 
business  at  Rawalpindi.  It  was  not  necessary  for  the  decision 
of  the  case  to  express  any  opinion  as  to  whether  he  could  be 
said  to  carry  on  business  at  the  seat  of  each  of  the  Local 
Governments  in  India.  Even  that  was  denied,  however,  in 
Bundle  v.  The  Secretary  of  State^^^  in  which  it  was  held 
that  the  carrying  on  of  the  business  of  the  Government  could 
not  be  considered  to  be  carrying  on  of  business  within  the 
meaning  of  the  12th  clause  of  the  Letters  Patent.  Wells,  J., 
observed  in  the  case  that — **  the  words  carry  on  business  and 
personally  work  for  gain  do  not  refer  to  an  institution  like  the 
Government  of  India.'*  This  observation  was  considered  a  mere 
obitur  dictum  in  Biprodas  Dey  v.  Secretary  of  State  for 
India  in  Council,^^  in  which  Pigot,  J.,  held  that  the  Secre- 
tary of  State  was  rightly  sued  at  Ualcutta,  the  capital  and  chief 
seat  of  the  Government  of  India,  and  said : — «*  I  own  that  it 
seems  to  me  very  difficult  if  the  Secretary  of  State  be,  in  this 
country,  a  legal  person,  in  any  sense,  to  hold  that  he  does  not 
carry  on  business  in  Calcutta.  He  enters  into  contracts,  as  for 
instance,  in  the  conduct  of  the  opium  business  of  the 
Govemmenty  institutes  suits  in  respect  of  breaches  of  such  con- 
tracts, and  appears  as  a  judgment-creditor  in  this  Court  and 
in  the  Insolvent  Court.  The  State  Railways  are  held  and 
their  affairs  conducted  in  his   name,  and  some  of  them  have 


•*  0»lipr»Mud  0.  PrmnldMen.  Mot.  165. 
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their  chief  places   of  business   here If  it  be  the 

law  that  the   Government  (or  now  the  Secretary  of  State)  can 
only  be  sued  in  the  High  Courts,  if  all  or,  with  leave  grantedt 
part  of  the  cause  of  action   arose   within  the   local  limits,  then 
the  following  cases  were  gone  into   and  decided  without  juris- 
diction.    Ross  Johnson  v.   Secretary  of  State,^^  dismissed,  no 
doubt,   on    the   merits,   but   entertained  without  jurisdiction  if 
Rundle*s  case  is  conclusive  ;   The  P.  and  0.  S.  iV.  Company 
V.   Secretary  of  State,'^^  decided  by  Peacock,  C.  J.,  Jackson, 
J.,  and  Wells,  J.     In  that  case,  as  was  admitted  in  argument  in 
the  present,    the   cause  of  action  arose  outside  the  local  limits. 
That  no  doubt  was  a  case  from  the  Small  Cause  Court,   Brito 
V.  Secretary  of  State^^^  beforethepresentChief  Justice  Sargent, 
in  which  case  the  cause  of  action  arose  outside  Bombay.     Hari 
Bhanji  v.  Secretary  of  State^'^^  in  which  case  the  cause  of  action 
arose  outside  the  jurisdiction,  and   Rundle*s  case  was   cited." 
Pigoti  J.,  further   expressed   his   concurrence   with    the   view 
laid  down  by  Sir  Colley  Scotland,  C.  J.,  in  Subbaraya  Mudali 
v.  the  Governments''^  \n  which  the  learned  Chief  Justice  said : — 
**  As   regards  the  Government,   assuming   the  Local  Govern- 
ment to  be  meant,  we   are  of  opinion    that  the   Government 
must   be  considered   as  carrying  on   its   business  at  the  place 
where  the  members  of  the  governing   body  meet  and  deliberate 
upon  the  affairs  of  Government,  and  as  such,  decide   upon  and 
issue   their  authoritative  orders.     Under   the    Charter   of  the 
late  Supreme  Court,  suits  against  Government  were  instituted 
asrainst  the  East  India  Company,  and,  since  the  passing  of  the 
21  and    22   Vic.  c.  106,   against   the    Secretary   of  State   in 
Council.     But  in  the  Civil    Procedure  Code,   by   which  the 
procedure  in  the   High  Court  is   now  governed,  suits  against 
the  Government  are  provided  for,  and  no  distinction  is  pointed 
out,  between  the  Snprenie  Government  at  Calcutta  or  the  Sec- 
retary of  State  in  Council,  and  the   Government  of  each  Presi- 
dency.    But  having  referred  to  the  Regulations  in  force  prior 
to  the  Civil  Code  as  respects  suits  against  Government  and  its 
oflBcers  in  the  Civil   Courts  of  the  Mofussil,  we   think  that  in 
suits   brought   against  the  Government,  eo  nomine^  under   the 
provisions   of  the  Code,  the   Local   Government  must  be  con- 
sidered as  the  party  sued ;  and  having  reference  to  Sec.  5  which 
does  not  contain   the   words   *  carrying   on    business,'  we   may 

••  n.  Hyde,  153.  |  »'  I.  L.  E.  VL  Bom.  251 
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observe  that  the  jurisdiction  to  entertain  suits  against  the  Gov- 
ernment as  such  under  that  section  alone  \iouId,  it  seems  to 
us,  exist  only  where  the  cause  of  action  arose.  In  the  Letters 
Patent,  however,  the  additional  words,  *  carrying  on  business,' 
can,  we  think,  reasonably  be  applied  to  the  Government  as  a 
deliberative  body,  and  to  the  locality  where  its  members  meet 
and  exercise  all  the  functions  of  Government;  similar  words  are 
to  be  fi)und  in  the  County  Courts'  Act  9  and  10  Vic.  c.  95, 
and  the  cases  in  which  a  construction  has  been  put  upon  them 
by  judicial  decisions  in  England,  in  regard  to  their  application 
to  an  incorporated  Company,  bear  a  strong  analogy  to  the 
present  case/* 

The  view  of  Mr.  Justice  Wells  was  followed  however  in  Doya 
Narainv.  The  Secretary  of  Slate  for  India  in  Councilf^^  in 
which  a  Division  Bench  of  Calcutta  High  Court  held,  that  the 
business  of  governing  a  country  was  not  a  business  within  the 
meaning  of  CI.  12  of  the  Letters  Patent,  and  that  the  Seijretary 
of  State  could  not  be  said  to  carry  on  business  anywhere,  and 
that  it  appeared  to  have  been  overlooked  in  the  Madras  Gase^ 
that  the  suit  should  have  been  considered  as  brought  against 
the  Secretary  of  State,  and  that  Sec.  65,  Act  21,  22  Vic.  c. 
106,  did  not  constitute  the  Secretary  of  State  a  body  corporate, 
but  simply  laid  down  that,  that  officer  and  department  should 
be  sued  as  a  body  corporate,  the  object  of  the  suit  being  to 
obtain  satisfaction  of  the  plaintiff's  claim  out  of  the  Indian 
Exchequer,  the  suit  not  being  really  against  any  person  or  any 
real  body  corporate,  and  that  view  was  supported  by  the 
observations  of  Lord  Justice  James,  in  Kinloch  v.  Secretary 
of  State  for  India  in  Council  J^^ 

Zamindari  business  is  not  business  of  the  kind  contemplated 
by  the  rule;  but  it  is  not  commercial  business  alone  that  is 
contemplated.  Where  a  man  showed  that  he  was  in  daily 
attendance  upon  his  patients  as  Surgeon,  Apothecary,  and 
Accoucheur  within  a  certain  District,  he  was  held  to  be  car- 
rying on  business  in  that    District.     In    Gosvami  v.   Govar^ 

f  James,  L.  J.,  in  this  case  incidentally  observed  that — "when  you  look  at  the  Act  21 
and  22  Vic.  c.  106,  all  the  property  and  assets  of  the  East  India  Company  were  not 
transferred  to  any  body  corporate  which  were  successors  to  the  East  India  Company,  but 
were  vested  in  the  Crown  in  trust  for  the  Government  of  India  ;  and  the  words  'iThe 
Secretary  of  State  for  India  in  Council'  which  are  mere  words  providin^r  that,  that  officer 
and  department  would  be  capable  of  suing  and  being  sued,  are  nothing  more  in  my 
judgment  than  words  indicating  the  mode  by  which  the  Goyemment  of  India  is  to  sue  and 
be  sued. 

wi.L.m.XIVCal.Ml  I  "WCh.D.8. 
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dhanlalj^  Farran,  J.,  said: — **  A  man  who  receives  presents  or 
offerings  and  reckons  and  keeps  an  account  of  them  is  not,  in 
ordinary  language,  considered  to  carry  on  business,  even  though 
he  may  be  a  man  held  in  reverence  by  his  devotees  as  of  super- 
human holiness.  The  fact  of  the  offerings  being  on  so  large 
a  scale  and  coming  from  such  an  extended  area  that  the  de- 
fendant is  obliged  to  employ  servants  to  collect  and  keep  an 
account  of  them,  does  not  alter  the  character  of  the  defendant's 
source  of  livelihood,  which  remains  notwithstanding  its  magni- 
tude eleemosinary It,  of  course,    does   not 

alter  the  position  that  the  defendant's  servants  banked  with 
several  native  saukars.  The  defendant's  occupation  is  certainly 
not  that  of  a  money-lender."  Mere  employment  with  another 
is  not  carrying  on  business.  Thus  a  shopman  has  been  held 
not  to  carry  on  business  at  his  master's  shop,'^  and  a  Solicitor's 
clerk  not  to  carry  on  business  at  his  master's  office/®  So  also 
clerks  in  Government  offices  are  held  not  to  carry  on  business 
where  the  offices  are  situate.^^  All  these  would,  however,  cer- 
tainly  be  deemed  to  personally  work  for  gain  where  the  offices 
are  held. 

152.     As  to  the  expression  "carry  on  business  or  person- 
The    carrying    on    of    ^^b    ^ork    for    gain/'  it  is    the    words 
the  business  need  not     <  carrying  on  business '  only,  that  are  used 
be  personal.  for    the    purpose  in   the   English    Acts 

relating  to  jurisdiction.  The  framers  of  the  Code  of  1869, 
proposed  to  use  in  lieu  thereof  the  words  '  work  for  gain '  only. 
On  the  8th  September,  1858,  the  Chairman  of  the  Legisla- 
tive Council  asked  if  the  words  *  work  for  gain '  were 
intended  to  mean  a  •  personal  work  for  gain,'  and  was  informed 
that  such  was  the  intention.  On  that,  the  addition  of  the 
word  *  personally '  was  proposed  and  agreed  to,  with  a  view  to 
show  that  a  constructive  working  was  not  intended.  This  res- 
triction naturally  led  to  the  introduction  of  the  words  '  carry  on 
business.'  The  very  arrangement  of  the  words  shows  that  the 
word  *  personally '  could  not  have  been  intended  to  qualify  the 
expression  *  carry  on  business  '  also,  and  that  it  is  not  a  per- 
sonal carrying  on  of  the  business  that  is  intended  by  the  section. 
No  doubt  in  Subbaraya  Mudali  v.  the  Governments^  Sir  Colle 
Scotland,  C.  J.,  very  strongly  expressed  it  as  his  opinion,  tha  i 
the   words  carry  on   business  could  not  have   been  intended 

ic  L  L.  B.  XIV  Bom.  551.  I       '•  Jttckley  r.  Haxm.  6  Bx<ni.  43. 
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to  be  taken  in  their  most  general  sense,  that  they  must  there- 
fore be  held  to  denote  a  personal  carrying  on  of  the  business 
by  the  defendant,  that  otherwise  *a  man  living  at  Calcutta  or 
Bombay,  or  any  other  distant  place,  and  there  carrying  on  in 
person  his  business,  might,  because  of  his  carrying  on  business 
here  by  a  gumashta^  clerk  or  agent,  or  by  occasional  visits 
only,  be  sued  in  this  Court  at  the  discretion  of  the  plaintiff 
without  any  regard  to  the  place  where  the  cause  of 
action  arose;  and  this  evident  inconvenience  and  hard- 
ship could  not  have  been  intended.^  His  opinion  was 
modified  however,  in  Chinnammal  v,  Tulukannatammal,^^ 
in  which  it  was  held  that  a  person  cannot  be  said  to  dwell 
where  he  has  no  place  of  business,  and  the  sales  are  effected  by 
another  in  his  trade  or  business  of  a  general  broker  for  a  com- 
mission received  from  the  purchasers  ;  and  the  learned  Chief 
Justice  said;  **  Giving  proper  effect  to  the  other  words  of  the 
provision,  the  section,  I  think,  requires  that  the  defendant 
should,  at  the  time  of  the  commencement  of  the  suit,  carry  on 
within  the  local  limits  of  the  Court's  jurisdiction  some  indepen- 
dent regular  business  in  person,  as  in  the  case  of  Mitchell  v. 
Htnder^^'^  or  at  any  office  or  other  fixed  place  of  business^'  either 
personally,  or  by  clerks,  or  servants  employed  by  the  defendant 
and  conducting  the  business  under  his  control  and  in  his 
individual  or  partnership  name."  The  same  view  has  been 
taken  in  Muthaya  Ghetti  v.  Allan^^^  in  which  the  defendant 
carried  on  business  at  several  places  by  means  of  agents,  and  8ir 
Charles  Turner,  C.  J.,  in  tlie  Original  Court  said: — **  Although 
persons  working  for  gain  within  those  limits  are  not  liable  to  the 
jurisdiction    of  the  Court   unless  they  personally    work  within 


g  The  Calcutta  High  Court  later  on  followed  that  view  in  Chnndee  Chm-n  v. 
Uduljee,'^^  in  which  Sir  Richard  Garth,  C.  J.,  said,  in  the  judgment  of  the  Court — "We 
are  not  prepared  to  dissent  from  the  authorities  cited  in  the  reference  of  Subbaraya 
Mudali  V.  The  Oovernment^^^  and  Mitchell  v.  Hudson.'^'^  which  lay  down,  that  the 
carrying  on  of  business  must  be  personal  on  the  part  of  a  defendant,  if  it  is  sought  to  bring 
him  within  the  jurisdiction  of  the  Small  Cause  Court  on  the  ground  of  carrying  on 
business."  The  circumstances  of  this  case  were  peculiar,  as  jurisdiction  was  sought  in  the 
ease  against  a  person  who  had  dissolved  his  partnership  and  since  the  dissolution  taken  no 
part  or  interest  in  the  partnership  business,  and  remained  liable  to  the  plaintiff  only  on 
account  of  not  giving  a  proper  notice  of  the  dissolution,  and  Sir  Richard  Garth,  observed, 

that "  if  he  can  be  said  to  carry  it  on,  it  is  only  in  the  sense  that  he  has  not,  as  against 

the  plaintiff  and  other  old  customers,  properly  put  an  end  to  the  authority  of  his  former 
partners  to  bind  him  by  their  acts  done  in  the  partnership  name."  No  other  grounds  were 
given  for  the  decision,  and  it  is  not  likely  to  be  followed. 
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the  limits,  there  is  nothingr  in  the  provisions  of  the  Letters  Patent 
which  confines  the  jurisdiction  of  the  Court  to  persons  who 
personally  carry  on  business  within  the  limits,  and  the  omission 
of  the  term '  personally '  before  the  words  *  carry  on  business/  and 
its  introduction  before  the  words  '  work  for  gain  '  offered  a  strong 
argument  that  it  was  not  intended  the  former  words  should  be 
so  limited/'  On  appeal,  Kindersley  and  Tarrant,  JJ.,  took  the 
same  view,  and  agreed  with  the  Chief  Justice  that  Sec.  12  "does 
not  require  persons  to  personally  carry  on  business  within  the 
limits  specified.*'  These  decisions  were  followed  by  Mr. 
Justice  Scott  in  Kessowji  v.  Khimji.^^  In  the  recent  case  of 
Girdhar  v.  Kassigavj^^  it  was  not  even  disputed  that  as  a 
general  rule,  the  carrying  on  of  business  need  not  be  personal, 
and  Sir  Charles  Sargent  said,  that  the  decision  in  Muthaya 
Ohetti  V.  Allariy  and  the  reasons  jjiven  in  support  of  it  by  Sir 
Charles  Turner  were  conclusive.  It  is  jjenerally  agreed  upon 
however,  that  employing  a  person  as  one's  commission  agent  or 
simply  consigning  goods  to  a  commission^*'  or  general  agent^^  for 
sale  by  him  in  the  exercise  of  his  own  calling  does  not  consti- 
tute carrying  on  business  iit  the  place,  where  that  person  or 
agent  may  be  residing  or  carrying  on  his  own  business,  or 
doing  or  selling  what  he  may  have  been  employed  to  do  or  sell. 

153.     In  Kessowji  v.  Khimji^^^  Scott,  J.,  held,    however, 
that  on  account  of  the  general  principles   of 
The  carrying  on  busi-     International  law  the  carrying  on  of   busi- 
ness by  a  foreigner     ^^^^  j^    ^  mere  agent  will  not  confer    iuris- 
to  ffive  jurisdiction       t-  ,.    -^  ,•        tt"    u     r^        ^  ' 

must  be  personal.  diction  on  the  High  Court  over  a  non- 
resident foreigner.  The  learned  Judge 
thought  that  he  could  give  the  word  ^  defendant  '  in  the  same 
clause  a  double  meaning,  i.e.,  a  limited  sense  as  regards  juris- 
diction over  those  who  carry  on  trade,  and  a  general  sense  in- 
clusive of  foreigners  and  British  subjects  in  its  application  to 
those  who  personally  work  for  gain  or  dwell  there,  as  **  to  do 
otherwise  would  be  contrary  to  the  general  presumption,  that 
the  Legislature  does  not  intend  to  exceed  its  jurisdiction  ;  and 
it  would  be  a  violation  of  the  rule  that  every  statute  is  to  be 
interpreted  and  applied,  so  far  as  its  language  admits,  so  as  not 
to  be  inconsistent  with  the  comity  of  nations,  or  with  the  estab- 
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lished  rules  of  Private  International  Law.  All  general  terms 
must  be  narrowed  in  construction  to  avoid  any  such  viola* 
tion."* 

This  limitation  in  regard  to  non-resident  foreigners,  of  the 
expression  'carrying  on  business'  has  been  disapproved  by  a  Di- 
vision Bench  in  Girdharv.  Kassigar^^^  in  which  it  was  contended 
that  the  Bombay  Small  Cause  Court  had  no  jurisdiction  as  the 
defendant  resided  in  Cutch,  a  Native  State,  and  carried  on 
business  in  Bombay  only  by  a  Munim;  and  the  contention 
was  overruled.  Sir  Charles  Sargent,  C.  J.,  said,  that  there 
was  no  authority  for  there  being  any  so  comprehensive  a  rule 
of  construction  as  was  relied  upon  by  Scott,  J.,  and  referred 
to  the  case  of  Companhia  de  Mozambique  v.  British  South 
Africa  Company ^^^  in  which  Lord  Esher,  M.  R.,  said — **The 
question  whether  the  courts  of  a  nation  will  or  will  not 
entertain  jurisdiction  of  any  dispute  is  to  be  determined 
exclusively  by  the  nation  itself,  i.e.,  by  its  Municipal  law.  If 
by  express  legislation  the  courts  are  directed  to  exercise  juris- 
diction, the  courts  must  obey.  If  there  is  a  proper  inference 
to  the  same  effect,  the  result  is  the  same.  But  there  are 
certain  rules  which  have  by  universal  consent  indicated  the  cir- 
cumstances from  which  the  inference  may  properly  be  drawn." 
The  learned  Chief  Justice  after  observing  that  one  of  those 
rules  was  that  primd  facie,  all  legislation  was  territorial,  and 
that  the  question  was  whether  the  Indian  Legislature  did  not 
intend  to  depart  from  that  rule,  said : — **  It  may  be  true  that 
non-British  subjects  who  do  not  reside  in  British  India  do  not 
make  themselves  personally  subject  to  the  general  Municipal 
law  of  British  India,  still  by  establishing  their  business  in 
British  India,  from  which  business  they  expect  to  derive  profit, 
they  accept  the  protection  of  the  territorial  authority  for  their 
business  and  their  property  resulting  from  it,  and  may  be  fairly 
regarded  by   so  doing  as  submitting  to  the  jurisdiction  of  the 

h  The  learned  Judge  addetl  in  the  case»*  that — "A  careful  consideration  of  ex-partt 
Slain  ®3  shows  that  the  English  Courts  entirely  support  this  view.  That  case  decided  th*t 
the  general  word  '  debtor*  used  in  the  Bankruptcy  Act  of  1869,  did  not  apply  to  a  foreigner 
resident  abroad,  even  though  he  was  a  memljer  of  an  English  firm  who  had  traded  and 
contracted  debts  in  England,  ^ut  imu^-partt;  Crisyin^  ^*  it  was  decided  that  the  same 
general  word  in.  the  same  statute  did  apply  to  a  foreigner  domiciletl  abroad  if  he  commits  an 
act  of  bankruptcy  in  England,  although  he  may  have  left  England  before  the  petition  for 
adjudication  was  presented."  It  may  be  added  that  this  decision  in  ex-parte  OrUpin 
was  quoted  with  approval  in  ex  parte  Pascal,^^  in  which  Mellish,  L.  J.,  held,  that  it  made 
no  difference  if  the  debt  were  contracted  abroad. 

»»  120h.  D.  682.  f  »•  I.  L.  R  XVH  Bona.  6«2. 

»4  8  Gh.  Ap.  874.  I  •"*  ( 18Q3)  2  a  B.  968. 
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courts  of  the  country.     Moreover,   in   considering   what  was 
the  true   intention    of  the  Legislature,    it  is   right   to  bear  in 
mind  the  special  circumstances  of  the  Presidency  towns  in  this 
country  as  regards  the  great  number  of  non-British  subjects 
who  carry  on  trade  within  them,  either  personally  or  by  their 
munims  and    other  agents,  and   are  constantly    having  transac- 
tions with  British  subjects  giving  rise  to  causes  of  action  both 
within  and  outside  the  Presidency  towns,  the  latter  of  which  do 
not  fall  under  cl.  (a) — a  circumstance  which  might  well  affect 
the    Legislature  in   determining  the  jurisdiction  of  the  Presi- 
sidency  Courts,  as  regards  defendants.     These    considerations 
coupled    with   the   general   language    of  the    clause,    which 
requires  it  to  be  construed   as  giving  jurisdiction   to   try  suits 
against  defendants  generally  who  satisfy  any  one  of  the  condi* 
tions  mentioned  in  the  clause  irrespective  of  their  being  British 
or  non-British  subjects,  create,  in  my  opinion,  a  strong  presump- 
tion   in  favor  of  a    less    strict  application  of  the  *  territorial ' 
principles  of  construction  above    referred    to,  than  was  adopted 
in  Kessowji  Damodar  v.  Khimji  Jairam  ;^®  and  1  cannot  think 
that  the  above  considerations  are  entitled  to  less  weight  because 
the   construction   would    enable   actions   to  be    brought  in  the 
Presidency   Courts   against   non- British   subjects   on  causes  of 
action  arising  out  of  British  India  or  even  out  of  India.     Such 
causes  of  action  would  necessarily  be  personal  action,  to  which 
the  rule  of  territoriality  has   never   been  applied  in  England." 
Starling,  J.,  said  *'  The  Legislature  has  enacted  that,  if  a  person 
carries   on   business    within    the   jurisdiction,    a   suit   may  be 
brought  against  him,   and  I  do  not  think  we  ought   to  explain 
away  the  plain  words  of  this  enactment  and  say  that  it  is  not 
every  person  who  carries  on  business  within  the  jurisdiction  who 

may  be  sued,  but  only  British    subjects 

The  real  test  in  these  cases  is  whether  the  defendant  has  done 
within  the  jurisdiction,  either  personally  or  by  his  authorized 
agent,  an  act  which  brings  him  within  the  terms  of  the  enact- 
ment applicable  to  his  case,  and  I  do  not  see  any  reason  why 
the  trading  of  a  foreigner  by  his  servants  within  the  jnrisdiction 
should  not  be  held  to  be  such  an  act.'* 

It  was  urged  against  this  construction,  that  the  Foreign 
Courts  would  not  recognize  a  judgment  passed  by  a  British 
Court  in  such  a  case,  but  the  learned  Judges  relying  on 
Ashburt/  v.  Ellis^  said  tijat,  that  was  not  a  matter  for  their 


»•  I.  L.  R.  XII  Bom.  507.  |  •»  1803  Ap.  Cft.  330. 
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consideration.  It  may  be  observed,  however,  that  the  question 
before  their  Lordships  of  the  Privy  Council  was  of  the  validity 
of  a  New  Zealand  Statute,  and  not  of  its  construction ;  and  the 
actual  decision  of  their  Lordships  turned  on  the  concrete  facts 
of  the  particular  case.  Further  the  fact  of  a  general  recognition 
or  non-recognition  of  a  jurisdiction  by  the  general  consent  or 
coipity  of  nations  is  often  taken  into  consideration  in  determin- 
ing the  existence  of  a  jurisdiction,  when  the  jurisdiction  is  not 
conferred  by  express  and  distinct  words;  and  the  rules  of  pro- 
cedure construed  subject  to  the  question  of  the  existence  of 
jurisdiction  as  determined  on  general  principles.  This  was 
affirmed  in  Gookney  v.  Anderson^^^  in  which  Lord  Westbury 
said, — •*  Any  rules  which  a  Court  of  Justice  may  make  touching 
its  procedure  must,  of  course,  be  taken  as  intended  to  apply 
only  to  such  jurisdiction  and  authority  as  it  has  the  right   to 

exercise It  would  be  absurd  to  suppose  that  the 

authority  to  make  orders  for  the  improvement  of  procedure 
involved  authority  to  usurp  a  new  jurisdiction,  either  in  respect 
of  persons  or  of  things."  This  was  quoted  with  approval  by 
Lord  Esher,  M.  R.,  in  the  very  case  of  Gompanhia  de  Mozam- 
bique, *  which  was  relied  on  by  Sir  Charles  Sargent,  and  in 
which  the  question  was  as  to  whether  the  English  Court  had 
jurisdiction  over  suits  for  trespass  to  real  property  in  Foreign 
Territory  in  Africa.  Lord  Esher,  M.  R.,  himself  also  said  in 
his  judgment  in  that  case — "With  regard  to  acts  done  outside 
its  (a  nation's)  territory,  it  (the  nation)  has  no  jurisdiction  to 
determine  the  resulting  rights  growing  out  of  those  acts  unless 
such  jurisdiction  has  been  allowed  to  it  by  the  comity  of 
nations.  This  reduces  the  question  to  be,  whether,  in  regard 
to  an  act  of  trespass  done  to  land  situated  outside  its  territory, 
there  is  evidence  to  justify  the  inference  that  by  the  comity  of 
nations  the  jurisdiction  to  determine  the  rights  resulting  from 
such  an  act  has  been  allowed  by  other  nations  to  this  country, 
and  has  been  accepted  by  this  country.  And  the  form  of  the 
inquiry  shows,  that  the  solution  of  that  question  does  not  de- 
pend upon  the  laws  of  procedure  in  litigation  adopted  by  this 
country,  but  upon  the  coinity  of  nations  as  between  this 
country  and  other  countries.  .....  That  the  Muni- 
cipal rules  of  procedure  are  not  to  be  considered  until  the 
question  of  jurisdiction  is  determined  is  pointed  out  by  Lord 
Westbury  in  Cockney  v.  Anderson,  that  the  English  rules  of 
venue  are  rules  made  for  the  purpose  of  determining   in  what 

100  1  D./.  and  S.  36o.  i  '  (1892)  2  a  B.  358. 
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part  of  EDgland  certain  causes  shall  be  tried  by  the  English 
Common  Law  Court  or  Courts  cannot  be  denied.  They  are, 
therefore,  rules  for  regulating  the  procedure  of  the  English 
Court  or  Courts.  They  can  be  applied  only  to  the  trial  of 
causes  which  the  English  Courts  have  jurisdiction  to  try.  The 
question  of  jurisdiction  cannot  he  made  to  depend  on  those 
rules.  It  must  be  determined  by  other  considerations  before 
those  rules  can  have  any   application.     .     .  The   truth  is 

that  there  are  two  kinds  of  venue,  the  one  venue  for  determin- 
ing jurisdiction,  the  other  venue  for  determining  place  of  trial. 
The  one  is  international,  the  other  municipal.  •  •  .  A 
great  number  of  cases  were  cited  in  which  the  English  Courts 
have  exercised  jurisdiction  in  respect  of  acts  done  abroad.  By 
universal  consent  they  were  triable  by  English  Courts,  because 
they  were  transitory  actions.  Nevertheless,  the  want  of  a  venue 
for  trial  was  a  difficulty  in  them,  which  was  overcome  by 
a  fiction.  But  such  a  fiction  was  never  attempted  to  be  used 
on  the  real  or  local  actions  on  which  the  courts  had  not  juris- 
diction. On  appeal  from  the  decision  in  that  case  to  the  House 
of  Lords,  their  Lordships  expressly  re-affirmed  the  principle, 
that  the  Judicature  Acts,  being  enactments  for  the  improve- 
ment of  procedure  must  not  be  so  construed  as  to  give  a  new 
jurisdiction  to  the  High  Court,  unless  the  intention  of  the 
Legislature  to  the  contrary  is  perfectly  clear. ^ 

154.     It  is  not  necessary  to  a  man  being  held  to  carry  on 
Carrying  on  of  business     business  at  m    place,  that  he  should  carry 
need  not  be  of  a  per-     on  the  business  there  permanently.     The 
manent  character.  contrary   appears    to  be  the    practice    in 

England.  Thus  a  builder  who  took  a  contract  to  erect  build- 
ings in  a  certain  district  and  set  up  workshops  and  a  counting- 
house  there,  but  retained  his  permanent  place  of  business  else- 
where, was  held  not  to  carry  on  business  in  that  district.'  Here, 
however,  a  person  who  had  no  regular  office,  but  went  once  or 
twice  a  week  from  the  Mofussil  to  a  friend's  house  in  Calcutta, 
and  saw  people  there  on  business,  and  contracted  there  with 
some  man  for  the  hire  of  cargo  boats,  was  held  to  carry  on 
business  or  personally  work  for  gain  at  Calcutta.^  In  Hurjee- 
bundas  v.  Bhugwan  Doss^^  the  defendant  had  his  main  business 
in  Patna  district,  but  used  to  send  to  Calcutta  thousands 
Rupees  worth  of  country  produce,  and  used  himself  to  go  there 
three,  four  or  five  times  in   the  year,  and  stay  with  his  arhut^ 

^  British  South  Africa  Co.  o.  rompanhia  de  Mo-   i       >  Ctorslett  r.  Harris*  30  L.  T.  75. 

caiubiqu«  \Vm'\y  A.  C.  602.  |       4  Grish  Ghunder  o.  CollinB,  II  Hyde,  79. 
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dar^  and  sell  his  goods  there,  paying  the  arhutdar  a  commission 
on  the  price  of  the  goods  sold  and  no  rent  of  the  place.  Phear, 
J.,  held,  that  he  could  not  be  said  to  carry  on  business  at  Calcutta, 
observing,  '*  that  the  carrying  on  business,  for  the  purpose  of 
that  Clause,  must  involve  pretty  much  the  same  element  of 
permanency  as  is  necessary  to  convert  a  mere 'staying*  into 
'dwelling.' "  This  decision  was,  however,  reversed  on  appeal  by 
Norman,  0.  C.  J.,  and  Macpherson,  J.,^  and  the  substitution 
now  of  the  word  *  reside'  for  *  dwell  '  destroys  the  basis  of  the 
analogy  on  which  the  argument  of  Phear,  J.,  was  based.  In 
Bill  No.  II  of  the  Civil  Procedure  Code  of  1877,  an  Explana- 
tion was  added  to  provide  that  the  business  contemplated  must 
be  carried  on  at  a  fixed  place  for  at  least  a  certain  time,  but 
the  Explanation  was  omitted  from  Bill  No.  III.  As  to  the 
personally  working  for  gain,  however,  Farran,  J.,  has  expressed 
an  opinion  in  Gosvaun  v.  Govardhanlalj'^  that  the  working 
should  be  habitual  as  was  the  case  in  Narain  Das  v. 
Newton,^  and  said,  *'  To  constitute  work,  there  must  be  some 
mental  or  physical  effort.  To  take  advantage  of  an  innate  holi- 
ness as  a  reason  for  accepting  presents  or  offerings  as  your 
natural  due,  is  not  work  in  the  usual  acceptation  of  that 
term  ;  nor  is  the  blessing  which  the  defendant  invokes  upon  the 
dwellings  which  he  visits."  In  Narain  Das  v.  Newton,^  an 
Advocate  of  a  High  Court,  going  there  whenever  engaged  to 
appear,  was  held  to  personally  work  for  gain  within  its  limits 
even  though  he  resided  outside  them. 

155.     A  business  may  of  course  be  carried  on  by  a  person 

for  the  purpose  of  the   rule   relating   to 

Carrying  on  of  business    jurisdiction  at  more  than   one   place  at 

need  not  be  in  one     the  same  time.    This  was  admitted   even 

place  exclusively.  in  Brown    v.    London  and   North-West 

Railway  Go.i^  in   which  it  was   held  that 

a    business  could   only   be  said    to   be   carried,  where  it  was 

managed,  and   the   place  of  business  in   general  must  be  the 

place  where  the  general  superintendence  and  management  take 

place.     In  Shiels  v.    Great   Northern  Railway  Oo.^^^  it   was 

only  held  that  a    Railway    Company    could    not    be   said    *to 

carry  on  its  business'  in  a. particular   district,   merely    because 

it  had  there  a  station  where  tickets  were  issued,   and    contracts 

in  relation  to  the  carriage  of  goods  made  ;   as   the  issuino;   of 

such  tickets   and  the   like  is   not   the    business  of  a    Railway 

6  VII  B.  L.  B.  6S6.  i  »  32  L.  J.  Q.  B.  818. 

1  I.  L.  R.  XIY  Bom.  553.  lo  30  L.  J.  Q.  B.  331. 

»  VI  All.  H.  C.  R.  43.  I 
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Company,  being  a  very  small  part  of,  or  one  of,  the  transac- 
tions connected  with  that  business;  but  Mr.  Justice  Hill, 
expressly  added,  that  he  did  not  mean  to  say  that  a  private 
trade  or  firm  might  not  carry  on  business,  within  the  mean- 
ing of  the  Statute,  in  more  than  one  place.  In  the  Ktyn- 
sham  Blue  Lias  Lime  Co.  v.  Baker ^^^  where  the  Company's 
business  was  to  manufacture  and  sell  their  goods,  and  the 
Directors  met  in  London,  but  the  sales  were  made  at  the 
place  where  they  got  the  material  and  prepared  it  for  sale, 
the  latter  was  held  to  be  the  true  place  of  business.  The 
Bombay  High  Court  followed  the  same  principle  in  their 
decision  in  Framjee  v.  Hormasji^^  •*  To  determine,"  said 
Sausse,  0.  J.,  in  delivering  the  judgment  of  the  Court  in 
that  case,  ''  whether  a  defendant  is  carrying  on  business, 
it  must  first  be  ascertained  what  his  particular  trade,  calling, 
or  occupation  is,  and  then  we  can  examine  whether  the 
facts  proved  amount  to  a  carrying  on  of  that  particular 
trade,  calling,  or  occupation  within  the  jurisdiction.  The 
present  defendant  is  admittedly  a  retail  vendor  in  European 
goods,  and  obtains  his  livelihood  by  the  profit  which  he 
makes  upon  his  sales;  without  ^sale'  he  could  not  make 
profit,  or,  in  other  words,  he  could  not  carry  on  business 
for  the  purpose  of  gaining  a  livelihood.  ^Sale'  is  an 
essential  ingredient  in  carrying  on  this  defendant's  busi- 
ness, and  in  the  present  case  to  give  this  Court  cognizance 
of  suit  upon  that  ground,  it  must  be  shewn  that  *sale '  by 
the  defendant  in  the  way  of  a  retail  dealer  has  taken  place 
within  our  territorial  limit.  The  place  of  sale,  in  the  pre- 
sent case,  is  the  true  place  of  the  defendant's  carrying  on 
business;" — and  though  the  defendant  had  at  Bombay  a 
confidential  assistant  upon  a  considerable  salary  and  allow- 
ance for  storiehouse  rent  and  clerks,  who  by  the  defendant's 
order  kept  regular  books  in  the  defendant's  trade  name, 
headed  'Bombay  firm/  and  was  in  the  habit  of  signing  the 
name  of  the  firm,  adding  by  the  hands  of  their  servant 
Ruttonji,  and  who  received  the  defendant's  goods  from 
£urope,  made  purchases  in  Bombay  on  his  behalf,  and 
forwarded  them  all  up-country,  the  High  Court  held  that 
the  defendant  could  not  be  said  to  carry  on  business  at 
Bombay. 

It  is  thus  enacted  by  Explanation  II  added  to  Sec.  17  of 
the  Civil  Procedure  Code,  that  a  corporation  or  company  shall 

112H.&0.789.  I  12  IB.  H.  O.K.,  OO.  HO. 
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be  deemed  to  carry  on  business  at  it«  sole  or  principal  office 
in  British  India,  or,  in  respect  of  any  cause  of  action  arising 
at  any  place  where  it  has  also  a  subordinate  office,  at  such 
place.  This  is  generally  true  in  respect  of  foreign  corpo- 
rations also,  which  are  primarily  supposed  to  be  present, 
and  to  carry  on  business  in  the  state  under  whose  laws  they 
were  created,^'  and  the  officers  of  a  corporation  going  to 
another  state  do  not  carry  it  with  them.  If  a  corporation 
is  authorized  by  the  laws  of  a  state,  other  than  that  of  its 
creation,  to  do  business  in  the  former,  and  to  have  there 
the  same  privileges  and  exercise  the  same  powers  as  in  the 
state  of  its  creation,  and  it  avails  itself  of  the  privileges  and 
exercises  the  powers  thus  conceded,  it  consents  to  the 
assumption  by  the  courts  of  the  former  state  of  jurisdiction 
over  it  in  proceedings  arising  out  of  transactions  within  its 
territory, ^^  and  we  apprehend  that  if  a  corporation  engages 
in  business  in  another  state  than  that  of  its  creation,  even 
in  the  absence  of  any  express  authorization  by  law, 
its  courts  may  acquire  jurisdiction  over  such  corporation 
by  service  of  process  on  its  resident  agents  in  the  mode 
provided  by  the  local  laws/^  In  Newby  v.  Cult's  Fire- 
arms Co.f^^  it  was  argued  that  the  American  corporation 
was  resident  in  America  and  must  be  served,  if  at  all,  as  a 
foreigner  resident  out  of  the  jurisdiction.  The  Queen's 
Bench  overruled  this  contention,  however,  and  Blackburn, 
J.,  in  delivering  the  Court's  judgment,  said:  ^'This  would 
be  so,  if  the  foreign  company  had  merely  employed  an 
agent  here,  who  made  a  contract  for  them ;  but  we  think 
it  is  different  where  the  foreign  corporation  actually  has  a 

place  of  business  and  trades  in  this  country 

such  a  corporation  does,  for  many  purposes,  reside 
both  in  England  and  in  its  own  country.  In  the 
case  of  Carron  Iron  Co.  v.  Madaren^^^  Lord  St. 
Leonards,  taking  a  different  view  of  the  fhcts  from  that 
taken  by  Lords  Brougham  and  Cranworth,  thought 
the  Scotch  corporation  was  resident  in  England.  We 
think  that  there  is  great  good  sense  in  what  Lord  St. 
Leonards  states  to  be  the  law  on  his  view  of  the  facts. 


It  BAilWft?  Ct.  V.  Vhitton,  13  WaU.  370. 
St.  CUir  V.  Coi,  108  U.  8. 850. 
WMtontU.  T.  Go.  f.  IHOlJniOBt  19  Am. 

b«p7Sm. 

14  Biatimoro,  aaA  O.  B.  &.  Oo. «.   GaUahiid 
A4in'r.«iAm.D*cSM. 
BAllroaA  Oo.  t.  Hwris.ll  Wall.  <6. 
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He  says :  *  If  the  service  on  the  agent  is  right,  it  is 
because,  in  respect  of  their  house  of  business  in  England, 
they  have  a  domicile  in  England,  and  in  respect  of  their 
manufactory  in  Scotland,  they  have  a  domicile  there." 
The  majority  of  the  Lords  took  a  different  view  of  tbe 
facts,  and  thought  that,  though  the  corporation  possessed 
property  in  England,  and  had  agents  there,  they  did  not 
carry  on  business  there ;  but  we  do  not  think  that  they 
differed    from    Lord    St.    Leonard's    view  of  the  law  if 

they   had  agreed  as   to  his  facts We  think 

that,  when  once  it  is  established  that  the  corporation 
is  to  be  treated  as  resident  in  England,  the  proper  officer 
(for  the  service  of  writ)  is  the  officer  at  the  English 
Branch,  and  that  it  is  not  necessary  to  serve  the  process  on 
the  officer  at  the  head  office  abroad."  The  same  was  held 
in  Lhoneuxv.  Bongkons^  S.  B.  Corparation^^^  and  both  these 
decisions  were  followed  in  Haggin  v.  Comptoir  D'Escomp- 
tede  PariSj^^  in  which  Cotton,  L.J.,  after  observing  that  the 
question  was,  whether  the  corporation  was  resident  in 
England,  said  :  ^^  The  principal  part  of  its  business  is  carried 
on  at  the  office  in  London,  and  I  think  that  when  a 
foreign  corporation,  established  by  foreign  law,  sets  up 
an  office  in  England  and  carries  on  one  of  the  princi- 
pal parts  of  its  business  here,  it  ought  to  be  considered 
as  resident  in  England,  and  be  treated  as  if  it  were 
established  by  English  law.  In  my  opinion  that  is  the 
law,  independently  of  all  decisions;  but  the  case  of 
Newhy  v.  Van  Oppen  is  an  authority  for  that  view.^*^ 
That  case  was  decided  under  the  corresponding  section  of 
the  Common  Law  Procedure  Act,  and  has  never  been 
questioned.  Although  distinctions  have  been  made  between 
it  and  some  modern  cases,  yet  the  law  there  laid  down  has 
never  been  substantially  dissented  from.  What  was  said  in 
that  case  by  Blackburn,  J.,  comes  to  this,  that  if  a  corpora- 
tion establi.^hed  by  foreign  law  carries  on  business  here,  it 
must  be  considered  as  resident  in  this  country,  and  must 
be  equally  liable  to  service  as  if  it  was  established  here 
This  is  what  he  says,  'The  clerk  or  officer  must  be  in  the 
nature  of  a  head  officer  whose  knowledge  would  be  that  of 
the  corporation.'  If  he  were  only  a  clerk  and  performing 
a  merely  ministerial  office  instead  of  carrying  on  substan- 

"  3S  Oh.  D.  44e.  I  ?•  7  Q.  B,  2W. 
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tial  business  of  the  corporation,  service  on  him  would  not 
be  service  on  the  corporation  within  sec.  16  of  the  Act, 
nor  within  the  8th  rule  of  Order  IX;  but  that  case  lays 
down,  as  I  think  rightly,  that  when  the  foreign  corporation 
is  substantially  carrying  on  their  business  at  an  office  in  this 
country,  it  must  be  considered  as  resident  here,  and  liable 
to  be  served  with  writs  in  the  English  Courts.  Then  we 
have  the  case  before  Bacon,  T.  0.,  Lhoneux  v.  Hongkong 
Corporation^^  which  was  decided  on  the  same  principle. 
Now,  what  are  the  cases  against  this  principle  ?  The  case 
of  Ingate  v.  Austrian  Lloyds^^  has  been  referred  to;  but  the 
corporation  in  that  case  was  in  no  sense  resident  here.  It 
had  no  officer  here,  and  the  question  did  not  arise  under  sec. 
16,  but  was  whether  sees.  18  and  19,  which  relate  to  service 
of  process  upon  persons  residing  out  of  the  jurisdiction,  re- 
ferred to  foreign  corporations.  It  is  true  that  Cockburn, 
C.  J.,  did  say  that  sec.  16  did  not  refer  to  foreign  corpora- 
tions, but  that  was  not  the  question  before  the  Court. 
What  he  said  is  this:  ^The  16th  section  clearly  applies  only 
to  corporate  bodies  in  this  country.  All  the  preceding 
sections  relate  exclusively  to  persons  resident  within  the 
jurisdiction.  The  l&th  and  I9th  sections  relate  to  British 
subjects  and  foreigners  resident  in  foreign  parts.'  That 
was  a  very  different  question  from  that  before  us,  and  that 
case  is  no  authority  adverse  to  Newby  v.  Van  Oppen.*^ 
There  was  another  case,  Mitter  v.  JMessageries  Marttimesy^^ 
where  Lord  Coleridge  used  some  expressions  which 
appear  inconsistent  with  the  view  which  we  take  in  this 
case.  But  there  the  foreign  corporation  had  offices  in 
Paris  and  no  office  in  London,  but  merely  an  agent.  What 
Lord  Coleridge  said  is  really  against  the  contention  of  the 
appellants.  He  says:  *It  is  a  condition  precedent  to  a 
good  service  that  the  corporation  must  either  have  a  domi- 
cile in  this  country  or  a  distinct  place  where  the  business 
of  the  corporation  is  carried  on  by  a  person  answering  to 
this  corporation.  The  service  must  be  upon  one  single 
officer  or  clerk  of  the  corporation,'  and  he  points  out  that 
in  the  case  before  him  the  corporation  could  not  be  said  to 
be  carrying  on  business  or  to  have  an  office  here.  He  also 
says  further  on,  <  The  judgment  of  Lord  St.  Leonards,  with 
which  as  regards  the  law  the  House  of  Lords  agreed,  though 

71  33  Oh.  D.  446.  .  ?s  7  Q.  B.  2g8. 
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they  diflFered  from  him  as  to  his  view  of  the  facts,  in  the 
case  of  Carrcn  Iron  Co.  v.  Maclarertj^^  was  that  the  corpora- 
tion in  question  could  be  sued  on  the  ground  that  in  respect 
of  the  place  of  business  in  this  country  they  had  a  domicile 
in  England/  And  A.  L.  Smith,  J.,  says:  *The  case  of  the 
Carron  Iron  Co.  v.  Maclaren  does  not  affect  this  case,  as 
the  service  there  was  held  to  be  good  on  the  ground  that 
the  defendants  had  practically  a  head  office  in  this  country 
for  carrying  on  business  here/  Then  again,  Mackreth  v. 
Glasgow  and  South  Western  Ry.  Co.^^^  was  a  different  case, 
because  there  the  clerk  who  was  served  was  not  a  principal 
clerk,  but  only  a  subordinate  clerk  with  very  limited  duties. 
None  of  these  cases  in  any  way  vary  the  construction  which 
I  have  put  upon  the  rule.  Even  where  a  foreign  corporation 
does  business  in  a  state  without  complying  with  its  statute 
requiring  the  designation  of  an  au:ent  on  whom  service  of 
process  can  be  made,  it  will  probably  not  be  permitted  to  urge 
its  non-observance  of  the  law  for  the  purpose  of  avoiding  the 
jurisdiction  of  the  courts  of  the  state/^ 

156.  In   regard    to  miscellaneous  proceedings  the  dif- 

ficulty  of    determining  the    locality    is 

Local  limits  of  jurisdic     still  greater,  and  as  a   fact  a  distinction 

tion    over    miscella-      ,        ?  .•     •      i       i*^      •  ^       i      .     i 

neous  proceedings.         '^^sed    on   their   locality  is  not  adopted 

generally  for  demarcating  the  jurisdiction 
possessed  by  the  British  Courts  individually  between  them. 
The  Probate  Jurisdiction  of  the  High  Courts  thus  extends  con- 
currently to  the  entire  British  India,  and  that  of  the  District 
Judge  is  said  to  extend  to  all  cases  within  his  District.^° 
Similarly,  insolvency  proceedingrs,  outside  the  Presidency 
towns  are  to  be  taken  in  the  District  Court  within  the  local 
limits  of  whose  jurisdiction  the  judgment-debtor  resides  or 
is  in  custody.^® 

157.  But,  as  observed  above,  it  is  not  only    this  general 
Court  must  have  juris-    jurisdiction  of  a  court  over   a   suit  with 

diction  over  the  par-     regard  to  its  nature,  amount  or  locality, 

^'®®-  that  can   make  it   a  court  of  competent 

jurisdiction  in  regard  to  the  suit.     It  is  universally  held    that 

the  court  should  have  jurisdiction  over  the  parties  also,  and 

VL  I  *^«  h  S-  *%«  I       ^*  ^-  235»  Act  X  of  1866. 

«•  L.  B.  8  Ex.  149  I  Sec  61,  Act  V  of  188L 
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that  a  deri^vion  against  a  person  who  is  not  a  party  to  a  suit 
is  not  valid.*®  A  r>erson  who  is  deceased  cannat  beconrre  a 
party  to  a  suit,  and  a  deciHion  in  a  suit,  either  of  the  parties 
wiiereof  was  dead  at  the  time  of  its  institution,  will  of  course 
be  void. 

As  a  general  rule,  all  the  Civil  Courts  in  British  India 
are  now  competent  to  take  cognizance  of  all  suits  without 
retfard  to  the  nationality  of  the  parties  to  them.  In  the  early 
years  of  the  British  rule  in  India,  Courts  presided  over  by 
native  ijfficers  were  not  competent  to  take  cognizance  of  suits 
to  which  Europeans  or  Americans  were  parties,  but  this 
distinction  was  removed  in  1850,  and  the  Civil  Procedure 
Code  of  1859  provided  that — *'no  person  shall,  by  reason  of 
his  descent  or  place  of  birth,  be  in  any  Civil  proceeding  exempt- 
ed from  the  jurisdiction  of  any  of  the  courts."  This  provi- 
sion has  since  then  remained  on  the  Statute  Book,  and  is 
re-enacted  in  sec.  10  of  the  present  Civil  Procedure  Code. 
Fn  Fritz  Olner  v.  Lavezzo^^  in  which  the  defendant  was 
the  Master  of  an  Italian  Vessel,  Sir  Richard  Garth,  C.  J.,  in 
delivering  the  judgment  of  the  Calcutta  High  Court,  said — 
*•  There  is  no  doubt  whatever  that  by  the  law  of  this  country, 
which  is  the  same  in  that  respect  as  the  law  of  England,  Civil 
Courts,  as  a  general  rule,  have  jurisdiction  to  try  all  civil  suits 
against  all  persons  of  any  nationality  within  the  local  limits  of 
their  jurisdiction."  There  are,  however,  still  some  Special 
Acts,^^  by  which  particular  persons  or  classes  of  persons  are 
entirely  or  partially,  finally  or  provisionally,  exempt  from  the 
jurisdiction  of  all  or  some  of  the  grades  of  courts.  These 
exemptions  generally  have  reference  to  the  head  or  members  of 
certain  families  that  ruled  tracts  of  country  since  conquered  by 
the  British  Government. 

157a.     The  exemption  of  independent  foreign  sovereigns 

from  the  jurisdiction  of  all  Civil  Courts  is 

Courts  have  no  juris-     ^g  ^  general   rule  universally  admitted. 

stlKV/ralcw!'^'^"    The  exemption  has  been  attempted  to  be 

justified     on    several    principles,    but  it 

appears  to  be  based  primarily  on  the  ground  that  an  exercise  of 

jurisdiction  over  him  is  incompatible  with  his  real  dignity,  that 

•0  Ford  «.  Doyle,  37  Cad.  S46.  \  "^t  E,  g.  Vide  Sec  3  Act  XHI  of  1868. 

Orerstnet  o.  Davis,  U  Miss.  303.  I  Sec.  11  Act  XI  of  1873. 

Moasley  v.  Cocka,  7  I^eigh,  335  I  Sec  2  Act  XX  of  1873. 
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is  to  say,  with  his  absolute  independence  of  every  superior  autho- 
rity. In  Duke  of  Brunswick  v.  King  of  Hctnover^''^  the  suit 
was  against  a  foreign  prince  as  well   as  a  British  subject,  but 
Lord  Langdale  in  his.  elaborate  judgment  admitted  that  ^<it 
ought  to  be  considered  as  a  general  rule»  in   accordance  with 
the  law  of  nations*   that  a  sovereign    prince  resident  in   the 
dominions  of  another  is  exempt   from   the   jurisdiction   of  the 
Courts  there/'     In    The   Parlement  Beige,  Brett,  L.  J.,  in 
delivering  the  judgment  of  the  Appeal  Court,  after  a  critical 
examination ofagreatnumber of  previousauthoritiessaid  :  ^^The 
principle  to  be  deduced  from  all  these  cases  is  that,  as  a  conse- 
quence of  the  absolute  independence  ofevery  sovereign  authority 
and  of  the  international  comity  which  induces  every  sovereign 
state  to  respect  the  independence  and    dignity   of  every   other 
sovereign  state»  each  and   every   one  declines  to  exercise   by 
means  of  its  courts  any  of  its  territorial  jurisdiction  over  the 
person  of  any  sovereign  or  ambassador  of  any  other  state,   or 
over  the  public  property  of  any  state  which  is  destined  to  public 
use,  or  over  the   property   of   any   ambassador,  though   such 
sovereign,  ambassador,  or  property  be  within  its  territory,  and 
therefore,  but  for  the  common  agreement,  subject  to  its  juris- 
diction/*    This  exemption  applies  to  all  sovereigns,  the  inde- 
pendent  sovereign  of  the  smallest  state  standing  on  the   same 
footing  afi  the  monarch  of  the  greatest.     In  'J  he  Charkich^^^ 
the  exemption  was  held  not  to  apply,  as  the  Khedive  was  held 
not  to  be  an  independent  sovereign.     \n  Mighell  v.   Sultan  of 
Johore^'^^  it  appeared  that  the  Sultan  had  bound  himself  not 
to  exercise  some  of  the  rights  of  a  sovereign   ruler  except 
in  certain    particular  ways,  but  Wills,  J.,  said :  **  That  does 
not  deprive  him  of  his   character  as  an    independent  sove- 
reign. Ther^  can  be  no  doubt  that  he  is  still  an  independent 
ruling   sovereign,    and    this   case  must  be   decided    upon 
exactly  the  same  considerations  as  if  the  ruler  of  some  un- 
doubted  great  power,    such    as   the    King  of  Italy,   or  the 
President  of  the  French    Republic,  had   been  sued  in   the 
courts  of  this   country."     Ihe   same   view    was   taken  on 
appeal,  Kay,  L,  J.,  saying  ^*  The  agreement  by  the  Sultan 
not  to  enter  into  treaties  with  other  Powers  does  not  seem 
to  be  an  abnegation  of  his  right  to  enter  into  such  treaties 
but  only  a  condition  upon  which  the  protection  stipulated 
for  is  to  be  given.'* 

tteBenv.fiO.  I       ^  [1894]  10.  B.  140. 
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It  is  equally  clear  also,  that  a  foreign  sovereign  maj 
submit  to  the  jurisdiction  of  the  courts  of  an j  country, 
and  the  question  generally  raised  at  present  is  as  to  the 
time  when,  and  the  facts  by  which,  thi^  submission  may  be 
made  or  implied  as  made.  Thus  in  Mighell  v.  Sultan  of 
JohorCf  it  was  contended  that  the  Sultan  had  so  submitted, 
because  he  had  taken  an  assumed  name  and  acted  as  a 
private  individual.  The  court  declined  to  infer  submission 
to  jurisdiction  from  that  fact,  and  Lopes,  L.  J.,  said  :  **  1 
am  of  opinion  that  no  such  inference  can  be  drawn.  In  my 
judgment,  the  only  mode  in  which  a  sovereign  can  submit 
to  the  jurisdiction  is  by  a  submission  in  the  face  of  the 
court,  as  for  example,  by  appearance  to  a  writ."  Lord  Esber 
similarly  said:  *' Although  up  to  the  time  (the  time  of 
the  court  being  asked  to  exercise  jurisdiction  over  him) 
he  has  perfectly  concealed  the  fact  that  he  is  a  sovereign, 
and  has  acted  as  a  private  individual,  yet  it  is  only  when 
the  time  comes  that  the  court  is  asked  to  exercise  juris- 
diction that  he  can  elect  whether  he  will  submit  to  the 
jurisdiction.  If  it  is  then  shown  that  he  is  an  independent 
sovereign,  and  does  not  submit  to  the  jurisdiction,  the 
court  has  no  jurisdiction  over  him.  It  follows  from  this 
that  there  can  be  no  inquiry  by  the  court  into  his  conduct 
prior  to  that  date.'* 

In  Stronsberg  v.  Republic  of  Cos  la  Rica^*^  two  excep- 
tions to  the  rule  of  the  immunity  of  I'oreign  Princes  from 
the  jurisdiction  of  English  Courts  were  recognized.  One 
is  that,  **where  a  foreign  sovereign  or  state  comes  into  the 
Municipal  Courts  of  this  country  for  the  purpose  of 
obtaining  a  remedy,  then  by  way  of  defence  to  that  pro- 
ceeding—by way  of  counter-claim,  if  necessary,  to  the 
extent  of  defeating  that  claim — the  person  sued  here  may 
file  a  Cross* claim  or  take  any  other  proceeding  against  that 
sovereign  or  state  for  the  purpose  of  enabling  complete 
justice  to  be  done  between  them.*'  The  other  exception 
is,  «*  the  case  in  which  a  foreign  sovereign  may  be  named 
as  a  defendant  for  the  purpose  of  giving  him  notice  of 
the  claim  which  the  plaintiff  makes  to  funds  in  the  hand  of 
a  third  person  or  trustee  over  whom  this  court  has  juris- 
diction.'' These  exceptions  were  incidentally  referred 
to   by   Lawrance,   J.,   in    Mighell  v.    Sultan    of  Johore. 

>•  44  L.  T.  lUp.  109. 
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In  India  the  position  of  Protected  independent  Native 
Princes  is  anomalous,  and  Section  433  of  the  Civil  Proce- 
dure Code  broadly  enacts  that  the  present  Sovereign 
Princes  or  Ruling  Chiefs  may  not,  except  in  a  certain  case, 
be  sued  in  any  Civil  Court  in  British  India,  eiLCept  with  the 
consent  of  theQovernor-General  in  Council,  which  can  be 
given  only  if  such  Prince  or  Chief — 

(1)  has   instituted   a  suit    in   the   court   against  the 

person  desiring  to  sue  him  ;  or 

(2)  by  himself  or  another   trades   within  the  local 

limits  of  the  jurisdiction  of  the  court;  or 

(3)  is  in   possession  of  immovable  property  situate 

within  those  limits  and  is  to  be  sued  with 
reference  to  such  possession  or  for  money  charged 
on  that  property. 

157b.     Nor  can  a  sovereign  be  sued  in  his  own  courts, 

except  with  his  consent.  That  the  king 

aute'^nS^^^^  .'o^a''    can   do  no  wronc    is  a  fundamental 

state  ot  Its  own  conrts.        ,         .  P  .       ^      i»  t    j^ 

doctrine  even  of  the  English  Consti- 
tution. In  P.  4*  0.  S.  N.  Co.  v.  Secretary  of  State  for 
India,^^  Sir  Barnes  Peacock,  in  delivering  the  judgment  of 
a  Full  Bench  of  the  Calcutta  Supreme  Court  said :  ''  It  is 
an  attribute  of  sovereignty,  and  an  universal  law,  that  a 
state  cannot  be  sued  in  its  own  Courts,  without  its 
consent.**"  In  Nohin  Chunder  Dey  v.  The  Secretary  of 
State  for  India,^^  Phear,  J,,  whose  judgment  was  affirmed 
on  appeal,  said,  <<  Generally  it  may  be  said  that,  under  the 
English  Constitution,  the  Crown,  the  Government,  or  State 
cannot  be  sued  in  its  own  courts.  In  the  event  of  any 
person  being  aggrieved  or  injured  by  the  acts  or  omissions 
of  a  Government  servant  or  department,  the  remedy,  if  any 
there  be,  can  only  be  sought  by  petition  of  right,  unless 
the  Government  servant,  to  whose  fault  the  grievance  is 
attributable,  so  conducted  himself  in  the  matter  as  to 
render  himself  personally  liable.  And  this  holds  true  with 
regard  to  the  Colonies  as  well  as  with  regard  to  the 
mother  country,*'  Sir  Charles  Turner,  C.  J.,  in  deliver- 
ing the  judgment  ot  the  Mudras  High  Court  in  The 
Secretary    of  State    \.     Haii    Bhanji^'"    jjaid,     *  It  is   au 


OT  V.B.  H.O.B.-i»».l  i        3»  JUL.R^lCtoLll. 
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acknowledored  rule  of  sovereignty  and  has  been  described  as 
a  rule  of  universal  law  that  a  sovereign  is  not  liable  to  a  suit 
in  his  own  court  without  his  consent.  Consequently  in 
England  the  form  of  procedure  permitted  to  a  subject,  who 
considers  himself  aggrieved  by  an  act  of  the  Crown,  is  by 
petition  of  right.  When  an  order  has  been  passed  that  justice 
be  done,  and  not  before,  the  courts  are  at  liberty  to  enquire 
whether  the  claim  is  of  such  a  nature  that  it  can  be 
maintained  and  whether  it  is  well  founded/'  And  in  Eng- 
land even  at  the  present  day  Skfidt  from  the  Crown  has  to 
be  obtained  in  each  particular  case  before  any  matter  is 
referred  to  the  judicial  tribunals  for  adjudication. 

The  question  has  received  the  fullest  discussion  in  the 
United  States,  where  al^^o  it  is  unanimously  held  that  a 
state  is  not  liable  to  be  sued  in  its  own  courts  or  in  those 
of  any  other  state  without  its  express  consent.*'  In  Beers  v. 
Arkansas^**  the  United  States  Supreme  Court  said  broadly 
that  '^it  is  an  established  principle  of  jurisprudence  in  all 
civilized  nations  that  the  sovereign  cannot  be  sued  in  its  own 
courts,  or  in  any  other^  without  its  consent  and  permission  ; 
but  it  may,  if  it  thinks  proper,  waive  this  privilege,  and 
permit  itself  to  be  made  a  defendant  in  a  suit  by  individuals. 
And  as  this  permission  is  altogether  voluntary  on  the  part 
of  the  sovereijrnty,  it  follows  that  it  may  prescribe  the 
terms  and  conditions  on  which  it  consents  to  be  sued,  and 
may  withdraw  or  withhold  its  consent  whenever  it  may 
appear  that  justice  to  the  public  requires  it."  And  so  ab- 
solute is  the  exemption  of  the  Government  from  the  juris- 
diction of  Civil  l/ourts  that  it  is  generally  held  that  in  the 
absence  of  an  express  consent,a  set-otf  cannot  be  maintained 
against  a  state  for  the  same  reasons  that  forbid  an  original 
suit."  This  was  held  in  Chevallier  v.  State^*^  in  which 
Hemphill,  0.  J.,  said :  "  It  is  only  necessary  to  refer  to  the 
admitted  principle  that  no  action  can  be  instituted  on  a 
claim  against  the  Government  at  the  instance  of  an  indivi- 
dual, either  directly,  or  indirectly,  by  way  of  set-off,  unless 
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by  the  sanction  of  express  law  to  that  effect.  In  Battle  v. 
T/it  mpsoHf**  it  was  held  thai  a  party  sued  on  a  single  bill, 
payable  to  the  State  Treasurer,  given  for  cotton  snid  by 
that  office,  could  not  plead  by  way  of  set-off  to  the  action 
valid  coupons,  taken  from  the  bonds  of  the  state.  And 
Pearson,  J.,  in  delivering  the  judgment  of  the  Court  said, 
**The  test  of  a  set-off  or  counter-claim  under  the  statute  is 
this :  could  the  defendant  maintain  an  action  against  the 
plaintiff?  Tried  by  this  test  the  defence  fails,  for  a  citizen 
cannot  maintain  an  action  against  the  state.  In  Bates  v. 
The  Republic^^^  it  was  said  that  a  set-off  was  in  the  nature  of 
a  cross-action,  could  not  be  set  up  against  the  Government 
without  its  consent,  and  the  proposition  that  the  Govern- 
ment is  above  the  reach  of  judicial  authority  b>^  direct 
action,  but  within  its  control  and  coercive  power  by  in- 
direct suit,  is  a  solecism  and  absurdity  in  its  very  terms/' 
In  Baymond  v.  Siate^*^  the  drawer  of  a  bill  of  exchange^  ' 
accepted  by  the  drawees  for  his  accommodation,  and 
by  the  drawer  delivered  to  the  state  in  payment  for  a  debt 
owed  by  him  to  it,  was  held  not  to  be  able  to  maintain  a 
bill  in  Chancery  against  the  state  and  the  acceptors  to  set- 
off  against  the  demand  of  the  State  an  indebtedness  by  it 
to  him  growing  out  of  a  distinct  transaction.  And  a  State 
will  have  the  same  immunity  from  a  claim  of  set-off  in  the 
courts  of  a  sister  state.  In  Mooie  v.  Tate^^^  Folkes,  J.,  in 
delivering  the  judgment  of  the  Tennessee  Supreme  Court 
said,  *^  While  a  sovereign  state  may  bring  and  maintain 
a  suit  as  any  other  suitor,  she  cannoc  be  sued  in  her  own 
or  a  foreign  court,  unless  she  has  signified  her  consent 
thereto,  either  by  statute  or  by  some  other  unequivocal 
means  These  universally  recognized  principles  are  not 
challenged  by  the  learned  counsel  for  the  defendants,  but 
his  contention  is,  that  the  State  of  Alabama,  having  in- 
voked the  jurisdiction  of  the  courts  of  this  State,  for  the 
purpose  of  recovering  a  judgment  against  a  citizen  of 
Fennessee,  must  submit  itself  to  the  same  jurisdiction  for 
the  purpose  of  allowing  such  citizen  to  interpose  any 
defence  he  may  have,  to  the  extent  of  preventing  any 
recovery  against  him;  *  that  when  the  state  under* 
takes  to  litigate  with   the   citizen,  the  latter  may,  by  way 
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of  set-off  or  counter-elaidd,  make  such  deflence  as  will  defeat 
the  recovery  though  not  entitled  to  judgment  over  against 
the  state,  iti  the  absence  6f  sohie  legisUtive  enactment 
authori^ng  the  recovery/  Thi^  contention  goes  too  far. 
It  is  true  that  whfen  the  state  voluntarily  places  itself 
in  the  position  of  a  suitor,  whether  in  its  own  courts  or 
in  those  of  a  sister  state,  it  will  be  held  to  have  laid 
aside  its  sovereignty,  and  to  have  taken  on  the  garb  of  an 
ordinary  suitor,  so  far  as  concerns  all  proper  matters  of 
adjudication  growing  out  of  the  cause  of  action  sued  on, 
and  the  defendant  wduld  be  entitled  to  plead  and  prove 
any  and  all  matters  properly  defensive,  including  credits 
and  set-offs,  so  far  as  the  latter  are  dependent  on,  con- 
nected with,  and  grew  out  of  the  transaction  which  consti- 
tutes the  subject-matter  of  the  suit.'"  Such  defences,  though 
sometimes  called  set-offs,  are  not  strictly  set-offs.  *  A 
counter-cIai«n  is  sometimes  a  mere  set-off;  sometimes  it  is 
in  the  nature  of  a  cross-action ;  sometimes  it  i6  in  respect 
of  a  wholly  independent  transa^.tion.  I  think  the  true 
mode  of  considering  the  claim  and  counter-claim  is,  that 
they  are  wholly  independent  suits,  which  for  convenience 
of  procedure,  are  combined  in  one  action/  as  was  said  in 
WinterfieH    v.    BfadnumJ''''^      That    the    immunity    from 


c  The  learned  Judf^e  further  said:  '*  As  introdnced  into  this  State  by  statute,  the  right 
of  set-off  is  incidental  to  and  dependent  upon  the  fact  of  the  plaintiff  having  established  a 
right  of  recovery  a.t^ainsr  the  defendant.  If  this  foils,  the  right  of  set -off  does  not  exl8t.f  J.  .  . 
The  evil  that  the  statute  was  intended  to  remedy  was,  that  where  two  persons  held  sepa- 
rate and  disconnected  debts  against  each  other,  they  were  driven  to  the  expense  and  vex- 
ation of  two  separate  suits.  As  the  books  say,  they  were  '  distinct  and  inextinguishable 
except  by  actual  payment  or  relea^.'  The  statute  was  intended  to  dispense  with  the 
necessity  for  two  suits,  and  to  permit  one  suit  to  settle  the  whole.  It  did  not  give,  and 
was  not  intended  to  give,  a  right  of  suit  to  either  party  where  none  existed  before,  or  make 
other  change  in  rights,  but  merely  to  pool  the  remedies.  The  mutual  demands  referred  to 
and  provided  for  were  such,  and  such  only,  on  which  separate  suits  would  lie  independent 
of  the  statute.  .  .  .  The  same  considerations  of  public  policy  which  prompted  the  \q^- 
lature  to  prohibit  suits  directly  against  the  state  would  lead  the  courts  to  hold  that  she 
should  not  be  sued  indirectly,  under  the  general  terms  of  the  statute  of  set-offe,  which  do 
not  expressly  allow  such  suit.  If  such  right  to  plead  a  set-off  exists  as  against  the  state 
by  force  of  the  statute  (and  it  cannot  exist  without  the  statute  as  to  matters  not  growing 
out  of  and  connected  with  the  particular  transaction),  then  it  must  necessarily  follow  that 
the  defendants  would  be  entitled  to  judgment  over  for  the  excess,  for  the  ri^t  to  judg- 
ment for  such  excess  is  as  much  an  essence  of  our  statute  as  is  the  right  to  plead  the  set- 
off defensively  since  the  Act  of  1852.  .  .  .  The  defendants  insist  that  if  such  were  the 
proper  construction  to  be  apptied  to  our  oWn  state,  it  should  not  be  extended  to  a 
foreign  state,  who  is  permitted  to  sue,  in  our  own  Courts,  a  citizen  of  this  state  ;  that 
this  is  carrying  comity  too  far.  It  would  certainly  be  but  scant  courtesy  to  a  sister  atatfe 
to  extend  to  her  the  privileges  of  a  suitor  in  our  courts  were  we  to  couple  with  such  pri- 
vilege burdens  which  are  not  incident  to  such  position  when  not  assumed  by  this  state. 
It  is  difficult  to  anticipate  to  what  excesses  such  conduct   might  lead,  and  to  what  extent 
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siiit  podsebsed  by  the  stite  is  a  t>r<iro^ative  of  itt 
sbvefeignty  a|)|>lies  to  a  crbss-idtlbn  by  set-off,  unlfess 
eiipressly  provided  tttherWiife  by  Statute,  is  fully  sus- 
tained  by  sevferal  adjudications."  The  last  case 
virtually  ovetrul^s,  without  refrilrring  to,  the  Qaillard 
case.^^  •  .  .  .  We  hold  thdt  &tt  ihdfependeht  cl^im 
catinot  be  sfet-dff  against  £i  demand  ot  the  State> 
defeiisiyely  ot  dtherwii^e,  without  the  afBrmative  con- 
sent of  the  State,  and  that  the  courts  of  this  State 
will  apply  tb  a  sistet  State  suing  hfere  the  same  rule  in 
this  respedt   that  is  applicable  to  our  own  State  When  a 

retaliatory  measures  might  be  carried.  But  apart  from  such  selfish  considerations,  it  is 
sufficient  to  say  that  it  is  without  exception,  so  mr  as  we  know,  that  the  courts  of  on^  state 
in  dealing  with  a  sister  state,  extend  to  it  all  the  privilfeges  enjoyed  by  the  state  in  which 
the  court  is  held,  unless  there  be  some  imperative  rul6  of  law  to  the  contrary.  So  that, 
in  the  consideration  of  the  case  at  bar,  we  have  treated,  and  propose  to  treat,  the  question 
as  though  it  concerned  the  state  of  Tennessee.  Sct-ofE,  as  we  have  seen,  not  being  knoWn 
to  the  common  law,  if  it  exists  as  against  a  sovereign  state,  must  rest  upon  the  statute.  If 
our  statute  authorizes  it  at  all,  it  necessarily  authorizes  it  to  the  full  extent  given  by  the 
statute  to  private  suitors,  for  there  is  nothing  in  its  tertns  to  give  it  a  qualified  or  purely 
defensive  operation  ;  so  that  in  all  cases  where  the  state  might  be  driven  to  the  necessity  of 
bringing  suit  against  a  citizen,  such  citizen  must  he  allowed  to  intei^wJse  a  claim  for  an 
independent  demand,  and  after  satisfying,  it  may  be  a  small  demand  of  the  state  by  the 
set-off,  have  judgment  over  against  the  state  for  a  large  one.  In  this  way,  the  bonded 
ifldebtiedness  of  a  state,  issued  in  its  sovereign  and  political  capacity,  predicated  entirfely 
upon  the  faith  and  credit  of  the  State,  to  he  provided  for  by  the  legislative  branch  of  the 
Government,  might  be  made  the  subject  of  suit  by  such  indirection.  So,  too,  every  tax- 
payer might  discharge  his  obligations  to  the  Grovemment,  in  those  states  where  tJixes  fare 
a  personal  debt  as  well  as  a  hen  upon  the  property  assessed,  to  the  impoverishment  of  the 
state  govci-nment.  But  it  is  said  that  this  right  of  set-off  is  not  applicable  to  taxes, 
because  of  the  necessities  of  Government,  which  ixjquire  that  nothing  should  stand  between 
the  state  and  its  revenues,  its  life-blood,  and  that  a  claim  or  demand  based  upon  commer- 
cial paper  or  other  Hke  evidence  of  indebtedness  stands  upbh  a  diiSTetcht  footing.  If  we 
were  to  admit  that  there  is  a  difference  in  the  character  of  the  debts  supposed,  it  does 
not  follow  that  the  courts  can  for  themselves  declare  such  di:ftcrence,  in  the  application  of 
the  statutes  of  set-off,  where  the  statutes  themselves  make  none.  In  construing  the  statutes 
in  question,  we  are  to  ascertain  whether  the  State  is  or  is  not  within  their  operation.  If 
not,  that  is  an  end  of  the  controversy.  If  within  the  statute,  where  is  the  authority  for  the 
coutts  to  rfegulatfe  its  scope  and  application  ?  How,  and  by  what  authority,  are  we  to  say 
that  certain  debts  of  the  state  are  within,  and  others  without,  the  operation  of  the  statute? 
If  we  are  told  that  we  should  apply  it  to  all  suits  except  for  revenue,  who  is  determine, 
and  how  ar<^  we  to  say,  what  demands  are  for  revenue  only  ?  Arc  taxes  the  only  sources 
of  revenue  ?  Our  own  state  leases  its  peuiLenliary  for  one  hundred  thousand  dollars  a 
year.  Ways  and  moans  and  appropriations  are  tloubtless  predicated  as  much  upon  this 
^urce  of  income  as  upon  a  like  amount  of  a<^sc<^8ed  taxe6  What  is  the  principle,  and 
what  the  rule,  upon  which  the  courts  are  to  refuse  a  set-off  in  a  suit  for  assessed  taxes, 
and  kllow  it  in  a  suit  for  rent  duo  under  the  penitentiary  lease  ?  Illustrations  might  be 
multiplied  of  the  sources  of  the  income  to  the  State,  and  of  the  diflicuty  of  determining 
whether  they  are  to  be  considered  as  revenue.  That  sot-off  against  taxes  due  to  the 
Governmfent  will  not  be  allowed  has  been  held  in  the  following  cases  :  Newport  Bridge 
Oo,  V.  Douglius^^^  Cobb  v.  Elizahtth  OUy,**  Oity  of  Sew  Orleans  v.  Davidson,**  City  of 
Camden  v.  AUen,*^  Pierce  v.  Boston,**  Shaw  v.  Pachett^'' 
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pUintiflF."  The  contrary  has  been  held  in  some  cases,  ancl 
even  enacted  in  some  of  the  &>utes.  Most  of  such  deicisions 
are  collected  and  explained  in  the  above  case.  in 
Common-Wealth  v.  Owen^boro  and  N.  R.  R.  Cc^*^  the 
Court  said  :  "  When  the  state  undertakes  to  litigate  with 
the.citizen,  the  latter  may,  by  way  of  setoff  or  counter-claim, 
make  such  defence  as  will  defeat  tbe  recovery,  but  is  not 
entitled  to  a  judgment  over  against  the  state,  in  the  absence 
of  some  legislative  enactment  authoriziDg  the  recovery/' 
This  was  the  languaise  of  the  defendant's  contention  in 
Moore  y.  Tate;  but  Folkes,  J.,  said:  *' It  is  sufficient  to 
say  of  this  case  that  it  contains  no  discussion  of  the  ques- 
tion,—it  cites  no  authority.  It  was  a  suit  for  taxes,  and  it 
was  adjudged  that  no  taxes  were  due.  So  that  at  best  it 
is  a  dictum  merely.**  The  rule  doe^i  not,  however,  forbid 
the  defendant  from  pleading  or  proving  any  matters  pro- 
perly  defensive,  ho  far  as  they  are  dependent  on,  connected 
with,  or  grow  out  of,  the  transaction  which  constitutes  the 
subject-matter  of  the  suit;  but  that  is  distinguishable  from 
set-off"  and  justifiable  on  the  ground  that  the  claim  is  in  the 
nature  of  a  payment,  or  credit,  or  recoupment  to  which  the 
defendant  is  entitled,  the  demand  of  the  slate  being  in  fact 
for  the  balance. 

The  immunity  of  the  State  is  quite  absolute,  and  may 
not  be  overthrown  by  indirection,  as,  for  instance,  by  the 
institution  of  suits  against  state  officers,  when  really  they  are 
suits  agamst  the  state.^^ 

Thus  in  State  v.  Sneed""*  it  was  held  that  a  proceeding  by 
mandamas  to  compel  an  officer  of  the  Slate  to  do  that  which 
the  legislature  has  prohibited  him  from  doing,  for  example^ 
to  compel  a  tax-collector  to  receive  certam  obligations  of  the 
state  in  payment  of  taxes,  would  be,  in  effect,  a  buii  against  the 
state,  and  not  maintainable.  In  Mills  Public  Co.v.  Larrabee,^^ 
it  was  held  that  where  the  Executive  Council  of  a  State  should 
give  a  contract  to  a  certain  party,  it  would  not  be  competent 
for  an  unsucce>sful  bidder  to  sue  the  council  to  enjoin  the 
contract  with  that  party  and  compel  the  givitijj  of  the 
contract  to  him.     Mr.  Hawes  in  his  Work  on  Pdrties  says  in 
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general  lang'uage  that  •*  an '  action  in  the  coutts  of  the 
United  States  against  the  executive  officers  of  a  state,  in 
their  official  capacity  is  in  eflTect  a  suit  against  the  state, 
and  as  such  is  prohibited  by  the  r2th  Amendment  to  the 
Constitution." 

This  immunity  of  the  state  does  not  pass  to  a  vendee 
of  its  property  or  rights.**     This  is  on  the  genei 
that  the  immunity  affects   only   the    remedy   a 
right.     It  was  held  directly  in  Coster  v.  Mayor 
that  the  fact  that  a  state  would  not  be  subject  i 
on  behalf  of  a  citizen    would   not  establish  that 
clain^  against  the  state,  or  that  no  liability  exist 
state  to  him,  but  only  that  there  was  no  proper 
try  the  claim,  and  no  remedy.    Thus  the  creditors  of  a  State 
have  nothing,   no  doubt,  to    rely    upon    except  her  good 
faith,  and  the  State  can  certainly,   so   Ur   as   the  judicial 
tribunals  are  concerned,  postpone  the   time   of    payment 
or  refuse  to  pay  at  all."     The  remedy  in  such  cases  is  by  a 
petition  to  the  Sovereisrn  or   the    Legislature,   who,   it  is 
fair  to   presume,  will  make  provision  for  its  full  execution^ 
and  do  ample  justice/^     If  the  state  is  made  liable   to  be 
sued  in  a  certain  court  no  other  court  can  have  Jurisdiction 
over  it."     It  also  appears  to  be  a  general  rule  that  an  Act 
authorizing    suits  against  the  State,  being  in  derogation 
of  its  sovereignty,  must    be    construed    strictly,  and    the 
privilege  of  suing    restricted    to    those   by  whom  it  was 
clearly   intended  that  it  should  be  enjoyed,'**   and  to  such 
claims  as  are  clearly  comprehended  by  the  Act.'**  The  State 
mny  of  course   abrogate  this   prerogative,  but  the  abroga- 
tion may  be  partial,  it  may  prescribe  the  terms,  and  condi- 
tions on   which  it  may  be  sued  and   even  the  manner  in 
which   the  suit  shall   be  conducted/'  and  there  will  be  no 
jurisdiction  unless  those  terms  and  conditions  are  complied 
with  and  that  manner  conformed  to.'"  Thus  where  a  Statute 
permits  actions   against  a  State  on  such   claims  as  are  pre- 
sented to  the  auditor  of  public  accounts,  and  in  whole  or  in 
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p^rt  rejected,  ao  claim  thnt  h^ii  uot  tfeen  so  presented  and 
rejected  can  be  sued  fpr/"" 

It  has  also  been  held  that  the  consent  merely  of  an 
officer  of  the  State,  the  attorney -general,  for  instance,  by 
appearing  and  answering  in  the  name  of  the  state,  does 
not  bind  it  by  the  judgment  or  decree  which  may  be  the 
result  of  the  suit.'*  The  sovereign  authority  alone  can 
authorize  such  suits,'*  and  in  the  United  States  even  a  con- 
stitutioni^l  provision  that  suit  ipay  be  brought  ^gain^t  the 
State  in  such  manner  as  the  legislature  thereof  may  direct 
do^s  not  compel  the  legislature  to  act;  and  until  a  sts^tute 
h^s  been  passed  agreeably  to  such  provision,  the  State  retains 
it$  imn^unity  from  suit/* 

It  also  appears  to  be  held  that  a  State  may  at  any  time 
withdraw  its  consent,  and  the  withdrawal  when  made  has  the 
elfect  even  of  abating  the  suits  pending  at  the  time/'  In  the 
United  States  such  withdrawal  has  been  held  valid  in  the 
face  of  the  prohibition  of  the  Federal  Constitution  against 
the  impairment  of  the  obligation  of  contracts/'  In  Antony 
V.  Greenhew^''  the  majority  of  the  judges  of  the  United 
Supreme  Court  said:— "If  a  State  furnishes  a  remedy  by 
process  against  itself  or  its  officers,  that  process  may  be 
pursued  because  it  has  consented  to  submit  itself  to  that 
extent  to  the  jurisdiction  of  the  courts,  but  if  it  chooses  to 
withdraw  its  consent  by  a  repeal  of  all  remedies,  it  is  restored 
to  the  immunity  from  suit  which  belongs  to  it  as  a  political 
community  responsible  to  no  superior.''  Similarly  in 
State  Ex  parte^^"^  Breckell,  C.  J.,  said: — "Legal  remedies 
or  their  efficacy  in  enforcing  the  obligation  or  liability 
are  not  contemplated  as  in  cases  of  contracts  between 
individuals.  These  are  vain  and  useless  against  the  state 
without  the  concurrence  of  the  legislative  power.  Statutes 
are  often  passed    permitting   suits  against  the   State.     Such 
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Statutes  are  matters  of  grace,  confer  privileges,  they  do  not 
create  rights,  and  are  always  construed  like  other  statutes  con- 
ferring privileges  or  exemptions  on  the  citizens.  The  power 
to  withdraw  is  commensurate  with  the  power  to  confer,  and 
when  the  privilege  is  withdrawn,  the  citizen  is  remitted  to  the 
condition  in  which  he  stood  when  it  was  conferred." 

In  India,  the  Government,  unlike  the  Crown,  can  be  and  is 
often  sued,  and  this  is  so  on  account  of  the  originnl  tradingcha- 
racterofthe  East  India  Company,  who  in  course  of  time  acquired 
the  government  of   India — and  from    whom  the  Queen  finally 
took  over  that  government.    The  main  objectof  21  and  22  Vic. 
C.    106,  was  to   transfer  to    Her  Majesty  the  possession    and 
government  of  the  British  territories  in  India,  then    vested  in 
the  Kast  India  Company  in  trust  for  the  Crown,  but  it  express- 
ly   provided    for   a   continuance  of  both    the    nature  and  the 
extent  of  liabilities  with  which  the  revenues  of  India  in  the  Com- 
pany's  hands  were  chargeable.    However,  as  the  Queen  could  not 
be  sued,  as  the  East  India  could  have  been,  in   her  own  courts 
it   was  enacted    by  Sec.   65  that  the  **  Secretary  of  State   in 
Council  should  and  might  sue  and  be  sued  as  a  Body  Corporate, 
and  that  all  persons    might  have  and  take  the   same  remedies 
and  proceedings,    legal  and  equitable,    against  the  Secretary  of 
State  in    Council   as  they    could    have  done  against  the   East 
India    Company,   and  that   the  property   and    effects   thereby 
vested  in    Her   Majesty  for  the  purposes  of  the  government  of 
India,  or  acquired    for   the  said    purposes,   should  be  subject 
and  liable  to  the   same   judgments   and    executions   as   they 
would,  while   vested  in    the  Company,  have  heen   liable  to,  in 
respect  of  debts  and   liabilities  lawfully  contracted  and  incur- 
red by    the  said    Company."     It  may  thus   generally  be   laid 
down  that  the  liability  of  the  Secretary  of  State  in  Council  to 
be  sued  depends  on  that  of   the   East  India   Company.     The 
Company  could  not  be,  and  therefore  the  Secretary  of  State  in 
Council  cannot  be,  sued  for  all  its  acts. 

The  Company  was  established  originally  for  the  pur- 
poses of  trade  only,  but  in  addition  to  its  powers  of  carrying 
on  trade,  it  after  some  time  *  acquired  also  powers  of  quite  a 
different  character,'  "  a  power  to  acquire,  and  retain,  and 
govern  territory,  to  raise  and  maintain  armed  forces  by  sea 
and  land,  and  to  make  peace  or  war  with  the  native  powers 
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of  India.'*'*  This  statement  of  the  Company's  powers  was 
pronounced  to  be  correct  by  their  Lordships  of  the 
Privy  Council  in  the  Secretary  of  State  in  Council  for 
India  v.  Knmachee  Boye  Sa/iiba^^*  in  which  Lord  Kings- 
down,  in  delivering  their  Lordships'  judgment,  said: — 
**  Thatacts  done  in  the  execution  of  these  sovereign  powers 
were  not  subject  to  the  control  of  the  Municipal  Courts, 
either  of  India  or  Great  Britain,  wassuflSciently  established 
by  the  cases  of  the  Nabob  of  Arcot  v.  The  East  India  Com,' 
pany,^"^  in  the  Court  of  Chancery,  in  the  year  1793;  and 
the  East  India  Company  v.  Syed  Ally,^*  before  the  Privy 
Council  in  1827.  The  subsequent  Statute  3  &.  4,  Will. 
IV.,  C.  85,in  no  degree  diminishes  the  authority  of  the  East 
India  Company  to  exercise,  on  behalf  of  the  Crown  of 
Great  Britain,  and  subject  to  the  control  thereby  provided, 
these  delegated  powers  of  sovereignty.''  In  The  East 
India  Co.  v.  Syed  Ally ^  Sir  John  Leach,  in  delivering 
their  Lordships'  judgment  said  : — "  The  East  India 
Company,  in  the  exercise  of  what  they  considered  their 
right  of  sovereignty  resumed  the  jaghir  in  question,  and 
granted  it  to  K.  not  in  the  form  of  the  original  grant  to 
his  father,  but  in  terms  totally  different,  being  for  life  only. 
It  is  in  effect  the  same  thing,  as  an  act  of  sovereignty,  as 
if  it  had  been  granted  to  a  mere  stranger.  The  Supreme 
Court  of  Madras  had  no  authority  to  question  an  act  of 
sovereignty  exercised  on  the  part  of  the  East  India 
Company.'''''' 

The  same  view  had  been  taken  in  other  cases. 
In  Elphinstone  v.  Heerachund^^^  it  was  held  that  an  action 
would  not  lie  for  a  seizure  of  property,  when  the  proper 
character  of  the  transaction  was  that  of  a  hostile  seizure, 
made,  if  not  flagrante^  yet  nondum  cessante  bello.  It 
may  be  difficult  in  some  cases  to  determine  whether 
an  act  is  done  in  the  exercise  of  powers,  usually  called 
sovereign  powers,  by  individuals  to  whom  such  pow- 
ers have  been  lawfully  delegated.  It  is  clear  that 
the  East  India  Company  would  not  have  been  liable 
for    any   act   done   by  any   of  its  officers   or  soldiers   in 
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carrying  on  hostilities,  or  for  the  act  of  any  of  its  naval 
officers  in  seizing  as  prize  property  of  a  siibjecti  under 
the  suppoeitioQ  that  it  was  the  property  of  an  enemy,  nor 
for  any  act  done  by  a  military  or  naval  officer,  or  by  any 
soldier  or  sailor,  whilst  engaged  in  military  or  naval  duty, 
nor  for  any  acts  of  any  of  its  officers  or  servants  in  the 
exercise  of  judicial  functions. 

In  fact,  the  immunity  of  the  East  India  Company  from  the 
jurisdiction  of  ordinary  courts  in  respect  of  acts  of  state 
was  never  denied,  though  there  is  a  considerable  conflict 
of  opinion  as  to  what  acts  are  to  be  deemed  as  such,  and 
therefore,  beyond  the  cognizance  of  the  judicial  tribunal>. 
The  distinction  between  such  acts,  and  those  other  acts 
for  which  the  Ease  India  Company  was  liable,  has  been 
often  discussed  and  explained  both  in  England  and  this 
country.  Their  Lordships  of  the  Privy  Council  appear  to 
take  a  restricted  view  of  an  act  ot  state,  and  to  treat  as  such 
onl)  those  acts  which  do  not  profess  to  be  justified  by  Mu- 
nicipal Law.  It  has  been  suggested  against  that  view, 
that  it  is  too  vague,  and  that  if  that  were  the  correct  law 
the  Government  could  easily  secure  immunity  in  the  case 
of  all  wrongful  acts  by  making  no  attempt  at  justification, 
and  the  worst  and  most  unjustifiable  acts  would  be  the  safest 
and  furthest  from  the  confines  of  the  jurisdiction  of  judicial 
tribunals.  The  only  qualification  of  the  proposition  sug- 
gested is  that  an  act  is  deemed  as  of  state  only  when  and  so 
fkr  as  it  affects  a  foreign  state  or  a  subject  of  a  foreign  state. 
Mr.  Justice  Stephen  in  his  History  of  Criminal  Law'^  thus 
speaks  of  it  ^*  as  an  act  injurious  to  the  person  or  to  the 
property  of  some  person  who  is  not  at  the  time  of  that  act 
a  subject  of  Her  Majesty,  which  act  is  done  by  any  repre- 
sentative  of  Her  Majesty's  authority.  Civil  or  Military,  and  is 
either  previously  sanctioned,  or  subsequently  ratified  by 
Her  Majesty.  ...  As  between  the  sovereign  and  his 
subjects  there  can  be  no  such  thing  as  an  act  of  state  '^ 
This  is  quoted  with  approval  by  Sir  Frederick  Pollock 
in  his  Work  on  Torts,"  in  which  it  is  further  said  that  an 
act  of  state,  ^*  on  the  whole  appears  to  signify  an  act  done  or 
adopted  by  the  prince  or  rulers  of  a  foreign  independent 
state  in  their  political  and  sovereign  capacity,  and  within 
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the  limits  of  their  de  facto  political  sovereignty 

If  we  may  generalize  from  the  doctrine  of  our  own  courts, 
the  result  seems  to  be  that  an  act  done  by  the  authority, 
previous  or  subsequent,  of  the   Government  of  a  sovereign 
state,  in  the  exercise  of  de  facto  sovereignty,  is  not  examina- 
ble at  all  in  the  courts  of  justice  of  any  other  state.     So 
far  forth  as  it  afiEects  persons  not  subject  to  the  Govern- 
ment in  question,  it  is  not  examinable  in  the  ordinary  courts 
of  that  state  itself.     If  and  so  far  as  it  affects  a  subject  of 
the  same  state,  it  may  be,  and  in  England   it  is,  examinable 
by  the  courts  of  their  ordinary  jurisdiction.'*  This  distinction 
does  not  appear  to  be  borne  out  in  its  entirety  even  by   the 
decisions  of  their  Lordships    of  the   Privy  Council,  and  in 
Salig  Earn  v.  The  Secretary  of  State  for  India'''  it  was  con- 
tended that  the  party  affected  by  the  act  was  a  subject  of  the 
British  Government,  but  apparently   notice  was  not  taken 
of  that  contention,  and  the   act  was  held   to   be  an  act   of 
state.     It   appears   to  be    unanimously  agreed    upon   that 
there  are  certain  acts  of  the  Crown,   which   the  Municipal 
courts  are  debarred  from  taking  cognizance   of,  and  which 
affect  the  subjects  of  the  state  itself. 

The   leading    decision    on    the  point  is  that   to  which 
reference   has   already   been    made,   and   which  is  usually 
cited    as    the   1  anjore    case/°     In   that  case,  the   cause  of 
action    was   the   seizure   of  the  estates  of  the  late  Raja  of 
Tanjore,    and  their    Lordships  held    that   it   was    without 
any  ground    of  legal  right,  and   that  *'  the    Raja    was   an 
independent   Sovereign   of  territories   undoubtedly  small 
and  bound  by  treaties  to  a  powerful  neighbour,  which  left 
him,  practically,  little  power  of  free  action  ;  but  he  did  not 
hold    his    territory,   such  as  it  was,  as   a  fief  of  the  British 
Crown,   or  of  the    East     India  Company ;  nor  does   there 
appear  to  have   been   any  pretence  for  claiming   it  on  the 
death  of  the  Raja  without  a  son,  by  any  legal   title   either 
as  an  escheat,  or  as  bona  vacantia.     The  seizure  was  there- 
fore held    to  be  an   act   of  state  and  therefore  beyond  the 
jurisdiction   of  the  Muincipal   Courts.     This  decision  and 
the   distinction    referred    to    in    it     has  been   repeatedly 
followed  both  at  their  Lordships'  Board ^'  and  by  the  courts 
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in  India.   In  Forester  v.  The  Secretary  of  State  for  India^"^* 
the  principle  of  the   above  decision  of  their  Lordships  was 
approved,  bdt  the  seizure  of  the  estates  of  Begum  Sumroo, 
the  cause  of  action  in  that  suit,  was  held  not  to  be  an  act  of 
state,  and  therefore,  cognizable  by  the  Municipal  Courts. 
Their  Lordships  said  :  **The  act  of  Government  in  this  case 
was  not  the  seizure  by  arbitrary  power   of  territories  which 
up   to  that  time  had  belonged  to  another  Sovereign  State; 
it  was  the  resumption  of  lands  previously  held  from  the  Gov- 
ernment   under    a    particular   tenure,    upon    the   alleged 
determination  of  that  tenure."    This  distinction  was  referred 
to  by  the  Bombay  High    Court  in   Hnri  Sadashiw  v.  iShatk 
Azmudin^^  in  which  it  was  observed  that  the  status  of  waikars 
was  merely  that  of  powerful  saranjamdars  subordinate  to 
the  Raja  of  Satara  and  similar    to  that   of  liegam    Sumroo, 
and  it  was  pointed  out   that   in   The  Secretary   of  State 
for    India   in  Council  v.   Nnrayan  Balvant  Bhosle^'^''   the 
Government  were  dealing  with  the  Kaja  of  Satara,  who  was 
an  independent  sovereign.     That  distinction  was  again  ex- 
plained in  Salig  Ram  v.  The  Secretary  of  State  for  India^^"" 
in  which  their  Lordships  referred  to  the   sovereign   status 
of  the  last  King  of  Delhi  and  to  the  circumstance   that  the 
seizure  and  confiscation  of  his   property   after    the   mutiny 
of  1857  were  acts  of  absolute    power,    and    not   acts  done 
under   color   of  any    legal   right,   of  which  a  Municipal 
Court  could  take  cognizance,  and  said  :  «<The  seizure  ot  the 
royal    fargool   villages   for  the  reasons  above  given    does 
not   fall   within    the   ruling   of  Forester  v.   The  Secretary 
of   State  for   India,    but   is   governed    by    the  principles 
laid      down      in    The     Secretary     of    State    in    Council 
V.    Knmachee   Boye  Sahaba^  The  East   India  Company  v. 
Syed  Ally,  and  in  other  cases  in  which  the  same  principle 
is  aflBrmed." 

In  regard  to  another  class  of  cases,  reference  may  be 
made  to  the  case  of  Moodeley  v.  The  East  Indm  Company ^"^^ 
in  which  Lord  Kenyon  said  :  ^^  I  admit  that  no  suit  will  lie 
in  this  court  against  a  sovereign  power  for  anything  done 
in  that  capacity,  but  I  do  not  think  the  Ea&t  India  Company 
is  within  the  rule.     They  have  rights  as  a  sovereign  power; 

»»  L.  B.  I.  A.  Bop.  10.  I  »»  L.  E.  L  A.  Sup.  U9. 

•>  I.  L.  B..  X  I.  B(*m.  236.  I  ••  Bro.  C.  0. 4«tf. 
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they  have  also  duties  as  individuals.  If  they  enter  into 
bonds  in  India,  the  sums  secured  may  be  recovered  here: 
so  in  this  case  as  a  private  company  they  have  entered  into 
a  private  contract,  to  which  they  must  be  liable.  Here  is 
2L  prima  facie  ground  of  action:  the  company  has  put  other 
persons  in  the  way  of  doing  the  plaintiffs  an  injury.'*  In 
SheoLallw.  Shaik  Mahomed ^^^  the  suit  was  for  the  possession 
of  certain  land  purchased  from  the  Government  after  its 
Confiscation  on  rebellion,  and  their  Lordships  of  the  Privy 
Council  in  overruling  the  contention  as  to  the  want  of  juris- 
diction^ said :  '^The  meaning  of  an  act  of  state  is  something 
which  appertains  to  the  functions  of  Government.  Sup- 
pose, for  instance,  any  ques^tion  had  arisen  with  regard  to 
the  propriety  of  confiscating  the  rebel's  property,  that  would 
have  been  an  act  of  state.  Probably  the  determination  of 
the  Government  to  sell  that  confiscated  property  might  also 
be  treated  as  an  act  of  state,  but  in  the  sale  the  Govern- 
ment was  exactly  in  the  situation  of  an  individual  selling  his 
property  by  auction."  The  Calcutta  Supreme  Court  held 
the  same  in  Peninsular  O.S.N  Co.  v.  The  Secretary  of  State 
in  GounciU^^  and  Sir  Barnes  Peacock,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  said:  *'In  determining  the  liabiliiy 
of  the  East  India  Company  to  be  sued  in  any  case,  tlie 
general  principle  applicable  to  sovereigns  and  states,  and 
the  reasoning  deduced  from  the  maxim  of  the  English  Law 
that  the  king  can  do  no  wrong  would  have  no  force.  We 
concur  entirely  in  the  opinion  expressed  by  Chief  Justice 
Grey  in  the  case  of  The  Bank  of  Bengal  v.  The  East  India 
Company ^^"^  that  the  fact  of  the  Company's  having  been  in- 
vested with  powers,  usually  called  sovereign  powers  did 
not  constitute  them  sovereigns.  This  is  clear  from 
the  recital  in  the  53rd  George  III.  0.  155,  by  which  the 
territories  then  in  the  possession  and  under  the  Uovemment 
of  the  East  India  Company,  with  the  revenues  thereof,  were 
vested  in  them  for  a  further  term,  without  prejudice  to  the 
undoubted  sovereignty  of  the  Crown  in  and  over  the  same, 
or  to  any  claim  of  the  said  Company  to  any  rights,  franchises 
or  immunities.  .  .  •  We  are  of  opinion  that  the  East 
India  Company  were  not  sovereigns,  and,  therefore,  could 
not.  claim     all    the    exemption  of  a   sovereign;   and    that 


»'  Xra.  W.B.,P.  C.4. 
»•  V.R  H.C.  B.APP.  ». 
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they  were  not  the  public  servants  of  Government,  and,  there- 
fore, did  not  fall  under  the  principle  of  the  cases  with  regard 
to  the  liabilities  of  such  persons,  but  they  were  a  company  to 
whom  sovereipjn  powers  were  delegated,  and  who  traded  on 
their  own  account  and  for  their  own  benefit,  and  were  engaged 
in  transactions  partly  for  the  purposes  of  Government,  and 
partly  on  their  own  account,  which,  without  any  delegation  of 
sovereign  rights,  might  be  carried  on  by  private  individuals. 
There  is  a  great  and  clear  distinction  between  acts  done  in 
the  exercise  of  what  are  usually  termed  sovereign  powers,  and 
acts  done  in  the  conduct  of  undertakings  which  might  be 
carried  on  by  private  individuals  without  having  such  powers 
delegated  to  them  •  •  .  •  Where  an  act  is  done,  or  a 
contract  is  entered  into,  in  the  exercise  of  powers  usually 
called  sovereign  powers  by  which  we  mean,  powers  which 
cannot  be  lawfully  exercised  except  by  a  sovereign,  or  private 
individual  delegated  by  a  sovereign  to  exercise  them,  no 
action  will  lie." 

The  principle  of  this  decision  was  carried  further  the 
other  way  in  Nobin  Ghunder  Duti  v.  The  8ecreta/ry  of  State 
for  India^^^^  in  which  Garth,  C.  J.,  said:  '*  The  persons  who  are 
said  to  have  been  guilty  of  the  acts  and  default  of  which  he 
(plaintiff)  complains,  are  the  officers  employed  in  that 
department  of  the  Government  service  which  relates  to  the 
imposition  and  collection  of  the  excise  duties.  The  ground 
of  the  complaint  is  that  these  officers  have  been  guilty  of 
various  breaches  of  duty  in  not  fulfilling  obligations  to  the 
plaintiff  which  they  were  bound  to  fulfil  in  that  capacity. 
Now  it  is  impossible  to  doubt  for  a  moment  that  the  laws 
which  are  made  in  this  or  any  other  country  for  the  taxation 
of  the  subject  by  the  imposition  of  customs  and  duties,  are 
laws  which  can  only  be  made  or  enforced  in  the  exercise  of 
sovereign  powers  properly  so  called ;  and  these  sales,  at  which 
the  plaintiff  contends  that  he  purchased  the  rights  on  which 
he  claims,  only  constitute  a  portion  of  the  machinery  and 
arrangement  by  which  the  imposition  and  collection  of  the 
excise  duties  are  regulated  in  this  country.  His  claim  is 
therefore  clearly  one  of  those  which  cannot  be  enforced 
against  the  Government  of  India"  The  actual  decision  of  the 
Supreme  Court  was  distinguished  by  the  Chief  Justice  on  the 
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ground  that  in  that  case  "  the  negligence  complained  of  was 
an  act  done  by  their  (the  Government's)  servants  in  carrying  on 
the  ordinary  business  of  shipbuilders  (unconnected  altogether 
with  the  exercise  of  sovereign  powers),  and  which  any  firm 
or  individual  might  have  carried  on  for  the  same  purposes." 

The  Madras  High  Court  has  taken  a  different  view  of 
an  act  of  state  for  the  purposes  of  the  immunity  of  the  East 
India  Company  from  the  jurisdiction  of  the  Courts.  In  the 
Secretary  of  State  for  India  v.  Hari  Bhavjee^^  Sir  Charles 
Turner  in  delivering  the  judgment  of  the  Madras  High  Court 
after  referring  to  the  decision  of  the  Calcutta  Supreme 
Court  and  to  the  distinction  made  in  that  case  between 
acts  done  in  the  exercise  of  powers  usually  termed  sovereign, 
and  acts  done  in  the  conduct  of  undertakings  which  might 
be  carried  on  by  persons  who  enjoyed  no  delegated  powers 
of  sovereignty,  said,  "  The  Court  held  that  exemption 
from  suit  could  not  be  claimed  in  respect  of  the  latter 
class  of  acts  and  expressed  no  opinion  that  all  acts  of 
the  former  class  would  enjoy  such  immunity,  and  in  Nobin 
Chunder  Dey's  case  it  has  been  ruled  that  the  liability  of 
the  Qovernment  or  of  its  officers  to  suit  is  restrict^ed  to  acts  of 
the  latter  class.  It  appears  to  us  that  this  position  cannot 
be  maintained,  and  that  the  decided  cases  show  that  in  the 
class  of  acts  which  are  competent  to  the  Government  and  not 
to  any  private  person,  a  distinction  taken  is  between  those 
which  lie  outside  the  province  of  municipal  law  and  those 
which  fall  within  that  law,  and  that  it  is  of  the  former  only 
that  in  this  country  the  Municipal  Courts  in  British  India 
cannot  take  cognizance.  Acts  done  by  the  Government  in 
the  exercise  of  the  sovereign  powers  of  making  peace  and  war 
and  of  concluding  treaties  obviously  do  not  fall  within  the 
province  of  municipal  law,  and  although  in  the  administration 
of  domestic  affairs  the  Government  ordinarily  exercises  powers 
which  are  regulated  by  that  law,  yet  there  are  cases  in  which 
the  supreme  necessity  of  providing  for  the  public  safety 
compels  the  Government  to  acts  which  do  not  pretend  to 
justify  themselves  by  any  canon  of  municipal  law.  For  the 
exercise  of  these  powers  the  Government,  though  irresponsible 
to  the  courts  is  not  wholly  without  responsibility.  Under 
the  (Constitution  of  England  it  is  more  or  less  responsible  to 
Parliament  through  the  responsible  ministers  of  the  Crown. 
Acts  thus     done  in  the  exercise  of  sovereign  powers  but 
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which  do  not  profess  to  be  justified  by  municipal  law  are  what 
we  understand  to  be  the  acts  of  State  of  which  Municipal 
Courts  are  not  authorized  to  take  cognizance  .  •  .  .  The 
Tanjore  case  is  an  authority  for  the  position  that  where  the 
act  which  is  the  ground  of  complaint  is  an  act  which 
professes  to  be  done  under  the  sanction  of  municipal  law 
and  in  the  exercise  of  powers  conferred  by  that  law,  the  cir- 
cumstance that  it  is  an  act  done  by  the  sovereign  power  or 
by  the  deputy  of  that  power  does  not  oust  the  jurisdiction  of 
the  Civil  Courts,  That  the  parties  to  the  act  then  in  ques- 
tion could  claim  such  protection  as  was  afforded  by  the  status 
of  sovereignty  was  not  disputed,  and  the  question  on  which 
the  decision  turned  was  whether  the  act  aflfected  to  justify  itself 
on  grounds  of  municipal  law,  or  whether  it  was  in  whole  or  in 
part  a  possession  taken  by  the  Crown  under  color  of  legal  title, 
and  in  the  latter  case,  the  Committee  determined  that  the 
defence  of  absence  of  jurisdiction  had  no  foundation.  .  .  . 
If  the  decision  (^Forester  v.  Secretary  of  State)  on  which  the 
Government  relies  is  correct,  then  it  was  obviously  unneces- 
sary for  the  Privy  Council  in  Forester* s  case  to  have  inquired 
into  the  title  of  the  Begum,  for  the  resumption  of  her  jagir 
was  an  act  which  could,  under  no  circumstances,  have  been 
legally  done  by  a  private  person — it  was  an  act  of  the  Govern- 
ment done  in  the  exercise  of  administrative  powers^  but 
because  it  professed  to  be  done  under  the  sanction  of 
municipal  law  it  was  examinable  by  the  Municipal  Courts* 
The  cases  we  have  cited  appear  to  us  to  aflbrd  a  sufficiently 
clear  indication  of  the  sense  in  which  the  term  *act  of  state' 
is  to  be  understood  in  the  rule  which  restricts  the  juris- 
diction of  Civil  Courts.  In  the  case  before  us,  the  demand 
of  which  the  respondents  complained  was  levied  by  the 
Collector  acting  as  he  believed  under  the  authority  of  muni- 
cipal law." 

This  decision  was  followed  by  a  Full  Bench  of  the  same 
High  Court  in  Vijaya  Bagava  v.  Secretary  of  State  for  India^^ 
in  which  Kernan,  J.,  said  that  in  that  case  '*  the  character  of 
the  act  in  respect  of  which  relief  against  the  Secretary  of 
State  might  be  maintained  was  considered,  and  after  referring 
to  all  the  authorities,  it  was  held  that  the  East  India  Com- 
pany were   liable  for  negligence  or  misconduct  of  its  officers 
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in  cases  in  which  the  sovereign  would  not  have  been 
liable  on  a  petition  of  right,  and  it  is  pointed  out  that  the 
Company  were  liable  to  suits  in  the  Court  of  the  Sovereign, 
and  that  they  also  submitted  to  thf^  jurisdiction  of  their  own 
Courts.  It  was  held  in  that  case  that  where  an  act  complain- 
ed of  is  professedly  done  under  the  sanction  of  municipal 
law,  and  in  the  exercise  of  power  conferred  by  that  law,  the 
fact  that  it  is  done  by  the  sovereign  power,  and  is  not  an  act 
which  could  possibly  be  done  by  a  private  individual,  does  not 
oust  the  jurisdiction  of  the  Civil  Courts." 

This  view  is  to  some  extent  borne  out  also  by  the  provisions 
of  several  Acts  specially  passed  by  the  Indian  Legislature  for 
exempting  from  the  jurisdiction  of  Civil  Courts  various  acts  of 
executive  and  revenue  oflScers  done  in  the  discharge  of  the  work 
of  the  administration.  Several  instances  of  such  general 
exemption  have  been  mentioned  in  the  above  Chapter  .  A  very 
notable  instance  of  it  is  contained  in  Act  IX  of  1859  relating 
to  the  claims  to  property  seized  as  forfeited."*  The  exemption 
in  some  cases  extends  only  to  certain  courts  or  classes  of  courts. 
Thus  Sec.  32  of  the  Bombay  Civil  Courts  Act,  as  amended 
by  Sec.  15  of  the  Bombay  Revenue  Jurisdiction  Act,  1876, 
provides  that  *'no  Subordinate  Judge  or  Court  of  Small 
Causes  shall  receive  or  register  a  suit  in  which  the  Government 
or  any  officer  of  Government  in  his  official  capacity  is  a  party, 
but  in  every  such  case,  such  judge  or  court  shall  refer  the 
plaintiflf  to  the  District  Judge,  in  whose  court  alone,  subject  to 
the  provisions  of  Sec.  19,  sucIj  suit  shall  be  instituted." 


a  Se<».  18and  20  of  the  Act  provide:  "Whenever  any  property  shall  have  been  attached  or 
seized  without  either  conviction  or  an  adjudication  of  forfeiture  by  any  oflBcer  of  Grovemment, 
as  property  forfeited  or  liable  to  be  forfeited  to  Government  for  an  offence  for  which,  upon 
conviction,  the  property  of  the  offender  would  be  forfeited,  the  validity  of  such  attachment 
or  seizure  shall  not  be  called  in  question  by  any  Court  or  other  authority  in  any  suit  or 
proceeding,  unless  the  offender  or  alleged  offender  shall,  within  one  year  a^r  the  seizure 
of  his  property,  have  surrendered  himself  for  trial,  and  upon  trial  before  a  competent  Court 
shall  have  been  or  shall  be  acquitted  of  the  offence,  and  shall  prove  to  the  satisfaction  of 
the  Court  that  he  did  not  escape  or  keep  out  of  the  way  for  the  purpose  of  evading  justice. 
Nothing  in  this  section  shall  extend  to  persons  entitled  to  pardon  upon  Her  Majesty's 
proclamation,  published  in  the  Calcutta  Gaeette  Extraordinary,  dated  the  1st  of  Novem- 
ber 1S5S,  or  to  any  person  who,  having  surrendered  himself  within  the  period  of  one  yeai* 
after  the  seizure  of  his  property,  shall  be  discharged  by  order  of  Government  without  a 
prosecution.  .  .  Nothing  in  this  Act  shall  be  held  to  affect  the  right  of  parties  not  charged 
with  any  offence  for  which,  upon  conviction,  the  property  of  the  offender  is  forfeited  in 
lespect  of  any  property  attach^  or  seized  as  forfeited  or  liable  to  be  forfeited  to  Government ; 
provided  that  no  suit  brought  by  any  party  in  respect  of  such  property  shall  be  entertained 
Jinless  it  be  instituted  within  the  period  of  one  year  from  the  date  of  the  attachment  or 
seizure  of  the  property  to  which  the  suit  relates." 
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Courts  have  jurisdiction 
over  all  persoas  sub- 
ject to,  domiciled  in, 
or  present  at  the  time 
of  the  institution  of 
the  suit  in  the  State. 


158,  As  a  general  rule,  courts  of  every  State  have 
jurisdiction  over  all  the  persons  present 
in  the  State  at  the  time  of  the  institution 
of  the  suit,  whether  their  presence  is 
temporary  or  permanent.  This  jurisdic- 
tion in  the  case  of  temporarily  present 
foreigners  is  recognized  by  all  the  writers 
on  International  Law,'  as  well  as  by  the  Courts.*  In  Pea- 
body  V.  Hamilton,^  both  the  parties  were  aliens,  but  the 
Massachusetts  Supreme  Court  held,  that  a  personal  action  of 
a  transitory  nature  might  be  maintained,  if  the  defendant  be 
personally  served  with  process,  although  the  service  be  made 
on  board  of  a  foreign  vessel  before  its  mooring  at  the  wharf. 
The  same  view  has  been  taken  in  Alley  v.  Gaspari^^  in  which 
Peters,  C.  J.,  said — *•  The  true  interpretation  of  the  principle 
is,  that  when  an  alien  or  non-resident  is  personally  present  in 
any  place  in  the  State,  however  temporarily  or  transiently  in 
such  place,  whether  abiding,  visiting,  or  travelliny:  at  the 
time,  a  process  duly  served  upon  him  will  confer  complete 
jurisdiction  over  his  person  in  our  Courts."  And  this  jurisdic- 
tion may  be  exercised,  even  though  the  defendant's  property 
is  beyond  the  reach  of  the  Court,'  or  the  subject-matter  of  the 
action  occurred  in  another  State.®  The  Civil  Procedure  Code 
contemplates  the  service  of  a  summons  on  a  defendant  outside 
British  India,  but  it  does  not  contain  any  provisions  as  to  the 
cases  in  which  a  suit  can  lie  against  foreigners,  and  the  Courts 
can  take  cognizance  of  such  cases  only  when  allowed  by  the 
general  principles  of  International  Law.  There  is  a  class  of 
persons,  however,  who  though  actually  within  a  State,  are, 
in  contemplation  of  law,  not  so  within  it  as  to  be  subject  to  the 
jurisdiction  of  its  Courts,  because  their  presence  is  as  that  of  the 
representatives  of  some  other  sovereignty.  On  this  principle, 
it  has  sometimes  even  been  held,  that  ambassadors  and  other 
public  ministers  and  consuls  and  vice-consuls  of  foreign  nations, 
whether  served  with  process  or  not,  may,  at  any  time,  even 
after  appearance  in  court  and  a  trial  upon  the  merits,  avoid  a 
judgment  against  them,  by  showing  their  official  capacity.^ 
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Some  nations,  indeed,  entirely  refuse  to  take  cog- 
nizance of  controversies  between  foreigners,  remitting  them, 
especially  as  to  matters  originating  in  foreign  countries,  for 
redress  to  the  tribunals  of  their  own  or  of  the  defendant's 
country.  Thus  in  France,  with  few  exceptions,  the  tribu- 
nals do  not  take  cognizance  of  controversies  between  foreigners 
respecting  personal  rights  and  interests/^  But  this  is  a  result 
of  their  special  ideas  of  policy  and  convenience,  and  not  required 
by  Internationa!  law.  In  England  and  America,  as  well  as  in 
India,  suits  are  maintainable,  and  constantly  maintained, 
between  foreigners,  when  either  of  them  is  within  the  territory 
of  the  State  in  which  the  suit  is  brought/^  Mr.  Pigott  lays  it 
down  as  a  general  rule,  that  •*  a  judgment  pronounced  against 
a  defendant  resident  in  the  State  at  the  time  of  service  of  the 
writ  is  good,  and  will  in  virtue  of  the  general  theory,  be  en- 
forced by  the  Courts  of  another  country,  when  the  proper 
procedure  for  bringing  it  before  them  is  put  in  motion.'"" 
Similarly,  Brett,  J.,  in  Jackson  v.  SpittaW^  said :  **That  the 
superior  Courts  of  England  did  not  decline  jurisdiction  in  the 
case  of  any  transitory  cause  of  action,  whether  between  British 
subjects  or  foreigners,  resident  at  home  or  abroad,  or  whether 
any  or  every  fact  necessary  to  be  proved  in  order  to  establish 
either  the  plain tiflPs  or  the  defendant's  case  arose  at  home  or 
abroad.  Though  every  fact  rose  abroad,  and  the  dispute 
was  between  foreigners,  yet  the  Courts,  we  apprehend,  would 
clearly  entertain  and  determine  the  cause,  if  in  its  nature 
transitory,  and  if  the  process  of  the  Court  had  been  brought 
to  bear  against  the  defendant  by  service  of  a  writ  on  him  when 
present  in  England.'*  This  proposition  is  important, "  because 
the  converse  is  equally  true,  that  with  the  cessation  of  residence 
or  the  absence  from  the  territory,  comes  a  cessation  of  this 
necessity  for  obedience  to  the  writ  of  summons,  even  in  the 
case  of  subjects  of  the  country."^*  As  a  necessary  consequence 
of  this  rule,  if  it  stood  alone,  a  subject-debtor,  would,  by  leaving 
the  country  before  the  institution  of  a  suit,  be  able  to  evade 
the  jurisdiction  of  the  courts  ;  and  when  out  of  the  kingdom 
could  not  be  brought  before  its  courts  even  for  debts  contracted 
there.  A  person  after  contracting  a  debt  during  temporary 
residence  in  a  country  would,  by  leaving   it  before  a  writ  could 


JO  Lango.  Raid  13  Moore  P.  0.  M.  I       i»  L.  R.  6  C.  P.  6». 

3 1  Vid*  Story  Con.  Laws,  750.  I       14  pig.  For.  Jud.  131. 
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be  served  upon  him,  be  completely  free;  and  commercial  debts, 
contracted  without  even  this  temporary  residence,  could  not  by 
any  means  be  adjusted  by  the  tribunals  of  either  country/* 
To  remedy  this  inconvenience,  a  jurisdiction  is  generally 
assumed  even  over  persons  residing  or  present  in  another  state 
and  this  assumed  jurisdiction  being  accepted  by  all  nations 
has  become  a  part  of  international  law,  though  there  is  no 
unanimity  as  to  its  extent  or  to  the  cases  in  ivhich  it  may  be 
applied.  Mr.  Pigott  believes'" — **  that  absent  subjects  may 
in  all  cases  be  cited ;  and  in  some  countries  this  rule  is  extended 
so  as  to  include  absent  though  domiciled  aliens."  In  England, 
Order  XI,  Rule  1  (c),  provides  that  a  writ  of  summons  may  be 
permitted  to  be  served  outside  the  jurisdiction  when  *'any  relief 
is  sought  against  any  person  domiciled  or  ordinarily  resident 
within  the  jurisdiction,"  In  Douglas  v.  Forrest,^''  Best,  C.  J., 
said — **  A  natural-born  subject  of  any  country,  quitting  that 
country,  but  leaving  property  under  the  protection  of  its 
laws,  even  during  his  absence,  owes  obedience  to  those 
laws,  particularly  when  those  laws  enforce  a  moral  obliga- 
tion.'* Blackburn,  J.,  in  Schibsby  v.  Weslenholz,^^  said  :  **  If 
the  defendants  had  been  at  the  time  of  the  judgment  subjects 
of  the  country  whose  ju(<gment  is  sought  to  be  enforced  against 
them,  we  think  that  its  laws  would  have  bound  them. 
Again,  if  the  defendants  had  been  at  the  time  when  the 
suit  was  commenced  resident  in  the  country,  so  as  to  have  the 
benefit  of  its  laws  protecting  them,  or,  as  it  is  sometimes 
expressed,  owing  temporary  allegiance  to  that  country,  we 
think  that  its  laws  would  have  bound  them." 

This  rule  admits  of  a  still  further  extension  in  regard  to 
foreign  shareholders  in  incorporated  companies  in  the  state. 
Thus  in  Bank  of  Australasia  v.  Harding^^''  it  was  held  that 
the  members  resident  in  England  of  a  company  formed  for  the 
purpose  of  carrying  on  business  in  a  place  out  of  England 
would  be  bound  in  respect  of  the  transactions  of  that  company 
by  the  law  of  the  country  in  which  the  business  is  carried  on. 
The  question  iu  that  case  was  as  to  the  liability  of  a  share- 
holder in  an  action  on  a  judgment  obtained  in  the  colony  against 
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the  chairman  or  principal  officer,  who  under  the  Colonial  Act 
was  liable  instead  of  all  the  members.  The  defence  was  that 
the  defendant  was  not  resident  in  the  colony,  and  had  no  notice 
or  knowledge  of  the  proceedings,  but  it  was  overruled,  and 
Cresswell,  J.,  said  :  The  defendant  was  a  member  of  a  com- 
pany who  must  be  taken  to  have  been  a  consenting  party 
to  the  passing  of  the  Colonial  Act.  He  must  therefore,  be 
regarded  as  having  agreed  that  suits  upon  contracts  entered 
into  by  the  Company  might  be  brought  against  the  chairmaDi 
and  that  the  chairman  should,  for  all  purposes  represent  him 
in  such  actions."  This  decision  was  followed  in  Copin  v. 
Adamson^*"^  in  which  Kelly,  C.  !3.,  said  :  **I  apprehend  that 
it  IS  now  established  by  the  law  of  this  country  that  one  who 
becomes  a  shareholder  in  a  foreign  company,  and  therefore  and 
thereby  a  member  of  that  company — such  company  existing 
in  a  foreign  country,  and  subject  in  all  things  to  the  law  of 
that  country — himself  becomes  subject  to  the  law  of  that  country, 
and  to  the  articles  or  constitutions  of  that  company  construed 
and  interpreted  according  to  the  laws  of  that  country  in  all  things 
and  as  to  all  matters  and  all  questions  existing  or  arising  in  re- 
lation to  or  connected  with  the  acts  and  uflfairs  and  the  rights 
and  liabilities  of  such  company  audits  members  severally  and 
collectively,  and  if  that  company,  by  the  law  of  the  country  in 
which  it  exists,  or  by  the  articles  of  its  constitution,  is  subject 
to  the  jurisdiction  of  a  particular  court  within  that  country, 
so  also  is  each  shareholder  or  nieniber  subject  to  its  jurisdiction 
in  all  cases  in  relation  to  or  connected  with  such  company." 
Amphlett,  B.,  further  said  :  **  A  man  may  contract  with  others 
that  his  rights  shall  be  determined  not  only  by  foreign  law,  but 
by  a  foreign  tribunal,  and  thus  by  reason  of  his  contract,  and 
not  of  any  allt»giance  absolute  or  qualified,  would  become  bound 
l)y  that  tribunars  decision."  The  decision  in  the  case  was 
affirmed  on  appeal.*^ 

159.     Mr.   Pigott  says   that  the  true  rule  as   to  persons 

Courts  cannot  acquire     outside  the  jurisdiction  is :     **  That  a  State 

jurisdiction     over   for-     has  discretion  vested  in  it  to  declare  in 

eigners  not  present  in     ^^at  Cases    absent    defendants    whether 
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the  State  by  a  personal  subjects  or  aliens  shall  be  sumTnoned  to 
TnThem.''^  '''°'"''''''  ^^^  Courts;  that  all  States  having  that 
discretion  vested  in  them,  all  other  States 
will  recognize  the  due  exercise  of  it,  and  enforce  a  judgment 
delivered  in  accordance  with  it,  even  thongh  it  be  against  one 
of  their  own  subjects.  This  rule  conflicts  with  the  maxim 
Actor  seguitur forum  m,  but  that  maxim  can  no  longer  be 
*aid  to  exist  in  its  integrity,  for  every  country  has  introduced 
exceptions  to  it."'«  In  Bikrama  Singh  v.  Bir  Singh^^ 
Plowden,  J.,  likewise  said — **  There  is  certainly,  so  far  asl  can 
ascertain,  no  rule  of  international  jurisprudence  universally 
recognized  that  a  Municipal  Court  is  absolutely  incompetent 
to  exercise  jurisdiction  over  a  non-resident  foteigner,  and 
it  is  certain  that  in  many,  if  not  in  most,  countries,  the 
Municipal  law  authorizes  the  exercise  of  jurisdiction  in  such 
cases  by  its  own  courts,  subject,  generally  speaking,  to  the 
condition  that  notice  actual  or  constructive  be  given  to  the 
absent  defendant.  For  instance,  the  Code  of  Civil  Procedure 
expressly  enacts  in  Sec.  10  that  no  person  shall,  by  reason  of 
his  descent  or  place  of  birth,  be  in  any  civil  proceedings  exempt 
from  the  jurisdiction  of  any  of  the  courts,  and  in  Sec.  89 
provides  for  service  of  summons  outside  the  jurisdiction,  while 
Sec.  17  authorizes  the  court  to  take  cognizance  of  certain  suits 
when  the  cause  of  action  has  arisen  within  the  jurisdiction." 
It  appears  to  be  generally  agreed  upon,  however,  that  even  the 
personal  service  of  a  summons  on  a  non-resident  foreigner  de- 
fendant at  his  foreign  domicile  can  create  no  jurisdiction,  so  as 
to  render  the  judgment  enforceable  in  the  courts  of  any  other 
State.  Mr.  Black  says — '*  It  is  sometimes  attempted  to  obtain 
jurisdiction  of  a  non-resident  foreigner  by  the  personal  service 
of  process  upon  him  at  his  domicile.  This,  however,  is 
admitted  on  all  sides  to  be  inffectual.  It  can  have  no  greater 
force  or  virtue  than  a  purely  constructive  service."^  It  has 
been  held  in  several  cases  that  a  personal  judgment  which  a 
Court  may  render  against  one  who  is  not  a  citizen  of  the  State, 
nor  served  with  process  within  its  borders,  no  matter  what  the 
mode  of  service,  is  void,  because  the  court  has  no  jurisdiction 
over  his  person.**  **  No  sovereignty  can  extend  its  powers 
beyond  its  own  territorial  limits  to  subject  either  persons  or 
property  to  its  judicial   decisions.     Every   exercise  of  authority 

«•  Pig.  For.  Jnd.  167.  I  «i  Hart  o.  Sansom,  110  U.  S.  151. 

tf  1888  P.  B.  No.  IW.  p.  609.  I  Martin  v.  Cobb,  77  Tex.  64«. 
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of  this  sort,  beyond  this  limit,  is  a  nullity.  ...  A  citizen  of  one 
state  or  country  cannot  be  compelled  to  go  into  another  state 
or  country  to  litigate  a  civil  action  by  means  of  process  served 
in  his  own  state  or  country.  And  a  judgment  obtained  upon 
such  service,  where  no  appearance  is  made  by  the  person  so 
ierved,  can  impose  no  personal  liability  which  will  be  recognized 
beyond  the  state  in  which  the  action  originated."^"  •*  The 
courts  of  a  state,"  said  Mr.  Justice  Story,  in  Picquet  v.  Swan^*^ 
**  however  general  may  be  their  jurisdiction,  are  necessarily 
confined  to  the  territorial  limits  of  the  State.  Their  process  cannot 
be  executed  beyond  those  limits;  and  any  attempt  to  act  upon 
persons  or  things  beyond  them  would  be  deemed  a  usurpation 
of  foreign  sovereignty  not  justified  or  acknowledged  by  the  law 
of  nations." 

In  De  Meli  v.  De  Melif"^  Bradley  J.,  said  : — '*  A  party 
whose  domicile  is  in  a  country  is  subject  to  its  laws;  and  juris- 
diction of  his  person,  as  well  as  of  the  subject-matter,  may  be 
acquired  by  the  Court  by  means  of  substituted  service  in  the 
manner  provided,  if  provision  for  such  purpose  is  made  by  its 
laws,  although  the  party  sought  to  be  charged  by  an  action 
brought  against  him  is  then  absent  from  the  country»  and 
cannot  be  personally  served  with  process  within  it.*^  But  a 
Court  has  no  extra-territorial  jurisdiction,  and  a  person  not 
domiciled  in  the  state  or  country  cannot  be  charged  in  personam 
by  adjudication  there,  unless  he  is  personally  served  with  notice 
or  process  within  it,  or  voluntarily  submits  himself  to  the 
jurisdiction  of  its  Court  by  appearing  in  some  manner  in  the 
action  or  proceeding  sought  to  be  instituted  against  him."  ^ 
In  Jones  v.  Jones^^  Andrews,  J.,  said  :  "  It  must  be  conceded 
at  the  outset  that  the  service  of  the  citation  upon  the  defendant 
here,  who  at  the  time  was  a  resident  and  citizen  of  New  York, 
owing  no  allegiance  to  the  State  of  Texas,  was  utterly  void  and 
ineffectual  as  a  means  of  giving  the  courts  of  Texas  jurisdic- 
tion of  the  defendant.  The  processes  of  Courts  run  only 
within  the  jurisdiction  which  issues  them.  They  cannot  be 
served  without  the  jurisdiction,  and  Courts  of  one  state  cannot 
acquire  jurisdiction  over  the  citizens  of  another  state,  under 
statutes  which  authorize  a  substituted  service,  or  which  provide 


*i  Shepai^  v.  Wright,   5U  How.  513 
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for  actual  service  of  notice  without  the  jurisdiction  so  as  to 
authorize  a  judgment  in  personam  against  the  party  proceeded 
against.  This  question  has  recently  been  considered  in  several 
eases  in  this  State,  with  a  fulness  of  argument  and  illustration 
which  leaves  nothing  to  be  said,  and  it  is  sufficient  to  refer 
to  the  decisions  :  Kerr  v.  Kerr ;  *^  Hodman  v.  Hoffman  ;^ 
Hunt  V.  Hunt;'''  People  v.  Baker  r  O'Dea  v.  O'Dea.'' 
It  cannot  be  doubted,  therefore,  that  the  Texas  Court  did  not 
acquire  jurisdiction  of  the  defendant  in  the  action  by 
the  service  of  the  citation  here,  or  that,  if  the  defendant 
had  remained  silent,  taking  no  notice  of  the  proceeding, 
no  valid  judgment  could  have  been  rendered  against  him/' 
Incidental  observations,  apparently,  to  the  contrary  may  be  met 
with  in  some  cases,'  but  they  have  no  reference  to  foreigners 
in  other  countries,  but  either  to  persons  subject  to  or  domiciled 
in  the  country  itself  and  casually  staying  in  other  countries, 
or  to  persons  subject  to  or  domiciled  in  other  countries 
and  casually  staying  in  the  country  itself.  This  distinction 
as  to  the  mode  of  serving  process  has  application  to  those 
classes  of  persons;  as  while  jurisdiction  may  be  acquired  over  the 
former  even  by  a  constructive  service,  personal  service  of  the 
summons  is  considered  necessary  to  give  jurisdiction  over  the 
latter.  This  distinction  is  justified  on  the  ground,  that  in  the 
former  case  the  defendant  being  subject  to  and  bound  by  the 
laws  of  the  country  is  considered  bound  by  any  constructive 
service  of  the  summons  authorized  by  those  laws/^  Foreigners, 
however,  are  not  bound  by  those  laws  except  while  present  in 
the  State,  and  it  is  contended  that  the  courts  of  other  coun- 
tries, and  especially  of  the  country  of   which  they  are   subjects 

i  A  judgment  ottained  in  a  court  of  one  State  cannot  be  enforced  in  the  court 
and  against  a  citizen  of  another,  unless  the  court  rendering  the  judgment  has  acquired 
jurisdiction  over  the  defendant  by  actual  service  of  process  upon  him,  or  by  his  voluntary 
appearance  to  the  suit  and  submission  to  that  jurisdiction.  Such  a  judgment  may  be 
perfectly  valid  in  the  jurisdiction  where  rendered,  and  enforcetl  there  even  against  the 
property,  effects,  and  credits  of  a  non-resident  defendant  there  situated,  but  it  cannot  be 
enforced  or  made  the  foundation  of  an  action  in  another  State.  A  law  which  substitutes 
constructive  for  actual  notice  is  binding  upon  persons  domiciled  within  the  State  where 
such  law  prevails,  and  as  respects  the  property  of  others  there  situated,  but  can  bind 
neither  person  nor  property  beyond  its  limits.  This  rule  is  based  upon  international  law, 
and  upon  that  natural  protection  which  every  country  owes  to  its  own  citizens.  It 
concedes  the  jurisdiction  of  the  court  to  the  extent  of  the  State  where  the  judgment  is 
rendered,  but  upon  the  principle  that  it  would  be  unjust  to  its  own  citizens  to  give  effect 
to  the  judgments  of  a  foreign  tribunal  against  them,  when  they  had  no  opportunity  of 
being  heard,  its  validity  beyond  that  state  is  denied.** 


*•  41  N.  Y.  272. 
«»  7  Am.  Rep.  290. 
so  28  Am.  Rep.  129. 
SI  32  Am.  Rep.  274. 
««  101  N.  Y.  23. 
ss  Horm.  Cooun.  €12. 
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and  in  which  they  are  domiciled,  will  not  give  effect  to  judg- 
ments against  them  unless  they  received  an  actual  notice  in 
proper  time  to  be  able  to  defend  the  suit.  When  in  any 
country  in  accordance  with  its  laws,  a  summons  is  served 
constructively  by  posting  at  the  door  of  the  court  or  any 
other  public  place,  **  there  is  no  pretence  to  say  that  such 
modes  of  proceeding  can  confer  any  legitimate  jurisdiction  over 
foreigners  who  are  non-residents,  and  do  not  appear  to  answer 
the  suit,  whether  they  have  notice  of  the  suit  or  not.  The 
effects  of  all  such  proceedings  are  purely  local,  and  elsewhere 
they  will  be  held  to  be  mere  nullities/^** 

Dr.  Bigelow  speaking  of  the  rule  of  the  American  Courts, 
gayg56 — ««if^  i\^Q  defendant  is  a  citizen  or  resident  of  the  state 
of  the /orum,  be  will  be  bound  by  the  laws  of  that  state  con- 
cerning the  mode  of  acquiring  jurisdiction  over  him;  if  not, 
jurisdiction  can  be  obtained  over  him,  so  as  to  make  the  judg- 
ment available  for  any  purpose  other  than  the  appropriation 
of  property  of  his  actually  levied  upon,  only  by  personal  service 
of  process  upon  him  within  the  state  of  the  Jbrumf  lawi\illy 
made,  or  by  his  voluntary  and  general  appearance."  It  has 
often  been  held  that  a  judgment  can  have  the  conclusive  effect 
of  a  judgment  tn  pcr^ouaiw,  only  if  the  process  is  personally 
served  upon  the  defendant,  while  he  is  within  the  jurisdiction 
of  the  sovereignty  urider  which  the  court  acts/^  for  no 
sovereign  has  the  right  to  issue  such  notice  to  the  citizen  of 
another  state  or  country,  and  thereby  draw  the  party  from  his 
own  proper  forum  ad  aliam  examere.^^  A  decree  in  personam 
merely  can  only  be  supported,  against  a  person  who  is  not  a 
citizen  or  resident  of  the  stnte  in  which  it  is  rendered,  by 
actual  service  upon  him  within  its  jurisdiction,  and  construc- 
tive service  by  publication  in  a  newspaper  is  not  sufficient. 
The  courts  of  the  state  might  perhaps  feel  bound  to  give  effect 
to  the  service  made  as  directed  by  its  statutes.  But  no  court 
deriving  its  authority  from  another  Government  will  recognize 
a  merely  constructive  service  as  bringing  the  person  within  the 
jurisdiction  of  the  court.^^  The  Supreme  Court  of  Vermout 
laid  down  in  a  case — **That  to  the  extent  that  the  judgment. 
WHS  satisfied  by  the  property  attached,  tlie  proceeding  would  bar 
a  recovery  in  this  action.  To  that  extent  the  judgment  there 
is  available  here  in  behalf  of  the  defendants,  the  same  as  a 

ss  Bio-Gont  Laws.  761.  I  «i  Ro^eri  «.  Odall.  39  N.  H.  467. 

8dbibftby  v.  Westenholx,'L.  B.  6  Q.  B.  155.  |  Lapham  v.  Brlcn,  27  Yt.  M. 

BteobofP  •.  Wathered,  ft  WalL  812.  I  <•  Harm.  Oomm.  610. 

M  Big.  Sitop.  SI.  I  **  Harb «.  Sanaom,  110  U.  8.  Ul. 
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payment  would  be.  That  is,  that  judj^inent  is  conclusive  be- 
tween the  parties  as  to  the  property  of  the  defendants  there 
attached  and  appropriated  to  its  satisfaction,  but  beyond  that, 
and  as  a  judgment  in  personam^  we  think  it  is  h  nullity.  The 
court,  having  no  jurisdiction  of  the  defendants  had  no  power 
to  adjudge  as  asrainst  them  upon  th(^  amount  of  the  plaintiff's 
claim,  no  power  to  pass  upon  the  defendants*  personal  rights 
and  obligations;  therefore  a  judgment  in  form  aji^ainst  them, 
ad  an  incident  of  the  proceeding  against  the  property  attached, 
could  not  operate  as  a  merger  of  the  original  claim."^* 

160.     The    presence  in   a  country    of  a  person's  property 

T> ^    ^   .  does  not   confer   on   the   courts   of  that 

Presence  of  a  non-resi-  .....                       , 

dent  foreigner's  pro-  country    jurisdiction    over    that    person, 

perty  in    a    country  Dr.  Story  observes,^'-  that  the  presence  of 

does    not     give     its  property  within  a  country  does    not  make 

SrTr'^him.''""''*''*'^^  ^'^^  ^^"^^  generally  a  subject  of  the 
sovereign  of  that  country;  and  that 
whether  the  property  attached  in  a  country  is  tangible  or  debts 
due  by  persons  there  to  non-resident  persons,  for  all  the  pur- 
poses of  the  suit,  its  existence  within  the  territory  constitutes 
a  just  ground  of  proceeding. to  enforce  the  rights  of  the  plain- 
tiff to  the  extent  of  subjecting  such  property  to  execution  upon 
the  judgment.  But  if  the  defendant  has  never  appeared  and 
contested  the  suit,  it  is  to  be  treated  to  all  intents  and  purposes 
as  a  mere  proceeding  in  rem,  and  not  as  personally  binding 
on  the  party  as  a  judgment  in  personam  ;  or,  in  other  words, 
It  only  binds  the  property  seized  or  attached  in  the  suit, 
to  the  extent  thereof,  and  is  in  no  just  sense  a  decree  oi*  judg- 
ment binding  upon  him  beyond  that  property .^^  In  other 
countries  it  is  uniformly  so  treated,  and  is  justly  considered  as 
having  no  extra-territorial  force  or  cbligaiion/^^  Dr.  Bigelow  in 
his  notes  in  the  eighth  edition*^^  of  Story's  Conflict  of  Laws 
says — **  If  jurisdiction  was  obtained  against  a  non-resident  by 
attachment  of  his  property  only,  the  judgment  inendered  thereon 
will  have  no  extra-territorial  effect  further  than  to  bind  the  pro- 
perty attached  and  diposed  of.^'^  Indeed  the  judgment  is  of  no 
further  avail  even  in  the  State  in  which  it  was  rendered.  No 
general  execution  can  be  issued  for  any  balance  unpaid  after  the 
attached  property  is  exhausted,  and  no  suit  can  be  main- 
tained on  the  judgment  in  the  same  or  any  other  Court."^^ 

•1  Vide,  Herm.  Comin.628.  J  •*  P.  810. 

•2  Sto-Gonf.  Laws.  770.  ^  CM>per  v.  Reynolds,  10  Wall.  306. 

«•  Galpin  v.  Page,  18  Wall.  S50.  I  •"*  founoyer  v.  NelT,  06  U.  B.  711. 

•«  8io%<mf.  lAwi.  m.  I 
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Similarly  Dr,  Herman  says  :^^ — '*  Where  a  party  is  within 
a  territory,  he  may  justly  be  subjected  to  its  process  and  bound 
personally    by    the  judgment    pronounced    on    such    process 
against  him.     Where  he  is  not  within  such    territory,   and   is 
not  personally  subject  to  its  laws,  if  on  account  of  his  supposed 
or  actual  property  being  within    the  territory,   process  by   the 
local  laws  may,  by  attachment,  go  to   compel   his  appearance, 
and  for  his  default  to  appear,  judgment  may  be   pronounced 
against  him.     Such  judgment  must,  upon   general   principles, 
be  deemed  only  to  bind  him  to  the  extent   of  such   property, 
and  cannot  have  the  effect  of  a  conclusive  judgment   in  perso- 
navfiy  for  the  plain  reason  that,  except  so  far  as  the  property  is 
concerned,  it  is  a  judgment  coram  non  judice.^^''     It  has  been 
repeatedly  held  by  the  American  courts,   that  the  jurisdiction 
of  the  courts  of  a  country  over  a  non-resident  foreigner's  pro- 
perty within  its  limits  authorizing  its  seizure  and  sale  according 
to  its  laws/o  and  even  its  attachment  by  the  said  courts,^*  will 
not  give  them  jurisdiction  over  that  foreigner,  and  a  judgment 
rendered  against  him  will  be   effectual  only   as   a  judgment 
in  rem,  acting  upon  such  property  as  he  may  have  within    the 
jurisdiction/-     The  Courts  of  the  country  in  which  the   pro- 
perty  is  situate  may  subject  it  to  the  payment  of  debts,   but 
have  no  power  to  conclude  the  owner's  claim  thereto  by  a  judg- 
ment not  in  rem,  and  not  founded  on  voluntary  appearance.^^ 
Chief  Justice  Parsons  in  Bissell  v.  Briggsj^"^  said:    *Mtmay 
be  remarked  that  a  debtor,  living  in  Massachussets,   may    have 
goods,  effects,  or  credits  in  New  Hampshire,  where  the  creditor 
lives.     The  creditor  there  may  lawfully  attach  these,  pursuant 
to  the  laws  of  that  State,  in  the  hands  of  the    bailiff,    factor, 
trustee,  or  garnishee  of  his  debtor,  and  on  recovering  judgment, 
those  goods,  effects  and   credits   may    lawfully    be   applied    to 
satisfy  the  judgment.     If,  however,  those  goods,  effects,    and 
credits  are  insufficient  to  satisfy  the  judgment,  and  the  creditor 
should    sue    an    action  on   that  judgment   in    this   State    to 
obtain  satisfaction,   he  must   f^il;   because  the    defendant  was 
not   personally    amenable  to    the    jurisdiction    of   the    Court 
rendering  the  judgment.     And   if  the    defendant,   after    the 
service  of  the  process  of  foreign  attachment,  should   either  in 
person  hive  gone  into  the   State  of  New  Hampshire,  or  con- 
stituted   an   attorney    to  defend  the  suit,   so   as  to  protect  his 

••  Htrm.  Gomm.  G-i5.  l       it  Lovejoy  v.  Albee,  64  Am.  Dec.  630. 

«•  Pioquet «.  Swan.  5  Mason.  43.  *>*  Dearing  v.  Bank  of  Charleston,  48  Am.  Dec 

«•  MoY icker  v.  Beody,  60  Am.  Dec.  666.  300. 

«i  Swer  •.  Cofin,  48  Am.  Dec.  687.  |      ««  6  Am.  Dec.  88. 
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goods,  effects,  or  credits  from  the  effect  of  the  attachment,  he 
would  not  thereby  have  given  the  court  jurisdiction  of  his 
person ;  since  this  jurisdiction  must  result  from  the  service  of 
the  foreign  attachment.  It  would  be  unreasonable  to  oblige 
any  man  living  in  one  Statet  and  having  effects  in  another 
State,  to  make  himself  amenable  to  the  Courts  of  the  last 
State,  that  he  might  defend  his  property  there  attached.'* 
The  United  States  Supreme  Court  in  Hall  v.  Lanning'^ 
even  held  that  "  in  a  suit  against  a  partnership,  if  one  partner 
is  not  within  the  jurisdiction  of  the  Court,  and  is  not  served 
with  process,  and  does  not  voluntarily  appear  and  answer  to 
the  suit  by  himself  or  his  attorney,  the  judgment  against  the 
partnership  cannot  be  enforced  against  him  out  of  the  local 
jurisdiction,  even  though  by  the  lex  loci  a  service  on  the  partner 
resident  within  the  jurisdiction  is  sufficient  to  authorize  a 
judgment  against  all  the  partners."  Mr,  Freeman  says:  "  If 
a  partnership  is  doing  business  in  a  state  or  country  of  which 
some  of  its  members  are  non-residents,  there  is  no  doubt  that 
upon  service  of  process  upon  the  resident  defendants,  a  judg- 
ment may  be  entered  which  will  bind  them  personally  and  be 
enforceable  against  the  partnership  assets  found  within  the 
jurisdiction  of  the  Court.^^'* '' 

The  same  view  has  been  finally  taken  in  England  also^^o 
Mr.  Pigott  says  that  the  rule  of  territorial  jurisdiction  **  in  no- 
wise over-rides  nor  forms  any  extension  of  the  rule  of  residen- 
tial jurisdiction,  and  the  owners  of  property  therefore  are  not 
on  account  of  the  property  amenable  in  any  suit  instituted 
against  them  by  residents ;  although,  if  the  suit,  once  begun 
against  them  when  temporarily  resident,  terminate  adversely, 
this  property  will  be  taken  in  execution." ^^  Blackburn,  J., 
in  Schibsby  v.  Westenholz^^^  said : — "  We  doubt  very  much 
whether  the  possession  of  property  locally  situated  in  the 
country  and  protected  by  its  laws  makes  the  possessor  bound  ; 
it  should  rather  seem  that  whilst  every  tribunal  may  very 
properly  execute  process  against  the  property  within  its  juris- 
diction, existence  of  such  property,  which  may  be  very  small, 
affords  no  sufficient  ground  for  imposing  on  the  foreign  owner 
of  that  property  a  duty  or  obligation  to  fulfil  the  judgment." 

j  Mr.  Burge  says  that  the  jurisdiction  over  the  defendant  may  be  acquired  "  in 
respect  of  his  being  ijossesaed  of  some  estate  or  subject  within  it,  ratione  rei  sitce^  or  on 
the  arrestment  made  by  thcdeci*ee  of  the  Court  of  the  party's  movable  effects,  arreitum 

'»  91  U.  8.  IflO.  i  »»  The  Mecca.  6  P.  D.  106. 

^«  Winters  c.  Mean*,  13  Am.  St.  Rep.  488.  I  »«  Pig,  For.  Jnd.  137. 

Qnnzberg  v.  Jacobson,  39  Micb.  do.  I  •<>  L.  R.  6  a  B.  156. 
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In  Nallatamhi  Mudaliar  w.  Ponnusamu^^  Sir  Charles  Turner, 
0.  J.,  and  Muttusami  Ayyar,  J.,  said  that  they  could  find 
"  no  principle  for  holdintr  that  the  mere  possession  of  property 
fn  the  foreign  country  would,  by  reason  of  the  protection  en- 
joyed, confer  on  the  courts  of  that  country  jtlrisdiction  over  a 
ioreigner,  neither  domiciled  nor  resident  therein,  in  respect  of 
matters  unconnected  with  the  property .'* 

161.     For  the  competency  of  the  jurisdiction  of  a  court,  it 
Personal     disqualifica-     i^  further  necessary  that  there  should  be 
tion     of    presiding     subjective  personal  jurisdiction  also,  that 
Judge.  the  individual  judge   presiding   over    the 

court  should  not  be  personally  disqualified  from  trying  the  suitor 
other  civil  proceeding  as  the  ca-se  may  be.  The  disqualifica- 
tion of  the  judge  in  regard  to  the  cognizance  of  the  suits  in 
which,  or  in  the  result  of  which,  he  has  any  personal  interest  is 
often  held  to  divest  the  court  of  its  jurisdiction  over  the  said 
suits.  This  disqualification  is  expressly  provided  for  by  the 
Legislature  in  regard  to  some  of  the  Provinces  in  British  India. 
Thus  the  Bengal,  North-Western  Provinces,  and  Assam 
Civil  Courts  Act,  1887,  broadly  enacts^'-^  that  the  presiding 
officer  of  a  Civil  Court  shall  not  try  any  suit  or  other  proceed- 
ing to  which  he  is  a  party  or  in  which  he  is  personally  inter- 
ested. There  are  similar  provisions  in  the  Madras  Civil 
Courts  Act,°^  and  the  Oudh  Civil  Courts  Act  also.^*  The 
principle,  however,  is  of  a  general  application,  and  in  force 
even  in  countries  where  it  has  not  been  embodied  in  any 
legislative  enactment. 

Nemo  debet  esse  judex  in  propria  causa^  was  a  familiar 
maxim  amongr  the  Romans.  «*  It  is  against  reason,*'  says 
Littleton,  '*  that  if  wrong  be  done  to  any  man,  he 
thereof  should  be  his  own  Judge."®^  It  was  enacted  in 
England  as  early   as  the  reign    of    Henry  VI,    that  a  Justice 

caiisa  fundandfP  jurigdictionls.  A  jurisdiction  acquired  by  the  arrest  of  the  defendant's 
property  was  not  known  to  the  Civil  law,  but  it  was  admitted  in  the  jurisprudence  of 
HoUand,  Spain,  France,  and  Scotland,  in  all  personal  actions  in  which  the  defendant  is 

bound,  ad  d^ndum,  faciendum^  tft  pm^atandum Where   a  foreigner  not 

otherwise  subject  to  the  jurisdiction  of  the  courts  of  Scotland  is  possessed  of  movable 
property  there,  the  jurisdiction  is  acquired  by  arresting  his  goods,  and  so  fixing  them 
within  the  Judge's  territory,  or  by  their  being  alrciuly  a  subject  of  competition  in  a  oourt 
of  that  kingilom."  This  does  not  show,  however,  that  jurisdiction  over  the  person 
generally  or  over  any  property  other  than  that  present  in  any  State  can  be  acquired  by 
the  Courts  of  that  State  on  account  of  that  presence. 


•1  I.  L.  R..  II  Mad.  400.  I       »4  Bee  as,  Act  XIU  of  1879. 

•»  Beo.  3».  Act  XII  of  1887.  8»  Co.  Lilt..  8.  ^12. 

••  8m.  17,  Act  111  of  1873.  | 
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of  the  Peace  exercising  his  oflSce  in  his  own  case  should  be 
punished.  A  member  of  Town  Council  who  has  taken 
part  in  the  resolution  for  prosecuting  any  one  cannot  sit  over 
him  injustice,  and  in  case  of  his  sitting,  the  conviction  will  be 
void, ^®  even  if  he  does  not  really  take  any  part  in  the  pro- 
ceedings until  the  other  Justices  determine  on  the  convic- 
tion.®^  In  Q.  v.  Justices  of  Great  Yarmouth^^^  the  chair- 
man of  the  Magistrates,  who  was  himself  an  appellant  in 
one  of  the  cases  for  hearing,  took  pan  in  the  decision  of  all 
the  cases  except  his  own,  »nd  the  Court  held  that  he,  being 
a  litigant  in  a  matter  similar  to  the  other  matters  before 
the  Court,  was  disqualified  from  acting  as  a  Justice  in 
those  other  matters  also,  and  that  the  orders  passed  on  them 
were  void.  Field,  J.,  in  his  decision  in  the  case  said  :  "  It  is 
not  enough  that  the  conclusion  arrived  at  was  right,  and  that 
it  has  been  arrived  at  on  right  principles,  for  every  person 
having  a  personal  interest  in  any  litigation  or  having  a  direct  or 
indirect  motive  for  desiring  a  particular  decision  to  be  come  to 
should  abstain  from  putting  himself  in  such  a  position  as  that, 
unconsciously  to  himself,  a  bias  due  to  the  administration  of 

justice  might  take  possession  of  his  mind Had 

this  been  a  matter,  such,  for  instance,  as  an  assault,  or  some- 
thing having  no  common  ground  with  the  other  cases,  the 
fact  that  the  Mayor  was  going  to  conduct  such  a  case  would 
have  had  no  bearing  on  the  decisions  in  the  other  cases.  Here, 
however,  there  was  a  common  feature  in  all  the  cases,  namely^ 
that  to  arrive  at  the  rateable  value  in  each  of  the  six  cases  the 
same  elements  of  value  had  to  be  considered,  for  these  houses 
were  all  in  the  occupation  of  the  owners." 

It  has  been  repeatedly  held  that  any  pecuniary  interest, 
however  small,  in  the  subject-matter  is  sufficient  to  create 
the  disqualification.  The  interest  must  however  be  real, 
and  the  mere  possibility  of  bias  in  favor  of  one  of  the  parties 
does  not  ipso  facto  avoid  the  Judge's  decision.  In  Q.  v.  Randy^^ 
the  Corporation  of  B.  were  the  owners  of  water.works,  and 
were  empowered  by  statute  to  take  the  water  of  certain  streams 
without  the  mill-owners'  permission,  on  obtaining  a  certain 
certificate  of  Justices,  who  granted  the  same  notwithstanding  an 
objection  from  the  owners.  Two  of  the  Justices  were  trustees 
of  certain  institutions  that  had  lent  money  to  the  Corporation 
on  bonds  charging  the  corporate  fund.     Neither  of  the  Justices 

••  a  V.  Mniedge,  4  Q.  B.  P.  333.  I       "«  A  a  B.  D.  525. 

•V  O.  V.  M«7«r,  1  a  B.  D.  173.  j      «•  L.  R.  1  Q.  B.  230. 
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could  by  any  possibility  have  any  pecuniary  interest  in  those 
bonds,  but  the  security  of  their  cestuis  que  trust  would  indirect- 
ly produce  that  effect,  as  increasing  the  value  of  the  water- 
works, and  this  interest  was  considered  to  be  not  sufficient  to 
disqualify  their  acting  in  the  granting  of  the  certificate.  The 
interest  to  disqualify  must  be  direct  and  certain,  and  not  merely 
remote  or  contingent.  Blackburn,  J.,  in  delivering  the  judg- 
ment of  the  Queen's  Bench  Division  said :  *'  If  by  any  pos- 
sibility these  gentlemen,  though  mere  trustees,  could  have 
been  liable  to  costs  or  to  any  other  pecuniary  loss  or  gain,  in 
consequence  of  their  being  so,  we  should  have  the  question 
different  from  what  it  is;  for  that  might  be  held  an  interest. 
But  the  only  way  in  which  the  facts  could  aftect  their  impar- 
tiality, would  be  that  they  might  have  a  tendency  to  favor 
those  for  whom  they  were  trustees,  and  that  is  an  objection  not 
in  the  nature  of  interest,  but  of  a  challenge  to  the  favor. 
Wherever  there  is  a  real  likelihood  that  the  judge  would,  from 
kindred  or  any  other  cause,  have  a  bias  in  favor  of  one  of  the 
parties,  it  would  be  very  wrong  in  him  to  act.*'  In  Q.  v. 
Manchester  S.  and  L.  R.  Co.y^^  there  was,  at  the  time  of  the 
summoning  of  a  jury  and  the  taking  of  an  inquisition  before 
the  sheriff  as  to  the  amount  of  compensation  payable  ibr  land 
taken  by  a  Railway  Company,  an  executory  agreement  not  yet 
carried  out,  by  which  that  Company  would  ultimately  become 
amalgamated  with  another  Railway  Company,  and  the  sheriff 
was  a  share-holder  in  the  latter  Company,  his  interest  was 
held  not  to  disqualify  him.  In  Q.  v.  Farrant^^  it  was 
admitted  that  if  a  Magistrate  had  such  a  substantial  interest 
other  than  pecuniary  in  the  subject-matter  of  the  litigation  as 
to  make  it  likely  that  he  will  have  a  bias,  he  would  be  disqua- 
lified, but  it  was  held  that  the  mere  fact  of  his  being  a  witness 
in  the  cause  did  not  necessarily  disqualify  him.  In  Serjeant  v. 
Vale^^  it  was  actually  laid  down  that  if  a  Magistrate  had  any 
legal  interest  in  the  decision  of  a  case,  he  would  be  disqualified 
from  trying  it,  no  matter  how  small  that  interest  might  be ; 
Mellor  and  Lush,  J  J.,  pointing  out  that  "the  law  in 
laying  down  this  strict  rule  had  regard,  not  so  much  perhaps 
to  the  motive  which  might  be  supposed  to  bias  the  Judge,  as 
to  the  susceptibilities  of  the  litigant  parties/'  This  was  quoted 
with  approval  in  this  country  in  Girish  Chunder  Gkose  v.  The 
Queen^JSmpress^^*  in  which  Trevelyan  and  Rampini.  JJ.,  said ; 


to  L.R.2aB.33«.       I     »»»a.B.ao3.     I     »^  aQ.  B.  D.668.     |     »i«  L  L.  B.  XX  tftl.  867. 
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*•  In  this  case  it  is  clear  that  the  District  Magistrate  from  first 
to  last  was  the  prosecutor.  He  initiated  and  directed  the 
whole  proceedings.  He  may  also,  we  think,  be  said  to  hnve 
been  personally  interested  in  them,  for  the  word  *  personally  * 
in  Sec.  555  does  not,  we  tliink,  mean  merely  '  privately  in- 
terested *  or  *  interested  as  a  private  individual,'  but  includes 
such  an  interest  as  the  District  Magistrate  must  in  this  case 
have  had  in  the  conviction  of  the  accused  (see  the  case  of  Jn  re 
Het  Lall  Roy^^).  Secondly,  the  Magistrate  in  the  passage  from 
his  judgment)  which  has  been  read,  and  in  other  passages — for 
instance,  in  those  in  which  he  describes  the  locality  in  which 
the  unlawful  assembly  took  place — has  described  matter  which 
came  under  his  own  observation.  He  therefore  has  embodied 
in  his  judgment  matters  which,  if  relevant,  should  have  been 
deposed  to  by  him  on  oath  in  the  witness-box.  Now,  it  is 
clear,  that  no  Magistrate  can  try  a  case  in  which  he  is  himself 
a  witness.  The  rule  laid  down  in  Empress  v.  Donnelly^^  and 
may  other  rulings,  is  that  a  Magistrate  cannot  himself  be  a 
witness  in  a  case  in  which  he  is  the  sole  judge  of  law  and 
fact.  The  Magistrate  in  a  letter  which  has  been  read  to  us 
states  that  he  only  witnessed  the  facts  deposed  to  by  the  wit- 
nesses from  a  distance,  and  it  has  been  said  that  his  evidence 
could  not  have  materially  affected  the  result  of  the  case.  But 
this  appears  to  us  to  be  immaterial.  The  accused  are  entitled 
to  have  nothing  stated  against  them  in  the  judgment  which 
was  not  stated  on  oath  in  their  presence,  and  which  they  had 
no  opportunity  of  testing  by  cross-examination  and  of  rebutting 
(see  the  case  of  In  re  Hurra  Ckunder  Paul^"^") 

The  same  g^eneral  principle  is  recognized  and  acted  upon 
in  the  American  courts  also.  Thus  Mr.  Hawes,  in  his  work 
on  the  jurisdiction  of  courts  says: — "  A  judge  who  is  a  stock- 
holder in  a  corporation  is  an  interested  party  in  a  suit  by  the 
corporation.  The  smallest  pecuniary  interest  disqualifies  the 
person  who  is  to  act  in  the  decision  of  the  cause ;  there  can  and 
ought  to  be  no  infringement  or  relaxation  of  the  rule.  Where  a 
case  is  of  such  a  nature  as  to  make  it  necessary  in  its  course  or 
final  issue,  for  the  trier  to  pass  upon  his  own  implicated  rights 
or  interests,  the  rule  attaches  and  unseats  him.  The  only 
exception  known  to  this  broad  and  general  rule  exists  where 
there  may  be  a  necessity  that  the  person  so  interested  should 
act  in    order   to   prevent   a   failure  in  the   administration    of 
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justice."^^  Similarly,  Mr.  Freeman  says:—**  It  is  a  maxim  of 
every  country  that  no  man  should  be  judge  in  his  own  cause.^^ 
The  learned  wisdom  of  enlightened  nations,  and  the  unlettered 
ideas  of  ruder  societies,  are  in  full  accordance  upon  this 
point,  and  wherever  tribunals  of  justice  have  existed,  all  men 
have  agreed  that  a  Judge  shall  never  have  the  power  to  decide 
where  he  is  himself  a  party.  In  England  it  has  always  been 
held  that,  however  comprehensive  may  be  the  terms  by  which 
jurisdiction  is  conferred  upon  a  judge,  the  power  to  decide  his 
own  cause  is  always  a  tucit  exception  to  the  authority  of  his 
office.  Such  I  conceive  to  be  the  law  of  this  State/*^^  These 
principles  extend  to  all  the  cases  in  which  the  judge  has  an 
interest,  though  minute,  or  indirect,  as  where  one  of  the  parties 
is  a  corporation  of  wljich  the  judge  is  one  of  the  stock- holders.^^ 
Thus  an  order  of  appointment  of  an  administrator  by  a  judge 
having  a  claim  against  the  estate  has  been  held  to  be  void.^^ 

In  Webster  v..  County  of  Washington^^^  it  was  held,  how- 
ever, that  an  ownership  of  certain  lands  contiguous  to  the  line 
of  a  proposed  county  highway,  which  may  aflfector  enhance  the 
value  of  such  lands,  is  not  such  an  interest  as  legally  precludes 
the  owner  from  acting  as  a  member   of  the  Board    of  County 
Commissioners   upon  a  petition   signed  by  himself  and  others 
for  establishing   the  road.     It  has  even  been  said,  sometimes, 
that  the   interest   to   serve  as  disqualification  must  be  a  pecu- 
niary or  proprietary  interest — a  relation  by  which,  as  debtor  or 
creditor,  or  heir  or  legatee,  or   otherwise,  the  judge   will  gain 
or  lose  something  by  the  result  of  the  proceedings,  in  contra- 
distinction to  an  interest  of  feeling  or   sympathy   or   bias  that 
would   disqualify  a  juror.'     And  in  Foremen  v.  Town  of  Ma- 
rianna,^  a  judge  of  a  County  Court   was  held  not  to  be  dis- 
qualified  to   act   upcm  an    application   to   annex  territory  to  a 
Municipal  Corporation    by   reason  of  being   a  resident  of  the 
Corporation,    and  having    voted   for  or  against  th^  annexation. 
In  Bowman's  casc,^ a  judge  was  held  not  to  be  disqualified  jtosit 
in  the  trial  of  a  case  instituted  by  persons  composing  a  committee 
of  a  Corporation  by  reason  of  the  fact  that  he  was  an   honorary 
member  of   the  Corporation.      In   some   of  the   States  it  is 
expressly  enacted,  however,  that  a  Judge  shall  not  try  a  cause 


as  Mft«   Tnr  fiS  1  Bedell  r.  Bailey.  58  N.  H.  C2. 

»»  Haw.  JUT.  09.  ^   .        ,  ,,      ,     r-K    1  '        inrt  ofl  xr{««   «oa     " 

»«  Wash.  Ins.  Co.  v.  Price,  1  Hopk.  th.  1. 
»•»  Fr.  Jud.  260.  „      « «    %.  rAo 

M  Place  c.  Batternutts  MfK.  Co.  88  Barb  SCO 
Gregory  c.  C.  C.  mmcI  C.  B.  R.  <-o.,  4  Ohio, 

w  SigournOT  v.  Sibley.  33  Am.  Dec.  W8. 
BurkB  V,  Bennett,  62  Ten.  277. 


..  WU.  m;,  Co.  ..  Price,  1  Hopk.  CU. ,.  .«»  f„Min„.m  ^^  ^^^^^^^^^   ^    ^^^^^    „ 

Met.  395. 
SJob^rg  c.  Nordin,  2C  Minn,  501. 
t  Aii  Ark.  331. 


s  67  Mo.  146. 


Digitized  by 


Google 


S.  im]  BBLATI9NBHIP  TO  EITHBB  PABTT  CAUBBB  DIBQUALIFIOATIOK.  385 

in  which  he  would  be  excluded  from  being  a  juror  by  reason 
of  interest,  consanguinity,  or  affinity  to  either  of  the  parties, 
and  on  the  ground  of  such  an  enactment  it  was  contended  in 
Sauls  V.  Freemany^  that  Judge  Broom  was  disqualified.  The 
contention  was  overruled  however,  and  Raney,  J.,  said:— **The 

interest  meant  by  the  statute  is  property  interest 

We  do  not  think,  if  an  issue  of  fact  in  the  mandamus  proceed- 
ing could  have  been  sent  to  a  Jury  for  trial,  that  one  of  the 
signers  of  the  petition  would  have  been  rendered  incompetent 
as  a  Juror  on  the  ground  of  interest  by  the  mere  fact  of  being 
such  signer.''  Where,  however,  a  town  in  which  a  Justice  resided 
was  summoned  before  him  as  trustee,  his  interest  as  one  of  the 
inhabitants  of  the  town  was  held  to  make  his  action  in  taking 
a  recognizance  void/ 

Even  relationship  with  either  of  thfe  parties  to  a  suit  is 
considered  a  sufficient  interest  for  disqualification  from  acting 
as  a  Judge;  and  there  are  statutory  provisions  to  that  effect 
in  most  of  the  States  of  the  Union.  Even  in  the  absence  of 
such  provisions,  decisions  by  Judges  related  to  the  parties  have 
been  held  void  in  a  number  of  States.*^  Where  the  record 
showed  mere  relationship,  the  California  Supreme  Court  held 
the  decision  to  be  void/  In  Horton  v.  Howard^^  the  Judge 
was  a  nephew  by  marriage  to  the  plaintiff,  and  a  statute 
expressly  provided  that  '*  no  Judge  can  sit  as  such  in  any 
cause  in  which  he  was  a  party,  or  in  which  he  is  interested, 
or  in  which  he  would  be  excluded  from  being  a  juror  by  reason 
of  consanguinity  or  affinity  to  either  of  the  parties;'*  and  the 
Michigan  Supreme  Court  held  that  the  judgment  of  the  Court 
was  totally  void.  Champlin,  C.  J.,  in  delivering  tliejudgment 
of  the  Court,  said  :  **  This  statute,  mandatory  in  its  terms, 
voices  the  universal  sentiment  of  mankind  excluding  Judges 
from  sitting  in  cases  where  they  are  parties  or  are  interested.  .  . 
No  judge  can  sit  in  his  own  cause.  Should  he  do  so,  a 
decree  rendered  by  him  in  his  own  favor  would  be  utterly 
void.  If  he  cannot  sit,  his  seat,  in  a  judicial  sense,  is  vacant, 
and  his  acts  are  without  judicial  sanction.  The  inhibition  of 
the  statute  is  the  same  where  he  is  related  to  a  party  to  a  cause, 
and  the  result  is  the  same.  The  authorities  are  numerous  and 
nearly  uniform,  which  hold  that  a  judgment  or  decree  rendered 
by  a  Judge,  contrary  to  a  statute  like  ours,  is  void,  and  may  be 

4  12  Am.  St.  Rep.  190.  }  Soboon  Maker  r.  Clear  Wat«r,  41  Barb.  <00. 
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attacked  collaterally  :  Foot  v.  Morgan,^  Oakley  v.  A  spin- 
wallf^^  Estate  of  White ;  * '  Chambers  v.  Hodges ;  ^*  Feckheimer  v. 
Waihington;  ^^  Hall  v.  Thayer  ;^'^  In  re  Ryers;^^  In  re  Dodge^ 
etc.y  Mfg.  Go. 9^^  Peninsular  By.  Go.  v,  Howard  ;^^  Stockwell  v. 
Township  Board ;^^  Shannon  v*  Smith  ;^^  West  v.  Wheeler.^ 
It  is  urged  that  the  remedy  of  the  defendants  was  by  appeal,  and 
to  have  raised  and  contested  the  question  of  the  validity  of  the 
decree  in  the  Appellate  Court.  But  the  decree  in  the  Court 
below  was  taken  upon  the  matter  of  the  bill  as  confessed  for 
want  of  an  appearance.  The  defendants  could  not  be  presum- 
ed to  know  that  a  decree  could  be  entered  against  them  by  a 
Judge  disqualified  on  the  ground  of  kinship  or  affinity.  And  as 
the  record  does  not  disclose  the  fact,  it  is  not  quite  clear  how  the 
question  could  be  raised  upon  the  record  upon  appeal.  But 
the  objection  reaches  further  than  the  mere  rights  of  parties  to 
the  suit.  It  involves  the  administration  of  justice  before 
unprejudiced  and  impartial  tribunals,  whose  judicial  acts  the 
public  are  interested  in  placing  above  the  plane  of  criticism  or 
reproach.  If  a  decree  of  an  inferior  Court  may  be  sustained 
because  an  appeal  will  lie,  what  shall  be  done  when  a  decree 
of  a  Court  of  last  resort  is  passed  and  entered  by  Judges  inter- 
ested or  related  to  the  parties  ?  It  cannot  be  corrected  by 
appeal.  The  statute  applies  to  all  Judges  and  to  all  Courts, 
and  renders  their  acts  coram  nan  judice.  In  Peninsular  By. 
Co,  V.  Howardy^^  it  was  said  :  — **  It  is  not  a  matter  of  discre- 
tion with  the  Judge  or  other  person  acting  in  a  judicial  capacity, 
nor  is  it  left  to  his  own  sense  of  propriety  or  decency,  but 
the  principle  forbids  him  to  act  in  such  capacity  at  all  when  he 
is  thus  interested,  or  when  he  may  possibly  be  subjected  to  the 
temptation.  His  powers  are  absolutely  subject  to  this  limita- 
tion." And  in  Stockwell  v.  Township  Board,^^  it  was  said  : — 
"  The  immediate  rights  of  the  litigants  are  not  the  only  objects 
of  the  rule.  A  sound  public  policy,  which  is  interested  in 
preserving  every  tribunal  appointed  by  law  from  discredit, 
imperiously  demands  its  observance.*' 

The  New  York  Courts  even  hold  a  judgment  void  where 
the  Judge  is  related  to  the  real  party  in  interest,  although  not 
toany  party  of  record.'^^     In  England,  however,  a  judgment  bv 
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a  Judge  having  an  interest  is  held  to  be  not  void,  but  only 
erroneous  and  voidable.  Thus  in  Phillips  v.  -Eyre,^^  it  was 
said  : — **  As  a  rule  the  judgment  of  an  interested  Judge  is 
voidable,  and  liable  to  be  set  aside  by  prohibition,  error,  or 
appeal,  as  the  case  may  be  ;  but  it  is  not  absolutely  void  ;  and 
persons  acting  under  the  authority  of  such  a  judgment  before 
it  is  set  aside  by  competent  authority  would  not  be  liable  to 
be  treated  as  trespassers."  This  has  been  approved  in  the 
recent  case  of  Fowler  v.  Brooks^^^  by  the  New  Hampshire 
Supreme  Court.  In  Dimes  v.  Grand  Junction  Canal  Co.^^"^  a 
decree  pronounced  by  an  interested  Judge  was  again  held  to 
be  merely  voidable  and  not  void.  In  Koger  v.  Franklin^^^  the 
Alabama  Supreme  Court  has  held  the  same.  It  appears  that 
generally  where  the  disqualification  is  a  result  of  common 
law,  a  judgment  by  a  Judge  so  disqualified  is  held  to  be  void- 
able only,  but  where  the  disqualification  has  been  formally 
enacted,  the  judgment  is  held  void.^^  This  distinction  has, 
however,  been  repudiated  in  a  number  of  cases.^^  Mr.  Vanfleet 
also  maintains  that,  such  decisions  are  always  only  voidable 
and  never  void,  and  condemning  the  distinction,  says:  **No 
reason  tias  ever  been  assigned  for  this  distinction.  The  mandate 
of  the  common  law  is  just  as  imperative  to  the  iJourts  as  the 
mandate  of  the  statute.  Why  a  different  consequence  should 
flow  from  a  disregard  of  the  one  than  from  a  disregard  of  the 
other,  it  is  difficult  to  discover.'  '^®  It  is  noticeable,  however,  that 
there  is  no  statutory  provision  concerning  the  disqualification 
in  Indiana,  and  still  a  decision  by  an  interested  Judge  has  been 
held  to  be  void  there.^  The  question  has  not  received  an 
authoritative  expression  of  opinion  in  this  country,  but  may  be 
expected  to  receive  a  similar  treatment  when  it  arises  for 
settlement. 

162.     On  a  similar  principle,  a  Judge  is  not  competent  to 
Disqualification    of    a     try  a  suit,  in  which  he  acted  as  counsel 
'  -  prior  to  the  trial.     In    England,  Judges 

invariably   decline  to  take  any  part   in 
the   decision   of  a   case    in    which   they 
were   counsel    when    at    the-  bar.'o     In 
Texas  and  some  other  of  the  United  States,   it  is  expressly 


Judge  to  try  a  case 
in  which  he  acted  as 
counsel  before  the 
trial. 


»  L.  B.  «  a  B.  82. 
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Ovflnnling  the  contrary  dMiaion  in  8tat«  «. 
Olaoneh.  28  Ala.  85. 
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enacted  that  **  no  judge  shall  sit  when  he  shall  have  been 
counsel  in  the  case,"  and  judgments  by  Judges  in  cases  in 
which  they  have  acted  as  counsel  are  usually  held  void.  Thus 
in  Wigand  v.  Dejonge^^^  a  decree  of  a  surrogate  in  New  York 
in  a  matter  wherein  he  had  been  counsel,  was  held  void.  The 
Texas  Supreme  Court  has  in  the  recent  case  of  Abram  v.  State^^ 
held  even  a  trial  before  such  a  Judge  to  be  altogelher  void. 
The  same  court  had  held  the  judgment  void  even  when 
given  in  another  suit  brought  for  ditferent  relief  on  the  same 
cause  of  action  by  the  opposite  party."  The  Indiana  Supreme 
Court  also  took  the  same  view  in  Chicago  and  Atlantic  Ry. 
Go.  V.  Summer Sy^  but  in  that  case  it  appears  that  the  Judge 
was  '*  still  acting  as  the  attorney  for  the  plaintiflT,  and  not  other- 
wise/* at  the  time  he  rendered  judgment. 

Mr.  Vanfleet  maintains — **  that  in  all  such  cases  t^e  Judge 
is  a  de  facto  oflScer  and  that  his  decisions  are  not  void.**'**  The 
courts  also  have  sometimes  held  them  not  to  be  void.  Thus 
in  Iowa,  there  is  a  statutory  provision  similar  to  that  in  Texas, 
and  non  obstante  the  Judge's  action  was  there  held  not  to  be 
void.'®  In  Maine  a  statute  required  Justices  to  be  dis- 
interested, and  in  Levering  w.  Lamson^^  a  discharge  of  a  poor 
debtor  by  a  Justice  who  had  acted  as  his  counsel  in  the  matter 
was  held  to  be  not  void.  The  decision  by  the  Texas  Court 
in  Chambers  v.  Hodges^  is  not  against  that  view,  as  there  the 
Judge  had  not  only  been  counsel  but  was  to  receive  half  the 
judgment  as  his  fee.     Even  the  Texas  Court  held  in   King  v. 

k.  The  same  view  is  put  forward  with  force  in  a  recent  issue  of  the  Amerdan  Law 
Review,' •  where  after  reference  to  the  decision  in  Ahram  v.  State,^^  it  is  said  ; — "  That  is 
not  the  English  law,  and  there  is  no  sense  in  it.  All  ju(HciaI  authority  is  to  the  efEect  that 
a  judgment  rendered  by  a  de  facto  Judge  is  a  good  judgment.  He  may  be  a  mere  usurper, 
and  never  have  been  elected  to  the  office,  but  so  long  as  he  is  in  possession  of  the  office 
under  color  of  authority  with  the  consent  of  the  State,  his  judgments  are  valid  ;  and  they 
are  valid  on  the  plain  ground  that  the  greatest  injury  to  innocent  suitors,  and  even  to 
persons  not  suitors,  would  be  brought  by  declaring  them  void.  On  precisely  the  same 
grounds,  a  judgment  rendered  by  a  Judge  who  may  be  disqualified  to  sit  in  the  parti- 
cular case,  is  a  judgment  of  a  Judge  de  facto,  and  ought  to  be  upheld  in  every  collateral 
proceeding.  How  shall  third  persons  know  whether  he  had  been  the  counsel  in  the  case, 
or  related  within  prohibited  d^;rees  to  one  of  the  parties,  or  interested  in  the  outcome  of 
the  suit,  or  otherwise  subject  to  some  constitutional  or  statutory  disqualification  ?  But  if 
he  does  preside,  and  if  his  qualification  to  preside  is  not  challenged,  and  his  judgment  is 
not  over-thrown  by  teason  of  his  disqualification  in  a  direct  proceeding  for  that  purpose, 
either  on  appeal  or  writ  of  error,  or  in  a  direct  proceeding  to  set  it  aside  and  annul  it 
and  enjoin  the  successful  party  from  executing  it, — then,  on  the  most  obvious  principles, 
it  ought  to  stand ;  and  it  is  a  wild  dream  to  say  that  it  is  mere  nullity,  and  exactly  the 
same  as  though  there  had  been  no  Judge  and  no  trial." 


•1  8  Abb.  ir«w.  0%.  MD.  I  ••  J7  Am.  L.  Bev.  aW. 
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iSopp,^  that  *' where  the  Judge  had  been  counsel  for  other 
plaintiffs  in  another  cause  against  defendnnt  arising  out  of  the 
same  transaction,  he  was  not  disqualified  on  that  ground." 

163.     This    principle   does    not   extend    to    disqualify    a 

,    T  J  ^    J.        Judoffc    froai    tryiny:  a  suit  to  which    the 

A  Judire    is    not    dis-      ^»  i.        ii.      wii 

qualified  from  trying  Government  that  appointed  him  **  Judire, 
a  suit  to  which  his  a!»d  supervises  his  work  as  such,  is  a  party.*' 
Government  is  a  This  was  laid  down  and  explained  in 
P**^^-  Bikrama  Singh  v.    Bir  SingK'  by  Plow, 

den,  J.,  who,  in   an    elaborate  judgment,  said,*^ — ^' In   many 
States  the  courts  are  constituted,  and  the  Judges  appointed  by 
the  ruling  f>ower,  and  wherever  this  is  the  practice,  there  must 
be  a  pos'iibility  that  in  a  contest  in  Court  between    the    ruling 
power    and    a    private     individual,     the    Judge     will    have 
a   leafiing   towards   the   case  presented    for   the  ruling  power. 
This  possibility  is  perhaps  greater  when  the   opponent    of   the 
ruling  power  is  an  alien.     In  many  of  the  Feudatory  States  in 
India,  the  State  is  virtually  the  Ruling  Chief,  by  whatever  title 
he  is  designated,  and  frequently    the    Ruling   Chief   not    only 
constitutes  the  courts  of  the  State  and   appoints    the   Judges, 
but  personally  exercises  judicial  functions  as   a    court   of   last 
resort,    and   also   as  a     court   of  general   control.     Further, 
the    Ruling    Chief   sometimes    acts    as  a     representative    of 
the  State  in  some  of  its  external  relations,  and  exercises,  person- 
ally, functions  which,  in  more  complete   communities,  are  not 
discharged  by  the  Sovereign  in  person.     It  appears  that  in  the 
State  of  Faridkot  the  custom  is  that  process  issued   for   service 
in  foreign  territory  is  issued  under  the  hand  of  the  Raja  himself. 
What  occurred  in  the  present   instance  seems  to  be  this  :     The 
Raja  of  Faridkot  had  two  claims  to  make  against  a  former  ser- 
vant of  the  State,   claims  which  were   undoubtedly   cognizable 
in  some  form  outside  the  State,  but  which,  as  he    was  advised, 
and  as  we  have  held,  rightly  advised,  were  also  legally  cogniz- 
able by  the  civil  courts  of  his  own  territory.     There  was  one 
court  in  the  State  of  civil  jurisdiction    unlimited  in  respect   of 
the  value  or  amount  of  the  suits  instituted,  and  this  was  presid- 
ed   over  by  an   officer  styled   *  Deputy  Ganga    Parshad.*     He 
was  absent  at  the  time  when  the  suits   of  the  Raja  against  Bir 
Singh   were  ready  to  be  filed.     The  Raja,  therefore,  adopted  a 
course  which  he  was  advised    was  legal,  that  is,  he,  by  special 
commission,  empowered  Gauhar  Singh,  another  judicial  officer, 

*o  a  B.  W.  B.  (178.  I  <i  18WP.a.No.ltl.  |  *»  FMi,  p.  620. 
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to  try  these  suits.  The  commission  reserved  power  to  Deputy 
Granga  Pershad  to  deal  with  the  suits,  in  the  event  of  his  return 

to  the  State;  but  also  gave  full  power  to  Gauhar  Singh 

Nor  do  I  think  it  can  be  said  that  there  is  any  indication  of  bad 
faith  in  the  selection  of  Gauhar  Singh  as  the  officer  to  preside 
in  the  Special  Court.  He  was  an  old  judicial  officer  of  the 
State,  and  apparently  the  natural  person  to  select,  as  one  of  the 
next,  if  not  the  next  injudicial  rank  to  the  absent  Deputy.  It 
does  not  appear,  that  the  Raja  took  part  in  the  decisions  of 
the  suits  or  interfered  with  their  trial  by  Gauhar  Singh.  The 
part  he  took  in  respect  of  the  issue  of  process  was  purely  formal. 
Nor  has  there  been  any  exercise  of  appellate  jurisdiction  by  the 
Raja.  If  there  had  been,  the  circumstance  would  no  doubt  be  most 
material.  Next  in  regard  to  Gauhar  Singh,  I  do  not  think  it 
can  rightly  be  held,  that  he  was  disqualified  by  interest  from 
trying  these  suits.  He  had  no  direct  interest  in  the  subject- 
matter.  We  are  virtually  asked,  in  the  absence  of  any  particular 
disqualifying  interest,  to  affirm  the  proposition  that  no  servant 
of  a  State  cam  be  qualified  to  act  judicially  in  a  matter  in  which 
the  State  is  a  party.  That  is  a  length  to  which  I  am  certainly 
not  prepared  to  go  in  the  absence  of  all  authority,  and,  in  the 
view  of  the  judicial  system  and  practice  of  this  and  other  civi- 
lised countries.  The  parallel  between  the  State  of  Faridkot 
and  these  other  States  is  of  course  not  perfect,  but  the  difference 
is  not  such  as  to  warrant  us  in  holding  that  no  Judge  of  a 
Native  State  in  India  can  be  regarded  as  competent  to  try  a 
suit  to  which  the  Ruler  of  the  State  is  a  party.'*  Similarly 
Frizelle,  J.,  in  delivering  judgment  in  Jones  v.  Zahru  Mal,^^ 
said ; — ^^  In  the  present  case  the  plaintiff  is  not  the  Raja,  but 
a  servant  of  the  State,  and  although  the  Raja  may  be  personally 
interested  in  the  case,  so  was  the  Faridkot  Raja  in  the  other 
case,  and  this  fact  does  not  invalidate  a  judgment  pronounced 
by  one  of  his  tribunals,  however  much  that  tribunal  maybe 
subservient  to  him,  or  make  the  judgment  one  opposed  to 
natural  justice  so  as  not  to  form  a  good  cause  of  action  in 
a  British  Court.  It  is  not  a  good  plea  that  the  Raja  himself 
was  the  virtuul  plaintiff,  or  that  ihe  Court  did  as  he  told  it,  in 
the  absence  of  proof  that  he  did  any  thing  to  influence  its 
decision,  or  that  the  judgment  was  for  any  other  reason  contrary 
to  natural  justice." 
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CHAPTER    VII. 

Existence  of  Jurisdiction. 

164.     A  decision   to    be   res  judicata   must   have   been 

passed  by  a  court  having  jurisdiction   not 
Concurrenoe    of    juris-      ^^^     ^^^^  ^j^^  ^^-^   j^  ^j^j^^  j^  ^ 

diction  over  the  suits,      .     ^     .  .  ,  ,       '^.      . 

but    also  over   the     subsequent   suit   in 

which  it  is  pleaded  as  a  res  judicata.     The   competency  of  the 
jurisdiction    required  over  the   subsequeut  suit  has   however  to 
be  determined    with   reference  to  the   facts  at  the   time  of  the 
institution  of  the   former  suit.     This  was   held  by  the  Cjilcutta 
High  Court  in  Gopi  Nath  v.  Bhugwat  Pershad,^  in  which  Mit- 
ter  and  Norris,  JJ.,  said  :  •'  If  the  Court  which  tried   the  first 
suit  was  competent  to  try  the  subsequent  suit  if  then    brought, 
the  decision  of  such  court  would  be  conclusive    under  Sec.  13, 
although  on  a  subsequent  date,    by  a  rise  in  the    value  of  such 
property  (the  property  in  suit)  or  from  any   other  cause,  the 
said  Court  ceased    to  be  the  proper  Court,  so  far  as   pecuniary 
jurisdiction  is  concerned,  to  take  cognizance  of  a  suit  relating  to 
that  property-*'     This  decision  was    followed    in  Rughunath  v. 
Issur  Chunder^^  in  which  Sir  Richard  Garth,  0.  J.,  in  deliver- 
ing the  judgment  of  a  Division  Bench,  after  expressing  concur- 
rence with  the  principles  of  that  decision,  said  :— •**  There  is  no 
doubt  that  the  Court  in   which  this  suit  is  brought,  and  that 
in  which  the  former  suit    was  brought,  are    Courts  of  different 
jurisdictions  ;   but  at   the   same   time    the    Court    in    which 
the   former  suit   was  brought  was   the  only  Court  at  that  time 
competent  to   try  suits   of  that   kind,    and    if  this  very  suit 
had    been    brought    at    that    time,    the    Deputy    Collector's 
Court  would    have  been  the    only   Court  competent   to  try 
it."     The  same  was  held  in  Kunji  Amma  v.  Raman  Menon 
where   a  change   of  law  affecting  the  jurisdiction  was  effected 
while  the  former  suit  was  pending,  and  Sir  Arthur  Collins,  C. 
J.,  and  Wilkinson,  J.,  said  that  **the  words  'competent  to  try 
such  subsequent  suit,'   must  be  held  to  refer  to  the  jurisdiction 
of  the   Court   at   the  time    when      the  suit    was    heard  and 
determined." 
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165.     A  very  strict  view  has  sometimes  been  taken  of  the 
competency  of  jurisdiction  required  over  the 
Competency  of  juris-     ^^^   suits  for  the   purposes  of  res  judicata. 
diction       inTolves     Thus  the  Bombay  High  Court  held  in  Bhola- 
finality  of  decision.     j^^|-  y.  Adesang^^  that  the  words,  'competent 
to  try  such  subsequent  suit*  in  Sec.  13,  meant 
competent  to  try  tbe  suit  or  issue  on  account  of  its  nature  with 
conclusive  effect,  since  otherwise  the  higher  jurisdiction  provid- 
ed by    the  Code  would  be  excluded  by  the  lower.    Mr.  Justice 
West,  in  delivering  the  judgment  of  the  Court,   said    :   *'The 
question  is,  whether  the  tenancy  held  by  theplaintiff  isor  isnot 

subject  to  enhancement   of  the   rent  paid  by  him 

The  earlier  decision  was  in  a  cause  of  less  than  Rs.  500  in 
amount,  and  for  this  reason  a  special  or  second  appeal  made  by 
the  plaintiff  was  dismissed  as  not  cognizable  by  this  Court. 
The  present  suit  is  for  more  than  Rs.  500,  and  it  is  urged  that 
the  former  decision  on  the  right  to  enhance  having  been  given 
by  a  Court  competent  to  try  the  present  suit  (by  the  same  Court, 
in  fact,  that  has  tried  the  present  suit,)  and  on  h  point  directly 
and  substantially  in  issue,  binds  the  parties  an<l  the  Court 
and  every  Court  as  to  the  legal  relation  rhus  established  in 
all  future  cases  between  the  same  litigants.  The  District 
Court  was,  no  d<»ubt,  competent  to  deal  with  the  '  subsequent 
suit,'  in  this  instance,  but  it  could  not  give  a  final  unappealable 
decision  in  the  suit.  The  District  Court  could  not,  there  fore,  try 
the  second  suit  with  the  same  jurisdiction  as  the  first — Ghunder 
Goomar  Mundulv.  Namni  Khanum.^  But,  from  the  point  of 
view, suggested  for  the  respondent,  the  decision  in  tbe  first  suit 
of  a  particular  point  would,  in  the  second  suit,  be  binding  on 
the  parties  in  this  Court,  thouirh  had  it  been  decided  in  the 
second  suit  itself  it  would  not  be  binding.  Consequentfy,  the 
determination  of  the  point  in  the  suit  of  smaller  value  would, 
on  account  of  its  very  smallness  acquire  a  conclusive  import- 
ance that  it  would  not  have  had  if  the  amount  had  been  larger. 
In  the  latter  case  the  High  Court  must  have  entertained  the 
second  appeal  against  the  earlier  decision.  The  insignificance 
of  the  amount  prevented  this;  and  now  it  is  said  thai  the  de- 
cision, which  was  statutably  beneath  the  cognizance  of  the 
High  Court,  binds  the  High  Court  in  a  more  important  case. 
Such  a  result  is" manifestly  opposed  to  reason,  and  cannot,  we 
think,  have  been  intended  by  the  Legislature.  But,  if  the 
prior  judgment  in  a  case  too  petty  for  appeal  is  not  to  bind  the 
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High  Court,  neither  can  it  bind  the  Subordinate  Courts  whose 
judgments  are  subject  to  appeal  to  the  High  Court.  And  this 
must  be  so  equally  in  a  case  which  on  account  of  its  small 
valuation  is  not  subject  to  appeal  as  in  one  subject  to  appeal  to 
the  High  Court,  since  it  is  impossible  that  the  prior  decision 
should  or  should  not  be  res  judicata  for  the  lower  courts 
merely  according  to  the  admissibility,  or  not,  of  a  further 
appeal  to  the  High  Court.  If  it  were  so,  we  should  sometimes 
have  contradictory  decisions,  each  res  judicata  on  the  same 
point  of  jural  contention.  In  the  continental  countries  of 
Europe  in  which,  as  in  India,  an  appeal  is  generally  admitted 
as  a  part  of  the  regular  civil  procedure — the  rule  is  that  no 
matter  decided  by  a  lower  court,  in  which  an  appeal  is 
excluded,  can  be  res  judicata  for  any  other  case,  either 
in  the  same  or  in  any  other  court.^  That  which  has 
been  decided  incidentally,  but  for  its  purpose  finally,  is 
regarded  merely  as  an  exceptional  element  of  the  judgment 
in  such  a  case,  not  as  the  establishment  of  a  principle 
which  may  extend  to  other  cases  and  other  courts.  The  deci- 
sion, in  fact,  is  construed,  in  relation  to  future  cases,  as  an 
exceptional  law  or  s'^ction  is  construed, — that  is,  as  not  admitting 
of  any  extension  by  inference  on  account  of  its  admittedly 
special  and  singular  character.  A  complete  recognition  of  the 
same  principle  in  the  Indian  Courts  would  afford  a  ready 
solution  of  many  difficulties;  but,  though  it  has  been  glanced 
at  on  many  occasions,^  it  has  never  thus  far  been  precisely 
formulated  either  by  the  Legislature  or  by  the  courts.  In  the 
case  before  us  the  former  decision  could  not  be  appealed  against 
to  the  High  Court,  and  thus,  though  the  court,  which  gave 
that  decision,  was  in  one  sense  competent  to  try  the  subsequent 
suit,  and  did  try  it,  yet  it  was  not  competent  to  try  the 
subsequent  suit  with  final  effect  as  it  had  tried  the  earlier  one. 
Though  the  court  was  the  same  physically,  yet  it  had  not  on 
the  two  occasions  an  identical  jurisdiction.  Moreover,  for  the 
purpose  of  establishing  a  prior  decision  as  resjudicata^  we  must 
look  to  the  whole  series  of  possible  proceedings  up  to  the 
highest  available  ordinary  tribunal ;  otherwise,  as  we  have  seen, 
the  anomaly  must  arise  of  the  higliesc  Court  in  an  important 
case  being  bound  by  a  prior  decision  in  the  lowest  Court  in  a 
case  too  paltry  for  an  appeal."  The  same  appears  to  have 
been  held  in  Babiji  Pandurang  v.  Dhondo  Vithal;^  and  follow- 

«  Sav.  Sys.  S6o.  293.  I  Raghobardial  o.  Sheo  Bakbsh,  L.B.  0  I. A.  197 

f  Jania  o.  Hulia,  1873,  Bom.  P.  J.  170.  »  1886  Bom.  P.  J.  32. 

Bdun  c.  Bechun,  vm  W.  R.  17>.  I 

50 


Digitized  by 


Google 


394      ^^MI'ETENCY  OF  JUKTBDICTIOX   IXVOLVrs  TINAUTY  OF  DECTBTOX.  [8.166^ 

ing  both  these  decisions,  Sir  Charles  Sargent,  CJ.,  and  Telang, 
J.,  held  in  Govind  v.  Dhondbarav*  that  the  decisions  in  the 
previous  suits,  which  were  in  the  nature  of  small  cause  suits, 
ID  which  there  was  no  right  of  second  appeal,  could  not  operate 
as7'C5   judicata  in  the  present  suit. 

In  the  Madras  High  Court,  Mr.  Justice  Snhramanya  lyyar 
has  gone  even  furtljerin  thesame  direction.  After  referring  to 
theabove  cases  in  Vithilinga  Padayacki  v.  Viihilinga  Mudalu^^ 
he  said  : — **  They  seem  to  me  nt  cessarily  to  involve  the  propo- 
sition, that  in  appealable  cases,  a  decision  to  be  res  judicata  must 
have  been  given  in  a  previous  suit  which  the  parties,  according 
to  the  ordinary  procedure,  wereentitled  to  take,  as  to  fact  and  law, 
ultimately  to  the  same  (or  correspondintr)  appellate  tribunal  to 
which  the  subsequent  litigation,  wherein  the  decision  is  relied 
on  as  conclusive,  could  be  carried.  If  the  rule  thus  deduced  is 
correct, the  first  defendant's  contention  as  to  res  judicata  is  unsus- 
tainable, as  the  suit  in  the  Subordinate  Court  w&s  for  less  than 
Rs.  5,000  and  only  an  appeal  updn  questions  of  law  lay  to  the 
High  Court  ;  whereas  the  present  claim  is  for  a  sum  over 
Rs.  5,000,  and  admits  of  appeal  on  the  facts  also.  .  .  • 
Concurrence  of  jurisdiction  must  exist  not  only  as  to  the  origi- 
nal  Court,  but  also  as  to  the  appellate  tribunals  and  their 
powers  in  the  respective  suits.  Tiiat  the  necessity  for  this 
complete  concurrence  of  jurisdiction  in  appeal  also  was  distinctly 
present  to  the  Privy  Council  is  clear  from  the  observation  of 
their  Lordships.  **  It  is  true  that  there  is  an  appeal  from  the 
Munsifs  decision,  but  that  upon  the  facts  would  lie  to  the  Dis- 
trict Court,  and  not  to  the  High  Court. "^*  It  may  he  observed, 
however,  that  the  question  before  the  Privy  Council  was  quite 
different,  and  a  contrary  view  appears  to  have  been  assumed  as 
correct  by  Kernan  and  Wilkinson,  JJ.,  in  Singarachariar  v. 
KrvihnasamV^ 

In  the  Punjab  Chief  Courr,  Rattigan  and  Roe,  J  J., 
in  Mahsum  Ali  v.  Nijabatkhan^^-''  strongly  dissented  from  the 
decision  in  I.  L.  R.  IX  Bom.  75,  on  the  ground  that*'  the 
Courts  have  no  power  to  thus  import  the  doctrine  of  con- 
venience into  the  interpretation  of  Acts  of  the  Legislature, 
.  .  .  and  if  it  were  allowable  ....  we  should  be 
inclined  to  hold  that  the  Bomi)ay  interpretation  of  Sec.  13  is  by 
far  the  most  inconvenient  of  the  two  ;  *'  but  that  decision  has 
been    overruled  bv    a  Full  Bench  of  the  Court  in  Shamsdin  v. 


»  I.  L.  R.  XV  Bom.  104. 
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Ghulam  Qadir^^^in  vvhicli  Riwaz,  J.,  iu  delivering  the  judgment 
of  the  Court  siiid  : — '*  The  Muusif  who  tried  the  first  suit  would 
have  had  jurisdiction  to  entertain  the  present  suit.  At  the  same 
time,  he  would  not  have  tried  the  second  suit  with  the  same 
jurisdiction  as  the  first  suit,  inasmuch  as  the  first  was  a  small  cause, 
and  one  appeal  therefore  Iny  to  the  District  Judge,  whose  deci- 
sion was  final,  whereas  the  present  suits  are  land  suits  appealable 
in  the  first  instance  to  the  Divisional  Judge,  with  a  possible 
further  appeal  to  this  Court.  Under  the  above  circumsStance, 
we  think  that  we  should  hold,  both  upon  principle  and  upon 
authority,  that  the  Court  deciding  the  first  suit  was  not  a  Court 
of  jurisdiction  competent  to  try  the  subsequent  suits/' 

lu  America  it  has  been  recently  held  by  the  New  York 
Court  of  Appeals* '^  that  the  fact  that  the  amount  in  dispute 
is  so  small  that  the  defeated  party  has  no  right  of  appeal  does 
not  make  the  judgment  any  the  less  conclusive,  when  the  same 
question  arises  in  a  subsequent  suit  for  an  amount  large  enough 
to  allow  an  appeal. 

166.     On  the  other  hand,  it  has  sometimes  been  held  that 
the  concurrence   of  jurisdiction    required 
Concurrence  of  jurisdic-     j^     ^^^^  jo  extends  only  to  what  has  been 
tioii  required  only   in       ,*    .  ,  .  ,    .    •^.    , .     .  « 

regard  to  subject  designated  essential  jurisdiction,  has  re- 
matter  of  suit.  ference  merely  to  the  nature  and  the 
value  of  the  subject-matter  of  the  suit. 
Thus  Sir  Arthur  Collins,  C.  J.,  and  Wilkinson,  J.,  in  Kunji 
Amma  v.  Raman  Menon^^  observed  that  the  Court  of  a  Sub- 
ordinate Judge  having  jurisdiction  to  try  a  suit  is  not  incom- 
petent to  try  it,  within  the  meaning  of  Sec.  13,  simply  by 
reason  of  an  independent  Raja  being  made  a  party,  against 
whom  it  would  of  course  be  heard  by  a  District  Judge  only, 
and  speaking  of  a  court  competent  to  try  the  suit  within  the 
meaning  of  Sec.  33,  they  said  :  *•  Those  words  have  been  inter- 
preted by  their  Lordships  of  the  Privy  Council  to  mean  a  court 
having  concurrent  jurisdiction  with  the  Court  trying  the  sub- 
sequent suit,  whether  as  regards  the  subject-matter  of  the  suit 
or  the  pecuniary  limits  of  its  jurisdiction/*  This  observation 
was  an  obiter  dictum^  as  the  decision  proceeded  on  another  ground, 
and  may  be  supported  as  against  the  Raja  on  the  principle 
that  a  want  of  jurisdiction  arising  from  personal  privilege  may 
be  waived,  and  in  regard  to  the  defendants  in  the  former  suit 
on  the  general  principle  of  res  judicata  explained   in    Sec.  80, 

i»  l^Ul  V.  R.  No.  3i).  i  i»  I.  L.  H.  XV  Mad.  406, 

>*  Urimu  t\  Loug  ialttua,  lOi  N.  V.  41U.        | 


Digitized  by 


Google 


396  CONCURRENCE  OF  JURISDICTION  ONLY  OVER  SUBJECT-MATTER  ESSENTIAL.  [S,  166, 

qoupled  with  the  doctrine  of  the    partibility  of  judjj meats,   to 
which   reference  will   be  made  in  sequel.     The  statement  as  to 
the  view  of  their  Lordships  of  the    Privy   Council    is   also  not 
borne  out  by  the  decision    in    Raghobardial   v.   Shea  Baksh 
Singh^^  which  is  cited  as  an  authority  for  it.     Its   correctness 
appears,   however,  to  follow  directly  the  recognition  of  foreign 
judgments  as  r^5/wrf^ca^a.     Thus  in  Vanquelin  v.  Bonardy^^  s. 
plea  against  a  foreign  judgment  that  the  defendant  was  not  a 
trader  and  did  not  reside  within  a  certain  district,  so  as  to  give 
the  French  court,  that  pronounced  the  judgment,  jurisdiction  over 
him,  was    held  to  be  had,  on  the  ground  that  it  was  consistent 
with  the  court  having  jurisdiction  over  his  person  and  the  sub- 
ject matter  of  the  cause,  which  was  sufficient.  This  decision  was 
cited  with  approval  in  Bikrama  Singh  v.  Bir  Singh^^^  in  which 
the    same    view  was    taken    of  the  competency  of  jurisdiction 
over  the  subsequent  suit,  and  Sir  M.Plowden  said: — **  Accord- 
ing to  Godard  v.  Gray^^"^  it  is  open  to  the  defendant  to  show 
that   the   court   in    pronouncing    the  judgment   exceeded   its 
jurisdiction  according  to  the  laws  of  its  own    country.     This 
can  scarcely   mean  that  every   objection    to     the  jurisdiction 
according  to  such  laws,   which  might  have  been   made   at   the 
trial,  may  l)e  taken  in  the  subsequent  suit.     It    would    be   dif- 
ficult to  reconcile  the    proposition    thus   construed    with  other 
decisions  of  the  English  courts.     It  probably   means  that  the 
defendant  may  show  tliat  the  court   exceeded    its  jurisdiction 
according  to   its  own  laws,  inasmuch  as    by  such   laws  it  had 
not  jurisdiction  over  the  person  of  the  defendant  or  the  subject- 
matter  of  the  suit." 

In  Bobabhat  v.  Narharbhat^^^^  it  appears  to  have  been 
urged  against  the  plea  of  rei  judicata  by  a  foreign  judgment, 
that  the  foreign  court  that  passed  the  judgment  could  not  have 
jurisdiction  over  the  subsequent  suit  in  which  the  plea  was 
raised.  Mr.  Justice  Birdwood,  in  delivering  the  judgment  of  a 
Division  Bench  of  the  Bombay  High  Court,  said: — *•  Mr. 
Field  seems  to  be  of  opinion  that,  when  the  Code  was  amended 
in  1882,  this  principle  was  lost  sight  of — a  Foreign  court  not 
being  within  tbe  words  *  a  court  of  jurisdiction  competent  to 
try  such  subsequent  suit.'  ...  If  the  interpretation  con- 
tended for  were  correct,  the  decision  of  no  District  court  would 
ordinarily  be  res  judicata  in  another  district,  inasmuch  as  the 
jurisdiction  of  eacii  District  court  is  ordinarily  limited  to  cases 

"  I.  L.  B.  IX  Cal.  430.  f       '»  L.  R.  6  U.  B.  139. 

"  3.1  L.  J.  V.  V.  68.  J^  I.  L.  R.  XllI  Bom.  324. 

i»  188e  r.  B.  No.  lUl.  1 
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arising  in  the  district  itself.  Such  an  interpretation  would 
restrict  the  application  of  the  section  in  a  way  which  could  not 
have  been  intended,   and   would   deprive    Explanation   VI   of 

all    meaning We  cannot  so  construe  the 

section  as  to  neutralize  the  provision  contained  in  Expla- 
nation VI.,  and  to  restrict  to  an  inconvenient  extent  the 
application   of  the  rule  laid  down  in  the  Duchess  of  Kingston's 

case We    think    that    the   intention    of  the 

I-^gislature  was  merely  to  give  more  definite  expression 
to  that  rule,  and  that  the  words  mean  *  court  having  con- 
current jurisdiction  with  the  court  trying  the  subsequent  suit, 
whether  as  regards  the  pecuniary  limit  of  its  jurisdiction  or 
the  subject-matter  of  the  suit,  to  try  it  with  conclusive  effect.'  '* 

167.     Competency  of  jurisdiction  has  been  deemed  essen- 
tial to  the  application  of  the  doctrine  of 
Judgment  by  a    court     ^^^   judicata,    as   it   is    generally    agreed 
without  lurisdictiou  is  xi_    ^  •    j  a.  j       j     l 

void.         '^'''"  upon   that  a   judgment   rendered    by    a 

court  not  having  jurisdiction  is  void  and 
a  mere  nullity  ;  and  the  rule  applies  equally  whether  the 
judgment  is  of  a  court  of  general  or  special,  of  foreign  or 
domestic  jurisdiction,  and  whether  the  judgment  is  questioned 
directly  or  collaterally.^^  Nor  is  it  important  for  the  prima 
facie  invalidity  of  the  judgment  whether  it  is  the  essential 
jurisdiction  or  the  local  or  personal  thai  is  wanting.  Mr. 
Herman,  speaking  of  the  ()ractice  of  the  American  Courts, 
says  : — *•  When  a  Court  transcends  the  limits  prescribed  for 
it  by  law,  and  assumes  to  act  where  it  has  no  jurisdiction,  its 
adjudications  will  be  utterly  void  and  of  no  eflfect  either  as  an 
estoppel  or  otherwise.  A  judgment  pronounced  by  a  tribunal 
having  no  authority  to  determine  the  matter  in  issue  is  neces- 
sarily and  incurably  void,  and  may  be  shown  to  be  so  in  any 
collateral  or  other  proceeding  in  which  it  isdrawninquestion."'-^'^ 

In  Wall  V.  PFa//,'^^  Williams,  J.,  delivering  the  judgment  of 
the  Pennsylvania  Supreme  Court  said  : — ••  If  the  Court  has  no 
jurisdiction,  it  is  of  no  consequence  that  the  proceedings  have 
been  formally  conducted,  for  they  are  coram  non  judice^  A 
judgment  rendered  by  a  Justice  of  the  Peace  in  a  cause  over 
which  he  has  no  jurisdiction  is  void,  notwithstanding  service 
may  have  been  regularly  made  on  the  defendant,  and    he    may 

»i  Bererly  v.  Burke,  54  Am.  Doc.  351.  |  Bowora  c.  Chiney,  31  Tex.  363. 

Central  Bank  v.  GilMOn,  11  Ga.  453.  i  Linn  r.  Carson,  32  Gratt.  170. 

«t.  LouUand  8.  Coal  Oo.,  v,  Sandoral  Coal  |  2*  Herm.  ('Omm.  110. 

Co.  Ill,  111.  33.  I  2»  10  Am.  St.  Rep.  oVJ. 
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have  failed  to  appeal  or  take  a  certiorari  within  tlie  time  pre- 
scribed by  law.  A  judgment  rendered  in  the  Court  of  Quarter 
Sessions,  in  a  proceeding  exclusively  within  the  jurisdiction  of 
the  Common  Pleas,  and  vice  versa^  is  void  for  want  of  jurisdic- 
tion in  the  Court  rendering  the  judgment.  So  although  the 
Court  may  have  jurisdiction  of  the  subject-matter,  yet  if  there 
be  no  service,  actual  or  constructive,  on  the  defendant,  the 
judgment  is  void  for  want  of  jurisdiction  over  the  person  to  be 
affected.  If  such  want  of  jurisdiction  appear  upon  the  record, 
it  can  be  taken  advantage  of  at  any  time  and  in  any  Court 
where  the  conclusiveness  of  the  judgment  is  the  subject  of 
judicial  inquiry.  The  reason  for  this  is  found  in  the  fact  that 
the  record  of  the  judgment  bears  on  its  face  the  proof  of  its 
illegality,  and  shows  the  want  of  power  in  tiie  tribunal  to 
render  it."  In  Frankel  v.  Satterjield^^*  the  Delaware  Supreme 
Court  said  :  **  Where  a  judgment  of  a  domestic  court  of  record 
of  general  jurisdiction  is  void  for  want  of  jurisdiction  apparent 
from  the  record,  it  is,  in  legal  effect,  no  judgment.'-'^  In  legal 
contemplation  it  has  never  had  lawful  existence.  By  it  no 
rights  are  divested.  From  it  no  rights  can  be  obtained. 
Being  worthless  in  itself,  all  proceedings  founded  upon  it  are 
equally  worthless.  It  neither  binds  nor  bars  any  one.  All 
acts  performed  under  it,  and  all  claims  flowing  out  of  it,  are 
void.'^^  It  cannot  be  the  basis  of  an  execution  or  the  foundation 
of  a  valid  title  to  property  purchased  at  a  sale  thereunder. '^^ 
It  is  unavailing  for  any  purpose.  It  can  be  taken  advan- 
tage of  at  any  time,  and  in  any  court  where  it  is  offered  as  a 
conclusive  adjudication  between  the  parties  ;  for  an  inspection 
shows  that  it  is  not  such,  because  the  court  had  no  power,  for 
manifest  want  of  jurisdiction,  to  make  an  adjudication.  Such 
a  judgment,  when  collaterally  drawn  in  question,  may  be  dis- 
regarded and  treated  as  a  nullity,  and  need  not  be  adjudged  to 
be  such  by  a  formal  and  direct  proceeding  for  its  vacation  or 
reversal.  This  doctrine  has  been  recognized  repeatedly  in 
actions  of  trespass,  ejectment,  debt  on  judgments,  und  other 
collateral  proceedings,  wherein  such  judgments  have  been 
drawn  in  question.'^^ "  In  Elliott  v.  Peirsoly^^  Trimble,  J.,  said 
that  if  a  court  should   **act   without  authority  its  judgment 

2*  10  Atl.  Bep.  898.  ;       ?«  White  p.  Footo  L.  and  M.  Co.,  6  Am.  St.  Rep. 
«*  Ki<i0  to  same  ertect ;  C50. 

Agnew  T.  Adams,  2C  S.  C.  101.  Purgeson  v.  Jones,  11  Am.  St.  Rep.  809. 

Tftul  c-  Willis.  CO  Tex.  tfCl.  '       ?'  Km  Is  v.  Kiintin,  47  III.  307. 


i'arron  p.  Martin,  00  Am.  Dec.  .VS4. 
blanlon  v.  Tarroll.  84  Va.  530. 
Chicago anA  A.  U.  R.  Co..  c.  «Hmmera.  'J  Am. 
bi.  Rep.  016. 


HoUinffsworth  p.  Bapflov.  3i5  Tex.  34-3. 
Doe  r.  AIcDonahl,  :i7  Mist,  010. 
2^  Kramer  r.  Holattr,  oo  Miss.  Jli. 
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and  orders  are  regarded  as  nullities.  They  are  not  voidable 
but  simply  void,  and  form  no  bar  to  a  recovery  sought,  even 
prior  to  a  reversal  in  opposition  to  them.  They  constitute  no 
justification,  and  all  persons  concerned  in  executintr-  such  judg- 
ments or  sentences  are  considered  in  law  as  trespassers."  In 
Holmes  v.  Eason,^^  the  'I  ennessee  Supreme  Court  said :  **  A 
void  judgment  is,  in  legal  effect,  no  judgment.  It  neither 
binds  nor  bars  any  one.  All  acts  performed  under  it,  and  all 
claims  derived  from  it,  are  void.  Parties  attempting  to  enforce 
it  are  trespassers.  ...  No  action  is  required  to  revoke  it; 
it  is  null  in  itself.  The  nullity  ought,  therefore,  to  appear  on 
its  face.*'  In  JSans  Nielsen^^^  Bradley,  J.,  said  :  "  It  is 
firmly  established  that,  if  the  court  which  renders  a  judgment 
has  not  jurisdiction  to  render  it,  either  because  the  proceedings 
or  the  law  under  which  they  are  taken,  are  unconstitutional, 
.  .  •  the  judgment  is  void,  and  may  be  questioned  colla- 
terally. Mr.  Vanfleet  contends  **  that  any  doctrine  which 
holds  that  a  decision  of  a  competent  judicial  tribunal,  and 
especially  that  of  the  highest  in  the  land,  on  a  doubtful  point 
of  law,  is  void  collaterally,  and  that  all  rights  or  titles  founded 
thereon  are  void,  whenever  the  court  of  last  resort  changes  its 
rulings  for  any  cause,  is  not  correct  on  principle;  *'  and  **  that  a 
right  or  title  founded  upon  the  judgment  of  any  judicial 
tribunal  based  on  a  doubtful  or  debatable  question  of  law,  is 
not  void  ;  that  to  hold  such  a  right  or  title  void  to  the  damage 
of  innocent  holders,  is  against  sound  public  policy  ;  that  it 
tends  to  bring  the  courts  into  merited  disrespect."^-  He  sug- 
gests as  the  correct  principle,  that  **  when  the  tribunal  has 
power  to  grant  the  relief  sought  in  a  specified  class  of  cases,  the 
granting  of  that  relief  in  a  prohibited  case,  which  is  similar  to 
the  specified  cases,  or  belongs  to  the  same  general  class,  is  not 
void.  .  •  .  If  the  court  has  power  to  render  a  judgment 
for  money  on  causes  sounding  in  contract  only,  its  judgment 
for  money  is  not  void  because  the  cause  sounded  in  tort.  That 
is  a  matter  of  defense  to  be  brought  to  the  attention  of  the 
court.  The  same  principle  applies  where  the  law  prohibits 
certain  persons  from  suing  or  being  sued  in  that  court.  As 
the  court  has  power  to  grant  the  relief  sought  in  all  proper 
cases,  the  granting  of  the  same  to  or  against  an  improper  person, 
is  merely  a  wrongful  exercise  of  power  and    not  usurpation."'^ 

*>  8  Ua.  700.  j  Fowler  v.  Ilrooks,  10  Am.  St.  Rep.  425 

Vide  to  same   effect ;  •»  9  S.  C.  B.  072. 

Eastwood  c.  Baol.    1  Ind.  434.  »2  Law.  Col.  Att.  104. 

Rogera  v.  Feloher,  77  Ga.  40.  I      "  6  Law.  (^ol.  Att.  206. 
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168,     Even  when  a  Court  has  not  jurisdiction  over   the 

subject-matter  of  a  suit,  it  raay  determine 

Judgment  Toid  only   so     jjg  ^^nt  of  jurisdiction,  and  as  incidental 

far  as  it  is  lu  excess     s.      4.1.  4.       ^  j  •    j  ^     p 

of  jarisdiction.  ^^   ^^at,    may    render  a    judgment    for 

costs/*  The  Indian  Civil  Procedure 
Code  after  providing  that  the  Court  shall  have  power  to  give 
and  apportion  costs  of  every  application  and  suit,  expressly 
adds  that  *•  the  fact  that  the  Court  has  no  jurisdiction  to  try 
the  case  is  no  bar  to  the  exercise  of  such  power/'  Notwith- 
standing that  the  Court  has  not  jurisdiction  over  the  suit,  the 
judgment  for  costs  will  not  be  void.  In  fact  it  is  a  general 
principle,  that  a  judgment  in  a  suit  may  always  be  valid  to 
the  extent  of  the  Court's  jurisdiction  in  the  suit.  Thus  a 
judgment  in  a  suit  embracing  several  causes  of  action,  some  of 
which  are  not  within  the  jurisdiction  of  the  Court,  will  not  be 
void  as  to  the  causes  that  are  within  the  Court's  jurisdiction/^ 
Mr.  Freeman  thus  observes  that  "lands  and  other  property 
situate  in  another  State  or  country  are  not  within  the  jurisdic- 
tion of  the  Courts  of  this  State,  and  cannot  be  directly  affected 
by  their  judgments/^  and  says  :  "  If,  however,  the  Court  has 
jurisdiction  of  the  action  and  the  parties,  and  is  competent  to 
give  part  of  the  relief  granted,  its  judgment,  so  far  as  within 
its  powers,  is  valid /'^^ 

The  High  Courts  of  Calcutta  and  Allahabad  have  also 
held  that  in  such  cases  a  decree  for  money,  affecting  im- 
movable property  situate  outside  the  local  limits  of  the 
jurisdiction  of  the  Court  passing  it,  will  not  be  altogether 
void,  but  be  deemed  as  a  money  decree  merely. ^^  On  the 
same  principle,  the  California  Supreme  Court  has  held 
that  an  alternative  prayer  in  a  petition  to  sell  land  of  a  de- 
cedent, which  the  Court  has  no  power  to  grant,  does  not 
make  the  order  to  sell  void/^  In  the  United  States  it  has 
sometimes  even  been  held  that  if  a  Court  gives  decree  for  an 
amount  exceeding  the  maximum  limit  of  its  jurisdiction,  the 
decree  is  valid  up  to  the  amount  of  that)  limit,  and  void  only 
for  the  excess,  though  it  may  be  observed  that  the  weight  of 
authority  is  clearly  against  such  a  view.^ 


M  HoBhingan  r.  Mozari,  I.  L.  B.  XU  Cal.  271. 

Kinff  c.  Poole,  36  Barb.  242. 

Blair  9.  Cununinga,  39  Oal.  667. 

Burke  v.  Jaokaon,  22  Ohio.  268. 

Parker  e.  Betclier,  18  B.  E.  R.  314. 
ts  Jolinson  o.  Iron  Belt  Min.  Co.,  47  N.  W.  B.  363. 
*•  WImer  v.  Wimer,  9  Am.  St.  Bep.  126. 

LIndley  v,  O'Reilley,  7  Am.  Bt.  Bep.  802. 


w  Fr.  Jud.  184. 

»•  Bolakeo  Lall  r.  Portam  Singh,  L  L,  B.  V 
Oal  929 
Gudri  Lai  c.  Jajannath,  I.  L,  B.  VIII  All.  117, 
M  Stnart  e.  Allen,  76  Am.  Dec.  661. 
40  Law.  Col.  Att.  525. 
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169.     On  the  same  principle,  the  want  of  jurisdiction  over 
__  i.    .    .  J-   .        ^^^  or  some  of  the  defendants  in  a  suit 

^It^JsoZ'TZ  ^'!'  "0}  render  the  judgment  in  that  suit 
defendants  does  not  void  altogether,  void  as  even  against 
avoid  the  judgment  the  other  defendants  over  whom  the 
against  the  other  de-  Court  has  had  jurisdiction.  Judgments 
fen^^^nts  within  jur.8-  ^^^  ^^^^^  permitted  on  motion  in  the 
exercise  of  a  quasi  equitable  jurisdiction, 
to  be  set  aside  as  to  one  defendant,  and  to  stand  as  to  others,  to 
be  treated  as  void  in  regard  to  one  defendant  and  valid  as 
to  the  others.^^  It  has  even  been  held  that  a  judgment 
if  passed  against  a  person  not  a  party  to  a  suit,  and  against 
another  who  is  a  party,  is  valid  against  the  latter,*'^  The  same 
appears  to  have  been  held  in  Gruikshank  v.  Gardner' ;"  Sheldon 
y.  Quinlon;"^  Williams  v,  Chalfant;^^  Jansen  v.  Varnum;^ 
Earp  V.  Z«e;*'  and  Goit  v.  Joyce.^^  In  Tedlie  v.  Dill,^ 
one  of  the  defendants  was  dead  at  the  time  of  the  rendition  of 
the  judgment,  and  the  Georgia  Supreme  Court  said  :  **  A 
judgment,  as  being  an  entire  thing,  cannot  be  reversed  in  part 
and  stand  good  as  to  the  other  part,  or  be  reversed  as  to  one 
party  and  remain  good  against  the  rest."  The  Illinois  Supreme 
Court  has  held  the  same  in  other  cases  also,^^  and  in  the  case  last 
cited,  the  facts  of  which  were  similar  to  those  of  the  above  case, 
said  that  '*  the  judgment  is  a  unit  as  to  all  the  defendants,  and 
if  erroneous  as  to  one,  it  is  erroneous  as  to  all.**  The  contrary 
was  held  in  Hall  v.  Williamsj^^  in  which  case  a  suit  having  been 
brought  in  Massachusetts  on  a  judgment  recovered  in  Georgia 
against  two  defendants,  it  appeared  from  the  record  that  one 
of  the  defendants  had  not  been  summoned,  and  had  not  appeared 
in  the  suit  in  which  that  judgment  was  passed.  Parker,  C.J., 
in  delivering  the  opinion  of  the  Court,  said  **  If  it  was  a 
nullity  with  respect  to  one  it  was  a  nullity  also  as  to  the 
other  defendant/*  This  decision  was  followed  in  Wright  v. 
Andrews,^^  in  which  Gray,  C.J.,  said  that  if  the  **  Court 
had  no  jurisdiction  of  one  defendant,  its  judgment,  being 
entire  and  unqualified,  is,  in  the  absence  of  any  evidence  of 
the  law  of  Maine  upon   the   subject,  void  against  both." 

Mr.  Herman,  after  observing  that  **  the  weight  of  authority 
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is  in  accord  with  the  law,  as  laid  down  in  Hall  v.  WilUams^* 
admits  that :  *^  Looking  at  the  question  from  an  equitable 
standpoint  purely,  there  is  some  force  in  the  appellant's 
contention  that  a  judgment  may  and  ought  to  be  held 
valid  as  to  parties  summoned,  and  who  had  an  opportunity 
to  make  their  defence,  even  though  it  may  be  void  as 
to  others  against  whom  no  process  was  issued."  He  adds, 
however,  that  **  if  it  be  well  settled,  and  such  seems  to  be 
the  law,  that  a  judgment  which  is  void  as  to  one  of 
the  defendants  is  void  also  as  to  the  other,  the  plaintiff  in 
taking  such  a  judgment  has  no  one  to  blame  but  himself." 
This  view  is,  however,  not  sustained  by  later  authorities. 
Mr.  Freeman  observes  that  **  generally  the  courts  following 
the  dictum  (in  Hall  v.  Williams)  have  contented  themselves 
with  citing  it  as  their  authority,  but  so  many  of  them  have 
followed  it,  that  it  was  at  one  time  very  doubtful  whether  it 
was  not  sustained  by  the  majority  of  the  adjudications  upon  the 
subject;"  but  adds,  '^  this  doubt  no  longer  exists,  and  that  the 
decided  preponderance  of  authorities  maintain  that  a  judgment 
against  two  or  more  is  not  void  as  against  those  of  whom  the 
Court  had  jurisdiction,  though  void  as  against  others/'*'^*  Mr. 
Yanfleety  after  pointing  out  that  a  joint  judgment  for  damages 
against  several,  some  of  whom  have  not  been  served,  is  not 
held  to  be  void  in  respect  to  those  served,  in  Arkansas,^^ 
Missouri,^^  New  Jersey,^'  Ohio/®  Oregon,^^  Tennessee,^  Texas,^^ 
and  Virginia,^^  and  by  the  Supreme  Court  of  the  United 
States,^'  though  held  to  be  such  in  some  of  the  other  States,*^ 
says:  ** There  is  jurisdiction  over  the  subject-matter  in  such 
cases,  and  the  defendant  served  is  before  the  Court,  and  if  it 
is  error  to  render  a  judgment  against  him  without  first  dis- 
missing or  continuing  as  to  the  defendant  not  served,  that  is  a 
mere  mistake  of  practice ;  and  if  the  name  of  his  co-defendant 
is  included  in  the  judgment,  the  record  shows  that  it  is  nothing, 
and  how  that  can  vitiate  anything  else  it  is  difficult  to  deter- 
mine.    In  Minnesota,  where  a  part  only  of  the  joint  makers 
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of  a  note  were  served,  the  Statute  required  the  judgment  to  be 
rendered  against  all,  to  be  made  from  the  separate  property  of 
those  served,  and  the  joint  property  of  all;  but  in  such  a  case, 
a  judgment  against  those  served  only,  is  not  void.<^^  So  it  was 
decided  in  California  that  a  judgment  of  another  State  against 
the  separate  property  of  those  served  and  the  joint  property  of 
all,  was  not  void.^  ''^' 

The  same  view  has  been  taken  by  the  Missouri 
Supreme  Court  in  the  recent  case  of  State  v.  Tate^^'^" 
in  which  the  plaintiff  obtained  a  judgment  on  a  joint  and 
several  contract  against  all  promisors,  one  of  whom  had  died 
before  service  of  process ;  and  the  judgment  was  on  an  applica- 
tion for  review  held  to  be  merely  irregular,  and  not  void 
against  the  other  defendants.  Barclay,  J.,  in  delivering  the 
judgment  of  the  court,  after  observing  that  it  did  not  affect 
their  substantial  rights  upon  the  merits,  said :  '*  The  only  basis 
for  contending  that  it  did  rest  on  the  supposed  entirety  of 
every  judgment  at  law.  There  are  numerous  remarks  scattered 
through  our  reported  cases  to  the  effect  that  such  a  judgment 
is  an  entirety,  and  must  stand  or  fall  compactly  as  to  all  parties 
defendant  to  it ;  and  some  decisions  rest  squarely  upon  that 
proposition:  Smithes  Admr  v.  Rollins ;^^  Hoskinson  v. 
Adkim;^''  Covenant^  etc.  Ins.  Go  v.  Glover ;^^  Pomeroy  \. 
Betts;^^  but  there  are  also  many  final  rulings  inconsistent 
with  that  theory  so  broadly  stated.  It  has  been  frequently 
held  that  in  a  collateral  proceeding  the  fact  that  such  a  judg- 
ment  is  void  as  to  one  defeudant  does  not,  of  itself,  necessarily 
vitiate  it  as  to  others :  Lenox  v.  Clarke ;  ^^  Wernecke  v.  Wood ;  ^' 
Holton  V.  Towner ;  •^^  Williams  v.  Hudson ;  ^  *  and  in  many 
cases  where  judgments  at  law  have  been  questioned  on  appeal 
or  error,  the  results  announced  are  not  in  harmony  with  the 
theory  of  entirety.  Thus  in  Grispen  v.  Hannovani^  ^  though 
it  is  stated  in  a  general  way  that  a  judgment  is  an  entirety, 
the  conclusion  reached  by  this  court  striking  out  the  name  of 
a  party  erroneously  joined  as  defendant  in  the  circuit  court's 
judgment,  and  then  affirming  the  latter,  shows  a  practical 
a^ndonment  of  the  theory.  The  same  action  had  been  taken 
hs  this  court  previously  in  Gruchon  v.  Brown^^^ ;  and  fVeil  v. 
/  Simmonst^^^  both   cases   at  law.      In  the  very  recent  case  of 
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Kleiber  v.  People's    Ry   Got^^"^   an   action    for    damages  for 
personal  injuries,  wherein  there  was  a  judgment  against  both  de- 
fendants on  the  circuit,  this  court  in  banc^  on  appeal,  affirmed 
the  judgment  as  to  one  defendant,   and   reversed   it  as  to  the 
other.    A  similar  practice  has  been  followed  in  other    instances : 
Westcott  V.  Bridwell;  ^"   Hunt  v.  Missouri  R.  H.  co. ;  •^^  La 
Riviere  v.  La  Riviere^^^  Rude  v.  Mitchell.  ^^  We  apprehend 
that  the  more  recent  rulings  on  this  point  give  better  expres- 
sion to  the  principles  that  animate   our   Code   of  procedure. 
We  believe  the  latter  intended  to  assimilate  the  treatment  of 
judgments  at  law  (when  practicable),  in  the  particular  under 
consideration,   to   that   which   has    always    been    conceded  to 
apply  to  decrees  in  equity  upon  appeal :  Dickerson  v.  Chris - 
man!"''      There    may    possibly  be  judgments  which,  owing  to 
the  peculiar  nature    of  the    proceedings   wherein  they  occur, 
require  to  be  treated  as  entireties.     We  are    not   now   called 
upon  to  decide  as  to  that,  and  it  is  better  to   avoid  generalizing 
unnecessarily.     Keeping  in  view   the  case  before  us,  we  hold 
that  the  liability  of  defendants  in  a  judgment   for  the   pay- 
ment of  money,  originating  in  a  joint  and  several  contract,   is 
several  in  nature,  and  that  an  irregularity  in  its  rendition,  as 
against  one  defendant,  furnishes  no  sufficient  reason  to  vacate 
the  judgment,  regularly  rendered    as    to    the    other    parties 
defendant  therein.**  "X^^^ 

In  England  the  writ  of  summons  may  now^lj^allowed 
to  be  served  on  any  person  outside  the  juri§)l^ion, 
when  he  is  a  necessary  or  proper  party  to  an  action  propttjy 
brought  against  some  other  person  duly  served  within  tnf 
jurisdiction;  and,  notwithstanding  the  expression  of  a  con- 
trary opinion  sometimes,^^  it  has  recently  been  held  that  thit 
may  be  allowed  in  actions  of  tort  also.^®  Mr.  Pigott  pointf' 
out  that  this  is  a  great  advance  on  the  previous  rules,  anci 
that  its  effect  on  English  subjects  may  possibly  have  to  be  con  * 
sidered  at  some  future  date,  should  it  be  copied  into  any  of  th(^ 
foreign  Codes.^<>  | 

Frizelle,  J.,  in   delivering  judgment  in   tfones  v.   Zahrk 
Malj'^  said  that  "the  Divisional  Judge  his  found  that  it    (thfc 
Court)  had   no  jurisdiction,    merely   because   the   defendantsV 
were  not  residing  at  Nahan   when  the   suit  commenced,   held  \ 
no  property  there,  were  not  subjects  of  the  State,   and   never     v 
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recognised  the  authority  of  the  Court  which  tried  the  case.  As 
to  residence,  it  is  alleged  in  the  appeal  that  at  least  one  of  the 
defendants  has  a  permanent  residence  at  Nahan.  This  proba- 
bly means  defendant  No.  8,  who  is  only  nominally  a  party, 
and  against  whom  it  is  doubtful  whether  a  suit  lay  in  British 
territory.  His  residing  at  Nahan  would  not  give  jurisdiction 
against  defendants  Nos.  1  and  2,  who  never  acquiesced  in  the 
institution  of  the  suit,  and  as  to  whom  no  formal  permission 
was  ever  given  by  the  Nahan  Court  to  sue  them  at  Nahan.'* 

170,  A  Court  is  deemed  to  have  jurisdiction  over  a  suit 
only  if  it  has  jurisdiction  over  it  through- 
Jurisdiction  over  sub-  out,  at  the  time  of  its  institution  as  well 
fcoTgCt'^Sf;t!  as  at  that  of  its  disposal."  It  appears  to 
ceedingsinthesuit.  be  generally  agreed  upon  that  for  the 
validity  of  a  judgment  in  a  suit,  jurisdic- 
tion must  80  exist  over  it  in  regard  to  its  subject-matter.  Mr. 
Hawes^'  observes  that  "  if  an  action  is  commenced  in  a  Court 
without  jurisdiction  over  the  subject-matter,  the  proceeding  is 
void  ;  nor  will  the  fact  that  subsequently  jurisdiction  was  by 
law  conferred  upon  the  Court  over  that  class  of  cases  cure 
the  error."^*  If  the  demand  is  beyond  the  jurisdiction  of  the 
Court  but  reduced  by  amendment  to  the  limit  of  the  Court's 
jurisdiction  before  the  hearing  of  the  evidence,  a  judgment 
for  that  amount  will  not  be  void.  So  also,  if  the  plaint  is 
amended,  the  fresh  subject-matter  may  be  beyond  the  jurisdic- 
tion of  the  Court.  In  Chandu  v*  Kombi^^^  the  suit  was  for 
possession,  and  the  defendant  pleaded  certain  mortgages,  and 
as  the  mortgages  went  on  being  proved,  the  plaintiff  went  on 
offering  to  redeem  them.  The  High  Court  observed  that  *•  in 
this  way,  the  amount  of  the  subject-matter  might  become  in- 
creased in  value.  If  the  amount  in  value  of  the  subject-matter 
at  the  conclusion  of  the  trial  or  before  that  appeared  to  be 
more  than  Bs.  2,500,  then  the  Judge  should  not  proceed  further 
in  the  suit,  but  should  give  back  the  plaint  to  be  filed  in  the 
proper  Court.  ...  I  do  not  see  any  objection  on  principle 
to  such  increase  arising  on  the  construction  of  the  Civil  Courts' 
Act,  or  the  Court  Fees  Act/*  The  decision  in  Shamrav  v. 
Nilqjif^^  is  not  against  this  view.  It  was  held  in  that  case  that 
the  Subordinate  Judge's  ''jurisdiction  would  continue,  whatever 
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might  be  the  result  of  the  suit,  in  all  such  matters  in  the  suit 
as,  by  the  Code  of  Civil  Procedure,  are  brought  within  his  cog- 
nizance, amongst  which  are  matters  in  execution  in  that  suit, 
and  the  mere  circumstance  that  the  amount  actually  due  under 
the  decree  by  process  of  accumulation  now  exceeds  Rs.  5,000, 
cannot  oust  him  from  the  jurisdiction  he  has  hitherto  had  over 
the  suit.*'  This  was  due,  however,  to  the  circumstance  that 
jurisdiction  in  proceedings  taken  for  the  execution  of  a  decree 
is  by  law  not  made  to  depend  on  tbe  amount  in  respect  of 
which  the  execution  is  taken,  but  on  the  amount  claimed  in 
the  suit  in  which  the  decree  was  given. 

171.  This  rule  does  not  apply,  however,  to  local  jurisdic- 

tion, which  need  exist  only  at  the  insti- 
Local  jurisdiction  once  tution  of  the  suit.  It  is  a  general  saying 
acquired  is  not  lost.  ^^^  the  jurisdiction  of  a  Court  over  a 
cause  depends  upon  the  state  of  facts  at  the  time  the  action  is 
brought.  Mr.  Hawes,  after  referring  to  it,  says:  ••If  jurisdic* 
tion  once  becomes  vested »  it  cannot  be  divested  by  subsequent 
events,  no  change  of  residence  or  condition  of  parlies  beiug  able 
to  take  away  jurisdiction  that  has  once  attaclied."^^  So  also 
Mr.  Pigott  says :  **  The  state  of  thiugs  existing  at  the  time  of 
the  institution  of  the  suit  is  sufficient  to  determine  the  jurisdic- 
tion, for  tbe  progress  of  a  suit  once  validly  commenced  in 
any  court  is  not  aflfected  by  change  of  residence  or  country  by 
the  defendant."^^  ••  If  the  defendants  had  been  at  the  time, 
when  the  suit  was  commenced,  resident  in  the  country,  so  as  to 
have  the  benefit  of  its  laws,  protecting  them,  or,  as  it  is  some- 
times expressed,  owing  temporary  allegiance  to  that  country, 
we  think  that  its  laws  would  have  bound  them."^' 

172.  The  same  rule  applies  to  personal  jurisdiction   also. 

Thus,  if  a  suit  is  commenced  while  both 
Jarisdiotion  not  divested    the  parties    are    alive,    the   Court    has 

^J?^i^  •''^•f^l^^'    jurisdiction   over    it,    and  the  death  of 
party  after  institution     •'..i         ^-i         j     •       -^  -n       ! 

of  the  suit.  either  of  them  during  its  progress  will  not 

oust  the   jurisdiction,   and    a  judgment 

rendered  after  that  will  be,  until  set  aside,   binding  on  the 

deceased's  legal   representative.    In   Yaple  v.    Titui^^    the 

Pennsylvania  Supreme  Court  said  that  ••  it  would  seem  to  be 

well  established  that  in  civil  proceedings  against  a  person  his 

death  does  not  so  completely  take  away   tl^  jurisdiction  of  a 
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Caurt  which  has  once  attached  as  to  render  void  a  judgment 
subsequently  given  against  him.''  The  Indian  Courts  also  have 
not  treated  a  judgment  against  a  person,  deceased  at  the  time 
of  pronouncing  it,  as  void  for  want  of  jurisdiction,  and  only 
denied  it  the  eflRect  of  res  judicata  in  subsequent  proceedings 
between  the  plaintiff  and  the  representatives  of  the  deceased,  on 
the  ground  that  neither  the  deceased  nor  the  representa^ 
tives  were  parties  to  the  suit  in  which  that  judgment 
was  pronounced. °^  The  contrary  has  been  held  in  Missis- 
sippi, Missouri,  Lousiana,  Tennessee,  Alabama,  and  some 
other  States.®^  The  decided  weight  of  authority  is,  however, 
against  that  view;  and  the  correct  general  rule  is  that 
while  the  court  ought  to  cease  to  exercise  its  jurisdiction 
over  a  party  at  his  death,  the  neglect  to  do  so  is  an  error 
to  be  corrected  by  some  proceeding  in  the  suit  in  which  the 
error  occurs,  and  the  judgment  rendered  after  the  party's 
death,  though  erroneous,  is  not  void  and  open  to  a  collateral 
assault.®^ 

In  Life  Association  v.  Fassett^*  the  Supreme  Court  of 
Illinois  made  a  distinction  between  the  case  of  a  plaintiff  an4 
of  a  defendant  deceased,  on  the  ground  that  in  the  former  case 
the  defendant  might  plead  the  fact  of  the  plaintiffs  death  in 
abatement ;  but,  ^*  in  the  nature  of  things,  the  deceased  defendant 
cannot  plead  in  abatement  or  otherwise  interpose  the  fact  of  his 
own  death ;  and  his  legal  representatives,  until  brought  into 
court  by  the  plaintiff,  as  contemplated  by  the  Statute,  are  not 
supposed  to  be  present,  or  to  know  anythiug  about  the 
pendency  of  the  suit;  and  to  hold  a  judgment  obtained 
under  such  circumstances  binding  upon  them  would  seem 
not  only  inconsistent  with  well-settled  principles,  but  would 
probably  lead  to  the  perpetration  of  great  frauds.*'  This 
expression  of  opinion  was  mere  obiter  dictum^  however,  and  the 
contrary  has  been  held  directly  in  Claflin  v.  Dunne^^  in 
which  Craig,  J.,  in  delivering  the  judgment  of  that  same 
Court,  said :  "There  are  authorities  holding  that  a  judgment 
rendered  against  a  deceased  person  is  void,  but  we  think  the 
weight  of  authority  and  the  reason  of  the  rule  is  that  such  a 
judgment  is  not  void,  but  voidable.**  In  Mitchell  v.  Schoon- 
over^^^  the  defendant  in  the  former  suit  had  died  after  enterin^j: 


•1  BepixL  BehBXi  9.  Brojo  Nath,  L  L.  B.  Vin 

Cal.  367. 
•t  Tarleton  c.  Oox,  45  MiM.  431. 

Yoong  V.  Pickens,  45  Miss.  663. 

West  V.  Jordan,  62  Me.  484. 

Snooession  of  Hoggat,  90  La.  Ann.  337. 


Collins  V.  Knight,  3  Tenn.  Ch.  187. 

H«yer  v.  Hearst.  76  Ala.  390. 
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s«  10  Am.  St.  Bep.  363. 
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appearance,  and  the  Supreme  Court  of  Oregon  held  that  that  did 
not  render  the  judgment  passed  against  him  void  ;  Strahan,  J., 
observing  iu  the  judgment,  that  •*  the  decided  weight  of  author- 
ity seems  to  be  to  the  effect  that  if  a  court  of  general  juris^ 
diction,  or  a  court  which  has  acquired  full  jurisdiction  over  the 
cause  and  over  the  parties,  renders  a  judgment  for  or  against  a 
party  after  the  death  of  such  party,  the  judgment  is  not  for  that 
reason  void.**  In  Knott  v.  Taylor ^^^  the  decision  against  the 
voidness  of  the  judgment  in  such  a  case  was  based  on  the 
ground  that  at  tifie  trial  there  was  no  suggestion  that  the  de- 
fendant had  died  before  that  time,  and  the  death  was  not 
known  to  the  plaintiffs;  Merriman,J.,  observing  that  **in  the 
absence  of  such  suggestion  the  presumption  was  that  he  was 
then  living.  The  court  had  obtained  jurisdiction  of  him  in 
the  action,  and  apparently  it  continued  to  have  it,  in  all  res- 
pects, at  the  lime  of  the  trial  and  the  entry  of  the  judgment. 
The  latter  was  therefore  not  void.*'  The  Supreme  Court  of 
Nebraska  has  also  held  that  a  judgment  pronounced  after 
the  death  of  a  party  is  void  if  the  fact  and  time  of  death  appear 
on  the  record,  but  if  that  must  be  shown  aliundiy  it  is  only 
voidable  and  cannot  be  impeached  collaterally.®^  It  has  also 
recently  been  held  by  the  Massachusetts  Supreme  Court 
that  if  a  judgment  is  entered  against  a  defendant  after  his 
death  witliout  knowledge  thereof,  it  is  res  judicata  in  a  sub- 
sequent suit  by  the  plaintiff  against  the  defendant's  adminis- 
trator.®*^  So  also,  Mr.  Freeman  says :  **  If  an  action  is  begun 
by  and  against  living  parties,  over  whom  the  Court  obtains 
jurisdiction,  and  some  of  them  subsequently  die,  it  is  not 
thereby  deprived  of  its  jurisdiction,  and  while  it  ought 
not  to  proceed  to  judgment  without  making  the  repre- 
sentatives or  successors  in  interest  of  the  deceased  party 
parties  to  the  action,  yet  if  it  does  so  proceed  its  action 
is  irregular  merely,  and  its  judgment  is  not  void.^"^^ 

A  judgment  has  been  held  to  be  only  voidable  even 
when  it  was  delivered  after  both  the  parties  were  dead.^^ 
But,  as  observed  by  Mr.  Freeman,  it  is  necessary  that  there 
should,  at  some  time  during  its  progress,  be  living  parties  to  both 
sides  of  an  action  ;  and  that  no  sort  of  jurisdiction  can  be 
obtained  against  one  who  was  dead  when  suit  was  commenced 
against  him  as   a  defendant,  or  in  his  name  as  plaintiff;    and 

81  0  Am.  St.  Rep.  547.  I       »«»  Harrison  c.  MoMurray,  71  Tex,  122. 

8s  Jennings  c.  Simpson,  11  N.  W.  R.  580.  I  Fleming  w.  Seligson,  57  Tex.  624. 
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that  no  judicial  record  can  be  made  which  will  estop  those 
claiming  under  him  from  showing  that  he  died  before  the 
action  was  bejiun;  and  that  a  judgment  for  or  against  him 
must  necessarily  be  void.®'  Mr.  Black  says,  •*  If  an  action 
is  commenced  in  the  name  of  a  person  already  dead  (as 
where  the  decedent  is  the  nominal  plaintiff,  and  one  for  whose 
benefit  the  suit  is  prosecuted  is  the  real  party  in  interest),  or  if 
one  of  several  joint  claimants  is  dead  before  action  brought,  it 
is  held  that  the  defendant  must  take  advantage  of  the  fact  by 
plea  in  abatement,  at  the  peril  of  being  estopped  by  his 
silence,  and  the  judgment  for  plaintiff  will  not  be  disturbed/*  ^^ 
And  this  has  lieeu  followed  by  the  Supreme  Court  of  West 
Virginia  in  Watt  v.  Brookover^^^  Brannon,  J.,  observing  that 
••  the  fact  that  defendant  did  not  know  of  his  death  can  make 
no  difference  as  to  this  point."  In  McMillan  y.  Hickman^^ 
also,  it  has  recently  been  decided  that  ••  where  a  suit  is  instituted 
in  the  name  of  a  party  who  is  dead  at  the  time  the  suit  is 
brought,  and  process  is  duly  served  upon  the  defendants,  who 
suffer  judgment  to  be  rendered  against  them  without  pleading 
the  death  of  the  plaintiff  in  abatement  in  proper  time  during 
the  pendency  of  the  suit,  the  judgment  so  obtained  is  not 
absolutely  void,  but  erroneous  only,  and  such  judgment,  until 
reversed  in  one  of  the  modes  prescribed  by  law,  constitutes  a 
lien  upon  the  real  estate  of  the  defendant,  and  may  be  en- 
forced as  other  judgment-lienst  and  is  not  subject  to  collateral 
act."  But  the  rule  laid  down  above,  in  accordance  with  Mr. 
Freeman's  opinion,  appears  to  be  more  sound  on  principle,  and 
better  supported  on  authority.^^  The  same  has  been  held 
generally  in  suits  against  a  corporation,  commenced  after  it 
has  become  extinct  or  dissolved.^^ 

173.     It  is  settled  law  that  even  express  consent  of  the 
parties  cannot  confer  on  a  Court   juris- 
^TuSicd:r'  ""'"    diction  which  it  does  not  possess  •/«  not 
■*  even  with  regard  to  an  appeal.^     This 

was  expressly  recognized  by  their  Lordships  of  the  Privy 
Council  in  Ledgard  v.  Bull ;  ^^  Lord  Watson,  in  delivering 
their  Lordships*  judgment,  having  observed  that  "  when  the 
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judge  has  no  inherent  jurisdiction  over  the  subject-matter 
of  a  suit,  the  parties  cannot,  by  their  mutual  consent,  convert 
it  into  a  proper  juilicial  process,  although  they  may  con- 
stitute the  Judge  their  arbiter,  and  be  bound  by  his  decision 
on  the  merits  when  these  are  submitted  to  him."  Following 
this  decision,  their  Lordships  held  the  same  in  Minakshi  v. 
Subramanyaj^  in  which  there  was  no  subjective  defect  of 
jurisdiction,  and  the  defect  arose  only  from  the  circumstance 
that  the  appeal  heard  was  not  allowed  by  law ;  and  Sir 
Richard  Bagallay,  in  delivering  their  Lordships'  decision, 
observed  that  **no  amount  of  consent  under  such  circumstances 
could  confer  jurisdiction  where  no  jurisdiction  exists," 
These  decisions  have  been  followed  in  several  cases.  They 
were  referred  to  in  Ladli  Begam  v.  Haje  Rabia,'^  in  which 
the  defendants  had  objected  to  the  court's  jurisdiction  in  the 
original  court,  but  on  appeal  by  plaintiff  did  not  urge  it  in 
the  appellate  court,  and  Birdwood  and  Jardine,  JJ.,  said: 
*•  The  circumstance  that  she  (the  defendant)  did  not  do  so 
would  not  clothe  the  District  Court  with  a  jurisdiction  not 
given  it  by  law.  In  a  somewhat  similar  case^  the  Calcutta 
High  Court  refused  to  interfere  in  the  exercise  of  its  general 
powers  of  superintendence  under  Sec.  35  of  Act  XXIIl  of 
1861  and  Sec.  15  of  24  &  25  Vict.  c.  104.  But  we 
prefer  to  follow  the  decision  of  the  Allahabad  High  Court  in 
Debt  Singh  v.  Hanuman^^  in  which  Straight,  J.,  observed  that 

to  the  jurisdiction  was   directly    based   upon   tho 

Sec.  622,  and  that  the  court  could  not  refuse    to 

Pit.'' 

veSy  in  his  work  on  the  jurisdiction  of  courts,  says  : 

ihe  jurisdiction  of  a  court  over  the  subject-matter 
fi«  )  fatal  and  cannot  be   waived.     No  act  or  consent 

lUch  a  case  can    confer  jurisdiction^ 

nt  nor  long  acquiescence  of  parties  will  give  an 
appellate  court  jurisdiction  over  an  appeal.^  .  .  .  When 
jurisdiction  is  by  law  conferred  upon  a  court,  only  upon  the 
existence  of  certain  conditions,  parties  may  not  waive  the  con- 
ditions and  thus  confer  jurisdiction.'  .  .  .  When  consent  cannot 
confer  jurisdiction  upon  a  judicial  tribunal,  it  cannot  be  vested 
therein  by  the  laches  of  a  party. '°  The  defendant's  appearance 
will  not  cure  the  defect,  if  the  foreign  court  had  no  jurisdiction 
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over  the  subject  and  nature  of  the  action  ;  as  for  instance  when 
a  judgment  is  given  in  respect  to  land  situate  in  a  foreign 
country.^  When  a  tribunal  has  not  jurisdiction  over  the 
subject-matter,  no  averment  can  supply  the  defect;  no  amount 
of  proof  can  alter  the  case.  Neither  the  acquiescence  of  the 
parties,  nor  their  solicitations,  can  authorize  any  court  to  de- 
termine any  matter  over  which  the  law  has  not  authorized  it  to 
act.*'^°  In  Frankel  \.  Salter field^^^  the  Delaware  Supreme  Court, 
speaking  of  a  judgment  passed  by  a  court  without  jurisdiction, 
said:  **  No  action  on  the  part  of  the  plaintiff,  no  inaction  on  the 
part  of  the  defendant,  can  invest  it  with  any  of  the  elements  of 
power  or  of  vitality."  In  Block  v,  HendersoUy^^  the  Supreme 
Court  of  Georgia  said  :  •'  Whenever  a  court  has  jurisdiction  of 
the  subject-matter  of  a  suit,  the  defendant  therein  can  waive  the 
jurisdiction  as  to  his  person.  But  if  the  court  has  neither 
jurisdiction  of  the  subject-matter  nor  of  the  person,  no  waiver  by 
the  defendant  can  give  the  court  jurisdiction  ;  when  the  Magi- 
strate went  outside  of  the  limits  of  his  jurisdiction,  and  undertook 
to  hold  his  court,  he  neither  ha<l  jurisdiction  of  the  subject-matter 
nor  of  the  person,  and  no  waiver  or  agreement  made  before  him 
outside  of  his  jurisdiction  could  confer  jurisdiction  upon  him." 

174.     The  want  of  jurisdiction,  except  as  regards  subject- 
Want   of  non-essential     matter,  may  however  be    waived.     It  is 
jurisdiction   may    be     a  familiar  principle  that  the  judgment  or 
^^^^^^*  decree  of  a  Court  of  general  jurisdiction 

cannot  be  collaterally  questioned,  except  for  want  of  authority 
over  the  matter  adjudicated  upon.^^  Thus  Mr.  Black  says : 
**  We  are  told  that  it  is  only  when  a  judge  or  court  has  no 
jurisdiction  of  the  subject-matter  of  the  proceeding  or  action 
in  which  an  order  is  made  or  a  judgment  rendered^  that  such 
order  or  judgment  is  wholly  void,  and  that  the  maxim  applies 
that  consent  cannot  give  jurisdiction.  In  all  other  cases  the 
objection  to  the  exercise  of  the  jurisdiction  may  be  waived,  aiid 
is  waived  when  not  taken  at  the  time  the  exercise  of  the 
jurisdiction  is  first  claimed.** '*  ^^ 

The  question  as  to  the  waiver  of  local  jurisdiction  has  not 
yet  received  an  authoritative  decision  in  India.     In  the  United 


»  Vide  p.  17. 

9  Edwards  r.  Wurden,  1  Ap.  Ca.  281. 

Oulton  P.  Badcliffo,  9  C.  P.  139. 
30  Western  U.  T.  Co.  v.  Taylor,  84  G^a.  409. 
Wam"4ley  o.  Robinson,  88  La.  Ann.  793. 
St.  Louis  *  S.  C.  Co.  V.  Sandoval  U.  Co.,  Ill 
III.  32. 
"  19Atl.  B.  898. 
i*  U  Am.  St.  Rep.  138. 


J«  Crafts  V.  Dexter,  42  Am.  Dec.  666. 

Cox  V.  Thomas's  Adm'r,  9  Gratf.  323. 

Finneran  c.  LeoiiHrd,  83  Am.  Dec.  005. 

Yaple  f>.  Titus,  80  Am.  Dec.  604. 

Shawhan  r.  Loffer.  24  Iowa,  217. 

t  ook  o.  Darling,  18  Pick.  .S93. 
1*  Hobart  c.  Frost,  5  Duer,  672. 
i»  Bl.  Jud.  204. 


Digitized  by 


Google 


412    DEFECTS  OF  PERSONAL  JURISDICTION  MAY  BE  WAIVED.       [a  174. 

States,  a  judgment  obtained  in  a  district  other  than  that  of  the 
defendant's  residence,  on  an  agreement  between  the  parties  agree- 
ing to   acknowledge  the  jurisdiction,  was  held  to  be  void  as 
against  subsequent  judgment  creditors  whoobtained  their  judg- 
ments in  the  proper  district.^^     Mr.  Black  says,  however,  that 
"the  better  view  appears  to  be  that  the  defendant  may  waive  this 
objection  as  to  the  jurisdiction.  ^^"^®  Mr.  Hawessays:  "If  the 
defendant  resides  out  of  its  jurisdiction,  he  may  waive  the  defect 
of  want  of  jurisdiction  over  the  person   by  a  voluntary   appear- 
ance,   or  the  court   may   acquire   it    by   personal    service   of 
process   within  the  jurisdiction."^^     In  Kansas  City  R.  Co.  v. 
Rodebaughf^  the  objection  on  the  ground  of  want  of  local  juris- 
diction was  held  to  be  waived ;  and  Clogston,  G.J,  in  delivering 
the  iudgment  of  the  Supreme  Court  of  Kansas,   paid  :     "  The 
defendant  insists  that  it  cannot  be  sued  in  the  county  of  A.,  for 
the  reason  that  it   does   not   lease,  own,   or  control  any  line  of 
road  in  the  city  of  A.     This  action  was  brought  in  a  Justice's 
court,  and  appealed  by  defendant  to   the  district  court,  where 
the  case   was   tried    upon    the  bill  of  particulars  as  filed  in  the 
Justice's  court.     Nowhere   does  the  record  disclose  any  objec- 
tions to  the  jurisdiction  of  the   court,  either  before  the  Justice 
of  the  Peace  or  the  District  Court,  and  the  first  objection  made 
to  the  jurisdiction   of  the  court  was  made   in  the  motion  for  a 
new  trial.     This  seems  to  us  to  be  too  late  to  raise  that  question. 
Ifthe  defendant  desired  to  challenge  the  jurisdiction  of  the  court, 
it  ought  to  have  done  so  at  an  earlier  period  in  the  history  of  this 


case. 


21  » 


The  same  rule  appears  to  apply  to  defects  of  personal 
jurisdiction.  Mr.  Hawes  says:^^  *'  If  a  court  has  jurisdiction 
of  the  subject-matter  and  over  the  person,  and  a  defendant  has 
some  privilege,  which  exempts  him  from  the  jurisdiction,  he  may 
waive  it,  it  he  chooses  to  do  so."  And  Mr.  Herman  also 
lays  down*'  that  *«  a  privilege  defeating  jurisdiction  may  be 
waived  if  the  court  has  jurisdiction  over  the  subject-matter.*' 
That  such  a  defect  of  personal  jurisdiction  may  be  waived  was 
held  directly  by  a  Full  Bench  of  the  Bombay  High  Court  in 
Manohar  Bhivrav^^^  in  which  case  the  objection  to  the  juris- 
diction was  based  on  the  ground  of  the  defendant  being  a  birdar 
who,  as  such,  was  not  subject  to  the  jurisdiction  of  the  Munsif's 
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Court  which  pai^sed  the  decree.  The  defendant  had  defended 
the  suit,  and  cm  an  application  for  the  execution  of  the 
decree,  contended  that  the  decree  was  void.  The  District  Judge 
overruled  the  contention,  and  on  appeal  Westropp,  J.,  with 
the  concurrence  of  Tucker  and  Warden,  J  J,  said  :  **  Before 
the  Munsif  the  applicant  either  did,  or  did  not,  raise  the  objec- 
tion of  want  of  jurisdiction.  If  he  raised  it,  and  the  Munsif 
wrongly  disallowed  it,  he  ought  to  have  appealed  to  the  Judge; 
and  there  would  have  been  a  special  appeal  to  this  court.  But 
if  he  did  not  raise  it,  he  must  be  taken  to  have  waived  it ;  and 
it  is  certainly  too  late  for  him  to  raise  it  now,  when  the 
Munsifs  decree  is  sought  to  be  executed." 

In  Posey  v.  Eaton^^^  an  order  for  sale  of  land  was  given 
by  a  Judge  related  to  one  of  the  parties,  and  the  Tennesse 
Supreme  Court  said  :  "  If  the  parties  submit  to  the  action  of 
the  Judge  at  the  time,  the  incompetency  is  considered  waived, 
and  not  available  on  a  collateral  attack  on  the  judgment/'  In 
Denning  v.  Norris^^^  **  the  court  held  that,  since  the  defend- 
ant had  admitted  the  person  presiding  to  be  a  Judge  by  a  plea 
to  the  action,  he  was  estopped  afterwards  to  say  that  he  was 
not  a  Judge.*'^' 

It  has  been  held  that  where  the  personal  diRqualifica- 
tion  of  a  Jud<;e  has  not  been  embodied  in  a  statute,  the 
want  of  jurisdiction  resulting  therefrom  may  be  waived. 
The  parties  may  in  such  a  case,  by  a  joint  application  to  the 
Judge,  sujrgesting  the  ground  of  recusation,  expressly  waiving 
all  objections  on  that  account,  and  requesting  him  to  proceed 
with  the  trial  or  hearing,  may  give  the  Judge  full  power  to 
proceed  as  if  no  objection  existed.  Even  where  jurisdiction  is 
given  by  a  statute  expressly  to  a  Justice,  **  who  shall  not  be 
interested  in  the  matter,"  it  has  been  held  that  the  words 
are  merely  declaratory  of  the  Common  law,  and  where  an 
objection  to  a  justice  on  the  ground  of  interest  is  waived 
by  the  parties,  the  Justice  has  jurisdiction,  and  the  objec- 
tion of  want  of  jurisdiction  cannot  afterwards  be  raised.^® 
This  waiver  may  be  inferred  from  the  absence  of  any 
objection  from  a  party  aware  of  the  disqualification.  A  tacit 
prorogation  is  thus  inferred  against  a  plaintiff  who  brings  his 
cause  before  a  Judge  who  is  known  to  him  to  be  disqualified 
to  try  it;  and  against  a  defendant  who,  knowing  the  existence 

>s  0  r.ea.  600.  I       '*  Wakefield  Local  Board  of  Health  v.  West 

>•  2  Lot.  243.  I  Riding  and  Qrinuby  R.  Co.,  !«.  R.    IQ. 
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of  such  grounds  of  recusation,  appears,  and  without  objecting 
oflFers  defences  in  the  cause,  either  dilatory  or  peremptory/*' 
In  New  York  it  was  held  that  a  judgment  by  an  interested 
Judge  would  be  void,  even  though  the  parties  tried  the  case 
on  the  merits  with  knowledgfe  and  without  objection, ^°  but  the 
New  Hampshire  Supreme  Court  said  in  Gear  v.  Smithj^^  that 
in  such  a  case  the  objection  would  be  considered  as  waived. 

In  German  Bank  v,  American  Fire  Insurance  Co.  "",  the 
action  of  the  defendant  Bank  in  appearing  was  regarded 
Hs  voluntary,  and  therefore  as  a  waiver  of  its  rights  to 
object  to  the  jurisdiction  of  the  Court."*  It  is  a  general 
principle  that  a  defendant  who  voluntarily  appears  and 
answers,  although  the  answer  in  terms  reserves  the  right  to 
object  to  the  jurisdiction,  is  precluded  thereby  from  object- 
ing that  the  Court  has  not  acquired  jurisdiction  of  his 
person. ^^  But  a  special  appearance,  entered  for  the  sole  pur- 
pose of  taking  advantage  of  defects  or  irregularities  in  the 
process  or  service,  cannot  be  considered  as  a  waiver  of  those 
objections.'^  If  the  defendant  appears  merely  for  the  purpose 
of  contesting  jurisdiction,  it  will  not  estop  the  defendant  from 
contesting  that.'*  Mr.  Freeman  says:  '*  It  is  obvious  that  any 
proceeding  taken  by  a  defendatit  for  the  purpose  of  obtainin<r 
relief  from  a  judgment,  on  the  ground  that  it  was  rendered 
against  him  without  first  acquiring  jurisdiction  over  him,  and 
any  appearance  made  professedly  for  a  special  purpose,  ought 
not  to  be  held  to  give  the  court  jurfsdiction  over  the  defend- 
ant, except  to  the  extent  of  hearing  and  determining  the 
question  which  he  specially  presents  to  it  for  consideration."'^ 

If  a  party  protestat^ainst  jurisdiction,  heWill  not  beestoppei 
from  contending  against  it,  even  if  he  do  not  retire  from  it  and 
goes  through  the  procedings  up  to  the  end.  In  Hamiyn  v.  Bet- 
teley^^^  the  defendant's  counsel  protested  that  a  Judge  had  no 
jurisdiction  to  try  the  issue  that  had  arisen  without  a  jury, 
but  did  not  withdraw  or  offer  to  withdraw  from  the  conduct 
of  the  case.  Kelly,  C.B.,  overruled  the  contention,  but  on 
final  appeal  Lord  Chancellor  Selborne,  with  the  concurrence  of 
Lord    Coleridge,  C.J.,  and  Brett,  L.J.,  held  that  the  trial    was 


29  Moses  V.  Julian.  84  Am.  Doo.  114. 
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Baldwin  c.  Calkins,  10  Wend.  167. 
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341. 
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bad,  and  said:  "Even  in  arbitrations,  where  a  protest  is 
made  against  jurisdiction,  the  party  protesting  is  not  bound  to 
retire;  he  may  go  through  the  whole  case,  subject  to  the  protest 
he  has  made,"  The  same  view  has  been  taken  by  the  Ameri- 
can Courts.  In  Avery  v.  Slach^^^  it  was  held  tiiat  a  party 
who  appeared  and  objected  to  the  validity  of  process  did  not 
waive  the  objection  by  answering  and  going  to  trial  on  the 
merits  after  his  objection  had  been  overruled.  That  decision 
was  approved  of  in  a  later  case^^  in  the  sanie  Court,  in  which 
Andrews,  J.,  in  delivering  the  judgment  of  the  Court,  said  : 
•*The  principle  has  been  applied  in  a  great  variety  of  cases,  and 
there  is  substantial  uniformity  in  the  decisions  to  the  effect 
that  a  party  not  properly  served  with  process,  so  as  to  give  the 
Court  jurisdiction  of  his  person,  does  not  waive  the  objection 
or  confer  jurisdiction  by  answering  over  and  going  to  trial  on 
the  merits  after  he  has  ineffectually  objected  to  the  jurisdiction, 
and  his  objection  has  been  overruled.^^  It  is  contended, 
however,  that  the  error  in  overruling  the  objection  to  the 
jurisdiction,  where  the  party  subsequently  answers  over 
and  proceeds  to  trial  on  the  merits,  can  only  be  corrected 
by  a  direct  proceeding  on  error  or  appeal,  and  that  the 
judgment,  when  the  party  has  appeared  and  gone  to  trial 
on  the  merits,  cannot  be  assailed  collatemlly  for  want  of 
jurisdiction.  Most  of  the  cases  which  declare  the  doctrine 
that  an  answer  and  trial  on  the  merits  does  not  preclude 
a  party  who  has  objected  to  the  jurisdiction  from  sub- 
sequently insisting  that  the  Court  had  no  jurisdiction  of  the 
person,  were  cases  on  appeal  or  error.  The  principle  upon 
which  the  doctrine  proceeds  is,  that  a  party  who  has  objected 
to  the  jurisdiction,  and  whose  objection  has  been  overruled,  is 
not  bound,  as  was  said  by  Harlan,  J.,  in  Steamship  Co.  v. 
Tugmanj"^  *  to  desert  the  case,  and  leave  the  opposite  party  take 
judgment  by  default/  It  is  difficult  to  see  why  a  party 
proceeding  under  such  circumstances  should  be  permitted  to 
raiie  the  question  on  error,  and  not  be  permitted  to  assail  the 
judgment  collaterally  in  another  State,  where  the  judgment 
is  set  up  as  a  binding  adjudication.  The  Court  does  not 
acquire  jurisdiction  over  the  person  by  deciding  that  it  has 
jurisdiction.  If  the  acts  of  the  defendant  do  not  constitute  a 
legal  waiver  of  the  objection,  or  a  submission  to  the  jurisdiction 


•'  17  Wend.  85. 
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SO  as  to  preclude  raisins:  the  question  on  error  in  the  State 
where  the  judgment  is  rendered,  how  can  the  same  acts 
preclude  the  party  from  raising  the  question  in  another  Srate 
in  answer  to  the  judgment.*'  The  final  decision  in  this  case 
was,  however,  in  favor  of  the  validity  of  the  judgment,  on  the 
ground  of  an  express  statutory  provision  in  Texas,  to  the  effect 
that  •*  the  filing  of  an  answer  shall  constitute  an  appearance  of 
the  defendant  so  as  to  dispense  with  the  answer  and  service  of 
the  citation  upon  him,"  which  was  held  to  have  become  binding 
on  the  defendant  by  the  very  fact  of  his  going  to  Texas  State, 
and  thus  to  bar  his  invoking  the  general  rule  in  his  favor. 

175.  In  Naro  Hart  v.  Anpurnabaiy^^  an  application  for 
the  execution  of  a  decree  passed  by  a 
^SU'^'urirdS  Principal  Sadr  Ameen  was,  in  his  absence, 
ki'tubwque^n"^^^^^^  disposed  of  by  the  Assistant  Judge,  who 
had  been  authorized  to  dispone  of  all  his 
urgent  work.  In  subsequent  litigation  as  to  certain  property 
taken  in  execution,  it  was  contended  that  the  Assistant  Judge's 
proceedings  having  been  without  jurisdiction,  the  execution 
was  void,  but  the  contention  was  negatived,  and  Mr.  Justice 
West  in  delivering  the  judgment  said*%  *'  Section  350  of  the 
Code  of  Civil  Procedure  makes  it  plain  that  the  law  intends 
that  an  error  as  to  jurisdiction  shall  be  corrected  in  appeal,  and 
if  such  an  error  is  made  to  appear  to  the  Court,  it  will  be 
taken  notice  of  at  any  stage  of  the  case.  In  this  case,  there 
was  a  Court  of  further  resort  beyond  the  District  Court  to  cor- 
rect any  error  into  which  that  Court  might  fall,  and  by  a  special 
appeal,  A.  could  obtain  any  relief  which  the  law  allowed.  In 
the  case  of  Manohar  Bhivrav^"^^  ...  it  is  clearly  shown  what 
course  ought  to  be  taken  by  a  party  who  questions  the  jurisdic- 
tion. If  that  course  is  not  taken,  it  is  too  late  to  raise  the 
question  when  the  proceeding  has  been  carried  to  completion. 
In  the  English  reports,  there  are  many  cases  in  which  the  acts 
and  orders  of  Courts  of  limited  jurisdiction  have  been  allowed 
to  be  treated  as  void  by  a  party  concerned,  where  the  circum- 
stances necessary  to  give  jurisdiction  did  not  exist.  The  cases 
of  Welch  v.  Nash^    and  Davidson  v.  CriY/,*^  may  be  taken  as 

a  The  order  in  this  case  was  for  the  stopping  of  an  old  roatl,  under  the  General  High- 
way Act  13,  Geo.  III.  c.  78,  which  could  be  ordered  only  if  a  new  highway  had  been 
made  and  put  in  a  proper  state,  while  only  the  width  of  an  old  highway  had  been  increased. 


*i  I.  L.  R.,  XI  Bom.  IflO.  (n)  I  ♦«  8  East.  304. 

4»  I.  L.  R..  XI  Bom.  17«>.  (n)  «*  1  Ba»t.  C4. 
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examples,  where,  though  orders  made  by  Justices  had  been 
confirmed  by  the  Sessions,  they  were  held  no  answer  to  actions 
of  trespass,  when  it  appeared  that  the  orders  had  been  made 
without  jurisdiction.  The  Quarter  Sessions  could  dispose 
finally  of  the  appeal,  but  their  authority  being  essentiallj^ 
limited,  an  order  going  beyond  it  was  void.  But  in  these  and 
similar  instances,  it  must  be  borne  in  mind  that  the  case  could 
not  be  carried  up  in  a  regular  course  of  appeal  to  a  court 
having  general  jurisdiction.  Unless  a  prohibition  should  be 
granted,  or  the  proceedings  should  be  quashed  on  a  certiorari^ 
there  was  no  other  way  to  try  the  jurisdiction  than  by  an  action 
against  those  who  made  or  acted  on  the  order.  An  action  of 
trespass  is  suggested  by  Martin,  B.,  as  the  proper  way  of  trying 
the  validity  of  an  order  of  a  County  Court  in  Denton  v. 
Marshall.^  Special  jurisdictions,  according  to  the  English  law, 
are  circumscribed,  (1)  with  respect  to  place,  (2)  with  respect 
to  persons,  (3)  with  respect  to  the  subject-matter  of  their 
jurisdiction — Per  kin  v.  Proctor  and  Oreen^^^  and  it  is  said  in 
that  case  that,  if  there  is  a  defect  in  any  of  these 
respects,  *all  is  void  and  coram  nonjudice;*  yet,  as  we 
have  seen,  there  may  be  a  submission  to  the  jurisdiction  by 
a  person  not  subject  to  it,  which  is  conclusive  on  the  party. 
As  to  subject-matter,  there  seems  to  be  no  reason  on  prin- 
ciple, why,  in  India  and  for  a  Court  having  general  jurisdiction, 
a  question  of  jurisdiction  arising  on  this  point  should  not,  at 
least  as  regards  the  party  on  whom  the  jurisdiction  immediately 
bears,  be  concluded  by  submission  or  by  failure  to  take  the 
steps,  which  the  law  prescribes  for  getting  rid  of  an  erroneous 
order  just  as  much  as  a  question  of  personal  jurisdiction. 
Every  decree  is  a  command  to  a  person,  and  whether  his  pos- 
sible ground  of  objection  is  that  the  Court  has  no  jurisdiction 
to  command  him  at  all,  or  none  to  command  him  in  the  par- 
ticular case  and  as  to  the  particular  subject-matter,  seems  to 
make  no  difference  in  principle.  The  public  interest  is,  no 
doubt,  concerned  in  Courts  of  inferior  jurisdiction,  such  as 
Small  Cause  Courts,  being  restrained  to  the  subjects  placed  by 
the   law    within    their   cognizance,  but    a  District   Court   is  a 


Lord  EUenborongh,  C.  J.,  said,  "  The  Justices  cannot  make  facts  by  their  determination 
in  order  to  give  to  themselves  jurisdiction,  contrary  to  the  truth  of  the  case."  Lawrence, 
J.,  said, — "  Tlie  Justices  cannot  give  themselves  jurisdiction  in  a  particular  case  by  finding 
that  as  a  fact  which  is  not  the  fact." 

4«  32  L.  J.  Ex.  89.  I  *»  Wils.  383. 
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Court  of  general  civil  jurisdiclioii.  All  persons  and  all  pro- 
perty within  the  district  are  subject  to  it.  If  after  a  matter 
has  come  before  it  in  appeal,  and  been  disposed  of|  its 
order  can  in  a  subsequent  proceeding  be  treated  as  a  nullity 
on  account  of  the  defective  jurisdiction  of  the  Court, 
from  which  the  appeal  was  made»  or  the  original  nullity 
of  the  order,  against  which  relief  was  sought,  there  is 
no  reason  why  the  same  thing  should  not  be  done  after  a  fur-» 
ther  order  in  special  appeal  by  the  High  Court.  The  order  of 
the  one  Court  as  of  the  other  binds  a  person  generally  subject 
to  the  jurisdiction  until  it  is  reversed  or  set  aside^  and  can  be 
questioned  only  in  the  ways  provided  by  the  law.  In  a  recent 
case,  the  Master  of  the  Rolls  thought  it  a  good  answer  to  an 
application  founded  on  the  Court's  having  sold  property  without 
jurisdiction  that  there  was  a  decree  standing  unreversed,  and 
directing  the  sale,  Steed  v.  PreeceJ^^  The  order,  which  if  beyond 
the  jurisdiction  might  have  been  got  rid  of  by  proceedings 
directed  to  that  object,  was  not  allowed  to  be  canvassed  in  a 
collateral  inquiry.  The  superior  Courts  in  England  long 
looked  with  extreme  jealousy  upon  the  particular  jurisdictions, 
by  which  their  own  powers  might  be  encroached  on,  and 
expressed  themselves  in  language,  which  is  not  to  be  applied 
without  caution  to  our  system  of  courts  organized  in  a  regular 
gradation  of  dependence  on  the  High  Court.  The  rough 
method  of  treating  the  order  of  a  court  as  no  order  at  all,  or 
of  seeking:  by  a  suit  to  expel  a  person,  whom  that  order  has 
definitively  placed  in  possession,  has  no  proper  application 
where  no  provision  is  made  for  such  a  proceeding,  and  where  the 
order  itself  may  be  brought  under  review  by  precisely  the  same 
authorities,  who  will  have  to  dispose  of  the  suit  brought  to  test 
its  validity.  By  providing  the  one  method  of  redress,  the 
Legislature  has  tacitly  excluded  the  other.  It  is  commonly 
said  that  'a  question  of  jurisdiction  may  be  raised  at  any 
time' ;  where  proceedings  are  laid  down  for  determining  the 
question,  it  should  be  ^any  time  in  the  course  of  those  pro* 
ceedings.'  He,  who,  having  an  ap|>eal  and  a  special  appeal  on 
a  question  of  jurisdiction,  has  not  availed  himself  of  those 
remedies,  *  renunciavit  juri  pro  se  introducto.'  The  public 
interest  is  not  concerned  when  the  matter  has  once  been  placed 
before  a  Court  having  full  jurisdiction  over  the  person  and  the 
cause,  and  an  omission  to  urge  objections  there  is  to  be  treated 

4t  L.  R.  18  Bq.  196. 
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^hen  the  proceedings  have  been  completed  as  conclusive.** 
The  Calcutta  High  Oourt  also  appears  to  have  taken  a  similar 
view  in  Droho  Moyee  v.  Bipin  Munduly"^  to  which  reference 
has  already  been  made,  and  Markby,  J.,  in  delivering  the 
judgment  of  the  Court,  said  **  The  applicant  took  his  chance  of 
a  decision  in  his  favor  in  the  court  of  the  Collector,  without  in 
any  way  protesting  against  the  jurisdiction.  And  though  his 
conduct  in  this  respect  will  not  give  that  Oourt  jurisdiction, 
still  it  is,  in  our  opinion,  sufficient  to  prevent  him  coming 
befbre  this  Court,  and  asking  it  to  exercise  its  extraordinary 
powers  of  relief  in  his  favor,  by  setting  aside  proceedings  of 
which  he  was  willing  enough  to  avail  himself  so  long  as  there 
was  a  chance  of  their  turning  out  to  his  own  advantage.'^  In 
Gopi  Nath  V.  Bhugwat  Pershad^^^  Mitter,  J,,  in  delivering  the 
judgment  of  a  Division  Bench,  said — **  In  the  suit  of  I860, 
there  was  no  objection  taken  that  the  Munsif  had  no  jurisdiction 
to  entertain  it,  and  therefore  the  parties  being  the  same,  it  may 
be  taken  as  conclusively  decided  by  that  suit  as  betweeti  thetn 
that  the  Munsif  in  that  suit  had  jurisdiction  to  entertain  it.*' 

And  an  estoppel  may  arise  even  on  account  of  the  delay  in 
urging  the  plea  in  the  subsequent  proceedings.  In  Ooma  Soon- 
duree  v.  Bepin  Beharee^^^  a  suit  was  brought  to  set  aside  a  sale 
made  in  execution  of  a  decree  for  rent  given,  by  the  Collector 
of  Beerbhoom,  on  the  ground  of  fraud,  and  Kemp  and  E. 
Jackson,  JJ.,  held  that  during  the  proceedings  in  that  suit  the 
plaintiff  could  not  be  allowed  to  impeach  the  sale  for  want  of 
jurisdiction  in  the  Court,  as  the  objection  of  want  of  jurisdiction 
had  not  been  taken  in  any  of  the  prior  proceedings,  or  even 
in  the  plaint  in  that  suit.  In  Nekora  Roy  v.  Radha  Per- 
shad  Singhf^^  proceedings  in  execution  of  a  decree  of  the 
Gazeepur  Court  were  for  years  carried  on  in  theShahabad  Court, 
and  in  the  end  a  suit  was  brought  to  impeach  certain  proceed- 
ings in  execution,  and  after  the  issues  were  framed,  an  amend- 
ment of  the  issues  was  applied  fbr  on  the  ground  of  want  of 
jurisdiction  in  the  Shahabad  Oourt,  and  the  High  Court 
held  that  the  application  to  raise  the  objection  as  to  the 
jurisdiction  for  the  first  time  at  that  stage  of  the  proceedings 
was  rightly  refused.  Even  in  the  American  Courts,  as  a 
geperal  rule,  the  parties  who  have  had  an  opportunity  to  be 
heard  and  their  privies  are  held  estopped  in  collateral  actions 
to  deny  the  jurisdiction  of  the   superior  Courts  in   which  the 

4*xw.a.6.  I  »xmw.R.sn. 
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judgments  were  recovered,^'  unless  it  appears,  in  any  case,  on 
the    face  of   the   record  that   the    Court    had  not    acquired 
jurisdiction,^*  though   the  contrary  was  held  in  Ferguson  v. 
Crawfordi^^  and  some  other  cases. 

176.     In  Mohammed  Hossein  v.  Akhaya Narayn^^^  the 
E         I      ffainst    the     defendant   objected     to    the  jurisdiction 
^plea^of  want  "of  juris-     in  the  first  court,  but  took   no  objection 
diction  in  further  pro-     to  it  in  the  Lower  Court  of  Appeal,  and 
ceedings.  Markby   and  L.  S.  Jackson,  J.  J.,    held 

that  the  High  Court  ought  not  to  set  aside  the  decision  on  the 
ground  of  the  objection  as  to  jurisdiction,  and  that  the  objec- 
tion ought  to  be  considered  as  waived.  In  Naimudda  v. 
Scottj^'^  the  objection  of  jurisdiction  was  raised  for  the  first  time 
in  special  appeal,  and  the  High  Court  held  that  it  was  taken 
at  too  late  a  stage.  Certain  cases  were  referred  to,  in  which 
that  objection  had  been  admitted  for  the  first  time  in  special 
appeal,  but  in  those  cases,  as  Loch,  J.,  pointed  out,  the  ques- 
tion of  jurisdiction  was  clear  upon  the  pleadings,  or  from  the 
admission  of  parties.  In  Koylash  Chunder  v.  Ashruf  Ali^^  a 
District  Judge  holding  that  the  Lower  Court  had  jurisdiction 
over  the  suit,  remanded  it  for  trial,  and  on  second  appeal  from 
the  judgment  afler  remand,  the  defendant  was  not  allowed  to 
raise  an  objection  as  to  the  jurisdiction,  on  the  ground  that 
he  had  not  appealed  from  the  order  of  remand. 

It  is  enacted  by  Sec.  II  of  the   Suits  Valuation  Act,  1887, 

that— 
(1)     Notwithstanding    any    thing  in    Sec.    578   of  the 
Code  of  Civil    Procedure,   an  objection    that,    by 
reason  of  the  over- valuation  or  under-valuation   of 
a  suit  or  appeal,  a  Court  of  first  instance   or  lower 
appellate  Court,  which  had   not  jurisdiction   with 
respect  to  the  suit  or  appeal,  exercised  jurisdiction 
with  respect  thereto,  shall  not  be  entertained  by  an 
appellate  Court  unless-r- 
(a)     the  objection  was  taken   in   the   Court   of  first 
instance  at  or  before    the    hearing   at    which 
issues  were  first  framed  and  recorded,  or  in  the 
lower  appellate  C'ourt  in  the  memorandum  of 
appeal  to   that  Court,  or 

»»  Mc  Ooy  r.  Mc  Coy,  20  W.  Vs.  794.  j  ««  26  Am.  Rep.  689. 

M  Plome  r.  Howard  Inst.,  46  N.  J.  L.  211.  •<  II  B.  L.  R  Ap.  42. 

Wingate  v.  Haywood,  40  N.  H.  488.  •«  IH  B.  Lu  R.  288. 

Lanti «.  MaSu,  lOSInd.  18.  I  ••  XXH W.  R.  101. 
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(6)  the  Appellate  Court  is  satisfied,  for  reasons  to 
be  recorded  by  it  in  writing,  that  the  suit  or 
appeal  was  over-valued  or  under-valued,  and 
that  the  over-valuation  or  under-valuation 
thereof  has  prejudicially  affected  the  disposal 
of  the  suit  or  appeal  on  its  merits. 

(2)  If  the  objection  was  taken  in  the  manner  mentioned 

in  clause  (a)  of  sub-section  (1),  but  the  appellate 
Court  is  not  satisfied  as  to  both  the  matters  men- 
tioned in  clause  (6)  of  that  sub-section,  and  has 
before  it  the  materials  necessary  for  the  determina- 
tion of  the  other  grounds  of  appeal  to  itself,  it 
shall  dispose  of  the  appeal  as  if  there  had  been  no 
defect  of  jurisdiction  in  the  Court  of  first  instance 
or  lower  appellate  Court. 

(3)  If  the  objection  was  taken  in  that  manner,    and  the 

appellate  Court  is  satisfied  as  to  both  those  matters, 
and  has  not  those  materials  before  it,  it  shall  pro- 
ceed to  deal  with  the  appeal  under  the  rules 
applicable  to  the  Court  with  respect  to  the  hearing 
of  appeals;  but,  if  it  remands  the  suit  or  appeal,  or 
frames  and  refers  issues  for  trial,  or  requires  addi- 
tional evidence  to  be  taken,  it  shall  direct  its  order 
to   a  Court  competent    to    entertain    the   suit  or 


(4)  The  provisions  of  this  section  with  respect  to  an 
appellate  Court  shall,  so  far  as  they  can  be  made 
applicable,  apply  to  a  Court  exercising  revisional 
jurisdiction  under  Sec.  622  of  the  Code  of  Civil 
Procedure  or  other  enactment  for  the  time  being 
in  force. 

This  provision  is  of  a  very  comprehensive  character.  It 
was  argued  in  Krishnasami  v.  Kanaka  Sahaiy^^  '*  that  the 
section  is  intended  to  apply  only  in  cases  where  the  over- 
valuation or  under-valuation  is  due  to  a  jnistake  in  estimating 
the  value  of  the  subject-matter,  and  does  not  apply  to 
cases  in  which  there  has  been  a  mistake  in  principle,''  but 
Sir  Arthur  Collins,  C.  J.,  and  Shephard,  J.,  held  that  **  there 
is  nothing  to  show  that  any  distinction  should  be  made 
according  as  the  mistake  was  made  in  one  way  or  another." 
In  Vasudeva  v.  Madhava^^  the  suit  was  for  the  redemption  of 

»•  I.  L.  R.  XIV  M»d.  183.  i  eoi.L.R.XVIMa4il.SS6.  ' 
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oeptain  land  on  payment  of  a  quarter  of  the  debt  for  which  the 
mortgage  was  made,  and  it  was  contended  before  the  High 
Court  that  it  could  take  cognizance  of  the  appeal,  as  'Uhe  entire 
mortgage  debt,  which  was  taken  by  the  Subordinate  Judge  to 
be  the  value  of  the  suit  for  the  purpose  of  jurisdiction,  must 
be  taken  as  the  value  which  regulates  the  appeal,"  but  Muttu- 
sami  Ayyar  and  Wilkinson,  JJ.,  said: — "That  section  only 
applies  to  cases  in  which  the  objection  taken  on  appeal  refers  to 
the  improper  valuation  of  a  suit  by  a  Court  of  first  instance  or 
of  appeal  for  jurisdictional  purposes.  It  does  not  apply  to  a 
case  like  the  present,  in  which  we  have  to  determine  what  was 
the  real  value  of  the  subject-matter  in  the  Subordinate  Court. 
That  was  one-fourth  of  the  mortgage-debt,  and  not  the  whole 
debt.  The  erroneous  view  taken  by  the  Subordinate  Judge  is 
not  rendered  binding  upon  us  by  Sec.  11,  because  we  are  not 
now  deciding  whether  or  not  he  had  jurisdiction,  but  whether 
an  appeal  lies  to  this  Court." 

Similar  provisions  have  been  enacted  in  some  cases  for 
avoiding  the  ordinary  defects  of  a  wrong  exercise  of  jurisdiction 
by  courts  in  certain  cases  not  cognizable  by  them.  The  Punjab 
Tenancy  Act^^  thus  provides  that  a  Civil  or  Revenue  Court  may 
submit  to  the  Chief  Court  the  record  of  any  case  decided  by  a 
court  under  its  control,  which  it  may  think  fell  within  the 
cogfnizance  of  a  Revenue  or  Civil  Court  respectively,  and  the 
Chief  Court  may,  if  it  appear  to  it  on  perusal  of  the  record 
that  it  was  so  decided  in  good  faith  and  that  the  parties  have  not 
been  prejudiced  by  the  mistake  as  to  jurisdiction,  order  that  the 
decree  be  registered  in  the  court  which  had  jurisdiction ;  and  that 
the  Chief  Court  may  pass  the  same  orders  as  to  any  such  decision 
of  a  Civil  Court  even  otherwise  than  on  the  aforesaid  submission 
of  the  record ;  and  that  every  such  order  passed  by  the  Chief 
Court  shall  be  conclusive  not  only  against  the  parties  but  also 
against  persons  who  were  not  parties  to  the  suit  or  proceeding. 

177.     As  to  the  jurisdiction  of  particular  Courts  in  indivi- 
dual cases,  the  general  rule  appears  to  be. 
Presumption  as   to  the    that  the  existence  of  the  jurisdiction   will 
existence  of  iurisdic-     j^e   presumed  in  the  case  of  a  Court  of 

tion  m  regard  to  the  i  •     •  j»  x*        i.    ^  i 

Conrts     of    general    general  jurisdiction,  but  no  such  preeump- 

jurisdiction.  tion  is  allowable   in  regard  to  a   Court 

of  limited   jurisdiction.    The    Supreme 

Court  of  Illinois  in  Swearengen  v.  Oulickfi^  said :  "  That  in 

«i  F<i«  860. 100  AotXYI  011887.  |  «>87ni.Sia. 
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relation  to  superior  courts,  or  courts  of  general  jurisdiction, 
nothing  is  to  be  presumed  to  be  out  of  their  jurisdiction  but 
that  which  specially  appears  to  be  so,  but,  on  the  contrary, 
nothing  sh^U  be  intended  to  be  within  the  jurisdiction  of  an 
inferior  court  but  that  which  is  specially  alleged."  Similarly, 
the  Maryland  Supreme  Court  in  Glark  v.  Bryan,^^  after 
observing  that  a  judgment  manifestly  rendered  without  jurisdic* 
tion  will  be  void,  whether  the  tribunal  which  pronounces  it  be 
an  inferior  court  of  limited  and  special  jurisdiction,  or  a 
superior  court  of  record,  proceeding  according  to  the  course  of 
the  common  law,  said  that  the  distinction  was  ^<  that  with 
regard  to  the  former,  the  jurisdiction  cannot  be  presumed, 
but  must  be  shown  affirmatively,  on  the  face  of  the  proceedings, 
while  with  reference  to  the  latter,  when  called  collaterally  in 
question,  every  intendment  and  preservation  is  made  in  their 
support,  and  the  judgment  is  conclusive  unless  it  manifestly 
appear  upon  the  face  of  the  record  that  the  court  acted 
without  jurisdiction/*  In  Stewart  v.  Andenon^  the  Texas 
Supreme  Court  said :— '*  It  seems  to  us  illogical  to  hold,  when 
the  averments  of  the  pleadings  show  that  personal  service 
might  have  been  made  within  the  jurisdiction,  that  this  will  be 
presumed  to  have  been  done  if  the  record  be  silent,  or  do  not 
show  to  the  contrary,  when  the  Court  has  exercised,  or 
assumed  to  exercise,  the  power  to  make  a  final  judgment,  but 
to  hold  that  the  same  presumption  will  not  be  indiUged  as  to 
proper  citation  by  publication,  or  as  to  the  seizure  of  property, 
when  the  pleadings  show  that  these  things  were  necessary  to  be 
done,  and  could  have  been  done,  before  the  court  assumed  the 
power  to  render  a  final  judgment.  In  either  case  the  presump- 
tion that  the  court  did  not  render  a  final  judgment  until  it  was 
authorized  to  do  so,  arises  from  the  fact  that  to  have  done 
otherwise,  would  have  been  a  breach  of  duty,  which  is  never 
presumed  from  the  doing  of  an  act  that  may  have  been  legal." 

There  is  no  general  accord,  however,  as  to  the  distinction 
between  the  Courts  of  the  general  and  those  of  the  limited  juris- 
diction. In  Mulchand  v.  Suganchand^^  Green,  J.,  said,  "  The 
High  Courts  are  not  courts  of  ordinary  original  civil  jurisdiction 
over  the  whole  territories  of  the  Presidencies  to  which  they 
belong.  Though,  in  some  respects,  their  original  civil  jurisdic- 
tion is  wider  than  that  of  the  District  Courts,  yet  it  is  limited, 
and  there  is  no  presumption  in  favour  of  jurisdiction  beyond 

e>  16  Md.  m.  I  ««  8  8.  W.  B.  WS.  |        «»  I.  L.  B.,  L  Bom.  30. 
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what  is  to  be  found  expressly  conferred  by  the  Charters  of 
constitution/*  On  the  other  hand,  Mr.  Black  observes^  that, 
••although  a  Court  may  be  an  inferior  or  limited  tribunal,  yet 
if  it  has  general  jurisdiction  of  any  one  subject,  its  proceedings 
and  judgments  in  respect  to  that  subject  will  be  sustained  by 
the  same  liberal  presumptions  as  to  jurisdiction  which  obtain  in 
the  case  of  the  superior  courts.^^  Baldwin,  J.,  in  delivering  the 
judgment  of  the  United  States  Supreme  Court  in  Oriffnon  v. 
Astor^^^  said :  ♦'  The  true  line  of  distinction  between  courts  whose 
decisions  are  conclusive  if  not  removed  to  an  appellate  court, 
and  those  whose  proceedings  are  nullities  if  their  jurisdiction 
does  not  appear  on  their  face,  is  this, — a  court  which  is  com- 
petent by  its  constitution  to  decide  on  its  own  jurisdiction,  and 
to  exercise  it  to  a  final  judgment,  without  setting  forth  in  its 
proceedings  the  facts  and  evidence  on  whicli  it  is  rendered, 
whose  record  is  absolute  verity,  not  to  be  impugned  by  aver- 
ment or  proof  to  the  contrary,  is  of  the  first  description  ;  there 
can  be  no  judicial  inspection  behind  the  judgment  save  by 
appellate  power.  A  court  which  is  so  constituted  that  its 
judgment  can  be  looked  through  for  the  facts  and  evidence  which 
are  necessary  to  sustain  it,  whose  decision  is  not  evidence  of 
itself  to  show  jurisdiction  and  its  lawful  exercise,  is  of  the  latter 
description;  every  requisite  for  either  must  appear  on  the  face 
of  their  proceedings,  or  they  are  nullities."  In  State  v. 
Danielsy''^  it  was  said  that  the  question  of  inferiority  might  **be 
solved  by  showing  that  the  court  is  either  placed  under  the 
supervisory  or  appellate  control  of  those  named,  or  that  the 
jurisdiction  conferred  upon  it  is  limited  and  confined.  Con- 
ceding that  the  Act  in  question  does  not  place  the  court  which 
it  creates  under  the  supervisory  control  of  the  circuit  court, 
and  only  allows  appeals  and  writs  of  error  to  be  prosecuted 
directly  to  the  Supreme  Court,  yet  it  will  still  be  an  inferior 
tribunal  if  its  jurisdiction  is  limited  and  inferior.  General 
jurisdiction  is  that  which  extends  to  a  great  variety  of 
matters.  Limited  jurisdiction,  also  called  specific  and  inferior, 
is  that    which  extends  only  to  certain  specified  causes.'**     In 

b  The  Supreme  Court  of  the  United  States  has  recognized  another  distinction  in 
regard  to  the  proceetlings  of  courts  of  general  jurisdiction,  holding  that  when  a  statute 
prescribes  the  manner  in  which  the  rights  conferred  by  it  are  to  be  pursued,  and  the 
powers  delegated  by  it  are  to  be  exercise<l  in  a  special  and  summary  manner,  the  proceed- 
ings of  the  court  will  be  considered  as  of  the  same  character  as  the  proceetlings  of  courts 
not  of  record  ;  but  when  the  statute  confers  new  powers  and  rights,   to  be  brought  into 


««  Bl.  Jud.  354.  I  «»  2  How.  341. 

et  Moffit  T.  Mofflt,  60  m.  641.  |  69  66  Mo.  200. 
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Bumstead  v.  Read^^  the  New  York  Superior  Court  said : 
"  To  constitute  a  Court  a  superior  court  (within  the  meaning 
of  the  rule),  as  to  any  class  of  actions,  its  jurisdiction    of  such 

action  by  the  usual  form  of  common-law  or  of  Chancery  practice,  the  proceedings  and 
judgments  of  the  Court  will  have  all  the  characteristics  of  the  proceedings  and  judgments 
of  Courts  of  Record.T^  in  Carleton  v.  Washington  Int.  Co.y'^*  the  judgments  of  Courts  of 
"Superior  Jurisdiction  while  acting  within  statutory  limits  were  held  open  to  examination, 
where  all  things  neceasary  to  the  jurisdiction  did  not  appear  on  the  record.  In  P/ila/tki 
Co,,  Y.  Stuart,'' ^  the  Supreme  Court  of  Virginia  said  :  *'When  a  court  of  general  juris- 
tliction  acts  within  the  scope  of  its  geneml  iKJwcrs,  its  judgments  will  be  piesumeil  to  be 
in  accordance  with  its  jurisdiction,  and  cannot  be  collaterally  impeached.  So  also 
when  a  Court  of  general  jurisdiction  has  conferred  upon  it  special  powers  by  special 
statute,  and  such  special  powers  are  exercised  Judwiulty,  that  is,  according  to  the  course 
of  the  common-law  and  proceedings  in  Chancery,  such  judgment  cannot  be  impeached 
collaterally.  But  where  a  Court  of  general  juri8<liction  has  conferrcti  upon  it  special 
and  summary  powers,  wholly  derived  from  statutes,  and  which  do  not  belong  to  it  as  a 
court  of  general  jurisdiction,  and  when  such  powers  are  not  exercised  according  to  the 
course  of  the  common-law,  its  action  being  ministerial  only,  and  not  judicial,  in  such 
case  its  decision  must  be  reganled  ami  treated  like  those  of  courts  of  limited  and  special 
jurisdiction,  and  no  such  presumption  of  jurisdict.ion  will  attend  the  judgment  of  the 
court.  But  in  such  cases  the  facts  essential  to  the  exercise  of  the  special  juristliction 
must  appear  on  the  face  of  the  reconls."  In  Morse  v,  JPresh/,T*  the  New  Hampshire 
Supreme  Court  held  that  where  a  court  of  general  jurisdiction  might  have  special  and 
summary  powers,  wholly  derived  from  statutes  not  exercised  acconling  to  the  course  of 
the  common-law,  and  not  belonging  to  it  as  a  court  of  general  jurisfliction,  its  decisions 
would  be  treated  like  those  of  courts  of  limited  and  special  jurisdiction,  and  the  jurisdic- 
tion, both  as  to  the  subject-matter  and  the  parties,  must  api)ear  by  the  record,  an<l 
everything  presumed  to  be  without  the  jurisdiction  which  should  not  appear  distinctly 
to  be  within  it.  This  decision  was  approve<l  in  (rulpin  v.  Page''^  by  the  Unitotl 
States  Supreme  Court,  and  in  Furgeson  v.  Jones''^  by  the  Oregon  Supreme  Court,  which 
had  held  the  same  before  also  in  A orthcutt  y.  Lemery,''''  It  has  even  been  held  that 
such  special  proceedings  are  void,  unless  the  record  shows  an  express  finding  of  each 
jurisdictional  fact.  Thus  in  Maxon  v,.  Saivyer^^  the  appointment  of  a  minor's  guardian  by 
the  Court  of  Common  Pleas,  and  a  sale  by  him  of  the  minors  land  was  held  void  on  proof 
of  the  minor  having  been  resident  in  another  country.  Similarly  the  Tennesse  Sup- 
reme Court  has  held  that  a  judgment  in  favor  of  a  surety  must  recite  all  facts  necessary 
to  give  jurisdiction,'  *  and  the  same  is  necessary  in  the  case  of  a  sale  by  an  adminis- 
trator.'o  In  support  of  this  view  it  has  been  said  :  "There  is  the  same  reason  forpresum- 
ing  that  a  superior  court,  a<;ting  ordinarily,  does  not  exercise  any  thing  but  its  ordinary 
jurisiliction — that  is,  does  not  exercise  a  special  jurisdiction  conferrctl  by  statute,  an<l  not 
existing,  therefore,  except  by  the  statute,  that  there  is  for  presuming  that  inferior  courts 
having  nothing  but  statutory  jurisdiction  are  \\'ithout  jurisdiction  in  any  special  case, 
unless  it  is  shown  by  setting  forth  the  jurisdictional  facts.'"*  ^  The  doctrine  that  the 
judgments  of  courts  of  record  are  of  any  less  force,  or  are  to  be  subjected  to  any  closer 
scrutiny,  or  that  they  are  attended  with  any  less  liberal  presumptions,  when  created  by 
virtue  of  a  special  or  statutory  authority,  than  when  rcn<lere<l  in  the  exercise  of  ordinary 
jurisdiction,  has  been  repudiate<l  in  some  of  the  States.***  Mr.  Vanfleet  says  :  "  Such 
cases  are  not  in  accord  with  sound  reasoning  t)r  public  policy.  No  one  has  ever  yet  assigned 
any  reason  why  a  court  is  not  just  as  competent  to  decide  a  special  proceeding  as  a  common 
one ;  nor  why  it  should  be  presumed  that  the  Court  did  its  duty  in  determining  jurisdic- 
tional facts  in  a  common  proceeding  but  not  in  a  special  one.  The  duty  and  the  power 
being  the  same  in  both,  it  seems  to  me  the  presumptions  should  be  the  same  in  both.*'** 
In  support  of  this  view,  the  Supreme  Court  of  Wisconsin  in  Falkiwr  v.  (luildy^^  said  that 
the  **  presumption  in  favor  of  the  regularity  of  the  proceeding  of  such  courts,  is  founded 
on  the  character  of  the  court  itself.  And  that  character  is  the  same,  whether  it  act 
under  a  special  statute,  or  under  the  common-law." 


■'o  31  Barb.  6fl0.  '»  Jones  r.  R-ad,  1  Humph,  334. 

'1  Harvoy  v,  Tyler,  2  Wall.  :?42.  «<>  Kindell  r.  Titus.  9  Heisk,  727. 

'2  85  N.  H.  162.  .81  State  c.  Lewis,  22  v.  J.  L.  564. 

'»  29  Gratt.  879.  Nowcomb  v.  Newcomb,  26  Am.  Hop.  223, 

'*  25  N.  H.  88?.  Hahn  v  Kelly,  94  Am.  Dec.  743. 

'«  18  Wall.  330.  »  •  Wells.  400. 

»•  11  Am.  Bt.  Rep.  809.                                     »»  Vide,  also— 

»*»  8  Or.  317.  Law.  Coll.  Att.  803. 

'«  13  Ohio,  195.  8*  10  Wis.  472. 
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actions  must  be  unconditional,  so  that  the  only   thing  essential 

to  enable  the  Court  to  take  cognizance  of  them  is  the  acquisition 

of  jurisdiction  of  the   persons   of  the  parties."     In    Kemp^^ 

Lesse  v.  Kennedyy^^  Chief  Justice  Marshall  in   delivering   the 

judgment  of  the  United  States    Supreme  Court,   speaking   of 

the  Court  of  Common  Pleas  for  the  County  of  H.,  New  Jersey, 

said  :  *^  Such  a  court  is  not  only   one    of  limited  jurisdiction, 

but  its  jurisdiction  of  every  action — of  the  action  itself,   being 

made  to  depend  either  upon  the   place    where   the   defendants 

reside,  or  the  fact  that  they   are    personally    served    with  the 

summons  within  a  designated  locality  smaller  than   a  county, 

it    is    an    inferior    court    within  the   Common  Law  meaning 

of  that  term.     If  the   court  had  a  general  jurisdiction  of  an 

enumerated  class  of  actions,  without  reference  to  the  place  where 

they  arose,  or  the  parties  to  them  resided,  or  to  the  amount  sought 

to   be   recovered,    being   a   Court   of^record,  and    proceeding 

according  to  the  general  course  of  the  Common  Law,  it  might 

be    quo    ad    hoc    within    the    meaning    of   the    rule   under 

consideration." 

There  is  a  conflict  of  opinion  even  as  to  whether  Probate 
Courts  are  of  general  or  limited  jurisdiction.  Mr.  Wells  says: 
"A  Probate  Court,  as  to  the  settlement  of  the  accounts  of  an 
administrator,  guardian,  &c.,  is  held  to  be  a  general  court, 
with  full  and  exclusive  powers.  But  it  has  also  been  held 
that  as  to  its  power  and  jurisdiction  to  order  and  direct  the 
^ale  of  lands  to  pay  debts,  these  are  special  and  limited, 
because,  while  it  may  and  must  settle  the  accounts  of  admini- 
strators, in  all  cases,  it  can  only  order  and  direct  the  sale  of 
lands  in  special  cases,  and  under  peculiar  circumstances  ;  and  by 
the  Common  Law  an  executor  or  administrator  had  no  power 
over  real  estate,  and  there  are  special  conditions  on  which  the 
limited  power  to  divest  the  heir  or  devisee  of  his  interest  tliereini 
and  to  enable  the  administrator  or  executor  to  sell  it,  depend."®** 
This  distinction  does  not  appear  to  have  been  recognised  or 
maintained  in  later  cases.  In  Goodwin  v.  Sims^^^^  Clopton, 
J.,  in  delivering  the  judgment  of  the  Alabama  Supreme  Court, 
said  "  that  the  jurisdiction  of  the  Probate  Court  to  order  the 
sale  of  the  lands  of  a  decedent  is  statutory  and  limited  ;  and 
that  it  must  appear  from  the  record,  has  been  placed,  by  the 
repeated  decisions  of  this  court)  beyond  the  pale  of  discussion. 
No  intendments  will  be  made  in  favor  of  the  jurisdiction  from 

•t  6  Cranoh.  173.  (  •^a  W«IU  Bes.  Jud.  408.  |  •H  11  Am.  St.  Bep.  21. 
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its  mere  exercise."  In  Rhode  Island,  Connecticut,  Vermont, 
and  some  other  States,  Probate  Courts  have  been  held  to  be 
generally  of  a  limited  jurisdiction. °^  In  Missouri,  New 
Hampsliire,  Georgia,  Arkansas,  California,  and  some  other 
States,  they  are  treated  as  courts  of  general  jurisdiction, 
and  their  orders  and  judgments  held  entitled  to  the  same 
favorable  presumptions  as  are  nccorded  to  those  of  superior 
courts.^^ 

Justices'  Courts  are  in  mos^t  Stntes  treated  as  Courts  of 
inferior  jurisdiction,"^  but  in  Texas  even  they  are  deemed 
Court*  of  general  jurisdiction."^  Thus  in  Heck  v.  Marling 
Hobby,  J.,  in  delivering  the  judgment  of  the  Texas  Supreme 
Court  said:  **The  rule  is  well  recognized  in  this  State  that 
Justices'  courts,  being  created  by  the  constitution,  are  within 
their  defined  limits  tribunals  of  general  jurisdiction,  and  as 
such  ail  reasonable  presumptions  should  be  indulged  in  support 
of  the  validity  of  their  judgments."  Mr.  Vanfleet  lays  down 
as  a  general  rule  that  the  proceedings  of  Probate  Courts^  of 
County  Courts  and  County  Commissioners  or  Supervisors  in 
respect  to  county-matters,  boards  for  the  assessment  or 
revision  of  taxes,  and  justices  of  the  peace  in  actions  between 
landlord  and  tenant  for  the  possession  of  land,  being  unlimited 
and  generally  exclusive,  should  be  classed  with  those  of  superior 
courts,  and  all  intendments  made  in  their  favor.^*  I  beg  to 
submit  that  the  same  rule  should,  on  general  principles,  apply 
to  courts  of  so-called  general  jurisdiction  except  in  regard  to 
matters  as  to  which  the  jurisdiction  is  limited. 

There  is  no  difference  of  opinion,  however,  as  to  the  correct- 
ness of  the  general  rule.  In  Wright  v.  Douglass^^  Mr.  Justice 
Gridley  said  *'  that  in  a  Court  of  general  jurisdiction  it  is  to  be  pre- 
sumed that  theCourt  has  jurisdiction  till  the  contrary  appears." 
The  preponderance  of  authority  certainly  is  in  favor  of  the  view 
that  **  it  is  a  matter  of  no   consequence  whether  jurisdiction 
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of  the  Court  affirmatively  appears  upon  the  judgment  roll  or 
not,  for  if  it  does  not  it  will  be  conclusively  presumed. '*^^ 
Mr.  Black  observes  that  **  the  result  deducible  from  a  majority 
of  the  cases  seems  to  be  that  it  is  only  when  the  judgment 
appears  upon  its  face  to  have  been  rendered  without  jurisdic- 
tion that  it  can  be  considered  a  mere  nullity  for  all  purposes.*'^* 
In  Prntt  v.  Dow,^^  the  Court  concurred  in  the  doctrine,  that 
"  a  domestic  judgment  of  a  court  of  record  of  general  jurisdic- 
tion, proceeding  according  to  the  course  of  the  common  law, 
cannot  be  impeached  by  the  parties  to  it,  where  a  want  of 
jurisdiction  is  not  apparent  upon  the  record,  while  it  remains 
neither  annulled  nor  reversed." 

Of  course,  where  the  record  taken  together  shows  affirm- 
atively that  the  court  had  not  jurisdiction  of  the  cause,  that  is 
where  the  record  contains  express  averments  respecting  jurisdic- 
tional facts  which  show  that  in  law  jurisdiction  was  not 
acquired,  the  judgment  will  be  null  and  vuid.^*^  In  Hahn  v. 
Kelley^^^''  the  California  Supreme  Court  said  :  **  What  do  the 
cases  mean  when  they  speak  of  a  want  of  jurisdiction  appearing 
upon  the  face  of  the  record  ?  Do  they  mean  a  positive  and 
direct  statement  to  the  effect  that  something  which  must  have 
been  done  in  order  to  give  the  court  jurisdiction  was  not  done  ? 
Or  do  they  mean  that  a  want  of  jurisdiction  appears  when- 
ever what  is  done  is  stated,  and  which,  having  been  done,  was 
not  sufficient  in  law  to  give  the  court  jurisdiction?  If  the 
former,  they  are  a  delusion,  and  the  respondents  and  others  in 
like  circumstances  may  well  characterize  them  as  cases 
*  That  palter  with  us  in  a  double  sense. 
That  keep  the  word  of  promise  to  our  ear, 
And  break  it  to  our  hope.' 

For  we  venture  to  say  that  no  case  can  be  found,  or  will  arise 
hereafter,  where  the  conditions  contemplated  by  such  a  rule 
will  be  found  to  exist.  No  Court  has  ever  yet  so  far  stultified 
itself  as  to  render  a  judgment  against  a  defendant,  and  at  the 
same  time  deliberately  state  that  it  had  not  acquired 
jurisdiction  over  his  person.  Suppose,  in  a  case  of  attempted 
personal  service,  the  officer  should  return  that  he  had  served 
the  summons  on  A.  B.,  the  son  of  the  defendant,  by  delivering 

»»  McClanahan  v.  West,  100  Mo.  300.  |     »«  Bl.  Jud.  205. 


Littleton  c  SmithN  119  Ind.  230. 
Crim  V.  Kessiag,  89  Cal.  47«. 
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to  him  personally  a  copy,  and  also  a  copy  of  the  complaint, 
and  the  remainder  of  the  record  is  silent  upon  tlie  question  of 
service.  Could  we  i)resume,  in  the  face  of  such  a  record,  that 
he  se«  ved  it  on  the  defendant  also  ?  Undoubtedly  not.  There 
would  be  a  want  of  jurisdiction  upon  the  face  of  the  record, 
within  the  rule  in  hand,  and  the  judgment  would  be  declared 
a  nullity  whenever  and  wherever  presented  in  support  of  a 
legal  claim  or  right.  We  consider  the  true  rule  to  be  that  legal 
presumptions  do  not  come  to  the  aid  of  record  except  as  to 
jicts  or  facts  touching  which  the  record  is  silent.  Where  the 
record  is  silent  as  to  what  was  done,  it  will  be  presumed  that 
what  ought  to  have  been  done  was  not  only  done,  but  rightly 
done ;  but  when  the  record  states  what  was  done,  it  will  not  be 
presumed  that  something  different  was  done.  If  the  record 
merely  shows  that  the  summons  was  served  on  the  son  of  the 
defendant,  it  will  not  be  presumed  that  it  was  served  on  the  defen- 
dant. If  the  affidavit  of  the  printer  shows  that  the  summons 
was  published  one  mouth,  it  will  not  be  presumed  that  it  was 
published  three." 

The  Texas  Supreme  Couit  has  repeatedly  recognized  both 
the  rule  and  the  exception.  In  Murchison  v.  White,'-^^  the 
Court  said:  ** In  collateral  proceedings,  the  only  contingency 
in  which  the  judgment  of  a  domestic  court  of  general 
jurisdiction  can  be  questioned  is  where  the  record  shows  affir- 
matively that  its  jurisdiction  did  not  attach  in  the  particular 
case.  In  Williams  v.  Haynes^^^  Collard,  J.,  in  delivering 
the  judgment  of  the  Court,  said  *•  It  is  settled  that  a  judgment 
of  a  court  of  competent  jurisdiction  cannot  be  collaterally 
impeached  unless  the  record  affirmatively  shows  the  want 
of  jurisdiction.  Even  where  a  part  of  the  record — the 
citation  and  its  return  — shows  that  service  could  not  have 
been  had,  the  judgment  of  a  Justice  of  the  Peace  reciting 
that  the  defendant  wholly  made  default,  and  that  he 
•*  was  duly  served  with  process  "  was  held  not  impeached. 
In  Wilkerson  v.  Schoonmaker^^  Henry,  A. J.,  in  delivering  the 
judgment  of  the  same  court  said  :  **  By  repeated  decisions  it 
has  been  announced  by  this  court  that  a  domestic  judg- 
ment of  a  court  of  general  jurisdiction  upon  a  subject-matter 
within  the  ordinary  scope  of  its  power  and  proceedings  is 
entitled  to  such  absolute  verity  that  in  a  collateral  action,  even 
where  the  record  is  silent  as  to  notice,  the   presumption,  when 


•^  d4  Tex.  82.  I  »»  19  Am.  St.  Rop.  752.  |  »»  ift  Am.  St.  Rep.  803. 
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not  contradicted  by  the  record  itself,  that  the  Court  had  juris- 
diction of  the  person  also,  is  so  conclusive  that  evidence  aliunde 
will    not    be    admitted    to  contradict    it.^°^"     In    Oalpin    v. 
Page,^  Mr.  Justice    Field    said,  "  Whenever  it  appears  from 
the  inspection  of  the  record  of  a  court  of  general  jurisdiction, 
that    the   defendant  against   whom   a   personal  judgment   or 
decree    is    rendered    was    at    the   time  of  the  alleged  service 
without  the  territorial  limits   of  the  court,   and  thus  beyond 
the  reach  of  its  process,  and  that  he  never  appeared  in  the  action, 
the  presumption  of  jurisdiction  over  his  person  ceases,  and  the 
burden  of  establishing  jurisdiction  is  cast  upon   the    party  who 
invokes  the  benefit  or  protection  of  the  judgment  or   decree." 
This  was  cited    with   approval  by   Strahan,    J,,  in  Furgeson  v. 
Jones,'^  in    which  also  one  of  the  parties  was  a    non-resident  ; 
and  the  record  being  silent,  the  Court  said  :  "Tn  such  case,  there 
can  be   no   presumption    that  jurisdiction  over  his  person  was 
acquired."     In  Rand  v.  Hanson,^  Knowlton,  J.,  in  delivering 
the  judgment   of   the  Massachusetts  Supreme  Court  observed 
that   "  the  presumption  in  favor  of  the   validity  of  a  judgment 
does   not  extend    to    a  case    where   it  appears  from  the  record 
that  the  defendant  was   a  non-resident,  and  it  does  not  appear 
that  service  of  process  was  made  upon  him  within  the  State."  ^ 
The  decision  in  Hargts  v.  Morse,^   is    not   against  this   view, 
as  there  it  was  only  held  that  •*  until  it  appears,  not  merely 
that  the  papers  are  gone,  but  also  that  there  is  no  secondary 
proof  of  their  contents,  there  is  no  presumption,  even    in   favor 
of  a  Court  of  general  jurisdiction,  from   the  existence  of  one 
part  of  a  record,  that  the  remainder  would,  if  produced,  contain 
the   facts    necessary    to    give    the   Court    jurisdiction.''     In 
Howard  v.  Thornion^^  the   Supreme  Court   of  Missouri  even 
said,  that  "  if  the  whole  record,  taken  together,  does  not  show 
that  the  Court  had  jurisdiction  over  the  defendant,  then  the 
judgment  would  be  nullity  ;"  but  the  real  question  in  that  case 
was,  whether  a  judgment  could  be  impeached  without  producing 
the    whole   record.     The  observation   made   is  certainly    true 
of  a  Court  of  limited  jurisdiction,  however,  and  where  one  seeks 
to  enforce  the  judgment  of  such  a  Court,  its  organization  must 
be  established/ 
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In  Ferguson  v.   Crawford^  Rapallo,  J.,  after  observing 
that   *•  there  are   many   cases   in    other   States,    and    in  the 
Courts   of  the  United  States,  containing  expressions  general 
in  their  character,  which  would  seem  to  sanction  the  doctrine, 
that  a    want    of    jurisdiction    o^er    the  per&on    or   subject- 
matter  may   in  all  cases  be  shown    by  extrinsic  evidence,*' 
says    ^^An  examination  of  tliese  cases  discloses  that  they  all 
relate    either    to   judgments    of   inferior  Courts,    or    Courts 
of    limited    jurisdiction    or    Courts    of    general    jurisdiction 
acting  in  the   exercise  of  special  statutory  powers,  which  pro- 
ceedings stand   on    the  same   footing   with   those  of  courts  of 
limited  and  inferior  jurisdiction,  or  courts  of  sister  States,  or  to 
cases  where  the  want  of  jurisdiction  appeared  on  the  face  of  the 
record,  or  to  cases  of  direct  proceedings  to  reverse  or  set  aside 
the  judgment.     .     .     .     After  considerable  search  I  have  been 
unable   to   find  a   single  authoritative   adjudication,    in    this 
(New  York)  or  any  other  State  declaring  that  in  the  case  of  a 
domestic  judgment  of  a  Court  of  general  jurisdiction,  want  of 
jurisdiction  over  the  person  may  be  shown  by  extrinsic  evidence, 
while  there  are  a  great  number  of  adjudications  in  neighbouring 
States  holding  that,  in  the  case  of  such  judgments,  parties  and 
privies  are  estopped  in  collateral  actions  to  deny  the  jurisdiction 
of  the  Court   over  the   person   as   well  as  the  subject-matter, 
unless  it  appear  on  the  face  of  the  record  that  the  Court  had  not 
acquired  jurisdiction,   and    that   in   such  cases  there  is  a  con- 
clusive presumption   of  law    that  jurisdiction    was  acquired  by 
service  of  process  or  the  appearance  of  the  party."     In  Edger- 
ton   V.    EdgertoTiy^  it    was   alleged  that   the   defendant    had 
by    threats   and    menaces    compelled    plaintiff  (his    wife)    to 
write  and  sign    a  letter   of  authority    to   an   attorney,   autho- 
rising  him    to   appear  as  her    counsel    in    an    action    which 
the  defendant  proposed  to  commence  against  her   for   divorce, 
and  that   on  her  active   protest  against  it>  the   defendant   with 
intent  to  deceive  her  told  her  that   he  had    destroyed    it,  while 
as  a  fact  he  delivered  it  to   the   attorney  who   on  that   account 
appeared  in   the   action    brought   by   defendant    against   her, 
and   the    court  thus  believing    to   have  acquired    jurisdiction 
over   her,    passed  a  decree  against    her   without    even     her 
knowing   of  the    action ;   and    it    was  contended    that    evi- 
dence of  these  facts  could    be   given  in  a   subsequent  action 
by  her  against    the   defendant   for  alimony,  to  show    that  the 
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decree  of  divorce  was  void  on  the  ground  of  want  of  juris- 
diction. The  Montan  Supreme  Court  over-ruled  the  con- 
tention however,  and  Mr.  Justice  Harwood,  in  delivering  the 
judgment  of  the  Court,  said :  *•  It  may  be  safely  said  to  be 
almost  uniformly  settled  now  that  domestic  judgments  of 
courts  of  general  jurisdiction,  valid  on  their  face,  cannot  be 
collaterally  attacked,  in  courts  of  the  same  State  by  showing 
facts  aliundi  the  record,  although  such  facts  might  be  suffi- 
cient to  impeach  the  judgment  in  question  if  brought  to  bear 
upon  it  in  a  proper  proceeding.  The  proposition  in  this 
case  appears  to  be  to  open  a  way  through  snid  decree  of 
divorce  for  the  progress  of  this  action,  by  going  back 
of  that  judgment,  and  raising  a  question  as  to  the  good 
faith  and  lawfulness  of  the  piaintifTs  conduct  in  obtaining 
it.  Such  a  practice  cannot  be  sustained.  It  is  needless  to 
go  into  a  discussion  of  the  reasons,  and  the  public  policy 
which  forbid  such  a  rule.  These  are  fully  developed  in  the 
authorities.  »**' 

In  regard  to  the  Courts  of  limited  jurisdiction  there  is  a 
conflict  of  opinion  as  to  whether  the  jurisdiction  must  appear 
from  the  record,  or  evidence  may  be  produced  aliundi  of  any  of 
the  facts  required  to  give  jurisdiction  to  the  court  in  any  case. 
The  affirmative  view  has  been  taken  in  New  York,  Mississippi, 
California,  Colorado,  and  some  other  States.^  The  negative 
view  has  been  taken  in  Tennessee,  Missouri,  Michigan  and 
some  other  States. *°  In  the  case  last  cited,  the  summons  on 
the  defendant  had  been  served  by  a  private  person,  and  the 
rt^cord  did  not  show  his  competency,  and  Grant,  J,,  said  : 
*'  This  Court  has  too  often  decided  that  under  a  record  such 
as  this,  before  the  amendments  were  made,  justices  of  the 
peace  obtain  no  jurisdiction,  and  that  their  judgments  are 
null  and  void,  to  render  any  discussion  or  citation  of  authorities 
necessary.  It  is  equally  well  settled  that  proof  of  service  of 
process,  to  give  the  Courts  jurisdiction,  cannot  rest  in  parol. 
Courts  have  liberally  construed  the   statute  of  amendments  in 
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matters  of  form,  where  it  is  clear  that  no  injustice  can  be  done  ; 
but  amendments  without  which  the  Courts  obtain  no  jurisdic- 
tion to  try  the  case  can  only  be  made  by  the  Court  which  tried 
the  cause,  and  upon  notice  to  the  opposite  party.''  The  learned 
editors  of  the  American  State  Reports  lay  it  down,  ms  the  cor- 
rect rule,  **  that  such  jurisdictional  facts  must  affirmatively 
appear  from  the  record,  in  order  to  show  that  the  Court  had 
jurisdiction,  as  are  required  to  so  appear  by  the  statute  ;  and 
that  as  to  all  others,  although  the  record  is  silent  on  the  subject 
or  defective  in  its  showings,  proper  evidence  aliunde^  tending  to 
show  that  the  Court  had  actual  jurisdiction,  is  admissible  ;  and 
this  is  the  doctrine  established  by  the  weight  of  authority  as 
shown  by  those  cases  wherein  the  question  has  been  directly 
adjudicated."^^ 

In  Behymer  V.  Nordloh,^^  it  was  contended  that  **as  the 
amount  and  nature  of  the  debt  sued  for  was  required  to  be 
shown,  its  omissio^fi  was  a  fatal  jurisdictional  defect,  but  it  was 
held  that  the  omission  might  be  supplemented  by  proofs 
aliunde.'*  In  Virginia  it  is  expressly  enacted  that  service 
of  process  upon  an  officer  of  a  corporation  shall  be  in  the 
county  or  corporation  in  which  he  resides,  and  that 
**the  return  shall  sliow  this,  and  state  on  whom  and  where 
the  service  was;  otherwise  the  service  shall  net  be  valid.*' 
In  ShenandoahV alley  Ey.  Go.y  v.  Ashhy^^^  the  return  did  not  show 
that,  on  which  account  there  was  no  service  at  all,  but  a 
judgment  ex-parte  was  passed,  and  long  after,  the  return  was 
allowed  to  be  amended  so  as  to  show  valid  service,  and  the 
Virginia  Supreme  Court  held  that  the  amendment  was  right, 
and  the  judgment  became  valid  and  unassailable,  Lewis,  P., 
observing  that  **  the  case  is  not  within  the  principle  that  pro- 
ceedings which  are  void  ab  initio  cannot  be  rendered  valid  by 
amendment,  for  here  the  effi?ct  of  the  amendment  was,  not  to 
confer  jurisdiction  upon  the  Circuit  Court,  but  only  to  perfect 
the  proof  of  the  jurisdiction  which  it  liad  previously  acquired, 
but  of  which  the  evidence  prescribed  by  the  statute  was  want- 
ing. In  other  words,  the  amendment,  by  relating  back  to  the 
original  return,  and  becoming,  in  effect,  a  part  of  it,  shows,  in 
the  prescribed  form  and  manner,  that  the  defendant  company 
was  duly  served  with  process,  and  hence  had  notice  and  an 
opportunity  to  be  heard,  which  are  essential  requisites  to  ihe 
jurisdiction  of  all  Courts.'* 

li  aa  Am.  St.  Bap.  631.  |  i>  13  Col.  352.  (  ]>  19  Am.  St.  Rop.  893. 
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The  Texas  Supreme  Court   appears  to   take   a    still  more 
liberal  view.      In   Bumpus  v.  Fisher,^^   the    Court   said    that 
**  the    rule    with    respect    to    Courts   of    limited    jurisdiction 
that    every    thing    must    appear   on   the   record    strictly   and 
affirmatively    which    will   give    them  jurisdiction    to  hear  and 
determine  is   rapidly    giving   way    by    the  application   to   our 
Courts,  as  they  are  actually    constituterl,  of  the  same  principles 
which  originally  formed  the    rule  with   reference   to  their  own 
Courts   in    England/'     In  Williams   v.  Bally^^    the  judgment 
entry  was  silent   upon    the  question    of  notice  to  the  defendant, 
and  he  testified   that  he  had  not  been  served,  and  the  Supreme 
Court  said :  •^To  hold  these  titles  void,  unless  the  record  shows 
affirmatively   all    tlie   necessary    facts,    would  virtually    defeat 
many  of  them,   involve  the  country  in  lititration,   and  would  be 
contrary   to  repeated    rulings  of  this  Court,   which  hold  that 
such   proceedings    should    be    liberally  construed.     Judgments 
of  justices  of  the  peace,  when  apparently  within   the  ordinary 
scope  of  their  power  and  jurisdiction  cannot,  as  was   sou<>ht   to 
be  done  in  this  case,  be  collaterally  attacked  as  being    void    for 
the  reason  that  they  do  not  show  affirmatively    all  the  facts  ne- 
cessary to  have  given  the  Court  jurisdiction.     If  in  such  cases 
generally  the  testimony  of  the  defendant  be  admissible — which 
we  do  not  now  concede — to  prove  that  in  fact  he  was  not  served 
with  process,  yet  in  the  case  under   consideration    we  cannot 
say  that    the    Court   erred    in    not    holding    it  sufficient    to 
overturn  the  presumption   in    favour  of  the  regularity  of  the 
judgment."     In     Wilkerson    v.    Schoonmaker^    Henry,  A.  J.,^ 
after  referring  to    the;ie   cases,  said  that  they    *'are  authority 
for  holding  that  it  is  not  necessary  for  everything  to  affirma- 
tively appear    in    the    record    of  a  Justice's  judgment  which 
is    required    to  exist    to    confer  upon   them  jurisdiction  with 
regard  to  the   person  or  to    the    subjt^ct-matter."       While  the 
opinion  in  the  case  of  Williams  v.   Bally    contains   expressions 
capable    of    being    construed  as    decidino;   that   the    Courts    of 
Justices  of  the  Peace  should,  under  our  constitution,  be  treated 
as    Courts  of  general  jurisdiction,    we  do    not   think  it   was 
intended  to   decide  more  than    that   in  the  absence  of  recitals 
every. presumption  in  favour  of  their  validity  must  be  indulged^ 
and  that   they    will    not   be    held   void    merely  because   every 
fact  necessarv  to   give  the    Court  iurisdiotion  does  not   affirm- 
ativcly   appear  in   the    record.     Evidence   aliunde   was   heard 
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Digitized  by 


Google 


■S,  178.]  PRESUMPTION  AS  TO    EXISTENCE  OF  JURISDICTIONAL  FACTS. 


435 


both  in    Bumpus  v.  Fisher  and  in    Williams    v.    Ball,   and   it 
was  not  decided  to  be  inadmissible  in  either  case." 

178.     There  is  a  general   presumption  in   favor  of  the 
Presumption    in   favor     existence  of  all  the  jurisdictional  facts, 


of  existence  of  juris- 
dictional facts. 

pends  in  any  case. 


of  all  the  facts  on  the  existence  where- 
of the  existence  of  jurisdiction  de- 
Thiis  even  when  there  is  no  express 
finding  on  the  record  as  to  any  such  fact,  it  will  be  pre- 
sumed on  a  collateral  attack,  that  the  Court  acted  correct- 
ly and  with  due  authority,  as  if  every  fact  required  to  give 
jurisdiction  aflSrmatively  appeared/*^  If  a  statute  require 
a  certain  affidavit  to  be  filed  or  a  certain  fact  to  be  found 
prior  to  the  rendition  of  a  judgment,  it  will  be  presumed, 
in  the  absence  of  any  allegation  or  evidence  to  (he  con- 
trary on  the  record,  that  such  affidavit  has  been  filed^^  or 
such  fact  found.^^  The  Supreme  Court  of  Indiana  in 
Jackson  v.  State^^^  said:  •*  Where  a  Court  of  general  juris- 
diction assumes  jurisdiction,  the  existence  of  all-  facts  ne- 
cessary  to  confer  jurisdiction  is  presumed  to  exist.'*  Byway 
of  explanation  of  this  view,  the  Court  said  in  Net/  v.  Swin- 
ney^^^  that  judicial  action  was  an  adjudication  not  only  of 
the  facts  actually  determined,  but  also  of  all  precedent 
matters  which  should  have  been  determined;  and  recently 
it  said  in  Osborn  v.  Satton,^^  that  **  the  assumption  of 
authority  is  an  assertion  of  jurisdiction  without  any  formal 
statement  of  the  facts  essential  to  givejurisdiction.'*  Simi- 
larly the  California  Supreme  Court  in  Clary  v.  Hoag^ 
landf^^  observed  that  "the  first  point  decided  by  any 
Court,  although  it  may  not  be  in  terms,  is  that  the  Court 
has  jurisdiction,  otherwise  it  would  not  proceed  to  deter- 
mine the  rights  of  the  parties.'*  In  Thornton  v.  Bufcer,^^ 
the  Supreme  Court  of  the  Rhode  Island  said  :  •*  Where 
jurisdiction  depends  on  the  finding  of  a  particular  alleged 
fact,  the  exercise  of  jurisdiction  implies  the  finding  of  that 
fact."^*  In  Wyatt's  AdmW  v.  Steele,^^  the  Alabama  Supreme 
Court  said  that   <'the  court's   action   implied    the  previous 
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ascertainment  of  the  preliminary  jurisdictional  facts,  and 
that  its  decision  on  those  facts  could  not  be  called  in 
question,  collaterally."  An  order  given  by  a  court  for  a 
sale  of  land  by  an  administrator  has  often  been  held  to 
imply  and  involve  a  conclusive  finding  by  the  court  as  to 
the  existence  of  every  circumstance  without  which  the 
court  was  not  authorized  to  give  that  order/^^  In  Richards 
v.  Skiff ^^'^  the  defendant  was  not  allowed  even  to  prove 
that  at  the  time  of  the  judgment,  he  was  only  two  years 
old,  and  that  the  summons  had  not  been  served  upon  him. 

On  the  same  principle,  it  has,  sometimes,  been  held  that 
in  cases  in  which  the  appearance  of  an  attorney  on  behalf  of 
a  defendant  is  held  to  estop  the  defendant  from  objecting 
to  the  want  of  jurisdiction,^^  the  authority  of  the  attorney 
cannot  be  denied  or  contradicted,  because  the  Court  acts 
judicially  in  determining  the  authority  of  the  person  to 
appear,  and  the  power  to  decide  the  merits  necessarily 
carries  with  it  the  power  to  decide  all  preliminary  matters; 
and  an  error  in  the  determination  of  any  such  point  cannot 
make  the  proceedings  void.^^  In  Holbert  v.  Montgomery's 
AdmW^^^  it  was  held  directly  that  the  plaintiff  could  not 
show  collaterally  that  his  attorney  had  no  authority,  as  the 
court  necessarily  passed  upon  his  authority  at  the  time.  In 
Hamilton  v.  Wright^^^  the  rule  was  justified  on  the  ground, 
'•that  the  law  warrants  a  party  in  giving  faith  and  con- 
fidence to  one  who,  bylaw,  is  authorized  to  hold  himself  out 
as  a  public  officer,  clothed  with  power  to  represent  others 
in  the  courts,"  and  "  in  various  ways,  to  set  aside  proceed- 
ings at  the  end  of  a  protracted  litigation  would  be  to 
work  inevitable  wrong  to  the  party  who  had  relied 
upon  an  appearance."  Speaking  of  the  contrary  doctrine, 
Mr.  Vanfleet  says,  that  **  it  overturns  the  very  foundation 
of  all  judicial  proceedings — namely,  that  a  domestic  record 
must  be  tried  collaterally  by  inspection  only,  and  that 
the  only  plea  of  fact  allowed  against  is  nul  tiel  recordJ*^^ 
In  England  also,  it  was  laid  down  in  an  early  case" 
that  «•  when  an  attorney  takes  on  himself  to  appear,  the 
Court  looks  no  further,  but  proceeds  as  if  the  attorney  had 
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sufficient   authority,   and  leaves   the   party  to   his   action 
against  him.'*     Such  a   rule  could  not  but  operate  harshly 
in  some  cases,  and  it  was  therefore  at   first  restricted,  and 
has   of  late    been    over-turned,    at  least,  to  a  considerable 
extent.   Thusin  Wileyv.Pratt.^Hhe  Indiana  Supreme  Court 
summing  up  the  authorities  said  :  **  While,  however,  a  party 
is  permitted  to  controvert  the  authority  of  the  attorney  to 
appear  for  him  when  he  was  without  the  jurisdiction  of  the 
court  rendering  the  judgment,  and,  upon  establishing  the 
fact   that    the    appearance   was    unauthorized,  is  relieved 
from  the  enforcement  of  the  judgment,  this  relief  will  not 
be  granted  where  the  defendant   was  within  the  jurisdic- 
tion of  the  court,  and  an  unauthorized  appearance  has  been 
entered  for  him   by   counsel,    unless   be   can   establish    a 
defence  on  the  merits  to  the   cause  of  action  in  which  the 
judgment  was  rendered."     Even  in  Hamilton  v.    Wright^ 
it  was  expressly  admitted  that  **  the  rule  should  yield  to 
equitable   considerations    where   they    arise,    and    should 
permit  the  Courts  to  give  relief  when  they  can,  thereby 
prevent  irremediable  wrong  to  either  party."    In  England, 
Rolfe,    B.,    observed  in    Bayley  v.  Buckland,^^  that   **  the 
non-responsibility,  or   suspiciousness   of  the    attorney,    is 
but   a  vague  sort   of  criterion    of  safety  to  the  defendant, 
and  by    the    hypothesis  the    defendant  is   wholly  without 
blame,    and    may    notwithstanding    be     ruined.        It    is 
true   that   the    plaintiff    is    equally    blameless,   but   then 
the    plaintiff,    if    the    judgment    be   set   aside,    has    his 
remedy    against    the    defendant    as    before,    and    suffers 
only    the    delay    and    the  possible  loss  of  costs.*'     In    a 
leading    case    in    the    American    Courts,    Judge    Dillon 
observed  that  there  was  for  the  rule  "  no  foundation  in  reason 
to  stand  upon.     It  obliges  a  person  to  be  bound  by  the  un- 
authorized act  of  a  mere  stranger.     It  binds  him    by  the 
judgment  of  a  Court  without  a  day  in  Court.     It  relieves 
the  other  party  of  the  duty  which  in  reason  belongs   to 
him,    viz.<,   to  serve  his  process  and  to  see   at    his    peril 
that  his  adversary  is  in  Court.     It  carries  out  this  unsound- 
ness by  compelling  the  wrong  party  to  look  to  the  attorney. 
True  reason  and  logic  would  say,    if  an  attorney  appeared 
for  me  without  my  knowledge  or  authority,  express  or  im- 
plied, I  should  not  be  bound  by  the  act  if  never  ratified 
or  promptly  disowned ;  and  if  the  adverse  party,  being  ignor- 
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ant  of  the  want  of  authority  and  carelessly  omitting  to 
serve  process  or  to  require  the  attorney  to  show  his 
authority,  has  been  damaged,  he  and  not  myself  should  be 
the  one  to  look  to  the  attorney."  There  also,  the  weight 
of  authority  now  is  in  favor  of  the  view,  that  the  authority 
of  the  attorney  may  be  contradicted,^^  though  the  burden 
of  proving  that  the  appearance  was  unauthorized  will  be 
on  the  defendant.  And  it  may  now  be  looked  upon  as 
settled  there,  that  if  the  record,  with  a  view  to  show  juris- 
diction, recites  the  defendant's  presence  by  an  attorney  in 
court,  the  defendant  may  show  that  the  attorney's  presence 
was  unauthorized,  and  therefore  fraudulent,  and  the  judg- 
ment therefore  without  jurisdiction  against  the  defendant/'' 
In  Conery  v.  Rochford,^^  it  was  even  allowed  to  be  shown 
that  the  agent  who  appeared  had  authority  only  to  confess 
for  the  firm  and  not  for  its  members,  and  thus  to  avoid  the 
judgment  passed  against  the  members.  Nor  is  this  rule  res- 
tricted in  its  application  to  courts  of  general  jurisdiction. 
The  learned  editors  of  the  American  tJtate  Reports  say  : 
"Though  the  Court  is  one  of  inferior  jurisdiction,  if  it  has 
authority  to  inquire  concerning  the  existence  of  some  juris- 
dictional fact  and  to  determine  whether  it  existed  or  not,  its 
determination  on  this  subject  is  as  conclusive  as  upon  any 
other,  and  cannot  be  assailed  collaterally,  and  such  determi- 
nation need  not  appear  in  express  terms,  but  will  be  implied, 
if  the  tribunal  proceeded  to  take  such  action  as  could  pro- 
perly be  taken  only  after  it  had  made  the  requisite  inquiry 
and  found  that  the  jurisdictional  fact  existed.'^**  '^* 

179.     It  appears  also  to  be   generally    agreed    upon    that 
the    decision    of  a  Court    in    favor  of  the 
Decision    on    jurisdic-     existence     of  a  jurisdictional  fact,    and 
tional  facts  cannot  be       .         n  r-i  •      •  j*  .• 

attacked  collaterally.  therefore  of  its  own  lurisdietion,  cannot 
be  impeached  collaterally;  and  is  con- 
clusive of  jurisdiction,  except  against  a  direct  attack.  •*  What- 
ever the  rule  may  be,  where  the  record  is  silent,  it  would  seem 
clearly  and  conclusively  established  by  a  weight  of  authority 
too   great   for  opposition,    unless   on  the  ground  of  local   and 
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peculiar  law,  that  no  one  can  contradict  that   which  the  record 
actually  avers,    and  that  a  recital  of  notice  or  appearance  or 
a  return  of  service  by    the  sheriff  in  the   record  of  a  domestic 
court   of  general  jurisdiction,    is   absolutely    conclusive,    and 
cannot  be  disproved   by  extrinsic  evidence.'*^     Blackburn,  J., 
further   added    that    •'  it   was   argued,    that   the   general  rule 
applied  to   this    case,    which    is   applicable   to   inferior   courts 
with    a    limited   jurisdiction,   viz.^    that   where    such     court 
exceeds    the    limits    of  its  jurisdiction,    the    proceedings  are 
void,  and  may  be  shown  to  be  so  in  any  collateral  proceedings. 
If    it    were    so,    and    the    local  courts    of  bankruptcy    were 
inferior    courts,    these    consequences   might   follow,    however 
inconvenient   they   might  be.'*     It  was  said  broadly  in  Bun- 
bury   V.  Fuller"^^  and  in   other  cases,**^  to  be    **  a  general  rule 
that  no    court  of  limited  jurisdiction  can  give  itself  jurisdiction 
by   a  wrong   decision    on  a   point  collateral    to  the    merits   of 
the   case,  upon    which  the    limit    to  its  jurisdiction  depends/' 
but   this   proposition   is  not  inconsistent   with    tht-  conclusive- 
ness agair.st  collateral  attack  of  decisions  on  jurisdictional  facts. 
In   Revell   v.  Blake^^^  the  majority  of  the  Court  of  Common 
Pleas  held  that,  as  on  the  facts  which  were  before  the  County 
Court,  the  adjudication  made   was  correct  and  one  which  the 
Court  was  bound  to  make,  it  was  not  rendered  null  by  the  fact 
that  the  Court  had  come  to  a  wrong  conclusion  that  the  bank- 
rupt had   not  traded    in    London ;   Bovill,  C. J.,   saying,    *•  In 
ordinary  cases  where  the  jurisdiction  of  an  inferior  tribunal,   as 
of  Magistrates  at  petty  sessions,  depends  on  some  fact  it  is  their 
duty  to  enquire  as  essential  to  this  jurisdiction,  the  determina- 
tion of  tiiJit  tribunal  after  bond  fide  investigation  as  to  such 
fact,  is  conclusive  as  to  the  existence  of  such  jurisdiction  so  far 
as    that    fact    was    concerned.**     On  appeal,     the  Exchequer 
Cham  her  unanimously  held  that  *'  each  County  Court  has   a 
general  jurisdiction  in  Chancery    as  part  of  one  general  court 
of  record,  and  therefore  the  adjudication  was  merely  an  irregu- 
lar exercise  of  jurisdiction,  and  that   the    question  as   to  the 
effect  of  want  of  jurisdiction  did  not  really  arise/'     The  Ameri- 
can courts  also  generally  hold  that  •*  whenever  the  question  of 
jurisdiction  is  one  of  fact,  and  is  decided   by   the    court    whose 
proceedings  are  in  question,  the  decision  will  be  final,   whether 
the  question  arise  on  a  writ  of  error  or  in  a  collateral  action."*^ 


«o  1  Sm.  L.  0.843. 
*J  L.  R.  9  Ki.  140. 
*a  Woloh  0.  Nash.  8  Ea»t,  394. 
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*»  Woodbury  r.  Maguire,  42  Iowa,  339. 
Harria  r.  McGlanahan,  11  Lea.  181. 
Davis  V.  Dresbaek,  8:  III.  393. 
Stoddard  «.  John«on.  75  Ind.  31. 
Vail  V.  Owen,  19  Barb.  22. 


Digitized  by 


Google 


440  DBOISION  ON  JURIBDIOTIONAL  PACTS  (AX  NOT  BE  ATTACKED.  [S.  179.. 

In  Bloom  v.  Bur  die  k^"^  the  Court  said,  **  When  jurisdic- 
tion depends  on  a  fact  that  is  litigated  in  a  suit,  and  isadjudged 
in  favor  of  that  party  who  avers  jurisdiction,  then  the  question 
of  jurisdiction  is  judicially  decided,  and  the  judgment  record  is 
conclusive  evidence  of  jurisdiction,  until  set  aside,  or  reversed 
by  a  direct  proceeding.*'  This  was  cited  with  approval  in  Bs 
parte  SterneSy^^  in  which  Paterson,  J.,  in  delivering  the  judg- 
ment of  the  California  Supreme  Court  said :  ••This  is  the 
record  of  the  court,  acting  within  its  legitimate  powers,  and 
that  record  must  be  considered  as  speaking  the  truths  and  as 
conclusive  until  it  has  been  in  some  way  set  aside  or  vacated. 
No  evidence  can  be  received  to  contradict  it.*'  Mr.  Herman 
even  says  that  "where  the  judicial  tribunal  has  not  general 
jurisdiction  of  the  subject-matter,  but  may  exercise  it  under 
a  particular  state  of  facts,  those  facts  must  be  specially  averred 
and  established,  and  when  so  established  on  a  hearing  of  all 
proper  parties  cannot  be  impeached  in  any  collateral  proceeri- 
ings.*°  "*®  In  Wright  v.  DouglasSy^^  Mr.  Justice  Gridley  said; 
**The  want  of  jurisdiction  may  always  be  shown  by  evidence, 
except  in  one  solitary  case,  viz.f  when  jurisdiction  depends 
on  a  fact  that  is  litigated  in  a  suit,  and  is  adjudged  in  favor  of 
the  party  who  avers  jurisdiction,  then  the  question  of  jurisdic- 
tion is  judicially  decided,  and  the  judgment  record  is  conclu- 
sive evidence  of  jurisdiction,  until  set  aside  or  reversed  by  a 
direct  proceeding.''  The  jurisdiction  of  a  court  does  not 
depend  upon  the  circumstance  of  the  record  disclosing 
such  a  state  of  facts  to  have  been  really  shown  in  evidence,  as 
to  warrant  the  exercise  of  its  authority .^^ 

Clopton,  J.,  in  Goodwin  v.  SimSy^'^  after  referring  to  a  num- 
ber of  decisions  said  :  **  The  rule  deducible  from  these  decisions 
is,  that  when  the  Court,  by  the  recitals  of  the  decree,  ascertains 
the  jurisdictional  fact,  such  adjudication  is  final  and  conclusive 
when  the  decree  is  collaterally  assailed ;  and  if  the  decree  is 
silent,  the  jurisdictional  fact  may  appear  from  other  parts  of 
the  record.  As  the  entire  record  imports  absolute  verity,  the 
recitals  of  the  decree  may  be  explained,  limited,  or  qualified  by 
other  parts  of  the  record.  'I'he  entire  record  may  be  looked  to 
for  the  purpose  of  ascertaining  the  jurisdictional  facts,  when 
there  is  no  finding  by  the    Court;  for  jurisdiction  is  acquired 


4«  37  Am.  Deo.  209. 

4t  11  Am.  «t.  Bep.  261. 

4*  Andttrson  v.  Binford,  SSTenn.  310. 

*«•  Herm.  Comm.417. 
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from  the  fkcts  as  they  appear  in  the  entire  record ;  but  when 
the  power  to  ascertain  the  jurisdictional  fact  is  conferred  on  the 
Court,  and  the  Court  adjudges  that  it  has  jurisdiction,  it  is  not 
overcome  or  destroyed  because  other  parts  of  the  record  may 
not  be  sufficient  to  uphold  such  finding.^'    It  must  affirmatively 

appear  that  such  finding   cannot    be   true It 

is  unnecessary  to  decide  what  would  be  the  effect  if  other  parts 
of  the  record  contradicted  or  disproved  the  findings  of  the  Court 
as  recited  in  the  decree,  or  whether  such  findings  are  conclusive 
when  the  record  itself  shows  that  the  evidence  of  jurisdiction 
on  which  the  Court  acted  is  insufficient  to  establish  the  jurisdic- 
tional fact.  Evidence  outside  of  the  record,  whether  verbal  or 
written,  cannot  be  received  to  impugn  the  recitals  of  the 
decree." 

The  same  rule  is  held  to  apply  in  America  to  the  Courts 
of  limited  jurisdiction  also.  Thus  the  California  Supreme 
Court  laid  down  broadly  in  Grove  StreeU^^  that  even  "an 
inferior  court  may  determine  conclusively  its  own  jurisdiction 
or  power,  by  adjudicating  the  existence  of  facts  upon  the 
existence  of  which  its  jurisdiction  or  power  depends." 
However,  the  New  York  Supreme  Court  in  Dyckman  v. 
Mayor^^^  said  :  •*  On  examining  the  authorities  respecting  the 
conclusiveness  of  records  on  jurisdictional  questions,  there  will 
be  found  great  and  irreconcilable  diversity,  and  I  shall  place 
my  opinion  on  this  question  in  one  single  proposition,  which  is 
supported  by  several  cases,  and  contradicted  by  none;  and  that 
is,  that  when  the  jurisdiction  of  a  Court  of  limited  authority 
depends  on  a  fact,  which  must  be  ascertained  by  that  Court,  and 
such  fact  appears,  and  is  stated  in  the  record  of  its  proceedings, 
a  party  to  such  proceedings,  who  had  an  opportunity  to  con- 
trovert the  jurisdictional  fact,  but  did  not,  and  contested  upon 
the  merits,  cannot  afterwards,  in  a  collateral  action  against  his 
adversary  in  those  proceedings,  impeach  the  record,  and  show 
the  jurisdictional  fact  therein  stated  to  be  untrue."  The  Supreme 
Court  of  Ohio  observed  in  Anderson  v.  Commissioners,  that 
matters  collateral  to  the  merits  and  precedent  to  the  exercise  of 
jurisdiction  by  an  inferior  court  are  not  concluded  by  the  judg- 
ment except  when  the  statute  required  the  court  to  pass  upon  them. 
In  People's  Savings  Bank  v.  Wilcos,^^  the  Supreme  Court  of 
Rhode  Island  also  said  that  *^  the  rule  applicable  to  Courts  of  limi- 

S8  Baanon  v.  Poopl«,  1  Br»d.  App.  406.  I  «  IS  Ohio,  645. 

s«61Gfti.45t.  •«2Am.8t.B«p.804. 
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ted  jurisdiction  which  is  the  better  established  on  principle  and 
authority,  is  this:  that  where  the  jurisdiction  depends  on  some 
collateral  fact  which  can  be  decided  without  going  into  the  case  on 
its  merits^  then  the  jurisdiction  may  be  questioned  collaterally  and 
disproved,  even  though  the  jurisdictional  fact  be  averred  of  record, 
and  was  actually  found  upon  evidence  by  the  Court  rendering 
the  judgment.  .  .  .  But,  on  the  other  hand,  where  the  ques- 
tion  of  jurisdiction  is  involved  in  the  question  which  is  the  gist 
of  the  suit,  so  that  it  cannot  be  decided  without  going  into  the 
latter  question,  then  the  judgment  is  collaterally  conclusive, 
because  the  question  of  jurisdiction  cannot  be  retried  without 
partly  at  least  re-trying  the  case  on  its  merits,  which  Is  not 
permissible  in  a  collateral  proceeding." 

These  distinctions  have,  however,  been  sharply  criticized 
and  condemned  by  Mr.  Vanfleet  who  points  out  that  they 
attempt  to  draw  a  distinction  between  inferior  and  superior 
Courts  where  none  exists  ;^^  and  says  *•  they  overlook  the 
point  that,  in  all  Courts,  the  allegations  of  the  petition 
alone  can  be  examined  to  determine  the  jurisdiction  over 
the  subject-matter,  and  that  the  allegations  contained  in 
the  proof  of  service  or  recital  of  appearance  alone  can  be  exa- 
mined to  determine  the  jurisdiction  over  the  person  ;  and  that 
the  only  diflFerence  between  inferior  and  superior  Courts  is  one 
of  presumption  in  regard  to  jurisdiction  ;  and  that  when  this  is 
shown  by  the  record  of  an  inferior  Court,  its  adjudication  is 
entitled  to  the  same  respect,  collaterally,  as  that  of  a  superior 
Court."^^  Mr.  Black  says,  **  It  appears  to  be  undisputed 
that  if  the  jurisdiction  of  an  inferior  Court,  in  any  case,  depends 
upon  the  existence  ol  a  certain  fact  or  state  of  facts,  and  it  is 
shown  by  the  record  that  there  was  evidence  tending  to  prove 
such  facts,  and  that  such  evidence  was  adjudged  sufficient,  and 
the  Court  judicially  determined  that  such  tacts  existed,  then  the 
judgment  cannot  be  collaterally  impeached  or  contradicted.^  "^^ 
And  this  is  the  rule  as  to  all  the  facts  required  to  give  jurisdic- 
tion in  any  case.  If  there  is  a  total  defect  of  evidence  of  the 
fact,  the  summons  to  the  defendant  will  be  void,  in  whatever 
form  the  question  may  arise,  but  if  there  be  even  a  slight  proof 
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tending  to  make  out  a  proper  case,  the  summons  will  be  valid 
against  a  collateral  attack,  because  in  the  first  case  the  Court 
acts  without  authority,  in  the  other  it  only  errs  in  judgment 
upon  a  question  properly  before  it  for  adjudication.  The 
same  principle  applies  when  the  wrong  determination  of  a 
jurisdictional  fact  is  due  not  to  the  misappreciation  of  evidence 
but  to  a  mistake  of  law  ;  the  correct  rule  applicable  to  such  a 
case  being  that  **  if  the  question  is  colorable,  such  as  a  person 
unskilled  in  the  law  might  mistake,  it  will  shield  the  decision 

from  collateral  assault if  the  Jurisdictional  matters 

are  colorable,  the  proceeding  is  not  void."^^" 

The  correctness  of  the  main  rule  has  also  been  denied 
sometimes.  Thus  Bronson,  J.,  in  People  v.  CasselSj^  observed 
that  no  Court  or  officer  could  acquire  jurisdiction  by  the  mere 
assertion  of  it,  or  by  falsely  alleging  the  existence  of  facts  upon 
whicli  jurisdiction  depends.  Paige,  J.,  in  Harrington  v. 
PeopUy^^  in  Noyes  v.  Butler ^^^  and  in  Hard  v.  Shipman^^  said 
that  the  record  of  any  Court,  superior  or  inferior,  was  never  con- 
clusive as  to  the  recital  of  a  jurisdictional  fact,  and  the  defen- 
dant was  always  at  liberty  to  show  a  want  of  jurisdiction, 
although  the  record  averred  the  contrary,  because  if  the  Court 
had  no  jurisdiction,  i%  had  no  power  to  make  a  record,  and  the 
supposed  record  was  not  in  truth  a  record.  The  weight  of 
authority,  however,  is  in  favor  of  the  finality  of  the  finding, 
and  the  law  may  be  considered  settled  accordingly. 

ISO.     This  question  has  arisen  most  often  in  America  in 
Conclusive  effect  of  a    regard  to  a  finding  by  the  court  as  to  the 
6nding  as  to  service  of    service  of  a   process;  and   it  is  generally 
process.  held  that  when  the  statement  in  regard  to 

the  service  is  made  by  the  court,  it  must  be  conclusively  pre- 
sumed that  the  court  acted  upon  sufficient  evidence  and  with 
due  deliberation  before  making  it,  and  a  finding  or  recital  show- 
ing that  the  court  had  jurisdiction  is  not  disputable  virhen  a 

c  It  has  sometimes  been  held  that  where  jurisdiction  exists  over  a  general  subject- 
matter,  or  class  of  persons,  a  mistake  in  deciding  that  a  particular  case  falls  within  such 
general  subject-matter  or  class,  does  not  make  the  proceeding  void.  This  distinction  is 
not  applicable  to  such  cases,  and  Mr.  Vanfleet  points  out  «*   that,  "a 


*  an  error  in  holding 
juriscfiction  over  a  general  subject  by  a  mistaken  construction  of  doubtful  law,  is  no  more 
fatal  than  an  error  in  holding  that  a  particular  case  falls  within  a  general  subject  over 
which  jurisdiction  is  undoubted."  An  erroneous  finding  as  to  a  particular  case  being 
of  equitable  cognizance,  ^^  even  where  the  bill  shows  that  there  is  an  adequate  remedy  at 
law  *•  is  not  void. 

•2  Law.  Col.  Att.  96.  I  ««  5  Hfll.  161. 

•»  Law.  Coll,  Atl.  97.  •'  «  Barb.  607. 
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judgment  based  thereon  is  drawn  in  question  collaterally/^     In 
Collins  V.  Ryan,'^^  the  order  was  held  not  to  be  void,  even  though 
the  court  had   expressed   itself  satisfied   as   to  the  service  of 
the  process  on  too  feeble  evidence  or  even  without  proof    of 
sufl&cient  diligence.     The  recitals  in  the  decision  are,   however, 
to    be  taken   in  every  case,  with   the  whole   record,  so  that  if 
there   is  any  conflict  between  the  recitals  in  the  decision,  as  to 
the  terms  of  an  order,  and   the  order  itself,   the  latter  must 
control,  for  a  recital  of  the  order  must  yield  to  the  order  itself/^ 
In  Cloud  v.  Inhabitants^''^    there  was  a  recital  that  the  deifen- 
dant  had  been  duly  served  with  process,  but  when  the  service 
was  produced  it  proved  to  be  worthless,  and  the  judgment  was 
held  to  be  void  and  a  nullity.     In  Blodgett  v.  Schaffer,''^  it  was 
held  that  a  recital  in  the  judgment  as  to   service  of  summons 
would  not  be  conclusive  where  the  service  found  in  the  record 
was  fatally  defective.     The   same   principle    was  followed    in 
Grow    V.    Meyersieckf^^  in    which    it  was  said   in   substance 
that  the  notice  was  a  part  of  the  record,  that  it  showed  the  infir- 
mity on  its  face,  and  contradicted  the  general  recital  of  due  notice, 
and    thus  a  want  of   notice  appeared  from  the  whole  record. 
In    Hobby    v.    BuncW^   the    summons    ought   to  have  been 
served  on  the  defendant  personally,   but  the  return  showed  that 
it    was    served    by    leaving  it    at   the  defendant's    residence, 
and  the  service  was  held  by  the  Georgia    Supreme  Court  to  be 
void  in  spite  of  a  recital   of  due   service   in   the   decision,    and 
Bleckley,  C.  J.,   said:  **  It  follows  that   when   the  judgment 
recites  service,  and  there  is  a  return,  the  recital  is  always  based 
upon  the  return,  and  the  two   are   to   be   construed    together. 
This  recital,  therefore,  being  silent  as  to  the   mode   of  service, 
and  the  return  showing  that  the  mode  was  not  personal  service, 
but  by  leaving  a  copy  at  the  defendant's  residence,  the  conclu- 
sion results  that  the  rule  was  served  as  the  return  specifies,  and 
not  otherwise.     All  this  appeared  and  still  appears  on  the  face 

of  the  record That  the  return  is  a  part  of  the 

record  and  must  be  noticed  even  by  a  purchaser,  in  connection 
with  the  judgment  reciting  service,  is  well  established  by 
respectable  authority.^^  There  is  nothing  contrary  to  this  posi- 
tion in  Bightower  v.  Williamst^^  in  which  case  the  recital  in  the 
judgment  showed  due  service,   whether  construed  alone  or  in 


to  MoOftuley  ».  Fulton,  4  Pac.  R.  170. 

SShwn  •.  WUfong,  M  Mo.  3o6. 
ti  33  Barb.  647.  ,,    ,^^ 

»»  Mttntr  V.  Shipley,  W  Mo.  106. 
1*  86  Mo.  357. 
««  04  Mo.  653. 


»»  88  Mo.  411. 

'«  30  Am.  St.  Rep.  301. 

"  Settlemiar  v.  Sulliyan,  »7  U.  S.  Ui. 

Botsfbrd  o.  O'Connor,  67  III.  73. 

PolUrd  «.  Waffoaw,  13  Wis.  560. 
»•  88  Ga.  607. 
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connectioa  with  the  rest  of  the  record.  The  effort  was,  not  to 
supplement,  explain,  and  qualify  by  other  parts  of  the  same 
record,  but  to  overcome  the  recital  by  extrinsic  testimony. 
Here,  on  the  contrary,  there  is  no  resort  to  extrinsic  evidence, 
but  only  an  application  of  the  rule  that  the  whole  record 
or  judgment  roll  is  to  be  read  together."  However,  mere 
failure  to  find  an  affidavit  in  the  record  will  not  overthrow 
the  decree  with  its  general  recital  of  service  by  publica- 
tion, even  when  such  service  could  not  be  ordered  without 
an  affidavit  as  to  the  non-residence  of  the  defendants.^' 

In  Brickhouse  v.  Sutton,'>9  the  return  of  service  was  in  the 
name  of  the  deputy  sheriff  in  lieu  of  the  sheriff,  and  therefore  not 
le^l  evidence  of  the  service,  and  Merrimon,  J.,  in  delivering  the 
judgment  of  the  North  Carolina  Supreme  court,  said  •  '•  The 
defective  return  might  have  been  amended  upon  proper  appli- 
cation, if  the  facts  warranted  such  action.  But  the  court 
might  have  made  inquiry  and  ascertained  that  service  was 
actually  made  by  the  deputy  sheriff.  Indeed,  it  appears  from 
the  record  that  it  did.  It  is  recited  therein,  and  in  effect  adiudjr. 
ed,  that  service  of  process  was  made  on  the  defendants.  It 
would  be  more  satisfactory  if  the  recital  in  the  record  of  the 
fact  of  service  had  been  fuller,  and  made  some  reference  to  the 
evidence  of  service,  but  this  is  not  essential.  Every  intendment 
18  in  favor  of  the  action  of  the  court  and  its  sufficiency  The 
ascertainment  and  recital  of  facts  in  the  record  by  the  court 
imports  verity  and  binding  effect,  and  must  be  so  treated  for  all 
proper  purposes  of  the  action,  until  in  some  proper  way  the 
action  of  the  court  shall  be  successftilly  impeached  Thus  in 
this  case  it  must  be  taken  that  the  court,  acting  upon  proper 
evidence,  ascertained  and  set  forth  in  the  record  the  important 
fact  that  the  defendants  in  the  proceeding  in  question  wer« 
XctuaTr  "^     ^'''''^'^  *^^'°'*  them.-that  is,  seiyed  regularly. 

The  rule  was  enunciated  at  length  in  Treadway  v.  East, 
burn,''^  m  which  it  was  said :  "  If  the  recitals  in  the  i^cord 
show  affirmatively  that  the  court  was  without  jurisdiction  as 
to  the  person  or  the  subject-matter,  no  such  presumption  would 
obtain,  because  it  would  contradict  the  judgment  itself,  and 
destroy  the  rule  inhibiting  its  impeachment  in  a  collateral  pro- 
ceedmg.  In  determining  whether  such  judgment  affirmatively 
shows  that  there  has  been  the  service  of  citation   authorizing  it. 
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the  entire  decree  must  be  looked  to  and  considered ;  and  if  that 
portion  of  it  relating  to  the  question  discloses  that  there  was  no 
service,  or  serviceso  defective  that  a  judgment  by  default  thereon 
would  be  void  and   not    voidable,   and   the  remainder  of  the 
record  is  silent,  and  there  appears  no  finding  of  the  court  from 
which  it  may  be  inferred  that  there  was  either  service  or  an 
appearance,  then  the  absence  of  jurisdiction  would  affirmatively 
appear.     .     •     .     .     Iff  however,  other   parts  of  the  record, 
and  particularly  the  judgment,  which  is  the  final  act  of  the 
court,  entered  upon  full  consideration  of  all  the  facts  before  it, 
should,  as  in  the  present  case,  show  the  due  service  of  process 
or  other  facts  which  would  give  the  court  jurisdiction    of  the 
person,  then  it  would  affirmatively  appear  that  such  jurisdiction 
attached,  and  the  rule  would  apply  that  in  a  collateral  pro- 
ceeding the  recitals  import  absolute  verity,  and  cannot  be  con- 
tradicted.*'    This  was  quoted  with   approval   and    followed   in 
Heck  V.  Marlirif^^  in  which  Hobby,  J.,  said :  **  We  do  not  think 
that  it  was  competent  in  this  collateral  proceeding  for  the  appellee 
to  impeach  or  contradict  the  recitals  in  the  judgment  referred  to. 
The  Court  erred,  we  think,  in  permitting  this  to  be  done  by 
the  admission  of  the  evidence  to  which  the  appellants  objected.'* 
Speaking  of  the  eflPect  to  be  given  to  the  determination  or 
decision  of  a  Court  as  to  the  service  of  processes  on  the  defen- 
dants, Gholson,  J.,  in  Callen  v.  iS//wow,8»  said :  '*  Is  it  obligatory, 
unless  impeached  or  set  aside  in  the  mode  presented  as  to  other 
decisions  of  the  Court,  or  may  it  be  disregarded  as  null  and 
void  whenever  brought  in  question  upon  allegation  and   proof 
that  the  party  in  truth   had   no  notice  or  opportunity  to   be 
heard  ?     Hence  arises  a  conflict  between  principles  of  policy, 
which  require  the  former  conclusion,  and  principles  of  natural 
justice,  which  lead  to  the  latter;  and,  as  might  be  expected   in 
cases  of  such  conflict,  the  decisions  of  courts    have  differed. 
As  to  the  judgments  of  courts  of  general   jurisdiction,   the 
decisions  in  this  State  (Ohio),  though  perhaps  not  entirely 
uniform  or  consistent,  do  undoubtedlv  show  a  strong  inclination 
to  sustain  such  judgments  against  inairect  or  collateral   attacks 
on  their  validity  and  effect.     It  appears  to  have  been   thought 
that  natural  justice  is  satisfied  when  notice  is  required,  and  an 
impartial    tribunal    established    to    ascertain    anc|   determine 
whether  it  has  been  given.     Nor  can  it  properly  be  said  that 
such  a  tribunal  has  jurisdiction,  because  it  has  so  decided.     Its 
decision  is  binding  because  it  was  authorized  to  make  it,  and 
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because  public  policy,  and  the  respect  due  to  the  sovereignty 
it  represents,  at  least  in  tribunals  acting  under  the  same 
sovereignty,  require  that  the  decision  should  be  regarded, 
while  it  remains  on  the  record  unimpeached  and  unreversed." 
In  Coit  V.  Haven^^*  the  Connecticut  Supreme  Court  said  :  **  It 
will  not  be^  denied,  and  -has  not  been  on  the  argument,  that 
when  a  coun  has  jurisdiction  its  record  8[>eak6  absolute  verity, 
because  it  is  the  record  of  the  court's  doings;  and  being  a 
court  of  final  jurisdiction  there  must  be  an  end  to  the  matter 
in  dispute,  if  it  be  possible  to  reacli  that  end  at  all.  And  it  is 
so  necessary  that  confidence  should  be  reposed  in  courts  of  a 
high  character,  as  well  as  in  the  records  of  such  courts,  that  on 
the  whole,  and  in  view  of  all  the  considerations  affecting  the 
subject,  it  is  the  only  safe  rule  to  give  the  decisions  of  courts 
of  general  jurisdiction  full  effect  so  long  as  they  remain  in 
force,  rather  than  to  leave  them  open  to  be  attacked  in  every 
way  and  on  all  occasions.  Being  domestic  judgments,  they  can, 
if  erroneous,  be  reveiwed  by  proceedings  instituted  directly  for 
the  purpose,  and  reversed  on  error,  or  by  a  new  trial;  and  if  the 
danger  is  imminent  and  special,  relief  can  be  temporarily,  if 
not  finally,  obtained  by  application  to  a  Court  of  Equity.  Any 
other  rule  with  regard  to  judgments  of  such  courts  would  be 
attended  in  its  application  with  very  great  embarassment  and 
would  be  very  dangerous  in  its  general  operation." 

The  contrary  has  been  held  in  some'cases.  Thus  in  Pendleton 
v.  fVeedt^*  Comstockf  J.,said:**  I  think  it  isalwaysthe  right  of 
a  party  against  whom  a  record  is  set  up  to  show  that  no  juris- 
diction of  his  person  was  acquired,  and  consequently  that  there 
was  no  right  or  authority  to  make  np  the  record  against  him.*^ 
In  Bolton  v.  Jacks^^^  Jones,  J.,  said  ^*It  is  now  conceded,  at 
least  in  this  State,  tliat  the  bare  recital  of  jurisdictional  facts  in 
the  record  of  a  judgment  of  any  court,  whether  superior  or 
inferior,  of  general  or  limited  jurisdiction,  is  not  conclusive, 
but  only  prima  yaci^,evidence  of  the  truth  of  the  fact  recited, 
and  the  party  against  whom  a  judgment  is  offered  is  not,  by  the 
bare  fact  of  such  recitals,  estopped  from  showing  by  affirmative 
proof,  that  they  were  untrue,  and  thus  rendering  the  judgment 
void  for  want  of  jurisdiction."  Mr.  Freeman  says®'  **The 
principles  which  it  is  thought  are  sufficient  to  support  the 
practice  of  leaving  the  question  of  jurisdiction  over  the  parties 
always  open  to  dispute  on  collateral   proceedings  are,  that   the 

•4  7»  Am.  Doe.  S44.  I       ••  0  Bob.  (N.  T.)  108. 
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high  and  uncontrollable  verity  of  the  record  never  attaches 
until  the  court  has  obtained  jurisdiction  of  the  person  of  the 
defendant^as  well  as  of  the  subject-matter  of  the  action;  that  in 
the  absence  of  the  fact  of  jurisdiction  over  the  parties,  there  is 
no  power  competent  to  make  h  record;  that  the  thing  offered  as 
a  record  may  be  nothing  but  an  unauthorized  paper;  that  the  law 
contemplates,  upon  reasons  of  natural  justice,  that  no  man  shall 
be  deprived  of  any  of  his  rights  of  person  or  property  without 
an  opportunity  of  being  heard;  that  whenever  the  judgment  of 
any  tribunal  is  about  to  be  used  in  any  proceeding,  whether 
direct  or  collateral,  it  is  incumbent  on  the  court  wherein  it  is 
offered  to  inquire  into  the  jurisdiction  of  the  court  rendering 
the  judgment;  and  that  no  court  can  bring  a  party  within  its 
power  by  virtue  of  false  findings  and  recitals.^^  "  But  he  himself 
adds  in  another  place,  *^  That  the  matters  intended  by  a  court 
of  record  for  its  memorials  may  be  proved  not  to  be  a  record  by 
parol  evidence  is  in  conflict  with  the  principle  recognized  firora 
the  earliest  times  of  our  common  law  that  the  plea  of  nul  tiel 
record  was  to    be  decided   only   by  inspection   of  the  alleged 

matter    of   record The    court    has     ample 

authority  to  make  a  record ;  and  it  is  not  true  that  this 
authority  is  dependent  upon  jurisdiction  over  the  party 
against  whom  the  record  speaks.  Neither  is  it  true  that 
maintaining  the  verity  of  the  record  in  collateral  proceed- 
ings is  more  repugnant  to  natural  justice  than  the  opposite 
course  would  be.  A  party  who  has  been  wronged  by  being 
judged  without  any  opportunity  to  make  his  defence  may 
avoid  the  jurisdiction  in  various  ways.  "  He  cannot  generally 
afiect  the  rights  of  innocent  third  parties  growing  out  of  a 
judgment  regular  on  its  face.  But  as  to  those  parties,  it  would 
be  as  great  a  violation  of  the  principles  of  natural  justice 
to  deprive  them  of  property  acquired  for  a  valuable  considera- 
tion, by  establishing  some  hidden  infirmity  preceding  the 
judgment,  as  it  is  to  deprive  the  defendant  of  his  rights  by 
maintaining  the  integrity  of  the  record.  And  as  the  law 
cannot  minister  abstract  justice  to  all  the  parties,  it  is  at  liberty 
to  pursue  such  a  course  as  will  best  subserve  public  policy.  This 
course  requires  that  there  should  be  confidence  in  judicial 
tribunals,  and  that  titles   resting  upon  the  proceedings  of  these 

tribunals   should   be   respected   and  protected 

The  hardship  arising  from  an  erroneous  or  inadvertent  decision 


tt  Qoady  »  Hall,  30  HI.  K».  I  Gwin ».  McCarroll,  1  Smedei,  ft  M.  S61. 
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upon  jurisdictional  questions  is  no  greater  than  that  issuing 
from  an  erroneous  or  inadvertent  decision  upon  other  mat- 
ters. That  the  reversal  of  a  judgment  in  an  appellate 
court  shall  not  affect  rights  acquired  under  it  by  third  parties, 
is  a  rule  universally  and  uncomplainingly  acknowledged.'*^^ 

In  Axmanv.  iJueker^^  a  wrong  finding  as  to  a  writ  of  at- 
tachment was  held  not  to  be  void.  In  Sheldon  v.  Wright,^^  it 
was,  no  doubt,  held  that  where  a  defective  service  was  adjudged 
to  be  good,  the  defendant's  right  to  defeat  the  judgment 
collaterally  was  just  the  same,  whether  he  did  not  appear  or 
whether  he  did  appear  specially  and  contest  the  point  un- 
successfully; but  Mr.  Yanfleet  aptly  points  out  that  that 
case  seems  to  confuse  jurisdiction  over  the  person  with  jurisdic- 
tion over  the  subject-matter,  and  says,  **  Where  the  want  of 
jurisdiction  over  the  subject-matter  is  clear  beyond  all  debate, 
the  denial  of  a  motion  to  dismiss  cannot  make  the  judgment 
valid.  It  is  not  so,  however,  with  a  want  of  jurisdiction  over 
the  person.  It  is  possible  for  the  court  to  obtain  that.  And 
when  the  defendant  appears  specially  and  moves  to  dismiss  for 
want  of  service,  the  court  has  power  to  decide  that  motion. 
In  respect  to  the  motion,  it  has  jurisdiction  over  both  person 
and  subject-matter,  and  its  judgment  that  the  motion  is  not 
well  taken,  however  erroneous,  is  not  void,  and  cannot  be 
attacked  collaterally,  and  necessarily  shields  ti)e  judgment  in 
the  main  case,  even  though  it  may  show  an  entire  absence  of 
service.*'  ^ 

181.     The   competency  of  a   court's  jurisdiction  over  a 
Conditions  of  the  insti-     ^uit  is  not  affected,  however,  by  the  con- 
tution  or  cognizance  of    ditions  or  mode  of  its  exercise,  by  the  legal 
a  suit  do  not  affect     character  or  position  of  the  suit,  or  the 
jurisdiction.  procedure  prescribed  for  its  cognizance  or 

disposal,— nor  by  the  absolute  or  provisional  bar  of  the  suit  or 
the  inappropriateness  of  the  issues  tried  or  the  relief  awarded. 
Certain  preliminary  conditions  are  prescribed  in  some  cases  for 
the  institution  of  suits,  having  reference  usually  to  the  produc- 
tion of  a  certain  certificate,  to  the  giving  of  certain  notices,  to  the 
lapse  or  non-lapse  of  a  certain  period,  or  to  the  nature  of  the 
relief  that  can  be  decreed.  Thus  Act  XI  of  1859  for  sales  of 
land  for  arrears  of  revenue,  provides  that  no  suit  to  annul  a 
sale  made  under  that  Act  shall  be  received  by  any  court  of 
justice,  unless  it  shall  be  instituted  within  one  year   from   the 

••  Fr.  Jnd.  S49.  I      ti  36  Pae.  R.  OML 
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sale  becoming  final  and  conclusive.  Similarly  the  Madras 
Land  Revenue  Acts^'  provide  that  civil  courts  shall  not 
take  cognizance  of  certain  suits,  unless  they  are  instituted 
within  six  months  from  the  time  at  which  the  cause  of  action 
arose.  The  Bombay  Revenue  Jurisdiction  Act  1876^  enacts  that 
'^no  civil  court  shall  entertain  any  suit  against  Government  on 
account  of  any  act  or  omission  of  any  Revenue  Officer,  unless 
the  plaintiff  first  proves  that,  he  has  presented  all  such  appeals, 
allowed  by  the  law  for  the  time  being  in  force,  as  within  the 
period  of  limitation  allowed  for  bringing  such  suit,  it  was  pos- 
sible to  present.  The  Pensions  Act  1871,  provides  that  with 
certain  exceptions  therein  specified,  no  civil  court  shall  en- 
tertain any  suit  relating  to  any  pension  or  grant  of  money  or 
land-revenue  conferred  or  made  by  the  British  or  any  former 
Qovemment,  except  upon  receiving  a  certificate  from  the 
Collector  of  the  District  or  other  officer  authorized  in 
that  behalf  by  the  Government,  that  the  case  may  be  tried 
by  a  civil  court,  and  that  even  then  the  court  shall  not 
make  any  order  or  decree  in  any  suit  whatever  by  which 
the  liability  of  Government  to  pay  any  such  pension  or 
grant  is  affected  directly  or  indirectly .»^  The  cognizance  of  such 
a  suit  without  the  production  of  the  certificate  is  forbidden  even 
if  the  Government  is  not  a  party  to  the  suit.  But  it  is  only  the 
cognizance  that  is  forbidden,  and  a  suit  is  not  bad  ab  initio 
by  reason  of  its  having  been  filed  without  a  certificate.^ 

It  has  never  been  held,  however,  that  the  mere  fact 
of  the  institution  or  cognizance  of  a  suit  in  violation 
of  such  provisions  prevents  the  judgment  passed  in  it  from 
operating  as  res  fudicataj  or  even  avoids  it  collaterally. 
3t]ch  provisions  are  not  essentially  different  in  their  character 
from  those  enacted  for  barring  suits  before  the  accrual  of  the 
cause  of  action  or  after  the  lapse  of  the  period  of  limitation 
provided  for  them,  and  though  it  used  to  be  held  sometimes 
thiit  the  Court  in  taking  cognizance  even  of  such  suits  acted 
without  jurisdiction,  yet  it  has  long  been  quite  settled  that  it 
is  not  so,  and  that  the  bar  of  a  suit  by  Limitation  Law  does 
not  affect  the  jurisdiction  of  the  court,  and  even  the  validity 
of  a  judgment  passed  therein  at  least  against  collateral  attack. 
In   the    United  States  it  has  been  held  recentlv  in  Head  v. 


n  8oo.  69,  Madras  lot  n  of  1864. 

860.  81,  Madras  Aot  YI  of  1887. 
•«Beo.ll.  A«tXofl870. 
»»  Bataali  ».  Bajaram,  L  L.  R.  I  Bom.  79.     

Ji^){Pratapji«.  Balkrislinft,  I.  L.  R.  XTXI 
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UaiZI.  A,  90. 
Jiiaji  Pratapii  v.  Balkrisknfe,  I.  L.  K.  XVn 
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Ikmiek^  tbat  a  judgment  for  a  debt  barred  by  liiiQitation 
Law  is  not  void*  In  9ome  of  the  States  a  decree  for  a  claini 
prematurely  brought  is  held  to  be  void.®®  The  weight  of 
authority  is,  however,  in  favour  of  the  opposite  view.  The 
Indiana  Supreme  Court  has  steadily  ruled  that  a  judgment 
taken  either  adversely'*^  or  by  way  of  confession, ^^  on  a  claim 
before  it  was  due  is  not  void.  The  same  has  been  held  in 
Texas^  and  New  Jersey.^  In  fact,  it  appears  to  be  agreed  upon  as 
a  general  rule  that  a  judgment  is  never  void,  because  the  cause 
of  action  is  void.^  This  was  held  in  several  cases  when  the 
cause  of  action  was  a  void  contract*  or  a  void  judgment/ 
Even  the  grant  of  a  probate  on  a  will  void  for  attestation  has 
been  lield  not  to  be  void.^ 

A  contrary  view  has  been  taken  in  the  United  States  as  to 
certain  conditions  of  jurisdiction.  Thus  in  Bas$ick  Mining  Co. 
V.  SchoolfieLd^^  it  was  held  that  to  confer  actual  jurisdiction 
in  a  particular  case,  the  jurisdictional  power  of  the  Court  must 
be  invoked  by  such  proceedings  as  are  requisite  in  accordance 
with  the  law  of  the  particular  tribunal.  In  Furgenon  v. 
Jonet^  a  decree  was  held  to  be  void,  for  having  been  given 
without  the  consent  required  by  statute^  Lord  J.,  observing 
that  *<  when  jurisdiction  has  attached,  all  that  follows  is  but 
the  exercise  of  jurisdiction,  but  jurisdiction  does  not  attach  until 
the  conditions  upon  which  it  depends  are  fulfilled." 

182.  It  is  aUo  a  general  rule,  that  a  Court  has  no  power 
to  give  judgment  respecting  a  matter  not 
submitted  to  it  for  decision,  even  in  a  suit 
involving  other  matters  which  have  been  so 
submitted,  and  over  which  it  has  jurisdic- 
tion.^ In  Bobinson  v.  Duleep  Singh,^^ 
Lord  Justice  James  observed  that  **  if  the  court  had  gone  beyond 
the  rights  whicli  were  properly  in  issue  between  the  parties,  the 
decree  of  the  court  would  be  absolutely  null  and  void.'*  In  the 
United  States  it  was  held  in  Munday  v.  Vail^^  that  for  the  exercise 
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of  jurisdiction  by  a  Court  in  any  case,  the  point  decided  must 
be,  in  substance  and  efiect,  within  the  issue,  and  therefore  cogniz- 
able by  the  Court  in  the  suit.  As  to  a  defect  in  a  judgment  arising 
iVom  the  fact  that  the  matter  decided   was  not  embraced  within 
the  issue,  the  New  Jersey  Supreme  Court  in  that   case    said : 
"  Upon  general  principles,  such  a  defect  must  avoid  a  judgment. 
It  is  impossible  to  concede,  that    because  A.  and  B  are  parties 
to  a  suit,  a   court  can   decide   any    matter   in  which  they  are 
interested,  whether  such  matter  be  involved    in    the   pending 
litigation  or  not.     Persons  by    becoming  suitors  do  not  place 
themselves   for  all  purposes  under  the  control  of  the  court, 
and  it  is  only  over  those  particular  interests  which  they  choose 
to  draw  in  question  that  a  power  of  judicial  decision  arises. 
If,  in   an    ordinary  foreclosure  case,  a  man  and  his  wife  being 
parties,  the  Court  of  Chancery  should  decree  a  divorce  between 
them,   it   would  require   no   argument    to   convince  every  one 
that  such  decree,  so  far  as  it  attempted  to  affect  the  matrimonial 
relation,  was  void  ;  and  yet  the  only  infirmity  in  such  a  decree 
would  be  found,  upon  analysis,  to  arise  from  the  circumstance 
that  the  point  decided    was   not   within   the   substance   of  the 
pending  litigation.     In  such  a  case  the  court  would  have  acted 
within  the  field  of  its  authority,  and  the  proper  parties  would 
have  been  present;  the    single  but  fatal    flaw  having  been    the 
absence  from  the  record  of  any  issue  on  the  point  determined. 
The  invalidity  of  such  a  decree   does   not   proceed   from   any 
mere  arbitrary  rule,    but  it    rests  entirely    on    the   ground   of 
common  justice.     A  judgment  upon   a   matter  outside  of  the 
issue  must  of  necessity  be  altogether  arbitrary  and  unjust,  as  it 
concludes  a  point  upon  which  the  parties  have  not  been  heard. 
And  it  is  upon  this  very  ground,  that  the  parties  have  been  heard 
or  have  had  the  opportunity  of  a  hearing,  that  the  law  gives  so 
conclusive  an  effect  to  matters  adjudicated.     And   this   is   the 
principal    reason    why    judgments   become  estoppels."     This 
decision  was  followed   in    Reynolds  v.  Stockton^^'^   in    the  same 
State,    Van  iSyckel,  J.,  having  further  said  :    "  A  judgment  or 
decree  which  is  not  appropriate  to  any    part   of  the  matter  in 
controversy  before    the    Court  cannot  have  any  force.      The 
matter  in  controversy  is  that  exclusively  which  is  presented  by 
the  pleadings  and  the  issue  framed  thereby.     ...... 

The  decree  in  New  York  having  adjudicated  a  matter  not 
presented  by  the  pleadings  nor  within  the  issue,  can  have  no 
higher   efifect   than   a  judgment  rendered  in  our  own  Courts 

~~  IS  .1  Am.  St.  Rep.  305. 
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under  like  conditions.  Under  the  authority  of  Munday  v. 
Fat/,  it  must  be  treated  as  a  nullity;**  and  this  decision  has 
been  upheld  on  appeal  by  the  United  States  Supreme 
Court.^'  In  that  same  State,  it  has  been  held  again 
in  Jones  v.  Davenporty^*  that  a  decree  on  matters  outside 
the  issues  raised  by  the  pleadings,  is  a  nullity  collaterally. 
In  Indiana,  also,  it  has  been  held  in  several  cases,  that  a  judg- 
ment decreeing  that  one  defendant  is  surety  for  another,  when 
the  pleadings  disclosed  no  issue  about  it,  is  void.  In  Falls  v. 
WrighU^^  the  land  in  controversy  was  not  described  or  included 
in  the  widow's  petition  for  dower;  there  was  no  issue  «s  to 
whether  she  was  entitled  to  do.wer  in  it ;  and  the  Arkansas 
Supreme  Court  held  that  **  the  judgment  of  the  Probate  Court 
assigning  it  to  her  as  dower  was  aside  from  the  issue  which 
the  proceedings  presented,  and  was  therefore  void.*' 

It  has  sometimes  even  been  held  that  a  judgment  without 
an  issue  to  be  determined  by  it  is  a  nullity/^  ^^  because  until  an 
issue  is  formed,  there  is  no  question  before  the  Court  for  de- 
cision, no  subject-matter  upon  which  it  can  act.**  If  this 
view  were  tenable,  however,  the  power  of  the  judiciary  could 
and  would  be  entirely  evaded  by  defendant's  neglecting  to  in- 
terpose any  defence,  for  it  is  only  by  such  interposition  that 
an  issue  can  be  formed.  Nor  does  it  appear  to  have  ever  been 
directly  decided  that  the  invnlidity  or  even  the  nullity  of  the 
judgment  in  these  cases  is  due  to  the  want  of  competency  of 
jurisdiction  in  the  court,  and  not  simply  because  the  judgment 
in  these  cases  is  outside  the  issues  and  therefore  not  allowed 
by  law.  Besides  it  is  to  be  borne  in  mind  in  considering  the 
weight  of  the  American  decisions  in  regard  to  the  invalidity  of 
judgments  that,  as  will  be  explained  at  greater  length  in  Sec. 
186,  the  American  Courts  take  h  very  broad  view  of  the  absence 
of  jurisdiction  on  account  of  the  requirement  of  due  process  of 
law  introduced  into  the  constitution  by  the  fourteenth  amend- 
ment  thereof. 

183.     The   same  remarks  are  applicable   to  the  rule  re- 
cognized  by  some  Anjerican  courts  and 
Courts  have  jurisdiction     enunciated  by  some  American  text-writers 
to   |rant    only     the     J^   regard    to   courts    having  jurisdiction 
reiiei    ftwaruADie    m      ^j  1,1  x*   r  .\     .  1         ■ 

the  suit.  ^^  decree  only  the  relief  that  may    be   de- 

creed legally  in  the   circumstances.     Mr. 

i»  140  U.  8.  254.  I       J«  Steele  v.  Palmer,  41  Mlsg.  80. 

i«  17  Atl.  R.  670.  I  Armatrong «.  Barton,  42  Miss.  ij6«. 

!•  at)  Am.  Bi.  Bi^.  74.  |  Porterfleld  v.  Bailer,  12  Am.  Rep.  38V. 
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Freemaii  says:  **The  statement  that  juriadictioo  is  the   power 
to  hear  and  determine  is  liable  to  produce  the  impression  that 
where  it  exists,  any  determination  which  the  court  may  make 
is  valid,  though  in  excess  of  its  powers  and  liable  to  be  set  aside 
by  appeal  or  by  some  other  correctory   proceedings     The  de- 
termination of  an  action  is  not  confined  to  the  decision  of  issues 
of  law    and  fact  and  ordering  judgment  for  one  party   and 
a^cainst  another,  but  embraces  the  relief  granted ;  and  that  there 
shouiti  be  power  to  grant  the  relief  specified   in  the  judgment 
is  as  essential  as  that  there  should  be   power   to  entertain    the 
action  »nd  dispose  of  the  issues  of  law  and  iact   therein.     It   is 
true  that  there  is  great  difficulty  in  formulating  any  test  by 
which  to  determine  whether  a  judgment  granting   relief  other 
or  in  excess  of  that  authorized  by  law  may   be  disregarded  as 
void,  or  must  be  treated  as  valid    until   vacated    by   appeal   or 
otherwise ;  but  that  it  is  possible  for  a  Court  having  jurisdiction 
botii    of   the  subject-matter  and  of  the  parties  to  an  action  to 
pronounce  a  judgment  so  far  in  excess  of  its  powers  as  to  be 
wholly  or  partly  void,  we  think  must   be   conceded. "^^     Simi* 
larly,  in  pTindsor  v.  McVeigh^^^  Mr.  Justice  Field  observed 
that  '^  if  the  action  be  upon  a  money  demand,  the  court  has 
no  power  to  sentence  the  party  to  imprisonment;  if  it  be 
for  a   personal  tort,  the  court   cannot  order   the   specific 
performance  of  a  contract;   if  it  be  for  the  possession  of 
real  property,  the  court  is  powerless  to  admit  in   the   case 
the   probate  of  a  will/'     No  one  is   likely   to   controvert 
this,  but  as  pointed  out  by  Mr.   Vanileet,   it  is  not   safe  to 
draw   principles  from  imaginary   cases  which  never  have 
occurred,  and  doubtless  never  will  occur. 

In  Cormthe  v.  Oriffin^^^  commissioners  in  partition  in 
their  distribution  embraced  lands  other  than  those  contained  in 
the  petition,  and  the  court  confirmed  their  report,  and  it  was 
held  that  such  judgment  was  a  nullity,  as  the  jurisdiction  was 
confined  to  the  subject-matter  set  forth  and  described  in  the 
petition.  The  same  view  was  taken  in  Seamsierv.  Blackstockj^ 
in  which  Richardson,  J.,  in  delivering  the  judgment  of  Virginia 
Supreme  Court  said:  **  Where  a  bill  is  filed  to  sell  a  certain 
lot,  and  a  decree  is  entered  for  the  sale  of  another  and  diff*erent 
lot,  not  named  in  the  bill,  and  to  which  the  bill  has  no  rela- 
tion, such  decree,  as  respects  the  last-mentioned  lot,  isa  nullity." 
The  same   appears   to  have   been  held    in  Knopf  v.  MorelL^^ 

^1  Fr.  Jnd.  180.  I       >•  5  Am.  St.  Rep.  262. 

!•  83  U.  S.  288.  I        21  IS  N.  E.  B.  51. 
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In  Fithianv.  Monh,^  a  judgment  was  held  to  be  void,  on  the 
ground  that  in  addition  to  having  jurisdiction  over  the  subject* 
matter  and  of  the  person,  the  court  must  be  authorized  to  give 
the  kind  of  relief  which  its  judgment  assumes  to  grant.  Simi- 
larly where  a  creditor  brought  a  suit,  alleging  that  he  had 
lent  on  a  promise  that  the  defendant  would  hypothecate 
certian  land  as  security  therefor,  and  that  the  borrower  had 
conveyed  such  land,  in  trust,  for  himself  and  his  wife  for  life, 
with  remainder  to  his  children,  and  asked  that  the  trust  be 
declared  void  with  respect  to  his  claim,  and  the  court  proceed- 
ing beyond  the  prayer  of  the  bill,  annulled  the  deed  as  between 
the  trustee  and  the  Cestuis  que  trusty  it  was  held  that  pert  of 
the  decree  was  void.«'  On  the  same  principle,  where  a  widow 
sued  to  have  her  dower  assigned  to  her,  and  the  Court  after 
assigning  it,  of  its  own  accord  directed  the  sale  of  the  residue 
of  the  land  for  division  among  minor  heirs,  the  decree  of  sale 
was  adjudged  to  be  void. 

Speaking  of  the  cases  in  which  the  action  is  to  recover 
a  sum  of  money,  or  the  possession  of  real  or  personal  pro- 
perty, and  the  court  gives  judgment  for  a  sum  in  excess 
of  that  prayed  for  in  the  complaint  or  shown  to  be  owing 
by  its  allegations,  or  for  the  possession  of  property  different 
from  or  in  excess  of  that  described  in  the  complaint,  Mr. 
Freeman  say s«*:  **  As  to  such  excess,  there  has  been  no 
pleading  or  process  seeking  to  recover  it  or  notifying  the 
defendant  that  it  was  claimed  of  him.  Nevertheless,  it  has 
been  assumed,  rather  than  decided,  that  a  judgment  larger 
than  the  complaint  justified,  or  for  more  than  specified  in 
the  writ  cannot  be  avoided  collaterally.*^  ^*  In  some  States 
a  personal  judgment  rendered  against  a  garnishee,  where 
only  an  order  to  deliver  is  authorized,  has  indeed  been 
held  to  be  void.^  The  weight  of  authority  is,  however, 
against  that  view.  It  appears  to  be  generally  established 
that  in  a  suit  for  movable  property,  a  judgment  only  for 
its  delivery  or  for  its  value  will  not  be  void.*^  |n  Rector 
V.  Drury,^^  the  Court,  instead  of  ordering  the  delivery  of 
certain  corn,  gave  a  judgment  for  its  value,  and  the  judg- 
ment was  held  not  to  be  void  ;  and  Mr.  Yanfleet  justifies 
the  decision  on  the  ground  that,  *<  if  the  Court  hadgratited 
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relief  which  was  beyond  its  power  in    any   case    whatever, 
it  would  have  been  void ;  but  as  it  had  power  to   render  a 
personal  jud^J^ent  for  that  amount  in  a  proper  case,  doing 
so  in  an  improper  case  was  simply  the   wrongful   exercise 
of  power.**  ^®     In  a  later  case,  the  same  Court  again  took  a 
similar  view.'o     In  Massachusetts,  a  plaintiff  can,  in  certain 
cases,  recover  costs  only  if  he  recover  more  than  ten  dollars, 
but  an  order  awarding  costs  when  the  recovery  was  for  ten 
dollars  only  was  held  in  White  v.  Mors^^noi  to  be  void ;  and 
the  Supreme  Court  said:      •*  In  rendering  a  judgment   for 
costs,  the   defendant  was   not  acting  outside  or  in    excess 
of  his  jurisdiction;  his  error  was  an    error  of  judgment   in 
deciding    a    question    of  law    which  he   was  obliged   to 
decide,  and  which    was  within  the  scope   and  limits  of  his 
jurisdiction.'*     Mr.   Vanfleet   says,      "  Where  the  tribunal 
has  power  to  grant  relief  of  a  particular  kind,  an  error   in 
giving  too  much  or  not  enough,  is  never  void,  so  long  as 
it  does  not  exceed  its  possible  power  in  any   cause   of  the 
general  class  to  which  the  one  under  consideration  belongs. 
Thus  excessive  damages,  or  excessive   equitable  or  legal 
relief  given   in  a  particular  civil  cause,  the   court   having 
power   to  give  such   damages  or  relief  in  a  proper   civil 
cause— do  not  make  the  judgment  void.**     ....     All 
the  cases  agree,  that  a  judgment  within    the  general  scope 
of  the  allegations  is  not  void  because  not  warranted  by  the 
prayer     ....     When   the    matter  in    controversy   is 
referred   to   appraisers,   commissioners,    referees,    or  other 
similar  officers  to  take  evidence  and  report,  the  report  be- 
comes a  paper  in  the  cause,  and  is  a  part  of  the  record,  and 
if  it  is  broader  in  its  scope,  or   includes  property  or  matters 
not   mentioned  in  the  pleadings,   a    judgment   or   decree 
in   accordance  therewith   ought   not  to  be  held  void.'^  " 
In  Fletcher  v.  Eolmesj^^  there  was  no  prayer  for  a  personal 
judgment  against  the  defendant,  but  it  was  rendered  against 
him    on   his  consenting   to  it,   and    it  was  held  valid,  the 
Court  having  said:     **  We  can  conceive  of  no  reason  why  a 
judgment  entered   by  agreement,    by    a  Court   of  general 
jurisdiction,  having  power  in   a  proper  case  to  render  such 
judgment,   and   having  the   parties  before  it,    should  not 
bind  those  by  who^e  agreement  it  is  entered,  notwithstand- 

»»  Law.Ool.Att.785.  ""  I       *2  lAW.  OoLAtt.  788.  801. 

*o  BaraiasMn  v.  UoOabe,  <8  Wit.  471.  I      tt  35  Ind.  458. 
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ing  the  pleadings  would  not,  in  a  contested  case,  authorize 
such  a  judgment.  The  object  of  a  complaint  is  to  inform  the 

defendant  of  the  nature  of  the  plaintiff's  case 

If  he  wishes  to  waive  it,  or  agrees  to  the  granting  of  greater 
relief  than  could  otherwise  be  given  under  its  averments, 
without  amendment,  and  such  relief  is  given  by  his  consent, 
we  think  that  the  judgment  is  not  even  erroneous,  much 
less  void  as  to  him." 

In  a   late  case  in    Texas,    the    plaintiff  had   sued   to 
recover   the  half    of  a    league    of  land,    and   the  matter 
had  been    submitted    to   arbitratrors    who    awarded    him 
the  whole   league,   for    which   a  judgment  was  rendered. 
This  judgment  being  assailed  collaterally,  the   court  said  : 
**  A  decree  within  the  jurisdiction  of  the  court,  its  terms 
alone  will  determine  its  extent ;  and,  it  will  not,  in  a  colla- 
teral attack,  be  restricted   by   the  pleadings,     A  judgment 
erroneous  for  want  of  issues  by  the  pleadings  will  be  cor- 
rected  on    error  or   appeal,    but   it   is    not    void.*''*     The 
Missouri  Supreme  Court  said  in  Lewis  v.  Morrow^^^  that  a 
judgment  would  not  be   void,  <*  because  the  pleadings  did 
not  warrant  the  judgment ; ''  and  in  O^Reilly  v.  Nicholsony^^ 
that  *'a  judgment,  though  informal,    even  to  the  extent  of 
granting  a  relief  not    contemplated   in  the  petition,  when 
the  parties  are  before  the  Court  and  the  relief  is  within  its 
jurisdiction,    is    not    a    void    proceeding.*'     In     Allie    v. 
SchmiiZj^^  a  bill  in  equity  for  partition  against  husband  and 
wife   alleged    that   the    wife    owned   the    undivided    one- 
third;  and  without  any  cross-bill  between  the  defendants,  a 
decree  was  rendered    that  the  husband  and  wife  owned  the 
undivided  one-third,  and  it  was  set  off  to  them.     Afterwards 
in  a  suit  for  it  by  the  wife  alone,  it  was  held  that  the  decree 
in  the  husband*s  favour  could  not  be  attacked  by  her  col- 
laterally. 

184.     In  some  cases,  even  certain    ordinary  provisions 

relating   to   the   institution    or  cogni- 

Improper  institution  of     zance  of  suits   are   deemed  conditions 

proceedings  do^^^^^^       attached  to  the  exercise  of  jurisdiction, 

affect  competency  ot  . ,    *'        •  ^  i     i     i  j 

court's  jurifldicticn.        and  a   non-compliance  therewith  held 

to  constitute  a  defect  of  jurisdiction. 

It  has  thus  been  held   that  a  court  has  no  jurisdiction  to 

»i  Williamson   v.    Wright,     Tex.    UnreporUd    I  *«  45  Mo.  160. 

cases.  711.     Law.  Coll.  Alt,  803-58.  I  •»  17  Wis.  16U. 

sft  1  B.  W.  B.  03.  I 

68 


Digitized  by 


Google 


458 


IN8UFPICIKNCT  OF  PLAINT  DOES  NOT  AFFECT  JURISDICTION.  [8,  184« 


hear  and  decide  a  suit  or  an  appeal  within  its  jurisdiction 
and  cognizable  by  it,  if  it  is  instituted  in  a  court  not  having 
such  jurisdiction,^  even  though  it  may  be  transferred  to 
it  by  higher  judicial  authority.  The  Calcutta  High  Court 
held  in  Peary  Lallv.  Komal  Kishorey^^  that  it  could  **  direct 
the  transfer  of  an  appeal  only  from  a  court  having  juris- 
diction to  receive  and  try  it,"  and  that  decision  was 
approved  of  by  their  Lordships  of  the  Privy  Council  in 
Ledgard  v.  BulL^^  These  views  were  expressed  however 
on  appeal,  and  the  decision  of  a  court  having  jurisdiction 
does  not  appear  to  have  been  ever  held  void,  simply 
because  the  suit  in  which  it  was  passed  was  not  instituted 
in  it  but  was  transferred  to  it  from  a  court  in  which  it  was 
instituted  and  which  had  no  jurisdiction  over  it. 

Further,  it  appears  to  be  generally  agreed  upon  that  as 
the  preferring  of  a  plaint  or  petition  is  the  usual  and  regular 
mode  of  bringing  a  controversy  to  the  cognizance  of  a  Court, 
it  will  be  incorrecttomake  the  jurisdiction  depend  upon  the 
technicality  or  sufficiency  in  law  of  the  case  so  presented,*' 
and  that  if  such  a  case  is  stated; that  on  a  demurrer  the  Court 
may  render  judgment  in  the  petitioner's  favor,  it  is  an  un- 
doubted case  of  jurisdiction.^  In  Taylor V.  Coofe,*^ objections 
were  made  against  the  judgment  of  foreclosure  and  sale  on 
the  ground  that  the  petition  had  not  stated  facts  sufficient  to 
constitute  a  cause  of  action,  but  Maxwell,  J.,  in  delivering 
the  judgment  of  the  Nebraska  Supreme  Court  said,  "  The 
sufficiency  of  the  petition  is  not  a  test  of  jurisdiction.  This 
Court  so  held  in  Trumble  v.  PVilliams.^  The  court  may 
commit  an  error  in  sustaining  an  insufficient  petition.  That, 
however,  does  not  affect  the  validity  of  the  judgment,  if  no 
direct  proceeding  is  had  to  vacate  or  set  it  aside,  provided 
the  court  had  jurisdiction." 

It  has  been  said  that  ^*  if  the  petition  sets  forth  facts 
sufficient  to  challenge  the  attention  of  the  Court,  with 
regard  to  its  merits,  or  to  authorize  the  Court  to  deliberate 
with  respect  thereto,"  it  will  be  sufficient  to  confer  jurisdic- 
tion on  the  court.*^  The  Illinois  Supreme  Court  said, 
«*  Enough  must  appear,  either  in  the  application  or  the 
order,  or  at  least  somewhere  on  the  face  of  the  proceeding, 
to  call  upon  the  court  to  proceed  to  act ;  and  all  agree  that 


«o  PaohMni  «.  Awasthi  v.  Ilahi  Bakhsh,  I.  L. 

♦4  United  States  ».  Arredonds.  6  Pet.  700. 

a,  IV  All.  478. 

4&  19  Am.  St.  Rep.  436. 

*lI.L.B.VIOal.30. 

46  18  Neb.  144. 

*»  L.  R.  Xni  I.  A.  134. 

4Y  Head  V.  DanielH.  15  Pac.  R.  OH. 
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when    that  does    appear,   then    the   court    has    properly 
acquired  jurisdiction.*^  *'     Mr.  Vanfleet  taking  a  still  broad- 
er   view,   says :  "  I  conclude  that    allegations   immaterial 
and  wholly  insuflBcient  in  law  may  be  sufficient  *  to  set  the 
judicial  mind  in  motion,'  and  to  give  a  wrongful  but  actual 
jurisdiction  which  will  shield  the  proceedings   from  colla- 
teral attack.     It  seems  to  me  that  the  Indiana  case  (Ricketts 
V.    Spraker^^)   which   was  a  special   statutory  proceeding 
before  a  board  of  inferior  and  very  limited  judicial  power — 
announces    the   true   and   only   logical  rule,  namely,  that 
ifthereisany   petition  at  all   invoking  the   action   of  the 
court,  its  judgment  is  not  void.     The  Courts  of  New  York 
are  not  able  to  stand   by  their  early  rule   that,  where   a 
single  material  allegation  is   omitted  from  a  petition  in  a 
special  proceeding,  it  is  void.^^    ....     The  failure  to 
allege  any  matter  necessary  to  make  a  cause  of  action,  or 
the  allegation   of  matters   which  do  not  do  so,   when   the 
object  of  the  pleader  is   apparent  and  the  relief  sought  is 
within  the  power  of  the  Court  to  grant,  can   never  make 
the  judgment  void/*     ....     An  examination  of  the 
cases  will  show  that  each  allegation  required,  either  by  the 
Common  law  or  the  statutes,  in  proceedings  either  special 
or  general,  has  been  held  immaterial,  collaterally,  and  that 
its  omission  did  not  make  the  proceeding  void.     Thus  they 
have  all  been  eliminated.     If  the  omission  of  one  materia 
allegation  from  the   complaint,  affidavit   or   petition,  does 
not  make  the  proceeding  void,  it  is  difficult  to  see  why  the 
omission  of  more  than  one,  or   all  of  them,   should  do  so. 
Where  the   material  allegations  show   affirmatively  that  no 
cause  of  action  exists,   they   can  all  be  struck  out  without 
injury,  thus  letting   the   cause   stand   on   the  immaterial 
allegations;  and  if  a  judgment  rendered  with  such  material 
allegations  in  the  complaint  is  not  void,  as  the  cases  show, 
one   rendered   in  their  absence   cannot   be   void  for  that 
reason,  as  they  add  nothing  to  the  pleading.*'^^ 

The  contrary  has  often  been  contended,  and  sometimes 
even  held,  as  to  the  affidavit  generally  required  to  be  en- 
dorsed  on  or  filed  with  the  plaint  or  the  petition  of  appeal. 
In  Palmer  v.  Peierson,^^  the  appeal  was  required  to  be  pre- 
sented with  an  affidavit  by  the   appellant  or  some  person 

4«  Yoong  «.  Lorain,  61  Am.  Deo.  463.  i  so  Halloek  o.  Domiav,  60  N.  Y.  288. 

PiUgibbon  V.  Lake,  81  Am.  i>eo.  802.  si  Law.  Ool.  Att.  83. 

Vide  alao,  Malford  «.  Stalxenback,  46  ni.  309.  sa  Law.  Gol.  Att.  f». 

4»77Ind.371.  I  «»1N.W.B.73. 
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authorized  by  him,  as  to  its  being  made  in  good  faith,  and  it 
was  filed  by  an  unautliorized  person,  and  it  was  held  that 
even  a  subsequent  ratification  of  it  by  the  appellant  himself 
would  not  give  jurisdiction  to  the  court  over  the  subject- 
matter.  But  Mr.  Vanfleet  disapproves  of  the  decision, 
and  says  :  **  The  power  to  pass  upon  the  right  involved  in 
the  controversy  was  the  jurisdiction  over  the  subject- 
matter,  and  that  was  undisputed.  The  power  over  the 
person  of  the  appellant  was  the  question  in  controversy, 
and  he  could  waive  that  by  appearing  or  consenting."^* 
It  appears  really  that  the  question  was  not  of  jurisdiction 
at  all,  but  simply  of  procedure,  and  therefore  quite  irrele- 
vant so  far  as  jurisdiction  was  concerned.  In  Johnson  v. 
JoneSf^f  the  Supreme  Court  of  Nebraska  said,  **The 
affidavit  to  the  petition  was  not  an  element  of  jurisdiction 
without  which  the  court  could  not  act.  It  was,  at  most, 
merely  a  formal  part  of  the  petition— a  preliminary  form  in 
commencing  suit,  and  its  omission  amounts  to  one  of  those 
irregularities  which  cannot  be  collaterally  called  in  ques- 
tion, even  if  the  proceedings  had  taken  place  before  an 
inferior  tribunal."  This  has  been  approved  in  Trumble  v. 
WiUiams.^^  The  same  has  been  held  in  other  States  also/^ 
nor  will  an  order  be  void  simply  because  the  aflSdavit  re- 
quired does  not  show  who  the  afiiant  was/^  or  the  jurat 
had  been  omitted  to  be  recorded  by  inadvertence.^^  It  has 
also  often  been  held,  that  even  in  cases  in  which  a  plaint 
is  required  by  positive  law  to  be  verified  by  the  plaintiff,  as 
is  the  case  in  British  India,  the  absence  of  the  verification 
does  not  affect  jurisdiction  ;^°  and  as  observed  by  Mr. 
Vanfleet  '*if  its  entire  absence  does  not  affect  the  jurisdic- 
tion, of  course  mere  defects  in  it  cannot." 

185.     Mr.  Hawes  in  his  Work   on   the  jurisdiction  of 

courts    says   that    when    the   original 

Appellate  court's  juris-     court   has   no  jurisdiction  over  a  suit, 

diction   not  affected     ^^   appeal  will   not  confer  it  upon  the 

ttTxtn^i.     Appellate  court,  so  when  the  jurisdic 

tion   of    a    court    over     a     particular 

subject-matter   is   appellate   only,    the 

»*  Iaw.  Col.  Att.  434.  49  Cannon  «.  MoDaniela,  46  Tex.  303. 

*»  a  Neb.  188.  5»  Sheldon  v.  Wright,  5  N.  Y.  487. 

»«  84  N.  W.  R.  716.  Kruse  v.  Wilson,  79  HI.  233. 

»^  Spragina  v.  Taylor,  48  Ala.  530.  «o  Castleman  c.  Relf  e,  50.  Mo.  583. 
Myers  •.  Davis.  47  Iowa,  335.  Vine  dictnm  to   same   effijct,  in— 

Overton  ».  Granford,  78  Am.  Dec.  344.  j  PBrnnan  r.  Wattles,  49  N.  W.  E.  40. 

Waters  v.  Bates,  44  Pa.  St.  473.  Law.  Col.  Att.  335. 
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only  manner  in  which  the  authority  to  adjudicate  upon 
that  particular  matter  can  be  obtained  is  by  an  appeal  to  it 
in  a  regular  manner/^  This  view  was  adopted  in  a  number 
of  Indian  cases,  but  it  appears  to  be  now  settled  that 
where  a  Subordinate  Court  ha.^  no  jurisdiction  over  the  trial 
of  a  suit  or  an  appeal,  the  Appellate  Court  authorized  to 
hear  appeals  from  that  Subordinate  Court  has  power  as 
such  to  set  aside  its  proceedings  on  an  appeal.  In  Jwala 
Prasad  v.  Salig  Ram,^^  Straight,  J.,  (with  the  concurrence 
of  Sir  John  Edge,  C.J.,)  said:  **  A  preliminary  objection 
was  taken  to  the  hearing  of  the  appeal  on  the  ground  that 
as  no  appeal  lay  to  the  District  Judge,  a  fortiori  no  appeal 
lay  to  this  Court.  That  proposition  had  authority  in  cases 
to  be  found  in  I.  L.  R.  IV.  All.  237,'' and  1887  All.  W. 
N.  76,'*  to  both  of  which  I  was  a  party,  and  there  are  other 
rulings  of  mine  to  a  like  efltect.  I  have  for  sometime  past, 
after  consultation  with  the  rest  of  the  Court,  come  to  the 
conclusion  that  those  rulings  were  erroneous.*' 

186.     It  has  sometimes  been    contended   with    regard 
to  certain  other  provisions  of  the  law 
^""relatk^'to  ^roSre     ^^ P^^^c^^^^^  ^'^o,  that  they  constitute 
Iffecrfuri^sdfcS^  ^   condition   of  the  valid   exercise   of 

jurisdiction,  and  that  a  departure  from 
them  is  an  excess  of  jurisdiction.  Thus  in  Deokishen  v. 
Bansi,^^  Mr.  Justice  Straight  said  **  The  jurisdiction  of  a 
Judge  to  pass  an  order  of  remand  under  Sec.  562  was 
limited  by  the  terms  of  that  section;  and  that  being 
so,  the  jurisdiction  of  this  Court  was  similarly  limited  in 
dealing  with  an  appeal  from  his  order  preferred  under  Sec. 
588.  Under  these  circumstances  the  remark  made  in  the 
order  of  this  Court,  dealing  with  the  plaintifPs  right  of 
pre-emption,  can  only  be  regarded  as  an  obiter  dictum^ 
and  not  as  determining  any  question  as  to  the  pre-emptive 
right/*  The  expressions  denoting  absence  of  jurisdiction 
are  often  used  in  a  loose  sense  so  as  to  denote  also  the 
inability  arising  from  the  provisions  of  law  relating  to  pro- 
cedure, the  inability  arising  from  the  circumstance  that 
the  court  should  not  act  in  a  certain  manner.  Mr.  Justice 
Field  in  Windsor  v.  McVeigh^  referred  to  several 
instances  which  in  his  opinion  involved  such  a  departure 

<i  Haw.  Jar.  9.  i '  ««  toU  Bam «.  Ithar  Das. 

•  2  I.  L.  R.  Xm  All.  675.  «»  I.  L.  R.  Vm  All.  172. 

•«  KiBhna  Ram  v.  Hinga  Ul.  |  ««  83  U.  S.  283. 
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from  the  established  modes  of  procedure  as  to  render  a 
judgment  void.  Witli  regard  to  the  particular  question 
involved  in  that  case,  he  said  :  **  It  was  not  within  the 
power  of  the  jurisdiction  of  the  District  Court  to  proceed 
with  the  case  so  as  to  aflFect  the  rights  of  the  owner  after  his 
appearance  had  been  stricken  out,  and  the  benefit  of  the 
citation  thus  denied.  For  jurisdiction  is  the  right  to  hear 
and  determine,  not  to  determine  without  hearing.  And 
where,  as  in  that  case,  no  appearance  was  allowed,  there 
could  be  no  hearing  or  opportunity  of  being  heard,  and  there- 
fore could  be  no  exercise  of  jurisdiction.  By  the  act  of  the 
Court,  the  respondent  was  excluded  from  its  jurisdiction.'* 
Justices  Miller,  Bradley  and  Hunt  however  dissented  from 
that  view. 

Refusal  to  hear  a  defence  even  on  the  ground  that 
the  defendant  is  an  alien  or  a  rebel  has,  however, 
been  held  in  several  other  cases  also  to  invalidate 
the  proceedings.^^  In  Dean  v.  Nelson^^^  certain  foreclosure 
proceedings  taken  in  the  State  of  Tennessee  where  the  de- 
fendants had  their  home  were  held  void,  even  though 
notice  to  appear  had  been  published  in  accordance  with 
the  laws  of  that  state,  the  United  States  Supreme  Court 
observing  that — •'the  defendants  were  within  the  Confederate 
lines  at  the  time,  and  it  was  unlawful  for  them  to  cross 
those  lines.  .  .  A  notice  directed  to  them  and  published 
in  a  newspaper  was  a  mere  idle  form."  In  Earle  v. 
McVeighP^  also,  certain  judgments  were  held  void  on  the  same 

Erinciple-  In  Dorr  v.  Rohr^^^  the  Virginia  Supreme  Court 
eld  that  all  the  proceedings  founded  upon  a  notice  by 
publication  to  a  person  in  an  enemy  state  during  active  war 
would  be  void.  Lewis  P.  in  delivering  the  judgment  of 
the  Court  said:  **  All  communication  between  the  in- 
habitants of  the  confederate  states  on  the  one  hand,  and  of 
those  states  adhering  to  the  union  on  the  other,  was  pro- 
hibited by  law.  Hence  the  execution  of  the  order  of  pub- 
lication was  without  any  legal  effect  whatever.  It  did  not 
constitute  notice,  either  actual  or  constructive.  The  non- 
resident defendant,  had  he  seen  the  order  as  published, 
could  not  have  lawfully  obeyed  it,  even  if  he  had  had  the 
physical  power  to  have  done  so ;  and  consequently  all  pro- 
ceedings founded  upon  it  are  void.     This  is  well  settled» 

•7  Underwood  v.  McVeigh,  23  Gratt.  400.  I  <»  91 U.  8. 608. 

«•  10  WalL  168.  I  »o  3  Am.  St.  Bop.  loa. 
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both  on  principle  and  authority.  .  .  .  Notice  and  an 
opportunity  to  be  heard  are  essential  requisites  to  the 
jurisdiction  of  all  courts/'^*  In  the  case  last  cited,  Mr. 
Justice  Field  said:  **It  is  a  rule  as  old  as  the  law,  and  never 
more  to  be  respected  than  now,  that  no  one  shall  be 
personally  bound  until  he  has  his  day  in  Court,  by  which 
is  meant,  until  he  has  been  duly  cited  to  appear,  and  has 
been  afforded  an  opportunity  to  be  heard.  Judgment 
without  such  citation  and  opportunity  wants  all  the  attri- 
butes of  a  judicial  determination/* 

The  Courts  in  tbe  United  States,  as  observed  above, 
generally  take  a  broader  view  of  the  want  of  jurisdiction 
on  account  of  the  provision  in  the  fourteenth  amendment, 
that  **no  State  shall  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law,"  **  the  essence  of 
which,"  as  Mr.  Reno  says,  **  is  adequate  notice  of  suit  to  the 
defendant.  Notice  of  suit  is  required  in  order  to  afford  the 
defendant  an  opportunity  to  be  heard  in  his  own  defence,  and 
it  is  absolutely  essential  to  due  process  of  law. "^^  In  Stuart 
V.  Palmer  y^  the  New  York  Court  of  Appeals  s^^id  that  due 
process  of  Uw  **  Requires  an  orderly  proceeding,  adapted  to 
the  nature  of  the  case,  in  which  the  citizen  has  an  opportu- 
nity to  be  heard,  and  to  defend,  enforce  and  protect  his 
rights.  A  hearing  or  an  opportunity  to  be  heard  is  abso- 
lutely essential.  We  cannot  conceive  of  due  process  of  law 
without  this."  In  Pennoyer  v.  Neffy^  a  personal  judgment 
against  a  non-resident  upon  service  by  publication,  in  ac- 
cordance with  an  express  provision  of  a  statute  was  held 
to  be  void,  on  the  ground  of  the  statute  being  unconstitu- 
tional as  denying  due  process  of  law  to  the  defendant. 
Mr.  Vanfleet  observes  however  that — **  if  service  could  be 
dispensed  with  in  certain  proceedings,  and  errors  and 
irregularities  therein  disregarded  in  others,  without  ren- 
dering the  proceedings  void,  collaterally,  before  this 
guaranty  was  placed  in  the  constitution  of  the  nation,  the 
same  things  can  still  be  done  with  the  same  effect.'* ^^  Mr. 
Black  also  observes  that  if  the  defendant  is  not  allowed 
a  proper  opportunity  for  defence,  ♦*  it  seems  to  be  rather  an 
irregularity  or  failure  of  justice,  than  a  fatal  defect  in  its 


^>  Paltz  r.  Brightwell,  77  Va.  742.  f     '»  74  .V.  Y.  191. 

Galpin  r.  Page,  18  Wall.  360.  '«  95  U.  B.  714. 

t2  Uw.  Non.  Bes.  288.  I     **  Law.  Col.  Alt.  360. 
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jurisdiction."  ^^5  Distinguishing  a  defect  of  jurisdiction 
from  a  mere  error  or  irregularity  of  procedure  which  never 
voids  a  judgment  or  order,  Mr.  Hawes  says:  "  In  the  for- 
mer case  the  whole  proceeding  is  coram  non  judice  and 
void;  in  the  latter  the  proceeding  cannot  be  impugned  in 
a  collateral  action,  even  though  it  be  erroneous  upon  its 
face,  and  even  though  it  relate  to  a  fact  which  in  a  former 
stage  of  the  proceeding  might  have  been  essential  to  con- 
fer jurisdiction.  It  is  examinable  only  on  a  direct  pro- 
ceeding, as  by  an  appeal  or  a  proceeding  in  the  nature  of 
an  appeal,  and  where  there  is  no  remedy  of  that  kind  it 
concludes  for  ever.'* 

187.  Even  in  the  United  States,  however,  it  is  held 
that  mere  irregularity  or  defect  in  a 
process  or  its  service  will  not  render 
the  subsequent  proceedings  void.  Mr. 
Vanfleet  says  that  the  true  rule  deduc- 
from  all  the   cases  is — **  That   if  information  be  given 


Irregularities  in  a  pro- 
cess or  its  service  do 
not  avoid  jadgmeot. 


ed 

sufficient  to  warn  defendant  that  a  judicial  proceeding  is 
pending  against  him  in  a  particular  court,  and  the  proof 
of  service  is  sufficient  for  the  court  to  infer  that  he  has 
such  information,  the  proceeding  by  default  will  not  be 
void.  .  .  .  The  proceedings  are  colourable,  and  will 
withstand  a  collateral  assault.  A  Vermont  Statute  required 
a  justice  of  the  peace  to  indorse  upon  summonses  the  day, 
month  and  year  when  the  writ  was  presented  to  and  signed 
by  him,  and  declared  that  the  failure  to  do  so  should 
make  the  writ  void.  It  was  held  that  a  failure  to  do  so 
did  not  make  the  judgment  void  in  trespass  for  good  seized. 
The  Court  said:  *  The  general  principle  certainly  is,  that 
a  judgment  can  be  considered  void  in  no  case  except  where 
it  appears  from  the  judgment  itself  that  the  court  had  no 
jurisdiction/"  This  old  and  sensible  case  ought  to  settle 
the  law,  that  the  omission  of  any  matter  of  form,  even  in 
direct  violation  of  the  statute,  does  not  make  the  writ 
void."^^  A  mere  defect  in  the  notice  to  be  given  to  the 
defendant  is  not  such  an  irregularity  as  to  render  the  judg- 
ment  of  a  court  having  jurisdiction  void,  even  though  it 
may  be  a  sufficient  cause  for  reversal  in  a  Court  of  appeal.'^ 
In  Quarl  v.  Abbetty^^  the  Supreme  Court  of  Indiana  said: 


f  Bl.  Jad.  261. 

V*  AUon  0.  Huntington,  16  Am.  Deo.  704. 
*>•  Law.  Coll.  A tt.  306. 

w  Garleton  v.  Wa»hmgU)n»    Ins.    Co.,  35  N. 
U.168. 


Explained    in   Bruce  .o.  Gloatm&n,  84  Am. 
Dec.  111. 
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"  Where  there  is  some  notice,  although  defective,  the 
judgment  is  not  void;  if  there  is  notice,  although  irregular 
and  defective,  there  is  jurisdiction.'* 

The  entire  omission  of  the  defendant's  name  from  "the 
process  has  been  held  to  make  the  proceedings  void,®^and 
similarly  if  the  name  is  wrongly  given,  and  the  errOi;l|is 
such  that  it  must  mislead,  the  proceedings  will  be  vora,®^ 
especially  when  the  process  is  served  by  publication  as  in 
such  a  case  the  chance  of  misleading  is  much  greater.^' 
In  Vogel  V.  Brown  Township^^^  Elliott,  J.,  in  delivering 
the  judgment  of  the  Indiana  Supreme  Court,  said:  *•  The 
general  rule  is,  that  if  the  writ  is  served  on  the  party  by  a 
wrong  name,  and  he  fails  to  appear  and  plead  the  misnomer, 
he  is  concluded,  and  in  all  future  proceedings  may  be 
connected  with  the  judgment  by  proper  averments.®^" 
Merely  slight  mistakes  will,  of  course,  not  invalidate  the 
proceedings  f^  nor  will  the  omission  of  a  Christian  name 
from  the  process,^^  or  giving  only  the  initials  of  the  first  and 
middle  names  of  the  defendant  have  any  such  effect.®® 
Nor  are  proceedings  void  simply  because  conducted  in  the 
name  of  the  plaintiff  firm.®^  Where  a  process  was  issued  to 
an  attorney  of  G.  commanding  him  to  appear,  but  did  not 
mention  that  the  appearance  was  to  be  for  G.  it  was  held 
to  make  all  subsequent  proceedings  void.^^'  But  where  a 
process  was  addressed  to  the  guardian  instead  of  the  ward, 
but  duly  served  on  the  ward,  the  decree  was  held  not  to 
be  void.^'  if  the  process  does  not  mention  at  all  the  place 
for  the  defendant's  attendance,  the  judgment  will  be  void, 
"  but  errors  and  omissions  on  this  point,  which  could  not  or 
did  not  mislead  the  defendant,  would  have  no  such  effect. "^^ 
The  omission  from  the  process  of  the  mention  of  the  month 
and  giving  only  the  year  and  the  name  of  the  day  ;^^  or 
fixing  only  a  period  of  thirty  days  for  the  attendance 
of  the  defendant  instead  of  giving  in  accordance  with  the 
statute  the  month  and  day  on  which  the  term,  of  the  Court 
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Troyer  v.  Wood,  10  8.  W.  R.  42. 
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will  commence  f^  or  even  giving  a  wrong  date  as  that  of 
the  commencement,^^  or  making  a  process  returnable  on 
Sunday ,^^  does  not  render  invalid  the  decision  passed  on 
the  defendant's  default.  The  omission  of  the  signature  on 
the  process  by  the  Judge  or  the  clerk  will  also  not  render 
the  subsequent  proceedings  void.^^  The  omission  of  a 
seal  from  the  process  does  not  make  the  proceedings  void, 
and  this  was  held  where  a  seal  was  omitted  from  a  sum- 
mons,^°  or  writ  of  attachment,®^  or  citation  to  a  creditor  of 
an  insolvent  debtor,***  or  garnishment  process.*  The  same 
appears  to  be  the  correct  rule  in  cases  in  which  the  date 
fixed  for  the  return  is  earlier  than  that  allowed  by  law,* 
though  the  contrary  also  is  often  held.^     .     .     . 

Defective  service  of  process  gives  the  defendant  actual 
notice,  and  althoug^h  the  judgment  is  erroneous  it  is  not  void/ 
Mere  defects  in  service  do  not  make  a  judgment  against 
infants  void.^  In  Thompson  v.  Chicago  Ry.  Co.y^  it  has 
recently  been  held  that  service  which  cannot  mislead  is 
not  void,  and  where  a  citation  is  required  to  be  served  by 
posting  copies  in  two  languages,  the  omission  to  post  in 
one  does  not  affect  the  judgment  collaterally.^  In  Ah 
Men^^  Paterson,  J.,  said  :  **  The  fact  that  the  process  has 
not  been  served  by  the  proper  person,  or  at  the  proper 
place  or  time,  or  that  the  warrant  or  order  upon  which  a 
prisoner  has  been  arrested  is  void,  and  the  arrest  unlawful, 
will  not  render  the  judgment  void,  and  subject  to  a  colla- 
teral attack.®  After  final  judgment  of  conviction,  the 
jurisdiction  of  the  Court  cannot  be  questioned  by  an  inquiry 
into  the  manner  in  which  the  accused  was  brought  before 
it  ;  and  this  is  true,  even  though  the  prisoner  has  been 
kidnapped,  and  forcibly  brought  before  the  Court  from  a 
foreign  jurisdiction.^^"  In  Alabafna^i\dL  Vicksburg  Ry.  Go. 
V.  Boldingy^^  the  summons  for  the  Company  was  served  on 
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its  station  master,  and  the  mistake  was  held  not  to  affect 
the  validity  of  the  ej;*;>ar^e  judgment  passed,  on  the  ground 
of  want  of  jurisdiction.  Campbell,  C.J.,  said:—**  There  are 
cases  which  hold  that  one  sued  and  served  by  a  wrong 
name  may  disregard  the  summons.  All  agree  that  one 
summoned  by  a  name  not  his  own,  and  who  appears  and 
does  not  plead  misnomer,  waives  it,  and  is  bound  by  the 
judgment  in  the  wrong  name.  There  is  no  sound  reason 
for  a  distinction  in  the  two  classes  of  cases.  The  true 
view  is,  that  one  summoned  by  a  wrong  name,  being  thus 
informed  that  he  is  sued,  although  not  correctly  described 
by  his  true  name,  not  availing  of  his  opportunity  to  appear 
and  object,  whereby  the  true  name  would  be  inserted  in 
the  proceedings,  should  be  precluded  from  afterwards 
objecting.  Having  remained  silent  when  he  might  and 
should  have  spoken,  he  must  ever  afterwards  be  silent  as 
to  this  matter.  This  view  is  sustained  by  the  books.'- 
There  is  no  distinction  in  this  respect  between  natural 
persons  and  corporations." 

In  some  cases  certain  affidavits,  applications  or  orders 
are  required  before  an  order  for  the  constructive  service  of 
the  summons,  and  as  a  general  rule  it  has  been  held  by  the 
Courts  that  even  the  entire  absence  thereof  cannot  make 
the  judgment  void.  The  Supreme  Court  of  North  Caro- 
lina has  held  that  all  irregularities  and  errors  in  the  order 
for  publication  are  cured  by  the  judgment  of  the  Court 
acting  thereon. »3  Thus  even  in  the  States,  in  which  service 
by  publication  on  non-residents  is  allowed  only  on  an 
aflBdavit  to  the  effect  '*  that  the  defendant  cannot  be  found 
within  the  State  after  due  diligence,"  it  has  been  held  that  a 
statement  as  to  the  non-service  on  account  of  his  residence 
in  another  State,  will  not  render  the  judgment  subject 
to  collateral  attack.**  The  contrary  has  been  held  in  some 
cases.  Thus  where  the  affidavit  has  to  show  not  only  that 
the  defendant  is  a  non-resident,  but  also  that  personal 
service  cannot  be  made  upon  him  within  the  State,  the 
omission  of  the  latter  cause  from   the  atiidavit  has  been 
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held   to  make   the   proceedings   void.>^     And  in   Soule  v. 
Houqh}^  a  decree  was  held  to  be  void  twenty  years  after  it 
was  passed,  "  because  the  sheriflFby  returning  the  writ  four 
days  before  the  return  day  failed  to  exercise  due  diligence 
to  find  the  defendants;  and  it  was  also  held  to  be  impossible 
for  the  plaintiflFto  swear  that  the  officer  had  used  due  dili- 
gence."    In  Minnesota,  the   statute   requires   an   affidavit 
as   to   the   non-residence  of  the   defendant   and  as  to  his 
place  of  residence  being  unknown  to  the  plaintiff,  prior  to 
the  service  of  summons  by  publication ;    and  in  Barber  v. 
Morris,''  the  Supreme  Court   there  held   that   that   "  not 
having'been  done  until  after  the  publication  had  been  com- 
pleted  the  Court  acquired  no  jurisdiction,  and  its  judgment 
was  void."^^ 

Where   there   is   a  jurisdiction   over  a   subject- 
matter,    but    a   non-compliance   with 
any  procedure   prescribed  as  essential 
for  the  exercise  of  the  jurisdiction,  the 
defect,    it    is    generally    agreed   may 
always   be  waived.     Thus  in    Pisani  v. 
Attorney- General  for  Gibr altar, ^^  their 
Lordships  of  the  Privy  Council    held  that  the   parties  were 
bound  by  an  agreement  which  they  had  made  to  the  effect 
that   the  questions   between   them   should   be   heard    and 
determined  by  proceedings  quite  contrary  to  the   ordinary 
cursus  mricB.     In  that  case  the  original  information  was  with 
the  consent  of  the  parties  amended  so  that  the  rights  of  the 
defendants  inter  se  might  be   declared.     Before   the    Privy 
Council,  it  was  contended  that  the  decree  so  far  as  it  declared 
the  rights  of  the  defendant  must  be  regarded  as  the  award  of 
an  arbitrator,  and  that  no  appeal  would,  therefore,  lie  from 
it.     Sir  Montague  E.  Smith  in  delivering  their  Lordships' 
judgment  said  :    **  It  is  true  that  there  was  a  deviation  from 
the  cursus  curixe,  but  the   court  had  jurisdiction   over  the 
subject,  and   the   assumption   of  the  duty  of  another  tri- 
bunal is  not   involved  in  the   question.     Departures  firom 
ordinary   practice    by   consent   are    of  every  day  occur- 
rence  •    but     unless     there   is     an   attempt     to  give   the 
court  '  a     jurisdiction     which    it     does     not  possess,    or 
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something  occurs  which  is  such  a  violent  strain  upon  . 
its  procedure  that  it  puts  it  entirely  put  of  its 
course,  so  that  a  court  of  appeal  cannot  properly 
review  the  decision,  such  departures  have  never  been  held 
to  deprive  either  of  the  parties  of  the  right  of  appeal.*' 
His  Lordship  in  support  of  this  view  referred  in  the  judg- 
ment to  the  cases  of  Morris  v.  DavieSy^^  and  Stewart  v. 
Forbes,^^  and  distinguished  those  of  White  v.  Buccleuch,^ 
and  Bickeit  v.  Aform,^'  on  the  ground  that  the  decision  i" 
them  was  ultra  vires^  and  the  duty  of  another  tribunal. 
That  decision  was  followed  by  their  Lordships  in  Sadasiva 
V.  RamnlingOf^^  in  which  the  decree  did  not  award  future 
mesne  profits,  but  the  defendant  gave  security  for  their 
payment  for  future  years  while  maintained  in  possession 
of  the  decreed  lands  pending  appeals,  and  their  Lordships 
held  that  the  defendant  came  under  an  obligation  to  account 
in  execution  for  the  subsequent  mesne  profits,  which 
was  capable  of  being  enforced  by  proceedings  in  execution, 
and  which  made  the  accounting  a  question  relating  to  the 
execution  of  the  decree,  and  that  in  any  case  the  defen- 
dant was  estopped  from  pleading  that  the  mesne  profits  in 
question  were  not  payable  under  the  decree,  as  the  court 
had  general  jurisdiction  over  the  subject-matter ,  though 
the  exercise  of  that  jurisdiction  by  the  particular  proceed- 
ing might  have  been  irregular. 

The  same  principle  was  recognized  by  their  Lordships 
of  the  Privy  Council  in  Xerfg-arrfv.  j5mW,25  in  which  Lord 
Watson  in  delivering  their  Lordships'  judgment  said: 
**  There  are  numerous  authorities  which  establish  that  when, 
in  a  cause  which  the  judge  is  competent  to  try,  the  parties 
without  objection  join  issue  and  go  to  trial  upon  the  merits, 
the  defendant  cannot  subsequently  dispute  his  juris- 
diction  upon  the  grounds  that  there  were  irregularities  in 
the  initial  procedure  which,  if  objected  to  at  the  time,  would 
have  led  to  the  dismissal  of  the  suit  ....  The 
plaintiflTs  argument  as  to  waiver  really  rests  upon  the 
single  fact  that  the  defendant  personally  concurred  with 
the  plaintiff  in  petitioning  the  District  Judge  to  transfer 
the  suit  in  terms  of  Sec.  25  of  the  Procedure  Code  (from  a 
Court  which  had  no  jurisdiction,   and  the   defendant  had 
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been  contending  had  no  jurisdiction  over  it).  The  grounds 
of  that  petition  had  nothing  to  do  with  want  of  jurisdic- 
tion in  the  Lower  Court,  but  were  ordinary  grounds  of 
convenience,  which  would  justify  the  removal  of  a  suit  to 
the  higher  court  from  the  lower,  assuming  it  to  have  been 
properly  instituted  there.  Their  Lordships  are  unable  to 
nold  that  such  a  consent  to  a  transfer  operates  as.  a  waiver 
of  the  defendant's  preliminary  pleas  or  of  any  of  his  pleas. 
It  is  professedly  and  in  substance  nothing  more  than  a 
consent  that  these  pleas  shall  be  disposed  of  by  another 
than   the   Subordinate   Judge/' 

That  same  view  was  taken  by  their  Lordships  of  the 
Privy  Council  in  Minakshi  v.  Suhramanya.^^  Following 
these  last  two  cases,  it  was  adopted  and  acted  upon  in 
Sankumani  v.  Ikoran^^'^  by  Muttusami  Ayyar  and  Wilkin- 
son, J.J.,  who  said  :  "  The  notice  prescribed  by  Sec, 
26  of  the  Civil  Procedure  Code  is  intended  for  the 
benefit  of  the  party  in  the  suit  other  than  the  party  apply- 
ing for  transfer,  and  defendants  in  the  above  suit  would 
have  been  entitled  to  object  to  the  transfer  on  the  ground 
that  notice  had  not  been  given.  But  admittedly  .they  by 
their  conduct  in  going  to  trial  submitted  to  the  jurisdic- 
tion, and  not  only  suffered  the  Cochin  Court  to  pass  a 
decree  against  them,  but  also  appealed  from  that  decree 
without  taking  any  objection  to  the  jurisdiction  of  the 
court.  The  only  question,  therefore,  is  whether  they 
were  at  liberty  to  waive  their  objection  to  the  validity  of 
the  order  by  which  the  Cochin  Subordinate  Court  acquired 
jurisdiction.  In  Ledgard  v.  BuU^  and  Minakshi 
Subramanya^  the  Privy  Council  have  pointed  out 
(in  them)  that  in  cases  in  which  a  court  has  no  in- 
herent jurisdiction,  waiver  will  not  confer  jurisdiction;  but 
in  cases  in  which  a  court  has  jurisdiction,  but  there  has 
been  some  irregularity  in  the  initial  proceedings  upon 
which  it  exercised  : jurisdiction,  the  defect  is  one  which 
can  be  cured  by  waiver,  though  it  may  be  made  a  valid 
ground  of  objection  to  the  exercise  of  jurisdiction. 
It  must  not  be  overlooked  that  under  Sec.  25  the 
District  Court  can  of  its  own  motion  transfer,  and  the 
provision,  therefore,  as  to  notice  is  one  in  the  nature  of 
procedure  and   practice   as  observed  in  Park    Oate   Iron 

2«  L.  B.  XIV  I.  A.  160.  I  >t  LL.B.,  XmSfod.  213. 
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Company  y.  CoatesJ^^  *  mth  reference  to  13  and  14  Vict, 
C.  61,  Sec.  14,  and  in  Oraham  v.  Ingleby^^^  with  reference 
to  4  Ann.  C.  16,  Sec.  11.  It  is,  therefore,  clear  that  as  the 
objection  was  not  taken  by  the  parties  in  the  suit,  but  on 
the  contrary  waived,  any  defect  in  the  order  conferring 
Jurisdiction  on  the  Cochin  Court  must  be  held  to  have  been 
cured." 

Similarly,  West,  J.,  in  delivering  the  judgment  of  the 
Bombay  High  Court  in  the  case  of  Vishnu  Sakharam  v. 
Krfshnarao,^  said  :  *•  To  the  one  case  as  lo  the  other  the 
principle  applies  that  was  laid  down  in  A  npurnabafs  case 
and  in  the  subsequent  case  of  Gopalrav  v.  Bhavanrav.^^  The 
same  principle  has  lately  been  insisted  on  by  the  English 
Courts  in  analogous  cases — ex  parte  Pratt^"^  and  e:i  parte 
May.^^'  It  is  this,  that  where  jurisdiction  over  the  subject- 
matter  exists,  requiring  only  to  be  invoked  in  the  right 
way,  the  party  who  has  invited  or  allowed  the  court  to 
exercise  it  in  a  wrong  way  cannot  afterwards  turn  round 
and  challenge  the  legality  of  the  proceedings  due  to  his 
own  invitation  or  nej^rligence.  In  the  present  instance,  the 
Subordinate  Judge  has  for  many  years  been  carrying  on 
the  execution  under  an  order  of  the  High  Court  which  he 
was  bound  to  obey.  The  High  Court  had  jurisdiction 
over  the  matter  in  every  aspect  of  it,  and  the  sons  of  the 
judgment-debtor  contested  in  the  High  Court  the   right  of 

d  In  this  case,  Sir  Montague  Smith,  and  Brett,  J.J.,  observed  that  conditions  precedent 


procetiure  and  practice,  and  to  have  been  intended  for  the  benefit  of  the  respondent  and 
not  a  matter  with  which  the  public  were  concerned.  Brett,  J.,  observed  that  "where  the 
question  of  jurisdiction  does  not  arise,  Graham  v.  Inylehy  shows  tliat  in  civil  cases  such 
provisions  may  be  waive*!," 

e  CJotton,  L.  J.,  said  in  this  case  •  '*  Here  the  debtor  appeared  and  took  no  objection 
to  the  jurisdiction  of  the  Court  to  make  the  order.  And,  in  my  opinion,  if  the  Court  then 
had  power  under  the  (Bankruptcy)  Act  of  1869  to  make  the  adjudication,  if  it  had  pro- 
ceeded in  another  way,  and  there  was  good  ground  for  making  it.  wc  ought  not  to  allow  a 
rehearing  merely  because  the  order  was  made  in  a  wrong  form,  the  objection  not  having 
been  taken  at  the  time.  It  ih  true  that  at  that  time  there  ha* I  }>een  a  decision  as  to  the 
legal  eflfect  of  Sec.  169.  different  from  the  subsequent  decision  of  this  Court  in  ex  parte 
Pratt,  but  I  think  we  ought  not,  except  under  special  circumstances,  to  allow  a  rehearing 
merely  because,  since  the  order  complained  of,  was  made,  there  has  been  a  different  decision 
of  the  Court  of  Appeal  on  a  point  of  law."  Bo  wen,  LJ.,  said,  *•  I  think  the  true  ground  of 
our  present  decision  is  this,  that  the  debtor  had  no  right  to  allow  the  Court,  which  could 
have  exercised  jurisdiction  rightly,  to  exercise  jurisdiction  on  a  wrong  ground,  and  then 
to  come  to  the  Court  of  App^  and  say,  '  The  Court  below  harl  no  jurisdiction  to  make 
the  aiijudication  against  me.'  '* 

2«  L.  Bw  5  C.  P.  «84.  ,  11  1874  Bom.  P.  J.  27» 
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the  judgment-creditor  as  against  them  on  exactly  the  same 
grounds  that  they  could  have  taken  had  they  been  sued 
on  the  decree.  They  did  not  contend  that  their  liability 
could  be  enforced  only  by  a  fresh  suit  in  the  Subordinate 
Judge's  Court ;  and  having  chosen  their  ground,  and  taken 
their  chance  of  victory  in  the  execution-proceedings,  they 
could  not,  and  indeed  did  not,  ask  to  fight  the  battle  over 
again.  It  was  the  Subordinate  Judge  who  raised  the 
objection  for  them.  Had  there  indeed  been  no  jurisdic- 
tion over  the  subject-matter,  the  acquiescence  of  the  parties 
concerned  could  not  create  it;  but  as  there  was  a  jurisdic- 
tional power,  and  the  questions  at  issue  were  investigated 
and  determined,  the  irregularity,  according  to  the  sub- 
sequent ruling  in  another  case,  was  covered  by  the  assent 
with  which  this  court  acted.  See  Ex  parte  Anderson^^^ 
and  Murlaza  Hossein  v.  Bechunnissa.^^  ^'  ^  In  Puna  Bibee 
V.  Khoda  Buksh^^^'  a  suit  was  referred  to  arbitration 
without  the  consent  of  the  parties,  but  without  any 
objection  by  them  as  to  the  reference  to  arbitration, 
though  the  defendant  did  object  to  the  particular  persons 
appointed  to  act  as  arbitrators;  and  the  High  Court  held 
that  the  defendant  could  not  object  against  the  order  for 
the  first  time  in  special  appeal,  as  though  '*  it  was  an  irre- 
gular proceeding  which,  if  objected  to  in  the  proper  way 
and  at  the  proper  time,  might  have  been  set  aside,"  yet  it 
was  **  not  an  order  made  entirely  without  jurisdiction." 
And  that  decision  was  followed  in  Khemna  v.  Budoloo^^' 
in  which  the  reference  to  arbitration  was  made  in  a  rent- 
suit,  in  which  such  a  reference  was  not  allowed  at  all  ;  the 
Court  observing  that  '*  if  there  was  any  irregularity  in  the 
reference  to  arbitration   at  the  request  of  both   the  parties, 

/  In  Murtaza  Hosicin  v.  Bechunnissa,  a  party  to  au  arbitratoi's'  award  applied  to 
file  it  in  Court,  and  the  other  party  impugned  it  on  the  prountl  that  the  applicant  had 
not  produced  before  the  arbitrators  a  second  will  of  the  testator  to  whose  property  the 
award  related.  Sir  James  W.  Colville  in  delivering  their  Lordships' Judgment  said,  ''If 
there  had  been  a  clear  corutat  that  the  defendant  objected  on  this  ground  to  the  arbitra- 
tors' proceeding  to  make  an  award,  and  that  they  had  nevertheless  gone  on  to  make  their 
award  upon  the  terms  of  the  will  before  them,  their  Lordships  might  have  thought  the 
objection  sufficient.  Looking,  however,  to  the  proceedings  before  the  arbitrators,  and 
particularly  to  the  document  which  is  called  the  rejoinder,  they  think  that,  notwithstand- 
ing the  knowledge  that  this  document  was  withheld,  the  defendant  did  submit  to  take 
his  chances  of  the  arbitration,  and  that  he  cannot  now,  on  the  general  rule  upon  which  all 
courts  act  with  respect  to  awards,  be  allowed,  having  taken  his  chances  of  the  arbitration, 
to  set  aside  the  award  upon  the  ground  of  the  objection  taken." 


•»  L.R.  niL  A 


Lt>p.  47S.  I  s«  XZn  W.  B.  396. 

i.  m.  i  «'  I.  L.  B.  VI  Cal.  161. 


Digitized  by 


Google 


B.  189.]  MtoBs  nr  tzBitoiSB  ow  JUKisoxonoir  do  Hot  Amot  tTmsmcnon,  47^ 

we  think,  it  is  one  which  the  respondent  cannot  be  allowed 
to  object  to  in  appeal/* 

Mr.  Hawes  says,  "  If  a  tribunal  ever  has  jurisdiction 
over  a  particular  cause,  the  jurisdiction  may  be  restored 
by  consent,  although  the  power  may  have  been  executed; 
thus  a  former  judgment  or  decree  may  be  changed  by 
consent.  It  may  be  assumed  as  a  general  rule,  that  where 
a  court  has  jurisdiction  over  the  subject-matter  of  a  suit, 
irregular  proof  may  be  admitted,  by  consent  of  parties,  to 
show  that  the  particular  cause  is  properly  before  it."'® 

On  the  same  principle,  a  voluntary  appearance  by  the 
defendant  is  held  to  be  a  waiver  of  all  defects  and  irregu- 
larities in  the  process  issued  for  his  attendance,  and  its 
service.  Similarly,  the  Supreme  Court  of  California 
in  Porter  v.  Pico^^  said : "  Any  irregularities  in  obtaining  the 
attachment  were  waived  by  the  defendant  when  he  appeared 
and  answered  withouttaking  advantage  of  them,  by  motion 
or  otherwise,  in  the  course  of  the  proceedings.  The  pro- 
cess is  merely  auxiliary,  and  the  judgment  in  the  action 
cures  all  irregularities/'  And  this  remark  has  been 
approved  in  Harvey  v.  Foster^^  and  the  same  has  been  held 
in  other  States  also.*^  This  was  held  in  Clapp  v.  Oraves^''^ 
though  there  was  a  positive  enactment  to  the  eflfect  that 
a  summons  would  be  returnable  not  less  than  two  nor  more 
than  four  days  from  its  date,  and  that  *<  if  such  defendant 
be  proceeded  against  otherwise,  the  Justice  shall  have  no 
jurisdiction  of  the  cause." 

189.     It  is  a  settled  rule  of  law,  that  the  proceedings  of 
a   court  having  jurisdiction  of  the  sub- 
Errors  in  the  exercise  of    ject-malter  and  the  parties  are  not   void, 
iffecfcom    tenc  "^^f    '^^^®^^^  erroneous  they  may  be.     "It 
jurifldiction?  *°^^  ^      ^^  ^°'y  *'  ^^^  Merriman,  J.,  in  delivering 
the   judgment    of  the    North   Carolina 
Supreme  Court  in  Brickhause  v.  Sutton^^  "when  a  Court  of 
general  jurisdiction   undertakes  to   grant  a  judgment  in   an 
action  or  proceeding  where  it  has  not  jurisdiction  of  the  parties 
or  the  subject-matter  of  the  aotion,  and  this  appears  from  the 
record  by  its  terms  or  necessary  implication,  or  by  the  absence 
of  something  essential,  that  the  judgment  will   be  absolutely 
void,  and  have  no  effect/'    When  jurisdiction  attaches  in   the 

M  Haw.  Jot.  17.  I  «i  Dimn  v.  Orooker, » lad.  8M. 
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original  case,  everything  done  within  the  exercise  of  that 
jurisdiction,  when  collaterally  questioned,  is  to  be  held  con- 
clusive of  the  rights  of  the  parties,^  and  no  order  which  a 
court  is  empowered,  under  any  circumstances  in  the  course  of 
a  proceeding  over  which  it  has  jurisdiction,  to  make,  can  be 
treated  as  a  nullity,  merely  because  it  was  made  improvidently 
or  in  a  manner  not  warranted  by  law  or  the  previous  state  of 
the  case.*^  In  Elliott  v.  Peirsol^^  Trimble,  J.,  said  :  •*  Where  a 
court  has  jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause,  and  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  until  reversed  is  regarded  as  binding 
in  every. other  court.*'  In  Hotlisterw.  Abbott,^''  the  New  Hamp- 
shire Supreme  Court  said  :  "  Where  a  court  has  jurisdiction,  it 
has  a  right  to  decide  every  question  which  arises  in  the  cause, 
and  whether  its  decision  be  correct  or  otherwise,  its  judgment, 
until  reversed,  is  regarded  as  binding  in  every  other  court. 
In  no  collateral  way  can  the  parties  question  the  correctness  of 
a  judgment  which  has  been  rendered  between  them  in  a  court 
having  jurisdiction  of  them  and  of  the  subject-matter.  The 
only  way  for  them  to  investigate  such  a  judgment  is  by  a 
rehearing  of  that  cause,  either  by  writ  of  error  or  some  other 
legal  and  direct  mode.  For,  to  the  extent  to  which  the 
judgment  goes,  their  rights  have  been  considered  and  de- 
cided, and  they  have  submitted  to  that  decision,  either  from 
the  force  of  law  after  a  final  hearing  by  a  Court  of  last 
resort,  or  .from  a  disinclination  to  pursue  the  matter  further 
when  other  courses  of  procedure  for  rehearing  were  open 
before  them,  and  might  have  been  had  if  they  had  so  elected. 
Upon  this  point  the  authorities  are  numerous  and  decisive.'' 
This  was  quoted  with  approval  in  Haines  v.  Flinn^^  Maxwell, 
J.,  observing  that  it  "was  a  correct  statement  of  the  law.'* 

The  principle  underlying  this  rule  was  explained  in 
Voorhees  v.  United  States  jBan^,^  in  which  Baldwin,  J.,  said  : 
"  The  error  of  the  court,  however  apparent,  can  be  examined 
only  by  an  appellate  power ;  and  by  the  laws  of  every 
country  a  time  is  fixed  for  such  examination,  whether  in 
rendering   judgment,    issuing   execution,    or  enforcing   it  by 

process   of  sale  or  imprisonment If  that  time 

elapses,    common    justice    requires    that    what   a    defendant 
cannot    directly    do    in    the    mode    pointed    out     by    law, 

44  Cooper  V.  Bf^ynolds,  10  Wall.  908.  i  4V  64  Am.  Deo.  342. 
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he  shall  not  be  permitted  to  do  collaterally  by  evasion.  A 
judgement  irreversible  by  a  superior  court  cannot  be  declared  a 
nullity  by  any  authority  of  law.  If  after  its  rendition  it  is 
declared  void  for  any  matter  which  can  be  assigned  for  error, 
only  on  a  writ  of  error  or  appeal,  then  the  said  court  not  only 
usurps  the  jurisdiction  of  an  appellate  court,  but  collaterally 
nullifies  what  such  court  is  prohibited  by  express  statute  law 
from  even  reversing.  If  the  principle  once  prevails  that  any 
proceedings  of  a  court  of  competent  jurisdiction  can  be 
declared  to  be  a  nullity  by  any  court  after  a  writ  of  error  or 
appeal  is  barred  by  limitation,  every  county  Court  or  Justice 
of  the  Peace  in  the  Union  may  exercise  the  same  right,  from 
which  our  own  judgments  or  process  would  not  be  exempt." 
The  principle  was  cited  with  approval  in  Morrill  v.  Morrill,^^ 
in  which  Bean,  J.,  in  delivering  the  judgment  of  the  Oregon 
Supreme  Court,  said  :  *' After  a  court  has  acquired  jurisdic- 
tion, it  has  a  right  to  decide  every  question  arising  in  the 
case,  and  however  erroneous  its  decision  may  be,  it  is  binding 
on  the  parties  until  reversed  or  annulled.  Here  we  have  a 
competent  court  with  admitted  jurisdiction  of  the  subject- 
matter  and  the  parties,  with  full  power  and  authority  to  decide 
all  questions  arising  in  the  case,  and  it  is  sought  to  impeach 
the  validity  of  its  decree  because,  forsooth,  it  was  mistaken, 
either  as  to  the  law  applicable  to  the  facts  before  it  or  to  the 
facts  themselves.  The  principle  is  so  well  settled  that  it  is  said 
to  be  an  axiom  of  the  law,  that  when  a  Court  has  jurisdiction  of 
the  subject  matter  and  the  parties,  its  judgments  cannot  be  im- 
peached collaterally  for  errors  of  law  or  irregularity  in  practice."  ^^ 
In  ex  parte  Sternes,^^  Paterson,  J.,  in  delivering  the  judgment 
of  the  California  Supreme  Court,  said  that  it  was  one  of 
the  plainest  of  the  rules,  "that  from  the  time  of  the  service  of 
process  upon  the  parties  to  the  action  or  proceeding  the  Court 
acquires  such  jurisdiction  over  them  that  its  subsequent  pro- 
ceedings, however  irregular,  are  not  void/'  Mr.  Wells  says: 
«*  It  does  not  matter  that  the  evidence  on  which  the  former 
judgment  ws  based  had  been  improperlv  obtained.  If  it  were 
acquiesced  in  by  a  failure  to  appeal,  or  if  an  appeal  were 
ineffectually  taken,  it  is  nevertheless  conclusive,  and  constitutes 
a  positive  and  immovable  bar  to  another  suit  on  the  same  cause 
of  action. ^^"^^ 


so  23  Am.  St.  Bep.  05.  i  ss  n  Am.  St.  Rep.  251. 
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As  to  probate  proceedings,  Clopton,  J.,  in  delivering  the 
judgment  of  the  Alabama  Supreme  Court  in  Ooodwin  v.  8im$t^^ 
said*  stiU  more  broadly,  that^^t  is  well  settled  that  the  jurisdic- 
tion attaches  when  a  petition  is  filed  by  a  proper  party,  setting 
forth  any  of  the  statutory  grounds  for  a  sale ;  and  that  jurisdic- 
tion having  once  attached,  any  intervening  errors  or  irregu- 
larities in  the  proceedings  will  not  avail  to  avoid  the  sale 
when  collaterally  impeached.  It  has  accordingly  been  held 
that  though  the  failure  to  issue  citation  to  the  resident  heirs,  or 
to  make  publication  to  the  non-residents,  will  be  sufficient  to 
reverse  the  proceedings  on  appeal,  such  failure  does  not  affect 
the  validity  of  the  order  of  sale  on  a  collateral  attack.*'^^  In 
Semple  v.  Olenrij^^  Olopton,  J.,  in  speaking  of  the  judgment  of 
a  court  in  another  State,  said:  "  It  may  be  that  the  record  and 
proceedinors  abound  in  errors  and  irregularities,  but  the  decrees 
are  not  void/*  Mr.  Freeman  says:  **  Jurisdiction  being  obtained 
over  the  person  and  over  the  subject-matter,  no  error  or 
irregularity  in  its  exercise  can  make  the  judgment  void/®  The 
authority  to  decide  being  shown,  it  cannot  be  divested  by 
being  improperly  or  incorrectly  employed.  Error  of  decision 
may  be  corrected,  but  not  so  as  to  reach  those  who  have 
in  good  faith  relied  upon  its  correctness.'*^^  In  Estate  of 
Newmarii^^  Paterson,  J.,  in  delivering  the  judgment  of  the 
California  Supreme  Court,  said  :  "  The  fact  that  judgment 
was  rendered  upon  default  entered  before  the  time  allowing  the 
defendant  to  answer  had  expired  rendered  the  Judgment  errone- 
ous simply,  not  void."  in  Mitchell  v.  Atefij  Uorton,  C.J., 
in  delivering  the  judgment  of  the  Kansas  Supreme  Courts  said: 
**  Jurisdiction  having  been  obtained,  the  fact  that  the  judgment 
was  rendered  sooner  than  it  should  have  been  does  not  make  the 
judgment  void :  a  judgment  thus  rendered  is  irregular  only." 

The  same  view  has  been  taken  with  reference  to  the 
Indian  Law.  In  Bewa  Mahton  v.  Ham  Kishen  Singhy"^^  two 
parties  had  cross-decrees  against  each  other  for  different  amounts, 
and  notwithstanding  Sec.  246  of  the  Civil  Procedure  Code,  exe- 


»s  11  Am.  St.  Rep.  22. 

s«  Field  V.  Goldsby.  2S  Ala.  218. 

ii  24  Am.  Bt.  Rep.  897. 

58  WimbiBh  p.  Breeden,  77  Va.  324  ; 

Rosenheim  v.  Hartsock,  90  Mo.  357 ; 

Le-van  v.  MilUiolland,  1 14  Pa.  St.  49 ; 

Young  «.  Sellers,  106  Ind.  101 ; 

Soranton  v.  Ballard,  04  Ala.  402 ; 

Pox  V.  t;otiatfe,  ul  Va.  677  ; 

Liiidsey  v.  Dflano.  78  Iowa,  350 ; 

McCoy  V.  Ayrea.  3  Wash.  203 ; 

Lancaster  v.  Wilson,  27  Gratt.  629  ; 

Thaw  f>.  Palls.  136  U.  s.  619 ; 

State  V.  Smith,  19  A.  M.  Deo.  679 ; 


Sweet  V.  Ward,  43  Kan.  695 ; 

Gload  *.  El  Dorado  Oo.,  73  Am.  Deo.  526 ; 

Preston  v.  Clark.  9  Ga.  246  ; 

Boston.  &o.,  R.  R.  Co.,  v.  Sparhawk,  70  Am. 
Deo.  750. 

Oailleteaa  v.  Ingoaf.  14  La.  Ann.  623; 

Hathaway  v.  Uemmingway,  20  Conn.  191 ; 

Fleming  e.  Johnson,  26  Ark.  421 ; 

Ohase  v.  Cristianson.  41  Cal.  2.53. 
s«  Mulone7 1».  Dewey,  11  Am.  *t.  R^p.  131 ; 

Pursly  «.  Hayes,  92  Am.  Dec.  350. 
•0  7  Am.  St.  Rep.  146. 
««  1  Am.  St.  Rep.  231.; 
«»  L.  R.  Xm  I.  A.  106. 
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GutioQ  was  taken  of  the  deeree  for  the  amaller  amauat,  and  the 
High  Court  held  that  all  the  execution  proceedings  were  void. 
The  High  Court,  after  quoting  Sec.  246,  said  :     "  It    was  not 
competent  to  the  Munsif  by  his  judgment  to  modify  this  provision 
of  the  law,  even  if  it  were  his  intention  to  do  so.    .....    • 

Nor  does  it  appear  to  us  that  there  was  anything  in  the 
plaintiflfs  conduct  which  could  render  legal  and  valid  proceed- 
ings of  the  defendant,  which  were  without  the  sanction 
of  law.  When  the  defendant,  on  the  31st  August,  applied 
for  execution  of  his  cross-decree  for  a  smaller  amount, 
he  must  have  been  aware  that  the  plaintifTs  decree  had  been 
produced  to  the  Court,  and  that  since  the  order  of  the  Appel- 
late Court,  26th  July  1878,  it  was  capable  of  execution.  The 
defendant  accordingly  had  no  right  to  execution,  except  as 
provided  by  Sec.  246,  and  the  whole  of  the  Bubsequent  proceed- 
ings taken  in  execution  of  the  defendant's  decree  were,  in  our 
opinion,  a  nullity,  and  must  be  set  aside.*'  This  decision  was 
reversed,  however,  by  their  Lordships  of  the  Privy  Council,  and 
Sir  Barnes  Peacock  in  their  Lordships'  judgment  said,  **  The 
defendant  appellant  purchased  bond  fide^  and  for  a  fair  value, 
property  exposed  for  sale  under  an  execution  issued  by  a  court 

of  competent  jurisdiction  upon  a  valid  judgment 

A  purchaser  under  a  sale  in  execution  is  not  bound  to  inquire 
whether  the  judgment-debtor  had  a  cross-judgment  of  a 
higher  amount  any  more  than  he  would  be  bound  in  an  ordi- 
nary case  to  inquire  whether  a  judgment  upon  which  an  execu- 
tion issues  has  been  satisfied  or  not.  Those  are  questions  to  be 
determined  by  the  Court  issuing  the  execution.  To  hold  that 
a  purchaser  at  a  sale  in  execution  is  bound  to  inquire  into 
such  matters  would  throw  a  great  impediment  in  the  way  of 
purchases  under  executions.  If  the  Court  has  jurisdiction,  a 
purchaser  is  no  more  bound  to  inquire  into  the  correctness  of 
an  order  for  execution  than  he  is  as  to  the  correctness  of  the 
judgment  upon  which  the  execution  issues."  In  Batcshar  Nath 
V.  Faizul  Hasan,^^  the  High  Court  considered  that  the  assist- 
ant collector's  proceedings  were  in  some  respects  irregular  or 
defective,  but  still  held  his  decision  in  them  to  be  res  judicata. 
In  Meerjah  Janand  v.  Krishto  Ghunder^^^''  Mr.  Field,  J.,  in 
delivering  the  judgment  of  a  Division  Bench  of  Calcutta  High 
Court  said:  «*We  think  there  can  be  no  doubt  that  if  a 
Collector,  professing  to  proceed  under  the  provisions  of  Sec.  38 
f»f  the  Kent  Act  (Bengal  Act    No.  VIII   of  1869),    does   not 

«»  L  L.  R.,  V  All.  380.  ~\        •hi  I  L.R.  X.  Ual.  607. 
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ascertain  the  existing  rates,  but  proceeds  to  assess  rates,  in  other 
words,  proceeds  to  determine  what  rates  are  in  his  opinion  fair 
and  equitable,  he  exceeds  his  jurisdiction  and     his  proceedings 

are   null    and     void In     exercising    the   special 

powers  conferred  by  Sec  38,  the  Collector  is  bound  to  conform 
strictly  to  the  provisions  of  the  section,  and  if  it  plainly  appears 
on  the  face  of  his  proceedings  that  he  did  not  so  conform,  a 
finite  effect  cannot  be  gken  to  those  proceedings  and  the  judg- 
ment in  which  they  have  been  embodied.*'  This  observation 
was  a  mere  dictum  however,  as  the  court  held  that  it  did  not 
appear  that  the  Collector  did  not  conform. 

190.     Nor  is  the  competency  of  jurisdiction  affected  by  the 

circumstance,    that   the  proceedings    are 

Proceedings    at   unau-     ^y.^^^    ^^    ^    ^  ^^  unauthorized  time 

thorized  time  are  not  ,         i     i-P  t.    i  r.       i 

yoid.  ^r  on  a  close  holiday.     It  has  often  been 

held  that  a  judgment  to  be  valid  must  be 
pronounced  at  the  time  authorized  by  law/**  The  weight  of 
authority  is,  however,  against  that  view  ;  chiefly  on  the  ground 
that  a  court  sitting  at  a  wrong  time  is  at  least  a  de  facto  court, 
and  that  judgments  by  de  facto  courts  are  valid.^^  In  Smurr 
v.  Sfate^  the  propriety  of  this  ground  was  approved  on  prin- 
ciple, but  over-ruled  on  authority,  the  Indiana  Supreme  Court 
observing  that,  *'  if  a  judge  not  legally  elected  or  qualified  may, 
if  acting  under  color  of  authority,  pronounce  valid  judgments, 
it  cannot  be  doubted  that,  upon  the  same  principle,  judgments 
pronounced  at  a  term  not  legally  held,  but  yet  held  by  the 
duly  qualified  judge  under  color  of  law,  must  be  valid.  The 
reason  for  the  rule  is  stronger  and  clearer  where  the  Judge  de 
jure  holds  a  terna  of  court  at  an  improper  time,  but  under  color 
of  authority  ;  yet  the  law  is  quite  well  settled  that  the  acts  of 
a  judge  who  is  only  such  de  facto  are  not  void."  Later  on,  the 
ground  prevailed  in  the  same  court  in  Anderson  v.  Clamqn^^^ 
and  the  Tennesse  Supreme  Court  has  in  more  than  one  case^« 
expressed  an  opinion  in  favor  of  the  same  view. 

The  question  does  not  appear  to  have  been  judicially 
determined  in  England  or  this  country,  but  there  appears  to  be 
no  doubt  that  on  general  principles  a  judgment  delivered  at  a 
time  not  authorized  fay  law  will  not  be  void  on  that  account. 
Sunday  is  in  England  considered  a  (Zee  wow  ywrtdic?i5,   it   being 


«4  State  V.  Roberts,  8  Ney.  230. 

Dalton  V.  Libbey,  9  Nev.  192. 

Cooper  V.  Amerioan  Cent.  Ins.  Co.,  3  Col.  318. 
•<  Parker  «.  Kett,  1  Ld.  Bayxn.  668. 
M  105  Ind.  125. 


«'  24  N.  K.  B.  175. 

«»  Venable  v.  Cord,  ^  Head  682. 

Cheek  V.  Merchant's  N.  Ric,  9  Heisk.  489. 

Brewer  v.  State,  6  Lea.  196. 


Digitized  by 


Google 


8.190.] 


PROCKKDINGS  ON  A  HOLIDAY  ARE  NOT  VOID. 


479 


expressly  enacted  there  by  Sec«  6  of  29  Car.  II,  0.  7,  that  no 
person  or  persons  upon  the  Lord's  Day  shall  serve  or  execute, 
or  cause  to  be  served  or  executed,  any  writ,  process,  warrant, 
order,  judgment  or  decree,  and  that  any  such  service,  if  made, 
shall  be  void  to  all  intents  and  purposes  whatsoever.  The 
same  view  is  taken  in  the  United  States  on  the  authority  of 
Common  Law  ol  the  character  of  judicial  proceedings  taken 
on  Sundays.^®'  The  same  appears  to  be  held  by  the  American 
Courts  in  regard  to  judgments  delivered  on  other  days, 
expressly  made  holidays  by  Statu te.^o  On  general  principle, 
these  decisions  appear  to  be  wrong,  as  a  court  sitting  on  a 
holiday  is  not  otherwise  than  de  facto.  The  English  Courts 
have  therefore  taken  a  diflperent  view.  Speaking  of  Good 
Friday,  Easter  Eve,  and  certain  other  holidays  prescribed  by 
the  rules  of  Hilary  Term,  6  Wm.  4,  Petersdorff,  in  his  abridg- 
ment of  Common  and  Statute  Law^*  says,  "These  are  not  dies 
noTif  but  periods  of  vacation  for  the  courts  and  officers.  The 
proceedings  are  not  suspended.  The  offices  may  be  opened 
at  any  time  when  regularly  they  are  shut.  They  are  closed 
on  a  holiday  for  the  benefit  of  the  officers,  and  if  they  think 
fit  to  attend  they  may;  and  if  open,  judgment  may  be 
signed.^^ "  The  analogy  of  Sunday  cannot  certainly  apply 
to  other  holidays,  as  there  is  no  similar  provision  enacted  in 
regard  to  them,  as  there  is  in  regard  to  Sundays. 

In  this  country  a  sale  of  property  in  execution  of  a  decree 
on  a  close  holiday  has  been  held  to  be  valid. ^'  In  Ram  Das 
V.  The  Official  Liquidator ^^^  a  decision  was  passed  on  an 
enquiry,  a  part  of  which  was  made  in  the  presence  of 
the  parties  and  without  any  objection  from  them,  on  certain 
days  that  had  been  prescribed  under,  and  were  required  to  be 
observed,  as  holidays  under  Sec.  17  of  the  Bengal  Civil  Couits 
Act  1871 ;  and  on  an  appeal  from  the  decision  it  was  contended 
that  "  the  Judge  had  no  jurisdiction,  and  the  parties  could  not, 
by  consent  or  otherwise,  give  him,  as  a  Judge,  jurisdiction  to 


g  The  decision  in  Ecker  v.  FirBt  National  Bank^f^  is  not  against  that  view,  as  though 
in  that  case  a  judgment  dated  Sunday  was  held  to  be  not  void,  yet  the  record  showed  tlmt 
that  date  was  a  mistake. 


•»  Allen  9.  Godfrey,  44  N.  Y.  483. 
Bx  parte  White.  37  Am.  Rep.  466. 
VidBDietaixk— 
Bheannan  v.  State,  28  Am.  Rep.  401. 
Blood  e.  Bates,  31  Yt.  147. 
Pearce  e.  Atwood,  18  Mass.  324. 
Story  V.  Blliott,  18  Am.  Deo.  423. 
Davis  e.  Fisb,  48  Am.  Deo.  887. 
to  Hfimnens  e.  R«ntl«y,  88  MkAu  80. 


S«Sittiiigof  a  Ciroait  Court,  1  New-Zeal.  Ap. 
Gt.  881. 

Vide  Dicta  in  Bstes  e.  MiteheU,  14  All.  166. 

Lampe  e.  Manning,  88  Wis.  673. 
»i  fiO  (n).  2nd  Bd.  v 
^2  Benneu  v.  Potter,  8  C.  ft  J.  682. 
*s  Bisram  Maliton  v.  Sahib-un-nissa.  L   U  R. 

m.  AIL  388. 
f«I.L.R  IX  All.  866. 
^s  1  Atl.  B«p.  840. 
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enter  upon  the  inquiry,  or  to  hear  or  determine  the  matter 
which  was  before  him,  or,  in  fact,  any  matter  on  the  civil  side 
of  his  court,  upon  a  day  which  was  one  of  those  included  in 
the  list  prepared  by  this  court  of  days  to  be  observed  as  close 
holidays  in  the  courts  subordinate  to  this  Court."  Sir  John 
Edge,  C.  J.,  (Oldfield,  J.,  concurring)  said  that  Sec.  17,  **  was 
framed  in  the  interests  of  the  Judges  and  the  officials  of  the 
courts,  and  probably  also  in  that  of  the  Hindu  and  Muhama- 
dan  pleaders,  suitors,  and  witnesses,  whose  religious  observances 
might  interfere  with  their  attendance  in  court   on  particular 

days If    it  had    been    intended     by    the 

Legislature  that  a  judge  should  have  no  jurisdiction  or  power 
to  enter  upon  a  judicial  proceeding  or  inquiry  on  a  dose 
holiday,  and  that  if  the  judge  did  on  a  close  holiday  hold  a 
judicial  inquiry  the  proceedings  should  be  void,  it  would 
have  been  easy  for  the  Legislature  to  have  expressed  such 
intention  by   the  use   of   apt    words,    such    as    we   find    in 

Sec.  6  of  the  Lord's  Day  Act We  are  of  opinion 

that  on  such  a  close  holiday  as  that  in  question,  a  Judge 
might  properly  decline  to  proceed  with  any  inquiry,  trial 
or  other  matter  on  the  civil  side  of  his  court;  and  any 
party  to  any  judicial  proceeding,  if  present,  could  successfully 
object  to  any  such  inquiry  being  proceeded  with;  and  in  the 
event  of  any  such  inquiry  having  been  proceeded  with  in  his 
absence  and  without  his  consent,  would  be  entitled  to  hnve  the 
proceedings  set  aside  as  irregular^  probably  in  any  event,  and 
certainly  if  his  interests  had  been  prejudiced  by  sueh  irregu- 
larity. Tn  this  case  the  question  arises  whether  a  party  who, 
on  a  clof^  holiday,  does  attend,  and  without  protest  takes 
part  in  a  judicial  proceeding,  can  subsequently  successfully 
dispute  the  jurisdiction  of  the  judge  to  bear  and  determine 
the  matter  on  such  close  holiday.  It  appears  to  us  that  at 
the  furthest  the  entertaining  on  a  close  holiday,  and  deciding 
upon  a  matter  within  the  ordinary  jurisdiction  of  the  Court* 
is  an  irregularity  the  right  to  object  to  which  can  be,  and  was 
in  the  case,  waived  by  the  conduct  of  the  parties.** 

191.     Nor  can  the  competency  of  jurisdiction  be  affected 

by  the  unauthorized  character  of  the  place 

ProccedingB  at  anautho-     where   the   proceedings    are   held.     Mr, 

med  place  are  not    Freeman  says,  **  We  have  not  been  able  to 

discover    any    decision,    in    which    the 

question  was  involved^  holding  that  a  judgment  rendered  by  a 
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court  sitting  at  a  place  other  than  that  designated  by  law  is 
void.  On  the  contrary,  so  farasthe  question  has  been  judicially 
considered,  judgments  have  been  protected  from  collateral  assault 
on  that  ground,  and  it  may  fairly  be  inferred  from  the  decisions 
made  that  a  court  may,  when  necessary,  hold  its  session  and 
pronounce  judgment  at  places  other  than  those  appointed  by 
law."  '^  The  contrary  has  been  held  in  Georgia,^^  but  that  is 
because  a  special  Statute  there  expressly  provides  that  a  judg- 
ment rendered  at  any  place  other  than  that  authorized  will  be 
void.  The  Maine  Supreme  Court  also  held  in  White  v.  Miggs,^^ 
that  an  order  granting  probate  of  a  will,  passed  at  a  private 
house  was  void,  but  the  Tennesse  Supreme  Court  held  in 
Cheatham  v.  Brien,''^  that  a  judgment  rendered  at  a  place  four 
miles  from  the  court  was  valid  ;  and  even  a  judgment  rendered 
at  one's  house  was  held  to  be  valid  in  Price  v.  Petersy^^  but  in 
that  case  it  was  rendered  there  with  the  consent  of  the  parties. 

It  appears  to  be  generally  agreed  upon  that  the  judicial 
acts  done  by  a  judge  outside  his  territorial  jurisdiction  are 
void,^^  .and  an  order  to  an  administrator  to  lease  land  made  by  a 
judge  while  in  another  country  has  been  held  void  on  that 
ground.^'^  The  same  view  was  taken  in  Block  v.  Hendersoriy^^  ia 
which  Simmons,  J.,  in  delivering  the  judgment  of  the  Georgia 
Supreme  Court,  observing  that  a  judge  outside  the  local  limits  of 
his  jurisdiction,  is  not  a  judge,  said,  "  He  was  no  more  than 
any  private  citizen  ;  and  any  judgment  he  gave  outside  of  his 
jurisdiction  whether  by  agreement,  waiver  or  otherwise,  was 
no  more  binding  upon  the  parties  than  if  it  had  been  made 
before  a  private  individual."  The  contrary  has  been  held  by 
the  California  Supreme  Court  on  the  ground  that  the  court 
passing  the  judgment  at  an  unauthorized  place  is  a  de  facto 
Court.^*  In  England  the  proceedings  of  a  Court  Baron  held 
of  the  manor  were  held  void  in  Leach  v.  WhUtake^^^  but  a 
Court  baron  is  a  Court  of  a  very  peculiar  character,  and  the 
decision  does  not  appear  to  have  been  followed.  There  has  not 
been  any  general  authoritative  decision  on  the  point  in  England 
or  India. 


'•  Le  Grange  v.  Ward,  11  Ohio,  257. 

Berndon  o.  Hawkins,  65  Mo.  265. 
'*'*  Borzeman  v.  Singer  Mfg.  Go.,  70  Ga.  685. 

Reed  v.  Thomas,  66  e  a.  595. 

Rlook  V.  H«nderson,  8  S.  £.  R.  677. 
^»  37  Me.  114. 
'*•  3  H6Mi  662. 
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•0  16  Abb.  Pra.  197. 

81  Langwith  v.  Dawson,  30  U.  C.  0.  P.  876. 

•«  Capp«r  V.  Sibley.  23  N.  W.  R.  163. 

s»  14  ^.  St.  Rep.  138. 

•4  Gregory  o.  Bovier,  19  Pac.  R.  232. 

Vide,  Rouldin  o.  Bwart,  63  Mo.  330. 
•»  5  B.  &  Ad.  409. 
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192*    A  judgment  is  not   void,   simply    because    it    is 
erroaeous.     This  must  be  quite  evident 

^  frnrn      fViA      v 

does    not    render    it 


Merc  error  in  a  judgment     f^^^     ^jje    very    notion    of  jurisdiction, 


^^y^  which   is  the  power   to  determine,   not 

merely  the  power  to  determine  rightly. 
Any  number  of  decisions  may  be  cited  in  support  of  this  view,®*^ 
and  a  large  number  is  cited  by  Mr.  Vanfleet,  whereof  a  few^^ 
may  be  referred  to  here.  Thus  *Mhe  wrongful  allowance  of 
interest, °^  or  a  mistake  in  the  amount  due  to  a  legatee,^  or  in 
apportioning  liens,^do  not  make  the  judgment  void;  nor  is  it 
void  because  it  is  not  a  logical  sequence  from  the  opinion .^^ 
....  Where  a  court  has  power  in  certain  cases  to  render 
the  proper  judgment  itself  instead  of  reversing  and  remanding 
for  a  new  trial,  a  judgment  so  rendered  by  it  is  not  void 
because  the  case  was  not  a  proper  one.^^  A  judgment  discharg- 
ing the  sureties  on  an  administrator's  bond  is  not  void  because 
erroneous.^^  ....  A  decree  founded  upon  an  erroneous 
construction  of  a  will  is  not  void  for  that  reason,'*^^  nor  does  an 
error  in  deciding  that  a  will  makes  a  constructive  appointment 
of  an  executor,  make  the  appointment  void.^^  **  Mr.  Free- 
man citing  a  number  of  American  decisions  says,^  "Neither 
can  the  force  of  a  judgment  as  res  judicata  be  destroyed  or 
impaired  by  showing  that  it  was  clearly  erroneous,  and  ought 
not  to  have  been  rendered,  whether  such  error  resulted  from 
the  court  drawing  an  erroneous  conclusion  from  conceded  or 
established  facts,^^  or  making  a  ruling  during  the  progress  of 
the  trial  whereby  evidence  was  erroneously  admitted  or  excluded, 
or  the  law  misstated  to  the  jury,  or  one  of  the  parties  was 
otherwise  deprived  of  the  benefit  of  his  cause  ofaction  or  defence 
or  of  some  part  thereof.^®  Nor  is  the  eflFect  of  a  judgment  as  res 
judicata  lessened  when  thefkct  that  it  is  erroneous  is  established 
by  the  decision  of  the  highest  appellate  tribunal  in  the  State, 
rendered  in  another  action.^  **  Even  a  judgment  against  a  bank 
on  a  confession  by  its  president,  when  no  law  gave  him  such  a 
power,  has  been  held  not  to  be  void.*°^  Mr.  Freeman  says 
•*  The  following  judgments  even  though  irregular  are  not  void.* 


••  Sturgis  o.  Rogers,  26  Ind.  1. 
•1  Law.  Col.  AU.  780. 

•»  Jadge  of  Probate  o.  Robins,  6  N.  H.  246. 
Supervisors  v.  United  States,  4  Wall.  436. 
»»  Holden  e.  Lathrop,  32  N.  W.  R.  870. 
90  Central  Tmst  Oo.  v.  Seasongood,  0  B.C.  R.  676. 
»i  West  Feliciana  R.  R.  Oo.  o.  Thornton,  68  Am. 

Dea778. 
»>  Mc  Orimmin  v.  Cooper,  87  Tex.  428. 
9%  Veaoh  v.  Rice,  9  B.  C.  R.  730. 
94  Britain  v.  Oowen,  6  Hamph.  814. 
»»  CMtot  o.  8psnn,84  Miss.  204. 


»«  Fr.  Jnd.  444. 

*^  Leavenworth  e.  Chicago  R.  R.  Go.l34  U.  B.  68a 

Peck  «.  Culberson,  104  N.  C.  425. 

Crenshaw  r.  Julian.  4  Am.  St.  Rep.  710. 

Linehan  o.  Hathaway,  54  Gal.  261. 
»•  WiMlow  V.  Stokes.  67  Am.  Dec.  242. 

Sayre  v.  Harpold,  33  W.  Ya.  653. 
**  Stevenson  v.  Bdwards,  08  Mo.  622. 

rirost  V.  Frost,  21  S.  C.  601. 

Brown  v.  Ghithrie,  30  Hun.  20. 
J  00  Drexel's  Appeal,  6  Pa.  St.  272. 
1  Fr.Jud.2il». 
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*'  Judgments  on  obligations  not  yet  due,^  or  entered  before  the 
expiration  of  the  time  allowed  to  answer,^  or  based  upon  an 
assessment  of  damages  by  the  court  when  a  party  was  entitled 
to  a  jury,*  judgment  in  the  absence  of  taking  evidence  and 
making  findings,  the  statute  requiring  the  court,  before  pro- 
ceeding to  judgment  to  take  evidence  and  make  findings;^  a 
judgment  against  lands  for  a  sum  in  gross,  when  it  should  have 
been  against  each  parcel  separately,^  or  on  a  demand  which  the 
record  shows  was  barred  by  the  Statute  of  Limitations/  an  order 
approving  the  surrender  to  the  firm  creditors  by  the  survivors 
of  a  partnership  of  the  interest  of  a  deceased  partner,®  an  order 
making  an  irregular  and  erroneous  appointment  of  an  assignee 
in  bankruptcy,^  a  decree  authorizing  a  sale  without  redemption 
when  the  statute  gave  the  right  to  redeem, |^  a  judgment  based 
on  irregular  but  amendable  proceedings  in  attachment  ;^^  an 
order  approving  the  bond  of  an  assignee  in  insolvency  in  a  sum 
less  than  that  fixed  by  a  previous  order  of  the  court  ;*^  an  order 
alleged  to  have  been  influenced  by  the  interests  ofinfents, 
when  the  court  had  no  right  to  consider  such  interests;''  a 
decree  in  foreclosure  which  was  founded  on  a  complaint  which 
did  not  set  out  the  conditions  of  the  mortgage  foreclosed  ;**  a 
decree  appointing  a  new  trustee,  without  giving  notice  to  the 
trustee  superseded  thereby.^^"  In  Hope  v.  Blair j  *^  it  was  contend- 
ed that  the  Court  had  no  jurisdiction  of  the  subject-matter  of  the 
suit,  as  the  estate  which  the  decree  attempted  to  charge  was 
not  the  separate  estate  in  equity  of  the  married  woman  ;  but 
Macfarlane,  J.,  in  delivering  the  judgment  of  the  Missouri 
Supreme  Court  said  :  *'  When  the  Court  has  cognizance  of 
the  controversy  as  it  appears  from  the  pleadings,  and  has  the 
parties  before  it,  then  the  judgment  or  order  which  is  autho- 
rized by  the  pleadings,  however  erroneous,  irregular,  or  infor- 
mal it  may  be,  is  valid  until  set  aside  or  reversed  upon  appeal 
or  writ  of  error.  This  doctrine  is  founded  upon  reason  and 
the  *  soundest  principles  of  public  policy/  *  It  is  one*  says 
the  Court  of  Virginia  <  which  has  been  adopted  in  the  interest 
of  the  peace  of  society  and  the  permanent  security  of  titles^ 
If,  after  the  rendition  of  a  judgment  by  a  Court  of  competent 


»  Vide,  Supra,  S.  181. 

s  EBBig.  V.  Lower,  ISO  Ind.  239. 

Solomon  v.  Newell,  67  Ga.  572. 
4  Carter  v.  Boland,  53  Tex.  540. 

*  Oamer  v.  State,  28  Kan.  700. 

Jolinston  V.  San  Franoiaco  S.  TT.,  7  Am.  St 
Bep.120. 

*  Pritchard  v.  Midren,  81  San.  38. 
V  H«adv.  Danielg,  SSKan.  1. 

*  Tna  ».  Carriere,  111  U.  8.  201, 


»  Raymond  o.  Morrison,  50  Iowa,  371. 
30  Moore  v.  Jeffers,  63  Iowa,  202. 
11  Gonnolly  v.  Bdgerton,  22  Neb.  82. 

Harvey  v.  Foster,  64  Gal.  206. 
u  Luhra  o.  Kelly,  67  Oal.  280. 
i«  Woodhoose  e.  Fillbates,  77  Va.  317, 
1*  Berry  v.  King,  15  Or.  165. 
IS  Bassett  v.  Grafts,  129  Mass.  513. 
MfiKim  e.  Doane,  137  Mass.  106. 
i«  34  Am.  St.  Bap.  866. 
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jurisdiction,  and  after  the  period  has  elapsed  when  it  becomes 
irreversible  for  error,  another  Court  may,  in  another  suit, 
inquire  into  the  irregularities  or  errors  in  such  judgment, 
there  would  be  no  end  to  litigation,  and  no  fixed  established 
rights."  ^^  .  .  .  .  The  Court  unquestionably  had  juris- 
diction of  the  subject-matter.  Inquiry  cannot  be  made  in 
this  collateral  proceeding  whether  the  Court  committed  error, 
either  in  law  or  fact;  the  judgment  is  conclusive."  In  Mah' 
ney  v.  Dewey^^^  Scholfield,  J.,  in  delivering  the  judgment  of 
the  Illinois  Supreme  Court,  said  :  **  Whether  the  decree  is 
erroneous  in  respect  of  the  order  of  sale  or  not  cannot  a£Fect 
the  jurisdiction  of  that  Court  to  render  final  decree."  In 
Indiana  B.  Sf  W.  Ry.  Go.  v.  Alleuy^^  Elliott,  J.,  in  delivering 
the  judgment  of  the  Indiana  Supreme  Court,  said:  ''If  it  were 
granted  that  the  Court  erred  in  dismissing  the  proceedings, 
that  error  would  be  of  no  avail  in  this  collateral  proceeding. 
An  erroneous  judgment  stands,  as  between  the  parties,  until 
overthrown  by  a  direct  attack.**  In  Spencer  v.  Parsonsy^  Holt, 
J.,  in  delivering  the  judgment  of  the  Kentucky  Supreme  Court, 
said :  "  It  is  well  settled  that  a  judgment  which  is  merely 
erroneous  cannot  be  assailed  collaterally.  If  the  Court  has 
jurisdiction  of  the  person  and  the  subject-matter,  then,  how- 
ever irregular  may  be  the  proceeding,  the  judgment  is  merely 
erroneous,  and  is  binding  until  reversed  or  vacated  in  the 
manner  provided  by  law.'* 

193.     Indian  Evidence  Act,  1872,  Sec.  44,  lays  down  that 
any  party  to  a  suit  or  proceeding  may 

^Td^i  vSd         *    ®*^^^  ^^"^^  ^^y  judgment,  order  or  decree 
^^  ^  '  which  is  relevant  was  obtained  by  fraud. 

It  does  not  provide  however  as  to  the  effect  of  the  fraud  thus 
shown,  and  the  nature  of  the  eflFect  must  be  determined  on 
general  principles.  The  courts  are  not  quite  agreed  to  it  even 
in  regard  to  the  validity  of  a  judgment.  In  Mewa  Lall  v. 
BhujhuTiy^^  Phear,  J.,  in  deliveringthe  judgment  of  the  Calcutta 
High  Court,  said :  **  It  is  always  a  rule  of  the  English 
Courts  that  while  no  court  but  a  court  of  appeal  can  interfere 
with  the  decree  of  a  court  of  competent  jurisdiction,  yet  if  the 
decree  has  been  obtained  by  fraud,  it  shall  avail  nothing  for  or 
against   the    parties  affiected    by    it,    even  in   another  court.'* 

i"!  Lancaster  o.  Wilson,  27  Gratt.  624.  1  Paul  o.  Smith,  82  Ey.  4(1. 

See  also—  |  is  u  Am.  Bt  Bep.  136. 

Rosenheim  «.  Hartsook.  BO  Mo.  866.  i  is  3  Am.  St.  Bep.  660. 

Morris  v.  Gentrv,  89  N.  C.  248.  20  26  Am.  St.  bI^.  666. 


Porwr  V.  eile,  47.Vt  620.  j  ai  XXH  W.  E.  218. 
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The  other  High  Courts  have  taken  a  different  opinion  however. 
Thus  a  Division  Bench  of  the  Madras  High  Court  held  in 
Venkatratnanna  v*  Virammuy^^  that  a  decree  would  be  binding  on 
the  parties,  even  if  it  should  have  been  obtained  by  them  conclu- 
sively to  defraud  third  parties.  In  Ahmedbhoyv.  Vulleebhoyt^^ 
Latham,  J.,  held  that  a  judgment  obtained  by  fraud  would, in 
every  case,  be  binding  on  the  parties  and  those  claiming  under 
them.  The  same  view  has  been  taken  in  Chenvirappa  v. 
Puttappaf^*  by  West  and  Bird  wood,  J  J.,  who  said  :  '*  It  had 
been  said,  indeed,  that  a  decree  obtained  by  fraud  may  be 
impeached  in  any  collateral  proceeding.  (See  per  Willes,  J., 
in  The  Queen  v.  The  Saddlers*  Gompany^^).  This  must 
be  understood,  it  seems,  as  •  impeached  by  one  not  a  party  to 
the  fraudulent  decree/"^  In  England,  in  Earl  ofBandon  v. 
Becher^^'^  Lord  Brougham,  after  saying  that  it  was  undeniably 
true  that  the  Court  of  Chancery  had  no  right  to  review  a  decree 
of  the  Court  of  Exchequer,  added,^®  "but  it  is  equally  true, 
that  if  the  decree  has  been  obtained  by  fraud  it  shall  avail 
nothing  for  or  against  the  parties  affected  by  it,  to  the  prosecu- 
tion of  a  claim  or  to  the  defence  of  a  right.  It  is  not  an  irre- 
gularity, it  is  not  an  error  which  is  here  complained  of  ;  but  it 
is  that  the  whole  proceeding  is  collusive  and  fraudulent  ;  that 
it  cannot  therefore  be  treated  as  a  judicial  proceeding,  but  may 
be  passed  by  as  availing  nothing  to  the  party  who  sets  it  up." 
And  in  Philipson  v.  Earl  of  Egremont^^^  on  a  scire  facias 
against  the  defendant;  a  shareholder  in  a  company,  under  7 
Wm.  rV,  and  I  Vic.  c.  75,  on  a  judgment  obtained  by  the 
plaintiff  in  a  previous  action  against  the  registered  officer  of 
the  company,  the  Court  of  Queen's  Bench  held  good  a  plea  that 
"the  registered  officer  fraudulently  and  deceitfully  and  by 
connivance  with  the  plaintiff  suffered  the  judgment  in  order 
to  charge  the  defendant."  In  its  decision  the  Court  relied 
on  the  opinion  expressed  in  Fowler  v.  Richer by^^  by 
Tindal,  C.  J.,  that  such  a  plea  would  be  good ;  and  though 
agreeing  with  the  opinion  expressed  by  Parke,  B.,  in 
Bradley  v.  Eyre^^  and  Bradley  v.  Urquharty  that  relief  from 
fraud  might  also  be  had  by  motion  to  the  Court,  differed 
from  his  dicta  in  those  cases  to  the  effect  that  such  a  plea 
would    be     bad.   .  The    technical     ground     on     which     the 


32  L  L.  K  X  Mad.  17. 

2%  L  L.  R.  VI  Bom.  708. 

M  I.  L.  R.  XI  Bom.  708. 

2S  SOL.J.Q.B.  190. 

2«  DeMetton  v.  DeMello,  2  Camp.  420. 

2'  3.01.  ft  F.  487. 


«  FW#,  p.  610. 
2»  6  Q.  B.  687. 
•0  a  M.  &  G.  77«. 
81  11  M.  &  W.  450. 
»»  11  M.  ft  W.  480. 
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Queen's  Bench  proceeded  was,  that  there  had  been  no  previous 
opportunity  to  plead  the  fraud  and  collusions  alleged.  The 
cases  of  the  Earl  of  Bandon  v.  Becker^  and  Phxlipson  v.  Lord 
Egremonty  were  referred  to  with  approval  by  Willes,  J.,  in 
Queen  v.  Saddlers*  Company j^^  with  the  observation  that  **  a 
judgment  or  decree  obtained  by  fraud  upon  a  court,  and  its 
nullity  upon  this  ground,  though  it  has  not  been  set  aside  or 
reversed,  may  be  alleged  in  a  collateral  proceeding/' 

In  the  United  States,  Mr.  Vanfleet  lays  down  broadly 
that  "  fraud  in  a  domestic  judgment  never  makes  it  void.'*^* 
That  the  fraud  of  either  of  the  parties  does  not  have  this 
effect  against  the  other  party  appears  to  be  almost  generally 
agreed  upon,'^  on  the  ground  that  it  is  a  matter  for  plea  in 
the  suit  in  which  the  judgment  was  rendered.  In  Mason 
V.  Messengery^^  the  Court  said  :  **  If  a  judgment  can  be 
attacked  for  fraud  in  any  case,  it  can  only  be  by  a 
direct  proceeding."  In  Ogle  v.  Baker^^''  McOoUum,  J., 
said:  **A  judgment  or  decree  procured  through  the 
fraud  and  collusion  of  the  parties  to  it,  for  the  purpose 
of  defrauding  a  third  person,  may  be  attacked  by  such 
person  in  a  collateral  proceeding,  because  he  has  no  standing 
to  appeal  from  it,  or  to  require  that  it  be  vacated  or  reversed. 
A  party,  however,  who  alleges  that  a  judgment  has  been 
obtained  against  him  by  fraud  may  assail  it  directly  by  appeal 
from  or  motion  to  open  it,  but  he  cannot  impeach  it  in  an  action 
to  recover  the  money  collected  by  regular  process  issued  upon 
it."  It  has  sometimes  been  held  even  without  any  qualifica- 
tion, that  a  judgment  may  be  attacked  by  a  party  to  it  on  the 
ground  that  it  was  obtained  by  fraud.'®  In  Graham  v.  Boston 
Ry.  Go.9^^  this  was  doubted,  but  admitted  to  be  the  correct  law, 
**  when  the  time  for  proceeding  against  it  has  passed  without 
the  fault  of  the  injured  party."  It  appears  to  be  settled  however 
that  a  decision  cannot  be  impeached  collaterally  by  either  of 
the  parties  on  the  ground  that  it  has  been  obtained  by  the 
fraud  of  the  opposite  party,  and  that  fraud  in  procuring  a 
judgment  in  a  suit  cannot  be  shown  by  a  party  to  the  suit 
in  any  collateral  proceeding.^  In  Ambler  v.  TTAippfe,^' 
Shope,  J.,  said,   **  Domestic  judgments  and    those   standing 


s«  10  H.  L  Oas.  431. 

»«  Law.  Col.  Att.  574. 

ss  Homer  «.  Pish.  11  Am.  Deo.  218. 
M'BaO  V.  Mattoon,  13  Pick.  63. 
White  «.  Merriit,  67  Am.  Deo4627, 
Hillaboroogh  v.  Nichols,  46  N.  H.  379. 

M  17  loira,  361. 

*i  11  Am.  St.  Bep*  886. 


ss  Hall  V,  Hamlin,  2  Watts,  354. 

State  V.  Little,  1  N.  H.  257. 
»»  118  U.  B.  161. 
«o  Oarpentier  v.  Oakland,  30  Gal.  438. 

Smith  V.  Smith,  82  Iowa,  616. 

People  V.  Downing,  4  Sand.  188. 

Blanchard  v.  Webster,  63  N.  H.  467. 
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upon  the  like  footing  import  verity,  and  public  policy  forbids 
their  indirect  and  collateral  contradiction  or  impeachment.  If 
a  party  has  been  over-reached,  the  law  furnishes  him 
ample  remedy  to  avoid  the  consequences  of  the  fraud  in 
the  court  and  jurisdiction  where  the  judgment  or  decree  is 
rendered*  If  appellant  souglit  to  take  judgment  contrary  to 
his  representations  and  assurances,  appellee  night  have  ap- 
peared in  that  court  by  himself  or  solicitor,  and  prevented  its 
consummation ;  or  if,  by  the  fraud  of  appellant,  he  was 
prevented  from  interposing  his  defence  before  the  decree  was 
entered,  he  might  and  should  have  applied  to  that  court  for 
its  vacation,  and  to  be  let  in  to  defend  on  the  merits.*^  We 
are  aware  that  in  some  of  the  earlier  cases  in  this  State  there 
seems  in  effect,  to  be  a  contrary  holding,  but  the  rule  stated 
is,  we  think,  as  applicable  to  the  courts  of  law,  supported  by 
the  weight  of  authority." 

The  question  was  discussed  at  length  in  Morrill  v.  Mor- 
rillf^^  in  which  Bean,  J.,  in  delivering  the  judgment  of  the 
Oregon  Supreme  Court,  said :  **  It  is  a  general  rule  at 
common  law  that  parties  and  privies  to  a  judgment  may 
not  attack  it  collaterally  for  fraud.  After  a  party  has 
been  duly  served  with  process,  it  is  his  duty  to  see  that 
such  a  judgment  is  not  obtained  against  him,  and  if  it  is, 
he  must  take  some  proper  proceedings  to  have  it  annulled. 
As  long  as  it  remains  in  full  force  and  effect,  the  parties 
cannot  treat  it  as  invalid,  unless  such  invalidity  appears 
upon  the  face  of  the  judgment.  It  is  true,  fraud  vitiates 
every  transaction  into  which  it  enters,  even  a  judgment; 
but  such  fraud  must  be  made  to  appear  in  some  appropriate 
proceeding  known  to  the  law.  The  statute  points  out  ample 
methods  by  which  a  party  may  be  relieved  from  such  a 
judgment, — such  as  a  new  trial,  review  for  error  of  law,  an 
application  to  be  relieved  therefrom.  And  beyond  the 
methods  provided  by  statute,  courts  possess  inherent,  powers, 
as  has  been  said,  Ho  an  almost  unlimited  extent,  to  redress 
wrongs  by  modifying  or  setting  aside  judgments  obtained  by 
fraud  or  mistake.^  These  methods,  however,  must  be  resort- 
ed to.  They  give  no  countenance  to  the  idea  that  a  judg- 
ment wrongfully  obtained  may  be  completely  ignored,  and  the 
rights  of  the  parties  again  inquired  into  in  a   collateral  pro- 
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ceeding.**  From  these  and  many  other  authorities  that 
could  be  cited,  we  take  the  law  to  be,  that  a  judgment  of  a 
court  of  this  state,  having  jurisdiction  over  the  subject-matter 
and  the  parties,  cannot  be  questioned  collaterally  for  fraud 
aliunde  the  record,  by  the  parties  or  privies.  The  case  relied 
upon  by  the  respondent  as  announcing  a  contrary  doctrine 
is  Mandevilh  v.  Reynolds.^^  This  was  an  action  on  a  judg- 
ment, the  defence  to  which  was  based  upon  a  satisfaction  of 
the  judgment  of  record,  and  upon  an  order  of  Court  ratifying 
that  satisfaction.  The  plaintiff  offered  to  show  that  the 
entry  upon  the  docket  and  the  order  was  obtained  by  fraud 
and  collusion.  The  Court  held  that  such  evidence  was 
competent,  and  in  the  opinion  there  are  statements  to  the 
effect  that  a  judgment  obtained  by  fraud  could  be  attacked 
collaterally.  This  decision  was  made  under  the  reform  code 
of  procedure  of  the  State  of  New  York,  which  permits  equit- 
able defences  to  be  pleaded  in  actions  at  law,  and  the  Court 
says  :  *  The  Court  acts  upon  the  matters  involved  in  the 
action,  now,  in  a  double  capacity :  as  a  court  of  law  and  a 
Court  of  Equity.  As  a  Court  of  Equity,  it  meets  the  questions 
of  the  validity  of  the  judgment,  not  as  one  of  law,  but  as  of 
equity,  and  takes  hold  of  the  facts  offered  to  it,  not  as  a 
collateral  attack  upon  the  judgment,  but  as  a  direct  assault, 
which,  by  the  changing  nature  of  the  suit  and  trial,  has 
become  the  main  question,  and  legitimately  before  it  for 
trial.'  In  this  State,  the  distinction  between  proceedings  at 
law  and  in  equity  is  still  maintained.^  Authorities  under  the 
reform  codes  of  procedure  are  therefore  not  applicable  here/' 

In  Engstrom  v.  Sherbumej^^  it  has  been  held  that 
false  or  perjured  evidence  is  not  such  fraud  as  to  render  a 
judgment  void,  not  even  if  the  demand  is  a  show  and  there 
is  a  conspiracy  ;  and  that  there  may  be  a  real  cause,  a  real 
issue,  a  real  trial,  and  therefore  a  real  judgment  notwith- 
standing such  evidence.  It  has  thus  been  said  that  a  judg- 
ment may  be  impeached  for  fraud,  but  a  judgment  obtained 
by  fraud  may  not  be  impeached.  In  United  States  v. 
ThrockmortoTif^^  a  bill  was  brought  in  Chancery  for  the  purpose 
of  setting  aside  a  decree  of  confirmation  of  a   grant  in   favor 


44  Davii  V.  DaTiB»  61  He.  805. 
Murray  «.  White,  68  Vt.  46. 
Granger  v.  Clark,  22  Me.  128. 
Boston  &  W.  Oorp.  o.  Sparbawk,  70  Am.  Dae 

750. 
Krekeler  c  Bitter,  62  M.  Y.  372. 
WeiM  V,  Gnerineau,  100  lad,  438. 
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of  R.  on   the  ground  that  he  had,  durino;  the  pendency  of  the 
proceedings  for  confirmation,  become  satisfied    that    he  had  no 
sufiicient  evidence   of  the  grant,    and  to   supply    this   defect, 
obtained    from    M.   a   former   s:overnor  of  California,  his  sig- 
nature to  a  grant,  and  falsely  antedated  it  so  as  to  impose  on 
the  Court  the  belief  that  it  was  made  while  M.  had  power   to 
make  it,  and  that,  in  support  of  this  false  document,  he  procured 
and  filed  therewith  the  depositi<ms  of  perjured   witnesses.     In 
affirming  the  decree  of  dismissal  of  the    bill,  the  United  States 
Supreme  Court  said  :  **  That   the  mischief  of  retrying  every 
case  in  which  the  judgment  or   decree  rendered  on  false  testi- 
mony given  by  perjured   witnesses,   or  on    contracts  or  docu- 
ments whose  genuineness  or    validity   was  in  issue,  and  which 
are  afterwards  ascertained  to  be  forged  or  fraudulent,  would  be 
greater,  by  reason  of  the  endless  nature  of  the  strife,  than   any 
compensation  arising  from   doing   justice  in  individual  cases. 
The  case  before  us  comes  within  this  principle.     The  genuine- 
ness and  validity  of  the  concession  from  M.   produced  by  com- 
plainant was  the  single  question  pending   before   the   board  of 
Commissioners  and   the    District  Court  for  four  years.     It  was 
the  thing,  and  the  only  thing,  that  was  controverted,  and  it  was 
essential  to  the  decree.     To  overrule  the  demurrer  to    this   bill 
would  be  to  retry,    twenty  years  after  the  decision  of  these  tri- 
bunals, the  very  matter  which  they  tried  on  the  ground  of  ^raud 
in  the  document  on  which  the  decree  was  made.     If  we  can  do 
this  now,  some  other  court  may  be  called  on  twenty  years  hence 
to  retry  the  same  matter   on  another  allegation   of  fraudulent 
combination  in  this  suit  to  defeat  the  ends  of  justice  ;  and  so  the 
number  of  suits  would  be  without  limit  and  the  litigation  end- 
less about  the  single  question  of  the  validity  of  this  document." 
This  decision  has  been  followed  and  frequf  ntly  applied  by  sub- 
ordinate national  Courts.*^ 

In  Pico  V.  Cohn,^^  Beattyj  C.  J.,  said  ;  **  That  a  former 
judgment  or  decree  may  be  set  aside  and  annulled  for  some 
frauds,  there  can  be  no  question ;  but  it  must  be  a 
fraud  extrinsic  or  collateral  to  the  questioijs  examined 
and  determined  in  the  action.  And  we  think  it  is  settled 
beyond  controversy  that  a  decree  will  not  be  vacated  merely 
because  it  was  obtained  by  forged  documents  or  perjured  testi- 
mony.    The  reason  of  this   rule  is,  that   there  must  be  an  end 

«•  Got  Aanien  o.  Kerting,  20  Fed.  Bep.  831.         i  United  Btatet  o.  Hancock,  SO  Fed.  Beu.  818. 

Hilton  0.  Gnyott.  42  fed.  Bep.  162.  I      so  25  Am.  St.  Bep.  ISO. 
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of  litigation  ;  and  when  parties  have  once   submitted  a  matter, 
or  have  had  the  opportunity  of  submitting  it,  for  investigation 
and  determination,  and  when  they  have  exhausted  every  means 
for  reviewing  such  determination  in  the   same  proceeding,  it 
must  be  regarded  as  final  and  conclusive,  unless  it  can  be  shown 
that  the  jurisdiction  of  the  Court   has  been    imposed  upon,  or 
that  the  prevailing  party,  by  some  extrinsic  or  collateral  fraud, 
has  prevented  a  fair  submission  of  the  controversy.     What,  then, 
is  an  extrinsic  or  collateral  fraud,   within   the   meaning  of  this 
rule?     Among   the  instances  given  in  the  books   are  such  as 
these  :     Keeping  the  unsuccessful  party  away  from  the  Oourt 
by  a  false  promise  of  a  compromise,  or  purposely  keeping   him 
in   ignorance   of  the  suit  ;  or    where   an  attorney  fraudulently 
pretends  to   represent  a   party,  and  connives  at  his  defeat,  or 
being    regularly    employed,  corruptly    sells    out  his  client^s 
interest/^     In  all  such  instances  the  unsuccessful  party  is  really 
prevented,  by  the  fraudulent  contrivance  of  his  adversary,  from 
having  a  trial ;  but  when  he  has  a  trial,  he  must  be  prepared  to 
meet  and  expose  peijury   then  and  there.     Be  knows  that  a 
false  claim   or    defence  can    be  supported  in    no  other  way ; 
that  the  very  object  of   the   trial  is,    if  possible,    to  ascertain 
the    truth    from    the    conflict    of    the    evidence,   and    that, 
necessarily,    the  truth  or  falsity  of   the    testimony    n)ust    be 
determined  in  deciding  the  issue.      The  trial   is   his   opportu- 
nity  for   making   the   truth  appear.      If,    unfortunately,    he 
fails,  being  overborne  by  perjured  testimony,  and  if  he  likewse 
fails  to  show  the  injustice  that  has  been  done  him  on  motion  for 
a  new  trial,  and  the  judgment   is   affirmed   on   appeal,   he   is 
without  remedy."  Dr.  Bigelow  says  :  **  A  jujdgment  cannot  be 
set  aside,  or  impeached  collaterally,  upon  the  mere  ground  that 
false  evidence,  such  as  a  forged  document,  was  given  on  the  trial ; 
nor  can  an  action  be  maintained  for  damages  sustained    by   the 
enforcement  of  a  judgment  obtained  through  false  and  perjured 
evidence."^^     He  adds,  however,  that  a  judgment  may    be   set 
aside  or  inapeached  collaterally  for  fraud  that  is   "  actual,   and 
consists,  (1)  in    '  meditated  and  intentional  contrivance  to  keep 
the  parties  and  Court  in  ignorance  of  the  real  facts  of  the  case, 
and  obtaining  the  judgment  by  such  contrivance,*^'  or  (2)   in 
facts  relating  to  the  manner  of  obtaining  jurisdiction   of  the 
cause,  to  the  mode  of  conducting  the  trial,  or  to  some  concoc- 
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tions  of  the  judgment^  or  (8)  in  facts  not  actually  or  necesearily 
in  issue  at  the  former  trial. '*^* 

194.  Dr.  Bigelow  says  that  a  judgment  may  be 
set  aside  for  actual  fraud  consisting  in 
Judgment  may  be  set  f^cts  relating  to  the  manner  of  obtaining 
o'SningjurS^^  jurisdiction.-  lu  Demeritt  ^.  Lyjord^ 
the  New  Hampshire  Supreme  Court  said: 
"  Any  fact  may  be  alleged  or  proved  which  goes  to  take  away 
the  jurisdiction,  and  if  apparent  jurisdiction  has  been  confer- 
red by  fraud  or  collusion,  the  judgment  may  be  impeached  on 
that  ground.*'  In  Garr  v.  MineVy^'^  the  Illinois  Supreme 
Court  held  that  fraud  in  procuring  a  judgment  was  a  defence 
to  an  action  upon  it.  In  Russell  w.  Siate^^^  the  Kansas  Supreme 
Court  said:**  The  records  of  a  Court  import  absolute 
verity,  and  the  parties  to  a  suit  are  concluded  by  its  judgment. 
Yet  if  it  be  shown  that  judge  «nd  clerk  have  fraudulently 
combined  and  entered  up  a  false  judgment,  its  rottenness  des- 
troys it  altogether.  It  concludes  nobody.  No  rights  can 
rest  upon  it."  The  contrary  has  been  held  in  some  cases. 
Thus  in  Illinois  a  judgment  was  held  not  to  be  void  on  the 
ground  that  the  plaintiff  had  bribed  a  Deputy  Sheriff  to  make 
a  false  return  of  service.^^  In  California  it  was  held  that  a 
judgment  against  a  city  could  not  be  overturned  collaterally 
on  the  ground  that  service  was  fraudulently  and  coUusively 
made  on  an  ex-mayor  who  collusively  employed  an  attorney 
to  appear  for  the  city.^  It  has  even  been  sometimes  held  that 
proceedings  are  not  void  on  the  ground  that  the  defendant 
was  decoyed  or  enticed,^^  or  fraudulently  detained,^^  within  a 
State  with  intent  that  he  may  be  served  there  with  process. 
The  weight  of  authority  appears,  however,  to  be  against  this 
view,  at  least  where  jurisdiction  is  obtained  over  a  foreigner  by 
fraud.  Thus  in  Dunlap  v.  Gody^  it  was  held  that  foreign 
Courts  would  not  enforce  a  judgment  in  a  suit,  in  which  juris- 
diction over  the  defendant  was  obtained  by  service  of  process  in 
the  State  to  which  he  was  induced  to  go  by  false  representa- 
tions. In  Tebbetts  v.  Tilton^^  the  New  Hampshire  Supreme 
Court  held  a  decree  of  the  discharge  of  an  administrator  to  be 
void  on  the  ground  of  his  having  fraudulently  kept  back  a  part  of 
the  estate,  and  said  :  **  The  fraud  alleged  as  avoiding  the  judg- 
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ment  relates  to  a  coocealment  of  a  portion  of  the  estate  of  the 
deceased.  This  is  a  matter  affecting  the  jurisdiction  of  the 
Court.  •  .  .  The  jurisdiction  depends  entirely  upon  the 
fact  that  all  the  estate  is  expended  jn  the  manner  provided. 
Anv  fact  upon  which  the  jurisdiction  depends  may  be  denied, 
unless,  perhaps,  in  the  case  of  an  express  decision  upon  the 
point."  But  in  later  cases,  the  Court  has  held  that  an 
order  to  sell  land  procured  by  the  fraud  of  the  administrator,^ 
or  by  his  fraudulent  representation  that  the  personal  estate  was 
insufficient  to  pay  the  debts,^  or  when  he  knew  that  there 
were  no  debts,^^  is  not  void.  Mr.  Vanfleet  says  :  *'  The  alle- 
gations of  the  complaint  give  jurisdiction  over  the  subject- 
matter,  and  the  seizure  of  the  property  gives  Jurisdiction  over 
the  person  ;  and  when  jurisdiction  over  both  subject-matter  and 
person  is  once  obtained,  neither  errors  in  obtaininfj:  nor  in 
retaining  it  will  mnke  the  proceedings  void."^^  However, 
evidence  of  fraud  aliunde  the  record  cannot  be  heard  to 
dispute  the  judgment,  even  when  the  fraud  is  in  obtaining 
jurisdiction.^^ 


«s  Blanohard  o.  Webster,  62  N.  H.  407.  i       «t  Law.  Gol.  Att.  24S. 
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CHAPTER   VIIL 

Judgments  In  Rem. 

195.     It    has    been   explained   in   Chapter   IV,    that    a 
judgment,    as   a   rule,   affects   only    the 
Judgments  in  rem   are     parties  to  the  suit  in  which  the  judgment 
exceptions  from   the     ^as    been    rendered,    or    tho.^e   claiming 
rule  as   to  ludgments  ,  ,  ,      ,  ,  .  ® 

htinginter-partes,  under  or  through  them  and  in  some  cases 

even  those  represented  by  them.  There 
are  some  exceptions  to  this  rule,  and  in  the  case  of  those 
exceptions  judgments  |)ronounced  are  considered  not  inter 
partesy  but  inter  omnes^  and  are  valid  as  against  all  the  world. 
Phillips  and  HoUoway,  JJ.,  in  Yarakalamma  v.  Naramma^ 
said — **  Savigny  observes  that  one  may  bring  these  excep- 
tions to  a  common  point  of  view  by  saying  that  the  third  party, 
to  whom  the  effects  oi  res  judicata  are  extended  was  represented 
by  one  of  the  parties,  but  this  is  not  a  principle  absolutely 
explaining  the  reason  of  all  these  exceptions ;  there  will  still 
remain  certain  isolated  cases  established  by  positive  law  ;  this 
general  point  of  view  shows  us  the  analogy  of  these  different 
cases  and  why  they  are  subjected  to  an  exceptional  rule. 
After  saying  that  it  was  once  a  very  prevalent  opinion  that  the 
exception  applied  to  all  cases  relating  to  status,  he  shows  that 
there  are  in  fact  only  two  cases  of  this  kind  to  which  it  applies : 
(1)  where  there  is  a  question  of  the  legitimacy  of  a  child  and 
of  the  paternal  authority  in  a  case  to  which  the  father  is  a 
party,  the  judgment  given  binds  not  only  the  father  but  all  the 
members  of  the  family,  and  especially  the  brothers  and  sisters  of 
the  cliild,  (2)  where  there  is  a  cause  as  to  the  validity  of  a  testa- 
ment between  the  testamentary  heir  and  the  heir-at-law,  the 
judgment  will  bind  all  those  who  derive  their  rights  from  the 
testament  as  legatees  emancipated,  &c.  We  see  therefore  that 
the  extension  of  the  force  of  the  res  judicata  to  persons  not  par- 
ties to  the  suit  was  very  carefully  guarded,  and  proceeded  upon 
very  intelligible  principles,  that  it  was  by  no  means  the  law  that 
every  decree  in  an  actio  in  rem  was  so  extendible.  Moreover 
these  exceptions  were  m^ule  upon  grounds  of  |)ositive  law,  and 
the  principle  underlying  them  all  was  that  the  nature  of  the 
process  was   such  that   third    persons    might  be    considered  as 

1  n  M.  H.  0.  a.  28.5. 
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actually  parties  to  it,  although  not  formally  so."  These  ex- 
ceptions are  the  foundation  of  the  judgments  in  rem  of  the 
English  law.  The  learned  judges  thus  went  on  to  add — '*  that 
the  rule  which  makes  a  judgment  conclusive  only  a<i:ainst  the 
parties  and  those  who  claim  under  them  is  subject  to  certain 
exceptions  which  are  the  offspring  of  positive  law,  and  that 
the  reasons  for  the  exception  may  be  generally  stated  to  be, 
both  in  English  and  Roman  law,  that  the  nature  of  the  pro- 
ceedings, by  which  there  is  a  fictitious,  though  generally  not 
unjust,  extension  of  |)arties,  renders  it  proper  to  use  the  judg- 
ment against  those  not  formally  parties.'* 

196.  Mr.  Freeman  speaking  of  judgments  in  rem^  says 
Universally  binding  ef.  that  their  distinguishing  characteristic 
feet  of  judgments  in  "is,  that  wherever  their  obligation  IS  recog- 
rem  is  based  on  a  nized  and  enforced  as  against  any  person, 
notice  of  proceedings  it  ig  equally  recojjfnized  and  enforced  as 
to  a    persons.  against  all   persons.     It  seems  to    us  that 

the  true  definition  of  a  jud^j^ment  in  rem  is,  that  it  is  an  adju- 
dication against  some  person  or  thing,  or  upon  the  status  of  some 
subject-matter,  which,  wherever  and  whenever  binding  upon  any 
person,  is  equally  binding  upon  all  persons.  ...  As  a  judg- 
ment, which  is  strictly  in  rem  binds  all  persons,  whether  named 
as  parties  therein,  or  in  any  anterior  part  of  the  record  or  pro- 
ceedings, or  not,  it  must  follow  that  the  proceedings  must 
be  such  as  may  indicate  to  all  persons  that  their  interest  in 
the  subject-matter  is,  or  may  be  imperiled,  and  that  they 
may  appear  at  some  time  and  place  for  the  purpose  of  making 
known  and  protecting  their  interests  ;  for  as  against  claimants 
having  no  notice  of  the  proceeding  and  no  opportunity  to  be 
heard,  it  is  not  judicial  in  its  character,  and  whatever  may 
be  determined  against  them  is  not  entitled  to  respect  as  a 
judgment.  We  therefore  suggest  that  a  judgment  is  in  rem 
whenever  the  process  and  proceedings  are  such  as  to  warn  all 
persons  that  the  court  may  render  judgment  affecting  cei*tain 
property  and  their  interests  therein,  and  that  they  must,  at 
or  within  a  time  specified,  appear  before  the  court  if  they  wish 
to  protect  those  interests  from  judicial  condemnation.  The 
fact  that,  under  the  mode  of  serving  process  provided  by  law, 
some  claimant  or  even  all  claimants  of  the  property  do  not 
receive  actual  notice  of  the  proceeding  will  not  prevent  the 
judgment  from  operating  in  reniy  if  the  mode  adopted  was 
reasonable   under   the   circumstances,    and   calculated    to  give 
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notice  to  the  claimants,  and  the  process  was  such  as  that  the 
claimants,  had  it  been  seen  by  them,  should  have  known 
therefrom  that  their  interests  were  or  might  be  imperiled,  and 
that  they  might  be  heard  for  the  preservation  of  such  inter- 
ests.'*«  This  observation  was  quoted  in  Windsor  v.  McVeigh^^ 
the  Supreme  Court  further  observing  that  the  mere  seizure 
of  property  does  not  grive  jurisdiction.  In  that  case  as  well  as 
in  the  earlier  case  of  Earle  v.  McVeighy'^  in  which  also  a  notice 
was  held  to  be  necessary  to  impart  validity  to  proceedings  in 
rem,  a  public  notice  had  actually  been  given,  and  jurisdiction 
was  held  to  be  lost  on  the  ground  that  the  claimant  was  not 
allowed  to  appear.  The  United  States  Supreme  Court  has 
recently  taken  the  same  view  in  Hassall  v.  Wilcox.^ 

The  necessity  of  some  notice  has,  of  late,  been  insisted  on 
by  almost  every  judsje  who  has  judicially  referred  to  the  matter. 
As  early  as  1839,  Mr.  Justice  Story  in  Bradstreet   v.  Neptune 
Ins.  C.j^  said  ;  "  If  a   seizure   is    made  and   condemnation  is 
passed  without  the  allegation  of  any  specific  cause   of  forfeiture 
or  offence,  and  without  any  public  notice  of  the  proceedings,  so 
that  the  parties  in  interest  have  no  opportunity  of  appearing  and 
makinga  defence,  the  sentence  is  not  so  much  a  judicial  sentence 
as  an  arbitrary  sovereign  edict.     It  may  be  binding  upon  the 
subjects  of  that  particular  nation.     But  upon  the  eternal  princi- 
ples of  justice,  it  ought  to  have  no  binding  obligation  upon  the 
rights  or  property  of  the  subjects  of  other  nations,  for  it  tram- 
ples under  foot  all  the  doctrines   of  international   law,  and  is 
but  a    solemn    fraud,    if  it    is   clothed  with  all   the  forms  of 
a   judicial    proceeding.     I    hold,    therefore,    that  if  it  does 
not   appear   upon    the  face  of  the   record   of  the  proceedings 
in    rem^    that  some   specific   offence    is    charged   for    which 
the  forfeiture  t^  rem    is    sought,  and    that  due   notice   of  the 
proceedings  has  been  given,  either  personally  or  by  some  public 
proclamation,  or  by  some  notification,  or  monition,  acting  in  rem^ 
or  attaching  to  the  thing,  so  that  the  parties  in  interest  may 
appear  and  make  defence,  and  in  point  of  fact  the  sentence  of 
condemnation   has   passed  upon  es parte  statements,    without 
their  appearance,  it  ia  not  a  judicial  sentence,  conclusive  upon 
the  rights  of  foreigners,  or  to    be   treated   in   the  tribunals   of 
foreign  nations  as  importing  verity  in  its  statements  or  proofs." 
Relying  on  that  observation,  Mr.  Justice  Hall  in    Woodruff'  v. 

«  Ft.  Jxid.  1068.  I       •  9  B.  0.  R.  flOO. 
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Taylor^  said  :  **  In  every  court  and  in  all  countries,  where 
judgments  are  respected,  notice  of  some  kind  is  given.  It  is 
just  as  essential  to  the  validity  of  a  judgment  in  rem^  that  con- 
structive notice,  at  least,  should  appear  to  have  been  given,  as 
that  actual  notice  should  appear  upon  the  record  of  a  judgment 
in  personam.  A  .  proceeding  professing  to  determine  the 
right  of  property,  where  no  notice  actual  or  constructive  is 
given,  whatever  else  it  might  be  called,  would  not  entitle  it  to 
be  dignified  with  the  name  of  a  judicial  proceeding.  It  would 
be  a  mere  arbitrary  edict,  not  to  be  regarded  anywhere  as  the 
judgment  of  a  court.  '* 

Even  the  seizure  of  the  thing  to  which  the  proceedings 
in  rem  relate,  though  bringing  the  thing  within  the  custody 
of  the  court,  does  not  dispense  with  the  necessity  of  giving  an 
opportunity  to  all  the  persons  concerned  to  attend  and  defend 
their  rights  and  interests  in  that  thing.  The  theory  of  the 
law  is  that  all  the  property  is  in  the  possession  of  its  owner 
in  person  or  by  agent,  and  that  its  seizure  will,  therefore, 
operate  to  impart  notice  to  him.  **  Where  notice  is  thus 
given,*'  says  Mr.  Herman,  '*  the  owner  has  the  right  to  appear 
and  be  heard  respecting  the  charges  for  which  the  forfeiture 
is  claimed.  That  right  must  be  recognised  and  its  exercise 
allowed  before  the  court  can  proceed  beyond  the  seizure  to 
judgment.  The  jurisdiction  acquired  by  the  seizure  is  not  to 
pass  upon  the  question  of  forfeiture  absolutely,  but  to  pass 
upon  that  question,  after  opportunity  has  been  afforded  to  its 
owners  and  parties  interested  to  appear  and  be  heard  upon 
the  charges.  To  this  end,  some  notification  of  the  proceed- 
ings, beyond  that  arising  from  the  seizure,  prescribing  the 
time  within  which  the  appearance  must  be  made,  is  essential. 
Such  notification  is  usually  given  by  monition,  public  proclama- 
tion or  publication  in  some  other  form.  The  manner  of 
the  notification  is  immaterial,  but  the  notification  itself 
is  indispensable."  8 

Mr.  Vanfleet^  appears  to  think  that  no  notice  is  required 
in  such  cases  except  that  involved  in  the  seizure  itself,  and  in 
support  of  that  view  refers  to  the  practice  in  the  proceedings 
relating  to  the  appointment  of  administrators,  in  which,  ex- 
cept by  legislation  in  a  few  States,  no  notice  is  required. 
£ven  in  such  cases,  however,   a  notice  is  required  in  this  coun- 

«  20  y t.  76.  I       •  Uw.  GoU  Alt.  800. 
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try.  The  cases  relating  to  the.  proceedings  of  Brize  Courts 
relied  on  by  him  ^^  only  show  that  a  notice  tu  the  adverse 
claimants  or  to  any  particular  persons  is  not  required^  '^  But/' 
says  Mr.  Wells,  '*  we  must  not  suppose  that  because  there 
needs  no  personal  notice  to  any  one,  notice  may  be  alto- 
gether dispensed  with  without  judicial  impropriety,  for  nor 
specific  parties,  indeed,  but  all  parties  interested  are  to  have 
opportunity,  so  far  as  conveniently  may  be,  to  come  in  and 
present  the  merits  of  their  claims  resting  on  the  property/'*^ 
Notwithstanding  certain  dicta^  there  appears  to  be  no  sufficient 
authority,  however,  for  holding  that  the  issue  of  the  notice  is 
necessary  in  order  to  confer  or  complete  the  jurisdiction,  at 
least  to   a   greater  extent  than    in  suits  in  personam. 

In  Monroe  v.  Douglasy^^  it  was  held  that  the  local  regu- 
lations and  laws  of  the  country  in  which  the  court  proceeds, 
must  determine  what  service  of  process,  or  what  form  of  notice 
shall  suffice  to  give  to  the  defenders  an  opportunity  of  being 
heard  in  their  defence,  and  that  the  sufficiency  of  the  notice 
or  opportunity  is  not  open  to  examination  in  the  Court  where 
the  foreign  judgment  inrem  is  produced.  Similarly,  Marshall, 
0.  J.,  in  The  Mary^^  said  :  **  When  the  proceedings  are  in  rem 
notice  is  served  upon  the  thing  itself.  This  is  necessarily 
notice  to  all  those  who  have  any  interest  in  the  thing.  What 
this  notice  shall  be,  or  what  opportunity  shall  be  given  to 
appear,  must  be  regulated  wholly  by  the  local  law  where  the 
proceeding  takes  place."  If  that  law  be  pursued,  the  require- 
ment of  notice  to  the  party  is  fulfilled.  In  England,  in 
Admiralty  actions  in  rem^  service  of  a  writ  of  bummons  or 
warrant  against  ship,  freight  or  cargo  on  board,  is  to  be  e£fected 
by  nailing  or  affixing  the  original  writ  or  warrant  for  a  short 
time  on  the  mast  of  the  vessel,  and  on  taking  off  the  process, 
leaving  a  true  copy  of  it  nailed  or  fixed  in  its  place. 

197.     The  same  notion   of  all  the  persons  being  parties 

to  proceedings   resulting  in   a  judgment 

All  theworld is  supposed     ^^  ^       ^    ^j^^^^  ^f  ^  constructive  notice 

to  be  parties  to  pro-        •  /(_  ^i  i      ■  % 

ceedings  in  rem.  gjven  to  them,  runs  through  the  remarks 

even  of  judges  who  have  taken  a  view, 
otherwise  very  limited  of  such  judgments.  Thus  it  was  said 
in  Gross  v.  Armstrong^^  that  "a  proceeding  brought  to  deter- 


JO  E.  G.  Fid*,  Pinson  v.  Ivey.  0  Tenn.  200.  i       »*  9  Cranch,  120. 

11  Well*  R©s.  Jnd.  507.  ^ '  **  Ohio,  034. 

12  4  Bandf.  Oh.  182.  I 
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mine  the  status  of  the  thing  itself,  the  particular  thing,  an(l 
which  is  confined  to  the  subject-matter  in  specie^  is  in  rem^ 
the  judgment  being  intended  to  determine  the  state  or  condi- 
tion, and  ipso  facto^  to  render  the  thing  what  the  judg- 
ment declares  it  to  be,  while  a  proceeding  which  seeks  the 
recovery  of  a  personal  judgment  is  in  personam^  In  the 
former,  process  may  be  served  on  the  thing  itself,  and  by 
such  service  and  making  proclamation,  the  court  is  author- 
ized to  decide  upon  it,  without  other  notice  to  persons, 
all  the  world  being  parties;  while  in  the  latter,  in  order 
to  give  the  Court  power  to  adjudicate,  tliere  must  be  service 
upon  those  whose  rights  are  sought  to  be  affected.'*  So 
also  in  Freeman  v.  Alderson,^^  it  was  said  that  *•  actions 
in  rem,  strictly  considered,  are  proceedings  against  property 
alone,  trt^jUed  as  responsible  for  claims  asserted  by  the  libellants 
or  plaintiffs.  The  property  itself  is  in  such  actions  the  defen- 
dant, and  except  in  cases  arising  during  war,  for  its  hostile 
character,  its  forfeiture  or  sale  is  sought  for  the  wrong,  in  the 
commission  of  which  it  has  been  the  instrument,  or  for  debts 
or  obligations  for  which,  l)y  operation  of  law,  it  is  liable.  The 
court  acquires  jurisdiction  over  the  property  in  such  cases  by  its 
seizure,  and  of  the  subsequent  proceedings  by  public  citation 
to  the  world,  of  which  the  owner  is  at  liberty  to  avail  himself 
by  appearing  as  a  claimant  in  the  case."  Chief  Justice  Mar- 
shall in  Mankin  v.  Chandler  and  Go. 9^^'  said  :  "I  have  al- 
ways understood  that  where  the  process  is  to  be  served  on  the 
ihing  itself,  and  where  the  mere  possession  of  the  thing  itself 
by  the  service  of  the  process,  and  making  proclamation, 
authorizes  the  court  to  decide  upon  it,  without  notice  to  any 
individual  whatever,  it  is  a  proceeding  in  rem^  to  which  all 
the  world  are  parties.  The  rule  is  one  of  convenience  and 
of  necessity.  In  cases  to  which  it  applies,  it  would  often  be 
impossible  to  ascertain  the  person  whose  property  is  proceeded 
against,  and  it  is  presumable  that  the  person  whose  property 
is  seized  is  either  himself  attentive  to  it,  or  has  placed  it  in  the 
care  of  some  person  who  has  the  power,  and  whose  duty  it  is 
to  represent  him  and  assert  his  claim.  Such  claim  may  be 
asserted,  but  the  jurisdiction  of  the  court  does  not  depend  on 
its  assertion.  The  claimant  is  a  party  whether  he  speaks  or 
is  silent,  whether  he  asserts  his  claim  or  abandons  it." 


.»»  119  U,  S.  187.  I       i«  2  Brock.  12.-). 
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198.     This  description,    however,    as   pointed   out  by 
Mr.  Freeman  places,  «*  too  much  stress 

^^ud  mentllnlZ    ""^      "P^"    ^^^  ^^^^  ^^^^  ^^^  ^^*"S  on  which 
ju  gmen  s  in  rem.         ^^^  judgment  operates  should  be  taken 

into  possession  on  or  by  the  service  of  process,  and  ignore 
the  large  class  of  cases  in  which,  instead  of  proceeding 
against  anything,  courts  adjudicate  upon  the  status  of 
persons  and  obtain  their  authority  to  do  so  by  a  service  of 
their  process,  which  whether  actual  or  constructive  is  still 
in  its  nature  personal.**  ^^  The  same  objection  may  be 
urged  against  the  description  given  of  such  a  judgment  by 
the  Supreme  Court  of  Vermont  in  Woodruff  v.  Taylor ^^^ 
in  which  Hall,  J.,  said  :  '*  A  judgment  in  rem  I  understand 
to  be  an  adjudication  pronounced  upon  the  status  of  some 
particular  subject-matter,  by  a  tribunal  having  competent 
authority  for  that  purpose.  It  diflpers  from  a  judgment  in 
personam  in  this  :  that  the  latter  judgment  is  in  form,  as 
well  as  substance,  between  the  parties  claiming  the  right; 
and    that    it    is    so    inter  partes  appears  by    the  record 

itself. A  judgment  m  rem  is  founded  on  a 

proceeding  instituted  not  against  the  person  as  such,  but 
against  or  upon  the  thing  or  subject-matter  itself  whose  state 
or  condition  is  to  be  determined.  It  is  a  proceeding  to 
determine  the  state  or  condition  of  the  thing  itself ;  and 
the  judgment  is  a  solemn  declaration  upon  ihQstatvs  of  the 
thing,  and  it  ipso  facto  renders  it  what  it  declares  it  to  be.** 
The  description  given  by  Mr.  Smith  in  his  notes  on  the 
Duchess  of  Kingston's  case^^  is  more  complete  however.  He 
says:  •*  A  judgment  inrem  I  conceive  to  be  an  adjudication 
pronounced  (as  indeed  its  name  denotes)  upon  the  status 
of  some  particular  subject-matter,  by  a  tribunal  having 
competent  authority  for  that  purpose.  Such  an  adjudica- 
tion being  a  most  solemn  declaration  from  the  proper  and 
accredited  quarter,  that  the  status  of  the  thing  adjudicated 
upon  is  as  declared,  concludes  all  persons  from  saying  that 
the  ^<a^t^5  of  the  thing  adjudicated  upon  was  not  such  as 
declared  by  the  adjudication.**^  ....  The  universal 
effect  of  a  judgment  in  rem  depends  on  this  principle,  viz.y 
that  it  is  a  solemn    declaration,  proceeding  from  an  accre- 

1^  Fr.  Jnd.  1050.  i  Simpson  r.  Fogo,  29  L.  J.  Ch.  657. 

It  ao  Yt.  66.  B.  V,  on  appeal,  32 1^  J.  Gh.  240. 

i»  II  Sm.  U  0.  800,  rath  Ed.)  |  Castrique  o.  Imrie,  L.  B.  4  H.  L.  414. 

70  Fide.  Bag.  v.The  inhabitante  of  Hartington,  I 
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dited  quarter  concerning  the  ^to^t^^  of  the  thing  adjadicated 
upon  ;  which  very  declaration  operates  accordingly  upon 
the  status  of  the  thing  adjudicated  upon,  and,  ipso  facto ^ 
renders  it  such  as  it  is  thereby  declared  to  be.  Thus  a 
condemnation  of  goods  in  the  Exchequer  not  merely 
declares  the  goods  to  be  liable  to  forfeiture,  but  accom- 
plishes the  forfeiture  accordingly,  A  sentence  in  the  Prize 
Court  not  merely  declares  the  vessel  prize,  but  vests  it  in 
the  captors.  Now,  when  the  status  of  the  thing  is  thus 
altered,  it  seems  to  follow,  as  a  necessary  consequence, 
that  the  sentence  altering  it  must  conclude  all  the 
world  ;  for  how  vain  would  it  be  to  try  an  issue,  whether 
the  thing  be  or  be  not  as  decreed,  when  the  decree  has 
already  not  only  declared,  but  rendered  it  such  !  To  this 
point  tend  the  observations  of  the  court  in  Scott  v.  Shear- 
maUf^^  where  the  judgment  in  rem  is  held  to  be  conclusive 
in  the  action,  <  because  the  property  of  the  goods  being 
changed,  and  irrevocably  vested  in  the  crown  by  the  judg- 
ment of  condemnation,  it  follows,  as  a  necessary  conse- 
quence, that  neither  trespass  nor  trover  can  be  maintained 
for  taking  them  in  an  orderly  manner.'  This  must  be  Lord 
Coke's  meaning,  where  he  states  in  1  Inst.  35*2  6,  that 
*  where  the  record  of  the  estoppel  doth  run  to  the  disabi- 
litie  or  legitimation  of  the  person,  there  all  strangers  shall 
take  benefit  of  that  record,  as  outlawries  eoocoinmengement^ 
professionf  attainder^  of  prcBtnunire^  ^c.^felonie^  Sfc,  bos  tar  • 
dief  muliertief  and  shall  conclude  the  parties,  though  they 
be  strangers  to  the  record.  In  all  these  cases,  it  will  be 
observed,  the  record  operates  upon  the  status  of  the  indi- 
vidual. Thus  judgment  of  o2^//afie;rie  not  merely  declares 
the  party  an  outlaw  but  renders  him  so,  and  is,  therefore,  a 
judgment  m  rem^  and  resembles  the  act  of  the  Ecclesiasti- 
cal Court  depriving  a  man  of  bis  preferment  or  conferring 
^n  him  the  new  character  of  an  administrator.  Now,  if 
this  be  the  principle,  it  seems  impossible  to  say  that  where 
the  siattis  of  the  thing  is  actually  operated  on,  that  opera- 
tion shall  be  of  less  effect  because  some  other  court,  had 
it  been  called  upon,  might  have  produced  a  similar  one.*' 
Mr.  Freeman  after  observing  that  this  is  perhaps  the  most 
correct  as  well  as  the  most  concise  definition  any  where 
given  of  a  judgment  in  rmi,''^says  in  criticism   of  it: 


SI  a  W.  Bl.  977.  I       7>  fr.  Jad.  lOa. 
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^*  When' we  undertake  to  say  that  a  judgment  in  rem  is 
necessarily  an  adjudication  upon  the  status  of  some 
particular  subject-matter,  it  seems  to  us  that  we  either 
overlook  the  only  class  of  judgments  to  which  the  term 
in  rev/iy  ought  ever  to  have  been  applied,  or  else  we  give  to 
the  word  status  an  unusual  and  unauthorized  significa- 
tion.  Laws  exist  under  which  property  is  responsible  for 
damages  done  by  it,  for  taxes  imposed  upon  it,  or  for 
expenses  incurred  in  its  repairs  and  management.  These 
same  laws  often  authorize  the  obligation  by  them  imposed 
upon  the  property,  to  be  enforced  by  proceedings  in  which 
the  property  is  the  defendant,  and  in  which  no  service  of 
process  is  required,  except  upon  such  property.  The 
judgment  resulting  from  such  a  proceeding  is  in  rem^  and 
satisfaction  thereof  is  produced  by  an  execution  authorizing 
the  sale  of  the  property.  The  sale  acts  upon  the  property, 
and  in  so  acting  necessarily  affects  all  claimants  thereto. 
But  the  judgment  does  not  affect  the  status  of  the  pro- 
perty, except  in  the  same  sense  that  a  judgment  against  A. 
B  for  a  sum  of  money  affects  his  status.  In  the  one  case 
it  is  settled  that  an  obligation  rests  upon  certain  pro- 
perty  ;  in  the  other,  it  is  settled  that  a  similar  obligation 
rests  on  a  certain  person.  Each  judgment  adjudicates 
upon  a  status,  so  far  as  it  establishes  that  the  defendant 
is  in  the  state  or  condition  of  being  accountable  to  the 
plaintiff*  for  a  sum  of  money.  Neither  judgment  establishes 
any  status  different  from  that  established  by  the  other. 
Therefore  a  judgment  against  a  brute,  a  tract  of  land, 
or  a  vessel,  for  a  sum  of  money,  to  be  satisfied  by  execu- 
tion against  such  brute,  land,  or  vessel,  though  clearly  in 
rem^  no  more  determines  a  status  than  though  the  defen- 
dant were  a  person.,*'  ^^ 

199.     Mr.  Smith's   definition  is   sharply   criticized,  in 

Yarakalamma  v.  Naramma'"^  by  Phillips 

Restricted  view   taken     and  Holloway,   JJ.,  Who  said  •     "  The 

ftnttares/"  ^'''  ^^^^^^^^"  '^  ^^^  definition  is  that 
status  IS  a  term  at  least  as  ambiguous 
as  that  which  the  author  seeks  to  define.  If  it  is 
intended  that  the  decision  must  be  upon  the  whole 
aggregate  of  rights  and  obligations  attaching  to  the  subject- 
matter  of  the  adjudication,  there  probably  never  was  such  a 


«  ft.  JoA.  1060.  I       a*  nM.  H.O.  B,  MO. 
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judgment.  The  word,  too,  has  an  unfortunate  ambiguity, 
seeing  that,  the  object-matter  of  such  adjudication  is 
generally  a  thing,  and  the  right  declared  a  part  of  the 
status  of  some  person.  Moreover,  the  words  *  accredited 
quarter*  can  only  mean  a  tribunal  invested  with  the  power 
of  so  declaring  status  that  all  persons  shall  be  debarred 
from  disputing  the  declaration.  This  really  amounts  to 
no  more  than  saying  that,  whenever  a  tribunal  has  the 
power  by  its  decision  of  so  declaring,  the  declaration  shall 
bind  all  persons.  It  is  really  no  definition  at  all.  It 
leaves  in  as  thick  darkness  as  before  what  are  the  tribunals 
and  what  the  questions  susceptible  of  their  operation.  We 
have  only  further  to  remark  upon  the  words  *  as  its  name 
indeed  denotes.'  It  is  impossible  not  to  suspect  that  the 
learned  author  supposed  *in  rem  '  to  mean  *  upon  the  thing  ' 
or  '  against  a  thing,'  and  that  he  was  very  naturally  misled 
into  this  opinion  by  the  words  really  having  that  meaning 
when  applied  to  certain  modes  of  procedure  in  the  Courts 

of  Admiralty  and  Exchequer The    second 

passage  is  not  less  inadequate.  The  words  •  which  very 
declaration  operates  accordingly  upon  the  status  of  the 
thing  adjudicated  upon,  and  ipso  facto  renders  it  such  as  it 
is  thereby  declared  to  be,'  really  afford  no  instruction. 
The  effect  of  the  judgment  of  every  competent  court  is  to 
render  the  person  or  thing  that  which  it  declares  him  or 
it  to  be.  The  difference  between  the  decree  in  rem  and 
that  inter  partes^  is  that  the  former  renders  it  so  as  against 
those  not  formally  parties  to  the  proceeding,  while  the 
latter  has  that  effect  only  as  between  the  parties  to  the 
particular  suit.  As  to  the  argument  from  the  absurdity  of 
trying  an  issue  when  the  decree  has  rendered  it  such  as  is 
declared,  it  is  necessary  to  observe  that  the  same  fallacy 
lurks  here.  The  only  mode  in  which  it  renders  it  such  as 
the  Court  declares  it,  is  by  giving  to  this  paiticular  sort  of 
decree  a  scope  greater  than  that  given  to  an  ordinary 
re^  judicata.  The  argument  in  its  present  condition  is 
really  none.  This  was  not  the  case  in  Scott  v.  Shearman^^ 
from  which  its  substance  is  taken.  Before  using  it.  Black- 
stone,  J.,  had  shown  that,  in  the  proper  understanding  of 
the  powers  of  the  Court  of  Exchequer,  the  plaintiff  was 
really  a  party,  had  an  opportunity  which   he  neglected  of 

"2W.B1.977. 
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putting  in  his  claino,  and  was  for  ever  barred  by  his  laches 
from  questioning  either  collaterally  or  directly,  the  decision 
given." 

This  criticism  was  not  altogether  approved  of  by  a 
Full  Bench  of  the  Calcutta  High  Court  in  Kanhifa  Loll  v. 
Radha  Chutni^^  and  Sir  Barnes  Peacock  in  delivering  the 
judgment  of  the  Court,  after  observing  that  Mr.  Smith's 
definition  was  not  accurate,  said :  **  I  cannot  concur  in 
the  whole  of  Mr.  Justice  Holloway's  reasoning  .... 
Mr.  Justice  Holloway  has  not,  1  think,  attached  sufficient 
importance  to  the  words  used  by  Mr,  Smith,  *  which  very 
declaration  operates  upon  the  status  of  the  thing  adjudi- 
cated upon,  and  ipso  Jacto  renders  it  such  as  it  is  there- 
by declared  to  be.*  This  would  not  be  the  effect  of  a 
finding  upon  a  question  of  status  in  a  suit  in  personam^ 
though  it  might  have  been  so  under  the  Civil  Law  in  a 
suit  in  rern^  not  for  the  purpose  of  asserting  a  right  against 
a  particular  person,  but  for  the  purpose  of  adjudicating 
upon  the  status.  I  do  not  agree  with  Mr.  Justice  Hollo- 
way  in  his  remark '^^  at  page  281  of  his  judgment  *  that 
the  effect  of  a  decree  of  every  competent  court  is  to  ren- 
der the  person  or  thing  that  which  it  declares  him  or  it  to 
be.'  A  decree,  according  to  the  nature  of  it,  may  prevent 
particular  persons  or  the  subjects  of  a  particular  Govern, 
ment,  or  it  may  be  the  whole  world,  from  averring  to  the 
contrary.  According  to  the  Civil  Law,  a  suit  in  which  a 
claim  of  ownership  was  made  against  all  other  persons  was 
an  action  in  retUy  and  the  judgment  pronounced  in  sucn 
action  was  a  judgment  in  rem  and  binding  upon  all  persons 
whom  the  court  whs  competent  to  bind  ;  but  if  the  claim 
was  made  against  a  particular  person  or  persons,  it  was 
an  action  in  personam,  and  the  decree  was  a  decree  in 
personanij  and  binding  only  upon  the  particular  person  or 
persons  against    whom  the  claim    was  preferred   or  persons 

who  were  privies    to  them decrees  by  courts 

of  competent  jurisdiction  for  the  absolute  dissolution  of 
marriages  are  no  doubt  binding  upon  third  parties.  If  a 
court  of  competent  jurisdiction  decrees  a  divorce,  or  sets 
aside  a  marriage  between  Mahomedaus  or  Hindoos,  it  puts 
an  end  to  the  relationship  of  husband  and  wife,  and  is 
binding  upon  all  persons  that,  from  the  date  of  the  decree, 

'•  VII W.  R.  388.  I  »»  r«».  p.  2«1. 
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the  parties  ceased  to  be  husband  and  wife.  This,  in  my 
opinion,  is  not  upon  the  principle  th^at  every  one.  U 
presinned  to  have  had  notice  of  the  suit  as  Mr.  Justice 
Holloway  appears  to  think  j  for,  if  they  had  notice^  they 
could  not  intervene  or  interfere  in  the  suit,  but  upon  the 
principle  that,  when  a  marriage  is  set  aside  by  a  court  of 
competent  jurisdiction,  it  ceases  to  exist,  not  only  so  far  as 
the  parties  are  concerned,  but  as  to  all  persons.  A  valid 
marriage  causes  the  relationship  of  husband  and  wife,  not 
only  as  between  the  parties  to  it,  but  also  as  respects  all 
the  world:  a  valid  dissolution  of  a  marriage,  whether  it  be 
by  the  act  of  the  husband,  as  in  the  case  of  repudiation  by 
a  iMahomedan,  or  by  the  act  of  a  court  competent  to  dis- 
solve it,  causes  that  relationship  to  cease  as  regards  all  the 
world.  The  record  of  n  decree  in  a  suit  for  divorce  or  of 
any  other  decree  is  evidence  that  such  a  decree  was  pro- 
nounced (see  cases  referred  tn  in  Smithes  Leading  Cases, 
Vol.  II,  p.  439-")  ;  and  the  effect  of  a  decree  in  a  suit  for 
a  divorce  a  vinculo  matrimonii  is  to  cause  the  relationship 
of  husband  and  wife  to  cease.  It  is  conclusive  upon  all 
persons  that  the  parties  have  been  divorced,  and  that  the 
parties  are  no  longer  husband  and  wife;  but  it  is  not  con- 
clusive or  even  prima  facie  evidence  against  strangers  that 
the  cause  for  which  the  decree  was  pronounced  existed. 
For  instance,  if  a  decree  between  A  and  B  were  granted 
upon  the  ground  of  the  adultery  of  B  with  0,  it  would  be 
conclusive  as  to  the  divorce,  but  it  would  not  be  even 
prima  facie  evidence  against  C  that  he  was  guilty  of  adul- 
tery with  B,  unless  he  were  a  party  to  the  suit.  So,  if  a 
marriage  between  Mahomedans  were  set  aside  upon  the 
ground  of  consanguinity  or  aflSnity,  as,  for  instance,  in  the 
case  of  a  Mahomedan,  that  the  marriage  was  with  the  sis- 
ter of  another  wife  then  living,  the  decree  would  be  con- 
clusive that  the  marriage  had  been  set  aside,  and  that  the 
relationship  of  husband  and  wife  had  ceased,  if  it  ever 
existed ;  but  it  would  be  no  evidence  as  against  third 
parties,  for  example,  in  a  question  of  inheritance,  that  the 
two  ladies  were  sisters.*' 

In    Castrique  v.   /mWg,'^^  Cockburn,   0.  J.,  defined    a 
judgment  in  rem  as  a    **  judgment  determining    the  status 
of  a  chattel  with  reference  to  property,  or  vesting  the  pro- 
it  n  Bm.  L.  C.  d*3,  »34.  (8tli  Ed.)  |       »t  30  L.  J.  C.  P.  1T7. 
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petty  at  once  in  the  claimant,  as  a  condemnation  of  the 
Court  of  Exchequer  in  a  revenue  cause  vests  the  property 
in  the  Crown,  or  a  sentence  of  a  Court  of  Admiralty  in  a 
matter  of  prize  vests  the  property  in  the  captors ;  *' — and 
Mr.  Pigott  says  that  though  diflScult  to  understand,  that 
is  the  most  accurate  of  all  the  definitions  of  the  term. 
But  as  observed  by  Mr.  Freeman,  **  Judgments  in  rem; 
it  is  well  known,  are  not,  as  the  name  implies,  confined 
to  adjudications  against  things.  They  are  rendered  in 
many  instances  where  the  prior  proceedings  are  entirely 
in  personarnj  as  in  cases  establishing  or  dissolving  mar- 
riages." ^^ 

200.     These  definitions,   or  rather  descriptions,  are 

a  mere   statement   of  the   effect   of  a 

What    judgments    are     judgment    in    rem.     They     do     not 

usually  considered  to    ^j^dicate  any  principle  upon  which  to 

be  tn  rem.  .  •'^  i       ji  z^        •  i. 

rest   them   so   as   to    determine    what 

cases  fall  within  it,  do  not  furnish  any  test  the  application 
whereof  to  a  judgment  may  discover  whether  it  is  a  judg- 
ment in  rem.  There  is  a  considerable  conflict,  as  may  have 
been  already  noticed,  in  regard  to  the  classes  of  judgments 
that  are  in  rem.  The  diflSculty  is  further  enhanced  by  the 
Legislatures  and  courts  of  different  countries  having  in 
some  cases  given  such  effect  to  certain  peculiar  sorts  of 
judgments,  that  are  not  known  elsewhere,  and  cannot 
be  expected  to  receive  that  effect  from  courts  of  other 
countries.  In  Everest,  and  Strode's  work  on  the  law  of 
Estoppel,^^  the  following  classes  of  judgments  are  treated 
as  those  in  rem,  though  some  doubt  is  expressed  as  to  whe- 
ther the  last  four  are  not  judgments  in  personam  merely: — 

1.  Judgmentsof  condemnation  of  property  forfeited, 

(a)  by  the  Court  of  Exchequer,  and  (b)  by  the 
Uommissioners  or  Sub-Commissioners  of  Excise, 
Inland  Revenue,  or  Customs. 

2.  Adjudications  in  the  Court  of  Admiralty    on  the 

subject  of  prize. 

3.  Judgments  in  the'Divorce  Court. 

4.  Grants  of  Probate  and  Administration. 

5.  Adjudications  in  Bankruptcy. 

••Pr.Jud.1051.  I       »irW«.P-7». 
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6.  Sentences  of  deprivation  and   expulsion,  whether 

delivered  by  the  spiritual  court,  a  visitor  or  a 
college. 

7.  Judgments  of  outlawry  and  declarations  of  legiti- 

macy, 

8.  Adjudications  of  settlement  by  an  order  of  justices. 

9.  Judgments  and  orders  made  under   special  statu- 

tory powers. 

10.  Sentences  of  Courts  Martial. 

11.  Judgments   of  proceedings  by    way  of  quo  war- 

ranto. 

12.  Convictions  in  criminal  prosecutions  and  inquisi- 

tions. 
Mr.  Herman  speaking  of  the  American  Law,  says : 
"Under  the  term  judgment  in  rem  are  included  judgments 
of  Courts  of  Admiralty  relating  to  a  prize  or  a  judgment  of 
condemnation,  confiscation  or  forfeiture,  under  the  reve- 
nue or  excise  laws,  and  the  judgments  of  all  other  courts 
directly  upon  the  personal  status  or  relations  of  the  party, 
such  as  marriage,  divorce,  bastardy,  settlement,  an  adju- 
dication by  a  competent  tribunal  of  a  question  of  descent 
or  pedigree  ;'^  the  decisions  of  a  court  of  Probate,  Or- 
phan's Courts,  Guardians'  Courts,  Courts  of  Ordinary,  Sur- 
rogates' Courts,  Courts-Martial,  Ecclesiastical  and  Spiritual 
Courts,  courts  having  probate  jurisdiction  upon  the 
validity  of  a  will.''  The  settlement  of  the  accounts  of  an 
administrator,  executor  or  guardian,'*  or  of  a  court  having 
jurisdiction  in  bankruptcy  or  insolvency  matters,  as  an 
order  discharging  the  person  or  estate  of  a  bankrupt  from 
the  obligation  of  his  debts,'^  estops  all  parties  from  disput- 
ing the  point  decreed,  whether  they  were  or  were  not 
parties  to  the  proceeding  in  which  the  decree  was  made. 
So  a  judgment  or  a  decree  regarding  the  legal  status  or 
authority  of  parties.'^  Thus  a  decision  of  the  Senate  of 
New  Hampshire  that  a  person  claiming  a  seat  as  senator 
was  duly  elected,  &c.,  cannot  be  questioned  by  the 
executive  or  judicial  departments.  For  they  operate  pre- 
cisely  like  a  judgment  of  condemnation  or  forfeiture  in 
rendering  the  person  what  they  pronounce  him  to  be,  as 
the   grant   of  letters,    testamentary  or   administration,  the 

»?  Hooa  r.  Hood.  110  Mass.  463.  i       »*  Tobbots  r.  Tilton,  24  X.  H.  120. 

Bnnift  *.  Smith,  14  How.  401.  }       »s  Very  v.  McHonry,  20  Me.  ^06. 

n  Stem's  Appeal,  44  Pa.  St.  306.  j       se  Oiiinion  of  Justices,  56  N.  H.  670. 
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appointment  of  a  guardian,  or  the  naturalization  of  an 
alien,  or  the  adjudication  of  a  pauper.  A  decree  of  the 
United  States  District  Court  adjudging  a  debtor  to  be 
bankrupt  is  in  the  nature  of  a  decree  inrem^  as  respects  the 
status  of  the  party.**  On  the  other  hand,  Mr.  Freeman  says, 
**  Where  it  appears  that  the  law  authorizes  a  proceeding 
against  the  estate  or  interest  of  some  person,  the  judgment 
cannot  be  strictly  mr^m  ....  And  whenever  a  proceed- 
ing, though  formally  in  rem,  is  not  in  fact  such,  because  it 
is  directed  against  a  particular  claimant  only,  the  judgment 
cannot  affect  the  interests  of  third  persons.^^  **^^"  A  num- 
ber of  actions  and  proceedings  are  sometimes  spoken  of  as 
in  the  nature  of  proceedings  in  rem^  which  in  truth  are 
rather  qualified  proceedings  in  personam  than  proceedings 
in  rem.^^ 

Proceedings  by  creditors  against  the  personal  pro- 
perty  of  their  debtor  in  the  hands  of  third  persons,  or 
against  debts  due  to  him  by  such  third  persons,  are  treat- 
ed and  deemed  entitled  to  the  same  consideration.^^  Mr. 
Freeman  says:  "  Proceedings  by  attachment  are  not,  strict- 
ly speaking,  in  rem^  and  yet  they  are  sometimes  so  spoken 
of ;  and  in  some  respects  their  e^ect  is  more,  and  in  others 
less,  comprehensive  than  the  effect  of  proceedings  in 
personam.  Thus  by  the  seizure  of  the  property,  as  where 
moneys  are  garnished,  jurisdiction  is  acquired  over  the 
fund,  so  that  orders  may  be  made  for  its  distribution  or 
payment,  which  will  bind  the  owner,  though  he  has  not 
appeared  nor  been  personally  summoned  in  the  case, 
provided  such  owner  is  in  law  or  in  fact  a  defendant  in 
the  action.  But  the  judgment  in  such  action  must,  in  its 
effect,  be  restricted  to  the  property  before  the  court,  and 
even  as  to  that  property, it  is  not  conclusive  upon  the  title, 
except  as  between  the  parties  to  the  action  and  those  in 
privity  with  them. "^^  A  judgment  in  an  action  of  reple- 
vin has  been  held  not  to  be  in  rem.^^ 

201.     Lord  Justice  Turner  in  delivering  the  judgment 

of  their  Lordships  of  the  Privy  Council 

What  judgments  were    in  Katama  Natchiar  v.  Rajah  of  Shiva^ 

rSishi^    g^nga^  said:  -That  a  judgment  is  not 

a  judgment  tn  r^nt,  because   in   a  suit 

SI  Dean  V.  Ohapizi,  22  If  ich.  275.  I  4o  Fr.  Jnd.  1058. 

*^a  Herm,  Oomm.  348.  1  ^^  Oertain  Mnhogany  Logs,  8  Sum.  602. 

M  Fr.  Jnd.  1057  I  «' IX  M.  I.  A.  oifo. 

*•  8tory  Oont  Iawi.  810.  I 
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by  A.  for  the  recovery  of  an  estate  from  B.  it  has  determined 
an  issue  raised  concerning  the  status  of  a  particular  person 
or  family."  So  also  a  decree  declaring  a  patta  to  be  a 
forgery  was  held  not  to  be  a  judgment  inrem.^^  In  Kanhya 
Loilv.Radha  Churn.^^  Sir  Barnes  Peacock  in  delivering  the 
judgment  of  a  Full  Bench  of  Calcutta  High  Court,  said: 
'*  I  concur  with  him  (Mr.  Justice  HoUoway)  entirely  in  the 
conclusion  at  which  he  arrived,  viz.f  that  a  decision  by  a 
competent  court  that  a  Hindu  family  was  joint  and 
undivided,  or  upon  a  question  of  legitimacy,  adoption, 
partibility  of  property,  rule  of  descent  in  a  particular 
family,  or  upon  any  other  question  of  the  same  nature 
in  a  suit  inter  partes^  or  more  correctly  speaking  in  an 
Aciioxx  in personam/nuot  a  judgment  in  rem  or  binding 
upon  strangers,  or,  in  other  words,  upon  persons  who  were 
neither  parties  to  the  suit  nor  privies.  I  would  go  further, 
and  say  that  a  decree  in  such  a  case  is  not,  and  ought  not 
to  be,  admissible  at  all  as  evidence  against  stran- 
gers  It    is    unnecessary    to 

consider  the  principle  upon  which  grants  of  probate  and 
of  letters  of  administration  have  been  held  to  be  conclusive 
upon  third  parties.  It  would  throw  no  light  upon  the 
present  question,  and  the  Indian  Succession  Act,  No.  X  of 
1865,  Sec.  242,  points  out  expressly  the  eflfect  which  they 
are  to  have  over  property,  and  the  extent  to  which  they  are 

to  be   conclusive If  a  judgment  in   a 

suit  between  A  and  B  that  certain  property  for  which  the 
suit  was  brought  belonged  to  A  as  the  adopted  son  of  C, 
were  a  judgment  m  rem  and  conclusive  against  strangers 
as  to  the  fact  and  validity  of  the  adoption^  the  greatest 
injustice  might  be  caused.  For  instance,  suppose  that  a 
Hindu,  one  of  four  brothers,  should  be  entitled  to  a  large 
zamindaree^  yielding  an  annual  profit  of  two  lacs  of  rupees, 
and  also  of  a  small  piece  of  land  in  a  distant  zamindaree, 
and  that,  upon  his  death  without  issue  and  without  leaving 
a  widow,  surviving  brothers  as  his  heirs  should  enter  into 
possession  and  sell  the  small  piece  of  land,  and  that  after- 
wards a  person  claiming  to  be  the  adopted  son  of  the 
deceased  brother  should  sue  the  purchaser  in  the  Munsif  s 
Court  to  recover  the  land  so  sold  upon  the  ground  that, 
he    being   the    heir    by    adoption,    the   brothers    of    the 

*»  Ganga4hur  v.  Umasoondery.  B.  L.  R.,  Sup.   I      **  vn  W.  R.  338. 
Vol.r.B.672.  '  I 
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deceased  had  no  title  to  sell  it.  The  purchaser  might 
be  a  poor  man  without  the  means  of  procuring  or 
paying  for  the  attendance  of  the  niecessary  witnesses,  or 
of  making  a  proper  defence  to  the  suit,  and  the  claimant 
might  succeed  without  any  collusion  in  establishing  the 
alleged  adoption  and  recover  the  land.  Moreover,  the 
purchaser  might  not  have  the  means  to  enable  him  to 
appeal.  Now,  if  this  judgment  were  a  judgment  in  rem 
and  conclusive  against  the  brothers  as  to  the  status  created 
by  the  alleged  adoption  in  a  suit  brought  against  them  for 
the  zamindareey  they  would  have  no  means  of  defending 
their  possession,  however  clearly  they  might  be  able  to 
prove  that  there  was  no  foundation  whatever  in  support 
of  the  claim  of  adoption.  Assume  that  the  purchaser  in 
the  Munsif  *s  Court  was  perfectly  honest  and  bonAfidsy  and 
that  the  Munsif's  Court  was  one  of  competent  jurisdiction, 
having  regard  to  the  situation  and  value  of  the  pro- 
perty, and  held  that  the  judgment  was  a  decree  m r^m, 
and  there  would  be  no  means  of  getting  rid  of  the  decree 
of  the  Munsifs  Court,  and  thus  the  decree  of  the  Munsif 
in  a  suit  for  land  within  his  competency  would  finally  and 
conclusively  determine  the  title  to  the  zamindaree  against 
persons  who  might  never  even  have  heard  of  the  suit  in 
the  MunsiPs  Court  whilst  it  was  going  on.  There  is  no 
ground  upon  which  it  could  be  held  that  the  decree  in 
such  a  case  would  be  admissible  merely  as  primd  facte  evi- 
dence. It  must  either  be  conclusive  as  a  judgment  in  remt 
or  fall  within  the  general  rule,  and  not  be  admissible  at 
ail  upon  the  question  of  adoption.  If  it  could  be  admitted 
as  even  primd  Jacie  evidence,  it  might  work  the  greatest 
injustice  by  throwing  the  burthen  on  to  the  defendants,  and 
compelling  them  to  prove  a  negative,  mz.,  that  the  claimant 
had  not  been  adopted,  and  this  probably  after  many  years 
from  the  time  at  which  the  adoption  is  alleged  to  have 
been  made.  The  fact  is  that  the  Munsif,  in  such  a  case, 
would  be  competent  to  try  the  right  of  the  parties  to  the 
land  claimed,  and  incidentally  to  determine  the  question 
of  adoption.  But  he  would  have  no  power  to  entertain  a 
suit  merely  for  the  purpose  of  determining  a  question  of 
status.*' 

There  are  few  judgments  truly  in  rem  in  this  country. 
In  Jogendro  Deb  v.  Funindro  Deb^"^   Sir  James  Golvile,  in 

*»XIVM.I.A.8e7. 


Digitized  by 


Google 


510  BTATUTOBY  BEJCOGMITION  OF  JUDGMENTS  IN  B£M  IN  INDIA.  [S*  202. 

delivering  the  judgment  of  their  Lordships  of  the  Privj 
Council  observed  that :  <*It  appears  to  them  to  be  extremely 
doubtful,  whether  there  exists  in  India  (exclusive  of  the 
particular  jurisdictions  which  are  exercised  by  the  High 
Courts  in  matters  of  probate  and  the  like,  and  which  in  the 
case  of  war  might  be  exercised  in  matters  of  prize)  any 
ordinary  Court  capable  of  giving,  what  can  be  called  tech- 
nically a  judgment  in  rem.^*  Sir  Barnes  Peacock  in  the  judg- 
ment of  the  Full  Bench  in  Kanhya  Loll  v.  Radha  Ghurn^^ 
after  observing  that  there  are  no  suits  in  this  country,  with 
the  exception  of  those  in  the  High  Court  in  the  exercise  of 
admiralty  and  vice-admiralty  jurisdiction,  which  answer 
to  the  actions  in  rem  of  the  civil  law,  and  none  correspond- 
ing with  the  actions  prejudiciales^  said  :  **  It  is  quite  clear 
that  there  are  no  judgments  in  rem  in  the  mofussil  courts, 
and  that,  as  a  general  rule,  decrees  in  those  courts  are  not 
admissible  against  strangers  either  as  conclusive  or  even  as 
primd  facie  evidence,  to  prove  the  truth  of  any  matter 
directly  or  indirectly  determined  by  the  judgment  or  by  the 
finding  upon  any  issue  raised  in  the  suit  whether  relating  to 
status,  property,  or  any  other  matter." 

202.  The  Indian  Legislature,  for  the  sake  of  simpli- 
city, and  in  order  to  avoid  the  diffi- 
Stattttory  "^^.f"^^^?^  culty  of  defining  or  enumerating  judg. 
^rid^^lDdia.  ^^^  "*  ments  in  rem^  adopted  the  statement 
of  the  law  by  Sir  Barnes  Peacock,  and 
embodied  in  Section  41  of  the  Indian  Evidence  Act  a  clear 
rule,  which,  slightly  amended  by  Act  XVIII  of  1872,  is  now 
the  law  of  British  India  relating  to  judgments  in  remJ^ 
The  section,  as  amended,  enacts  : 

"A  final  judgment,  order  or  decree,  of  a  competent 
court,  in  the  exercise  of  Probate,  Matrimonial,  Admiralty 
or  Insolvency  jurisdiction,  which  confers  upon  or  takes 
away  from  any  person  any  legal  character,  or  which  declares 
any  person  to  be  entitled  to  any  such  character  or  to  be 
entitled  to  any  specific  thing,  not  as  against  any  specified 
person  but  absolutely,  is  conclusive  proof  that  any  legal 
character  which  it  confers,  accrued  at  the  time  when  such 
judgment,  order,    or  decree  came  into  operation  ; 

that  any  legal  character,  to  which  it  declares  any 
such  person   to  be  entitled,  accrued  to  that  person  at  the 

♦«  VII  W.  B.  33«. 
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time  when  such  judgment,  order  or  decree  declares  it  to 
have  accrued  to  that  person  ; 

that  any  legal  character  which  it  takes  away  from  any 
such  person  ceased  at  the  time  from  which  such  judgment, 
order  or  decree  declared  that  it  had  ceased  or  should  cease  ; 

and  that  any  thing  to  which  it  declares  any  person 
to  be  so  entitled  was  the  property  of  that  person  at  the 
time  from  which  such  judgment,  order  or  decree  declares 
that  it  had  been  or  should  be  his  property/* 

The  section  does  not  expressly  mention  courts- 
martial;  but  native  Courts-Martial  are  included  in  the 
operation  of  the  Act.  Under  the  section  a  judgment  may, 
however,  be  conclusive  in  a  criminal  proceeding,  though 
that  point  is  not  yet  quite  free  from  doubt  in  England. 
The  Judges  had  incidentally  expressed  an  opinion  against 
it  in  the  Duchess  of  KingstorCs  case^  "  urging,  first,  that  it 
would  be  contrary  to  public  policy  that  the  temporal 
Courts,  in  the  investigation  of  a  criminal  charge,  should  be 
bound  by  a  decision,  perhaps  of  an  Ecclesiastical  Judge, 
addressed  only  to  the  conscience  of  the  party,  and  founded, 
as  it  might  be,  on  evidence  inadmissible  at  common  law; 
and  next,  that  if  such  a  decision  were  conclusive  in  favor 
of  a  prisoner,  it  would  be  equally  binding  against  him;  and 
consequently  his  life,  liberty,  property,  and  fame  might 
depend  upon  the  judgment  of  a  court  which  had  no 
organs  to  discover  whether  he  had  committed  a  crime  or 
not."*^  The  decision  in  R.  v.  Buttery^  is  sometimes  cited 
as  being  in  support  of  that  view,  but,  as  pointed  out  by 
Mr.  Taylor,  it  lends  little,  if  any,  support  to  it;  and  Mr. 
Smith,  in  his  notes  on  the  Duchess  of  Kingston's  case^  says 
that**  it  is  diflBcult  to  see  how  a  decree  in  rem^  which 
operates  upon  the  status  of  the  individual  and  renders 
the  fact  what  the  court  adjudicates  it  to  be,  it  is 
difficult  to  see  how  such  a  sentence  can  be  otherwise  than 
conclusive."  In  R.  v.  Orundon,^^  a  sentence  of  expulsion 
from  a  college  was  held  conclusive  in  answer  to  an  indict- 
ment for  assault. 

203.     Sec.  41  of  the  Indian  Evidence   Act   not  only 
enumerates  the  different  sorts  of  judg- 
^*!!!*«f"?^^^^^  ments    in    rem,    but  also   enacts   the 

effect    they    are    to     receive.      This 


menu  in  rem. 


*»  T  y.  3v.  1435.  |       so  n  Bm.  L.  C.  829. 
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that  the  Allahabad  High  Court,  in  t^  exercise  of 
its  probate  jurisdiction,  declared  that  ti»  defendants 
were  entitled  to.  or  conferred  upon  them  ?  Did  it  and 
could  it  confer  upon  them  any  other  legal  chtacter  than 
what  the  Probate  and  Adminstration  Act  exjessly  lays 
down,  viz.^  the  representative  title  of  the  grantees  Vagainst 
all  debtors,  &c.,  and  persons  holding  property  belo^ing  to 
the  deceased  ?  No  doubt  the  Allahabad  High  Curt  in 
determining  the  question  whether  the  defendants  were 
entitled  to  letters  of  administration,  as  prayed  for,  M  to 
construe  the  will,  and  to  consider  whether  upon  a  puper 
construction  of  that  document,  the  defendants  lere 
residuary  legatees  ;  but  this  was  only  for  the  purpose  of 
determining  the  question  of  representative  title  as  in  l$c. 
59  mentioned.  The  question  of  the  construction  of  the  Hll 
was  but  an  incidental  question  which  the  court  had  to 
consider  in  determining  whether  the  defendants  wre 
entitled  to  letters  of  administration  in  respect  of  the  estdie 
of  the  deceased.  It  has  been  held  that  in  a  proceeding 
upon  an  application  for  probate  of  a  will,  the  only  questim 
which  the  court  is  called  upon  to  determine  is  whetter 
the  will  is  true  or  not,  and  that  it  is  not  the  province  of  lie 
court  to  determine  any  question  of  title  with  reference  to 
the  property  covered  by  the  will.w'* 

It  is  quite  settled  in  England,  that  the  grant  does  nrt 
establish   the    testator's   domicile,  or    any   other   circun*- 
stances  not    required   to  be    proved   for    the   grant.     In" 
Whicker  v.  Hume,^  Lord  Chelmsford  said  that  the  probate 
of  a  will   *•  conclusively  establishes  in  all    courts,   that  the 
will  was   executed  according  to  the   law  of  the  country 
where    the  testator   was   domiciled."    As    to    the    point 
whether  the  probate  was  or  was  not  conclusive   evidence 
of  the  domicile,  Lord  Oranworth  however  said  :  "  that  the 
affirmative  of  that  proposition  cannot  be  a  correct  exposition 
of  the   law.    A  probate  is  conclusive  evidence  that   the 
instrument    proved   was   testamentary  according    to    the 
law  of  this  country.     But  it  proves  nothing  else."     Lord 
Wensleydale  added  that  the  "probate  of  a  will  in   common 
form    is    conclusive   evidence    of  the  title  of  the  execu 
tors    to    all    personal    property    of  which    the     testate 
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was  capable  of  disposing/'  This  decision  was  cited 
with  approval  in  Concha  v.  Concha^^  in  which  the  order 
granting  the  probate  actually  stated  that  the  testator 
was  at  the  time  of  the  execution  of  his  will  and  at  the 
time  of  his  death  a  domiciled  Englishman  ;  and  it  was  con- 
tended before  the  House  of  Lords,  that  the  said  statement 
was  conclusive  against  all  the  world.  Lord  Hershell,  with 
whom  the  other  Lords  concurred,  said,  ^*  that  the  mere  fact 
that  probate  of  the  will  was  granted  is  not  so  conclusive  is 
established  beyond  all  possibility  of  question  by  a  decision 
of  your  Lordships'  House  ....  But  it  is  said 
although  his  (the  Probate  Judge's)  decision  would  not 
necessarily  have  determined  that  question  (of  the  testator's 
domicile)  had  it  been  delivered  in  a  different  form  from 
that  which  it  took,  and  had  the  order  been  in  a  different 
form,  yet  it  is  conclusive  because  in  this  particular  case  the 
learned  judge  affected  to  determine  that  jpoint  and  his 
determination  was  recorded  in  the  order.  For  my  part  I 
think  it  would  he  impossible  to  hold  that  a  question  of 
that  sort  is  conclusively  determined  because  the  learned 
judge  has  expressed  his  opinion  upon  a  matter  of  fact 
when  that  matter  of  fact  was  not  essential  to  his  decision. 
All  that  is  essential  to  the  decision  that  the  plaintiffs 
were  entitled  to  probate  may  be  taken  perhaps  to 
be  conclusively  determined  ;  but  I  do  not  see  how  any- 
thing more  than  this  can  be  taken  to  be  conclusively 
determined.  Certainly  it  would  be  very  strange  if,  although 
the  finding  in  the  decree  as  to  the  testator's  domicile 
could  not  be  appealed  from  because  it  was  not  essential  to 
the  decision,  nevertheless,  it  conclusively  determined  the 
fact  against  all  the  world,  upon  which  the  opinion  of  no 
tribunal  except  that  of  the  judge  of  first  instance  could  be 
taken." 

The  same  rule  appears  to  be  recognised  by  and  acted 
upon  in  the  American  courts.  Thus  in  Miller  v.  Foster ^^ 
a  grant  of  probate  or  of  an  administration  was  held  to 
actually  invest  the  executor  or  administrator  with  the 
character  which  it  declared  to  belong  to  him.  in  estab- 
lishing the  testamentary  character  of  an  instrument  offered 
for  probate  as  a  will,  the  decree,  however,  establishes  inter 
omnes  its  genuineness,^'  but  not  the  capacity   of  the  testa- 

•*  11  App.  Gm.  641.  I      •1  Newman  c.  Waterman,  5S  Am.  Bep.  310. 
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tor  to  make  it/®*  The  probate  of  a  will  cannot  becoUater- 
ally  avoided  on  the  ground  that  the  will  is  a  forgery,  or 
that  the  testator  made  a  subsequent  will  and  appointed 
another  executor,  or  on  any  other  ground.®^  In  Lawrence  w. 
Snglesbt/y^^  an  applicant  for  appointment  as  administrator 
alleging  that  the  respondent  claimed  to  have  been  admi* 
nistrator  of  the  same  estate,  but  that  he  had  not  been 
legally  appointed,  and  was  not  entitled  to  the  position,  and 
that  he  was  an  improper  person  for  it,  the  defendant  replied 
that  he  had  been  appointed  by  a  court  of  probate,  at  the 
request  of  certain  heirs  and  next-of-kin  of  the  intestate, 
and  that  the  order  of  his  appointment  had  not  been 
appealed  against;  and  the  Supreme  Court  held  that  the 
plaintiff  was  concluded  by  the  appointment,  and  that 
it  could  not,  in  a  collateral  way,  review  the  correctness  or 
propriety  of  a  decree  of  a  Court  of  probate  acting  within 
its  jurisdiction.  *'  Whether  the  defendant,"  says  Dr.  Bige- 
low,  "  was  a  proper  person  to  be  appointed  administrator 
and  whether  a  request  by  only  a  part  of  the  next-of-kin 
was  sufficient  to  warrant  a  grant  of  letters,  were  questions 
properly  arising  before  the  court;  and  if  the  petitioner 
felt  aggrieved,  he  should  have  appealed.'* ^^ 

204.     The  first  essential  of  the  validity  of  judgments  in 

rem,    as   of  all  judgments,   is  that  they 

Jurisdiction  in  proceed-     ^,^^^,j  ^^^^  ^^^  pronounced  by   a   court 

ings  tn  rem.  ^  •      •  j-  x-  i      *l 

°  ot   competent  jurisdiction.     In  the   case 

of  judgments  relating  to  things,  the  presence  of  the  things 
within  the  limits  of  the  court's  jurisdiction  is  generally  con- 
sidered necessary  to  give  jurisdiction.  If  a  decision  on  the 
status  of  a  thing  be  pronounced,  when  the  court  has  not  the 
thing  in  possession,  such  a  sentence  wiH  manifestly  be  a  nullity  ; 
but  constructive  possession  is  sufficient  to  give  jurisdiction. 
Mr.  Herman  says  :  '*  In  order  to  render  a  judgment,  sentence, 
or  decree  in  rem^  the  right  arises  from  an  actual  or  constructive 
possession  of  the  reSy  acquired  or  held  in  such  a  way  as  to  make 
it  a  fit  subject  for  adjudication,  and  when  this  has  been  once 

b  In  Brigham.  v.  Fayericeather^^^  there  was  a  suit  to  set  aside  a  mortgage  made  by  B. 
on  the  ground  that  she  was  of  unsound  mind  when  she  executed  it.  The  defendants  to 
show  her  sanity  offerai  in  evidence  the  decree  of  the  Probate  Court  allowing  a  will  made 
by  her,  and  also  other  evidence  that  her  mental  ciipacity  was  no  less  when  she  executod 
the  will  :  but  it  was  held  tiiat  the  decree  was  not  even  admissible  evidence  upon  the  point. 


«t  Brighaju  o.  Payerweather,  5  N.  R.  R.  265.         i      to  u  Vt.  43. 
«»  Moore  v.  Tanner's  AUm'r,  27  Am.  Dec.  -15.  'i  Bigr.  Estop,  237. 

VaHderpoel  v.  Vsn  Valknnbergh,  «  N.  Y.  190.    | 
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acquired  by  a  duly  authorized  tribunal,  no  other  is  allowed  to 
interfere  with  the  tribunal  which  first  obtains  jurisdiction,  until 
the  first  tribunal  has  fully  adjudicated  ail  matters  connected 
therewith/*  In  Oay,  Hardie,  §f  Co.  v.  Brierfield  C.  ^  i. 
Cb.,"  Coleman)  J.,  said :  "  The  principle  is  universally  acknow- 
ledged»  that  when  two  courts  have  concurrent  jurisdiction,  that 
which  first  takes  cognizance  of  the  case,  has  the  right  to  retain 
it,  to  the  exclusion  of  the  other;  that  if  a  trust  estate  is  being 
administered  by  a  court  of  competent  jurisdiction,  or  where 
property  is  in  gremio  tegis^  of  a  court  of  rightful  jurisdiction, 
no  other  court  can  interfere,  and  wrest  from  it  the  possession 
and  jurisdiction  first  obtained*  As  was  said  in  PecA  v. 
JennesSf^"^  «  Where  the  jurisdiction  of  a  court,  and  the  right  of 
a  plaintiff  to  prosecute  his  suit  in  it,  has  once  attached,  that 
right  cannot  be  arrested  or  taken  away  by  proceedings  in  any 
other  court.*  ....  The  rule  here  declared  has  been 
adopted  and  followed  invariai»ly  by  all  subsequent  decisions. 
Many  of  them,  however,  have  given  it  a  very  broad  and  ex- 
tensive significHUce,  while  others  have  limited  its  meaning, 
and  consequently  the  application  of  the  principle  has  not  in 
all  respects  been  uniform.  In  the  case  of  Vaughan  v.  Nor^ 
thup^'^^xi  was.  held,  that  an  administrator  appointed  in  one 
State  must  account  for  the  assets  received  by  him  according  to 
the  law  of  his  appointment,  and  could  not  be  sued  in  the 
court  of  another  State  for  the  assets  received  and  held  by  him  in 
his  official  capacity.  Williams  v.  Benedict^'^^  was  a  case  where 
an  estate  had  been  declared  insolvent,  and  th^  assets  were  being 
administered  in  the  State  Courts  for  the  benefit  of  all  the  creditors, 
it  was  held,  that  the  property  was  in  gremio  legis,  and  not 
subject  to  levy  by  the  United  States  Marshal  at  the  suit  of  a 
creditor  suing  in  the  Federal  Courts.  In  the  case  of  Peate  v. 
PAippSf^^  commissioners  had  been  appointed  to  settle  up  and 
distribute  the  assets  of  an  insolvent  bank,  and  it  was  held  that 
no  other  court  had  jurisdiction  to  interfere  at  the  suit  of  creditors, 
and  apply  the  assets  to  the  payment  of  their  claims;  that  it  was 
the  duty  of  all  creditors  to  apply  to  the  State  Court  which  had 
taken  jurisdiction  of  the  settlement  and  distribution  of  the  assets. 
The  principles  declared  in  this  decision  are  re-affirmed  in  Barton 
v.  Barbour, ^^  In  the  case  of  Taylor  v.  Carryly^  a  writ  of  at- 
tachment is^iued  by  a  State  Court  had  been  levied  upon  a  vessel. 


'»  Uerm.  (0111111.357.  I  '•  8  How.  107. 

"  33  Am.  St.  R^.  122.  "  U  How.  372. 

'I  7  How.  fla4.  I  »•  104  U.  8.  ia«; 

t»  U  Pit.  1.  I  '»  -*<>  How.  6«3. 
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and  the  vessel  replevied.  Suit  was  afterwards  begun  in  a  Court 
of  Admiralty  to  enforce  seamen's  wnges,  and  tlie  writ  placed 
in  the  hands  of  a  Marshal.  It  was  held  that  the  State  Court 
having  possession  firsts  the  possession  could  not  be  interfered 
with  by  the  Admiralty  Court,  citing  jHaflran  v.  Lucas;  ^^  In 
this  case  there  was  a  dissenting  opinion  by  Taney,  C.  J.>  who 
recognized  the  general  principle,  but  held  that  because  of  the 
equities  of  the  claimants  (the  lien  of  seamen's  wages), 
of  which  alone  the  Admiralty  Court  had  jurisdiction, 
the  jurisdiction  of  the  Admiralty  Court  did  not  violate 
the  rule.  The  rule  declared  by  Taney,  C.  J.,  seems  to 
be  the  law  in  this  State,  in  which  it  has  been  declar- 
ed that  although  the  Probate  and  Chancery  Courts  may 
have  concurrent  jurisdiction,  yet  if  there  are  peculiar  equities  of 
which  the  Probate  Court  cannot  take  jurisdiction,  then  the 
Chancery  Court  may  proceed,  without  a  violation  of  the  rule.^^ 
The  case  of  Freeman  v.  Howe^  ^^  after  reaffirming  the 
principle  in  Peck  v.  Jcnness;  declared  that  property  in  the 
hands  of  the  United  States  Marshal,  seized  by  him  upon  a 
writ  from  the  Circuit  Court  of  the  United  States,  could  not  be 
replevied  or  interfered  with  by  a  writ  from  a  State  Court,  and 
further  held  that  the  principle  did  not  depend  upon  the  rights 
of  the   parties   involved,    and    that    it    applied    to    persons 

who  were  not  parties  to  the   original    or  first  suit 

The  Chancery  Court  of  Louisville,  Kentucky,  by  a  decree 
directed  its  Marshal  to  deliver  the  church  (the  matter  of  con- 
troversy)  to  Watson  and  others.  While  this  suit  was  pendinie:, 
and  the  church  was  in  the  possession  of  the  Marshal  of  the 
Chancery  Court,  Jones  and  others  filed  a  bill  in  the  United 
States  Court  to  get  posse^sion  of  the  church,  and  to  enjoin  the 
Marshal  from  delivering  the  church  to  Watson,  and  to  enjoin 
Watson  from  taking  possession  of  the  church.  In  Watson  v. 
JoneSf^^  Miller,  J.,  said:  "The  decisions  of  this  court  in  the 
cases  of  Taylor  v.  Carry l^^  Freeman  v.  Howe,^^  and  Buck 
v.  Cotbathf^^  are  conclusive  that  the  Marshal  of  the  Chancery 
Court  cannot  be  displaced  as  to  the  actual  possession  of  the 
property,  hecause  that  might  lead  to  a  personal  conflict  be- 
tween the  officers  of  the  courts  for  the  possession ;  and  the 
cases  of  Oiggs  v.  Wolcoit^^^  and  Peck  v.  Jenness^  are  conclusive 

•  •  10  Pot.  400.  I       •«  IS  Wall.  ns. 

•  •  Goald  9.  Hftyet.  10  Ala.  44a.  |  •!  20  How.  56a. 

Wilkinaonv.  Stuart,  .  •»  24  »ow.  430. 

74  Ala.  196.  I  •«  « Wall.  334. 

•>  24  How.  400.  1         ••!  4  Cranob.  179. 


Digitized  by 


Google 


S.  204.]      COURT  FIRST  TAKING  COGNIZANCE  HAS  JURISDICTION.  519 

a^inst  any  iDJunction  from  the  Federal  Court  forbidding 
Watson  et  aly  from  taking  possession  of  the  church  which  the 
decree  of  the  Chancery  Court  required  the  Mashal  to  deliver 
to  thera."  But  the  court  held,  under  the  prayer  for  general 
relief,  the  court  was  authorized  to  grant  any  relief  to  the 
plaintiff,  authorized  by  the  pleadings  and  proof,  •'which 
did  not  enjoin  the  defendants  Watson  and  others  from  taking 
possession  of  the  church,  or  which  did  not  disturb  the  posses- 
sion of  the  Marshal  of  the  Louisville  Chancery  Court."  We  do 
not  cite  this  case  as  endorsing  altogether  the  conclusion  reached 
by  the  court  in  the  relief  granted,  but  as  an  authority  recog- 
nizing  and  declaring  the  limitations  placed  upon  the  general 
rule  laid  down  in  Peck  v.  Jenness^  and  which  has  been  followed 

in  so  many  decisions In  the  case  of  Stout 

V.  Lye^^  the  general  principle  of  law  under  consideration  was 
conceded.  The  real  question  before  the  court  for  decision,  and 
which  was  decided»  was,  whether  the  State  Court  or  the  Federal 
Court  first  had  jurisdiction;  and  it  was  held  that  by  the  filing 
of  the  petition,  and  the  proceeding  in  the  State  Court  for  the 
foreclosure  of  the  mortgage,  that  court  was  the  first  to  assume 
and  exercise  jurisdiction  ;  and  the  court  further  held  that  the 
decree  ascertaining  and  fixing  the  amount  of  the  indebtedness 
of  the  mortgagor  to  the  mortgagee  was  conclusive  and  binding 
upon  other  creditors  of  the  mortgagor,  so  far  as  it  fixed 
a  liability  of  the  mortgagor  and  its  amount  to  the  mortgagee. 
The  HoUaday  casey^  was  a  bill  in  equity  in  the  Federal  Court 
by  Hickox  against  HoUaday  to  set  aside  a  fraudulent  convey- 
ance made  by  Ben  HoUaday  to  his  brother  Joseph  HoUaday. 
After  disposing  of  other  questions  which  arose  in  the  case,  the 
opinion  proceeds  as  follows  :  *The  answer  of  HoUaday  also 
contains  an  allegation  in  bar  of  this  suit,  to  the  effect  that  on 
November  7th,  1883,  and  prior  to  the  commencement  thereof, 
the  Circuit  Court  of  the  State  for  the  county  of  Multnomah, 
in  a  suit  then  pending  therein  between  Ben  HoUaday  and 
Joseph  HoUaday,  appointed  a  receiver  of  all  the  property  men- 
tioned in  the  bill  herein,  who  is  now  in  possession  of  the  same 
as  such  receiver,  which  suit  is  still  pending  in  said  court.  In 
support  of  this  defence,  counsel  submit  the  proposition  that 
while  the  property  is  in  the  hands  of  a  receiver  appointed  by  a 
court,  no  other  court  can  acquire  or  take  jurisdiction  of  a  suit 
concerning  such  property,  and  cites  a  number  of  authorities  in 

••  lOSU.  B.  66.  i  ••  S7Fe4.  Btp.  880. 
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support  thereof ;  but  the  proposition  is  altogether  too  broad, 
and  is  unsupported  by  the  authorities  cited.  The  receiver  has 
no  right  in  the  property,  but  only  the  possession  thereof.  So 
long  as  that  is  not  disturbed  or  questioned,  parties  may  litigate 
in  the  same  court  or  elsewliere  questions  concerning  the  ultimate 
right  and  title  to  the  property  ;  and,  therefore,  notwithstanding 
the  case  of  Holladay,  and  the  possession  of  the  receiver  therein, 
this  court  may  take  jurisdiction  of  a  suit  to  set  aside  or  postpone 
an  alleged  fraudulent  conveyance  of  any  of  this  property  by 
Ben  Holladay  which  hinders  or  delays  the  plaintiff  in  the  en- 
forcement of  his  judgment  against  said  Holladay.  In  Buck 
V.  Colbathj'^  this  question  is  examined  by  Mr.  Justice  Miller, 
and  the  conclusion  reached  that  the  rule  among  courts  of  con- 
current jurisdiction,  that  the  one  which  first  obtains  jurisdiction 
of  a  case  has  the  exclusive  right  tp  decide  every  question  arising 
therein,  is  subject  to  limitations.  See  also  Andrews  v.  Smithr^ 
In  the  case  of  Ball  v.  Tompkins^^^  after  stating  the  general 
principle,  that  *  this  court  cannot  invade  the  possession  of  the 
subject-matter  of  controversy  already  taken  by  the  State 
Oourt  having  concurrent  authority,  and  in  the  exercise  thereof; 
for  the  rule  is  here  as  elsewhere,  that  the  court  which  first 
acquired  possession  of  the  subject  will  retain  it,  and  the  power 
to  dispose  of  it  by  its  own  adjudication,  citing  Williams  v. 
Benedict,^'  Freeman  v.  Howe/*  Yonley  v.  Lavender,^^'  pro- 
ceeds as  follows:  ^  And  this  brings  us  to  the  pivotal  question 
in  the  present  inquiry  :  What  is  the  nature  and  character  of 
the  possession  of  the  State  or  Federal  Court  which  excludes  the 
exercise  of  authority  over  the  subject  or  thing  by  the  other  ? 
FroDd  the  authorities  on  this  subject  (which  in  the  Circuit  Courts 
are  not  altogether  harmonious),  and  from  the  reasons  for. the 
rule,  I  apprehend  it  to  be,  substantially,  that  the  possession 
contemplated  as  sufficient  to  make  it  es^clusive  is  that  which 
the  court  by  its  process,  or  some  equivalent  mode,  has,  either 
for  the  direct  purpose  of  the  proceeding,  or  for  some  other 
purpose  ancillary  to  the  main  object,  drawn  into  its  dominion  and 
custody  something.  That  thing  may  be  corporeal  or  incorpo- 
real, a  substance,  or  a  mere  right.  These  may  be  the  subject- 
matter  of  jurisdiction  in  a  pending  cause,  which  often 
proceeds  from  the  beginning  to  the  judgment  without 
the    court's    having    taken  actual  dominion   (>(  any  thing; 


90  8  Wall  884.  I      •*  8  How.  107. 

»i  10  Blatohf  100.  6  Ftd.  B«p.  888.  MM  How.  480. 
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but  there  is  no  exclusive  jurisdiction  over  such  a  matter. 
The  result  may  be  a  judgment  which  will  establish 
a  ri^ht,  but  the  court  has  not  had  any  possession.  The 
pendency  of  a  controversy  in  a  suit  in  a  State  or  federal  Court 
is  no  bar  to  a  suit  in  the  other  court  involving  the  same 
controveyrsy®^ :  and  each  will  proceed  in  its  own  course  to  a 
judgment  establishing  the  right.  Tlie  control  which  each 
court  has  over  its  own  processes  has  always  been  foundadequale 
to  prevent  mischief  from  diverse  judgments  in  the  several 
jurisdictions ;  but,  in  proceeding  on  its  way,  whenever  either 
court  finds  that  the  other  has  already  taken  actual  dominion 
over  some  subject,  it  will  let  the  thing  alone,  so  long  as  that 
dominion  is  retained,  and  proceed,  if  there  be  enough 
material  besides  to  support    the  exercise  of  its  jurisdiction,  and 

the  pursuit  ma)'  reach  fruit.     If  not,  it   will    stop 

No  court  can  interfere  with  the  custody  of  property 
held  by  another  court  through  a  receiver,  but  may  establish 
by  its  judgment  a  debt  against  the  receivership,  which 
mu&t  be  recognized,  even  by  the  court  appointing  the  receiver, 
and  is  not  open  to  revision  by  it,  if  the  court  rendering  the  deci- 
sion had  jurisdiction  of  the  subject-matter  and  the  parties.  The 
manner  in  which  it  shall  be  paid,  and  the  adjustment  of  the 
equities  between  all  persons  having  claims  on  the  property  and 
effects  in  the  hands  of  a  receiver,  must  be  under  the  control  of 
the  court  having  custody  through  its  receiver;  but  this  does  not 
affect  the  jurisdiction  of  other  courts  conclusively  to  establish 
by  judgment  the- existence  and  extent  of  a  claim®^  ;  .  .  .  . 
Courts  accord  to  suitors  and  litigants  all  necessary  latitude  ;  and 
they  are  not  restricted  to  any  one  forum  for  the  adjudication  of 
any  question  or  right,  provided  onlj  that  such  adjudications  are 
not  upon  questions  pending  in  another  concurrent  court  which 
had  prior  jurisdiction,  and  provided  that  its  writs  or  process 
shall  not  hinder  the  performance  of  any  lawful  mandate  of  such 
concurrent  court,  or  interfere  with  or  disturb  the  possession  of 
any  subject-matter  then  in  gremio  legis.  Possibly  plaintiffs  might 
sue  the  Brierfield  Coal  and  Iron  Company  in  a  court  of  law,  and 
recover  judgment,  and  have  execution  as  in  the  case  of  the  steam- 
boat Daniel  Kaine^^^  or  file  a  bill  on  the  judgment  as  in  the 
Holladay  case^  or,  when  necessary  to  fix  and  establish  a  lien, 
they  may  proceed  for  this  purpose  as  in  the  case  of  Heidritttr 
V.  Elizabeth  Oil  Cloth  Co.,^^  and   in    neither   instance   trans- 

»•  Stanton  v.  Kmbrey,  98  U.  S.  648.  I  »»  85  F«d.  Rep.  786. 

»'  DiUingham  v.  RubboU,  16  Am.  St.  Rep.  753.    |  »»  112  U.  8.  294. 
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gress  the  domain  of  the  United  States  court.  Any  attempt  to 
enforce  the  judgment  or  Hen  thus  established,  by  interfering 
with  the  possession  or  subject-matter  under  the  control  of  the 
concurrent  court,  would  be  nugatory."  Stone,  C.J.,  expressed 
concurrence  with  that  opinion  and  said :  "  When  one  court  has 
acquired  and  is  in  jurisdiction  over  a  subject-matter  infer />ar/6«, 
no  other  court  of  simply  concurrent  power  can  take  jurisdiction 
of  that  same  subject-matter  between  the  same  parties;  and  the 
rule  is  much  more  inflexible  when,  under  some  color  or  process 
of  its  own,  the  court  first  acquiring  jurisdiction  has  obtained 
possession  of  the  res  which  is  the  subject  of  the  suit.  When 
this  is  the  case,  the  thing  is  in  the  custody  of  the  court,  and 
until  disposed  of  by  final  judgment  or  decree,  that  possession 
cannot  be  interfered  with  by  any  court  of  concurrent  jurisdiction, 
whether  its  powers  be  invoked  by  a  party  to  the  first  suit 
or  by  a  stranger  to  the  litigation."  He  then  expressed  his  full 
concurrence  with  the  statements  of  Justice  Coleman  as  to  the 
extent  of  the  rule,  and  proceeded  thus:  ^*  The  reason  of  the 
rule  exists  in  the  prevention  of  collisions  between  courts  of 
concurrent  jurisdiction.  Neither  the  reason  nor  the  rule  finds 
any  field  of  operation,  when  the  proceedings  in  one  jurisdiction 

do  not  in  any  manner  interfere  with  those  in  the  other 

Under  the  suit  by  the  trustee  in  the  United  States  Court»  all 
the  property  of  the  Brierfield  Coal  and  Iron  Company  was 
placed  in  the  hands  of  a  trustee  or  receiver,  to  be  administered 
for  the  purposes  specified  in  the  mortgage,  and  the  further 
assurance.  Until  that  court  finishes  the  litigation  there  pend- 
ing, and  relinquishes  the  possession  of  the  property,  no  other 
court  can  disturb  that  possession,  or  interfere  with  the  un- 
trammeled  adjudication  of  the  issues  raised  in  that  suit; 
and  the  decision  or  decree  rendered,  or  to  be  rendered  in 
that  suit,  will  bind  all  the  parties  to  it  and  their  privies, 
unless  it  is  reversed  by  a  court  having  authority  to  revise 
its  judgment. ^^  In  other  words,  while  the  proceedings  of 
the  court  are  t^i  fieriy  and  the  corporation's  effects  are  in  the 
hands  of  that  court's  trustee  or  receiver,  no  other  court 
of  concurrent  jurisdiction,  and  no  suitor  in  such  court, 
can  disturb  or  interfere  with  such  possession,  or  with  that 
court's  untrammeled  adjudication  of  the  questions  before  it. 
The  rule  has  no  greater  extent  than  this :  "  ^  The  learned 
Editors  of  the  American  State    Reports   say  :  *    **  Where  two 

100  Btoat  V.  Lye,  103  U.  8.  M.  I  '  ^^  Am.  St.  B«p.  149. 
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courts  |>0S9es8  €qual  and  concurrent  jurisdiction  qf  a  matter, 
that  court  in  which  jurisdiction  first  attaches  will  retain  tlie 
case  for  final  di<*position  :  '  This  rule  was  applied  in  re2:ard 
to  Federal  and  State  Courts  in  Hines  v.  Rawson,^  Sharon  v. 
Sharon.^  When  once  the  State  courts  have  acquired  juris- 
diction of  a  question,  the  Federal  judiciary  has  no  control 
over  it  until  the  State  has  finally  exhausted  its  judicial  power 
by  a  final  decision  in  its  highest  tribunal  :^  on  the  other 
band,  a  State  court  has  no  jurisdiction  of  an  action  to  foreclose 
a  mortgage  where  the  premises  were,  at  the  commenotment  of 
the  action,  in  the  hands  of  a  receiver  appointed  by  a  federal 
court  having  jurisdiction  to  make  such  appointment."  ^ 

Mr.  Herman  says  that  jurisdiction  may  depend  upon  the  state 
of  the  res  on  which  the  decree  was  intended  to  operate,  if,  for 
instance,  a  prize  court  should  be  induced  to  condemn  as  prize  of 
war  a  vessel  which  was  never  captured,  such  a  condemnation  as 
that  would  certainly  not  transfer  any  property ;  so,  if  the  prize 
courts  should  lose  possession  as  by  recapture,  voluntary  dis- 
charge or  escape,  the  prize  courts  of  the  captor  would  thereby 
lose  jurisdiction."  ®  The  correctness  of  the  last  proposition  has 
often  been  denied.  In  The  Rio  Orandey^  the  United  States 
Supreme  Court  said:  "We  do  not  understand  the  law  to  be 
that  an  actual  and  continuous  possession  of  the  res  is  required 
to  sustain  the  jurisdiction  of  the  court.  When  the  vessel  was 
seized  by  order  of  the  court,  and  brought  within  its  control, 
the  jurisdiction  was  complete.  A  subsequent  improper  removal 
cannot  defeat  such  jurisdiction.'' 

The  court  of  the  sovereign  of  the  captor  is  the  only  com- 
petent tribunal  to  decide  on  the  validity  of  captures.  Prize 
courts  cannot  adjudicate  on  a  prize  lying  in  a  foreign  port  or 
out  of  the  jurisdiction  of  the  captor  or  his  ally.  And  if  they 
proceed  to  pass  upon  such  a  question  when  the  subject-matter 
of  their  sentence  is  within  the  territory  of  a  neutral  power, 
such  sentence  is  void,  transfers  no  rights,  and  may  be  dis- 
regarded by  the  Common  law  courts.*^  Mr.  Justice  Story  in 
Bradstreet  v.  Insurance  Go.,^^  said:  **  It  does  not  strike  me 
that  any  sound  distinction  can  be  made  between  a  sentence 
pronounced  in  rem  by  a  court  of  Admirality  and  Prize,   and  a 
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like  sentence  pronounced  by  a  municipal  court  upon   a  seizure 
or  other  proceeding  in  rem.     In  each  case,  the  sentence  is  con- 
clusive as  to  the  title  and  property,  and  it  seems    to  me  that 
it   must  be   equally   conclusive   as   to  the  facts  on  which  the 
sentence  professes  to  be  founded.     This,  I  think,  is  the  settled 
doctrine  in  England,  and  in  the  courts  of  the  United    States. 
It  is  a  just  result  from  the  whole  reasoning  in  Rose  v.  Himely;^^ 
The  Marpy^^  and    Gelston  v.  HoyV^    Such   is  the    general 
rule.     ...     In  respect  to  the  jurisdiction  of  courts  of  prize 
acting  in  rem^  as  they   are   courts   sitting  under    the  law  of 
nations,  the  courts  of  other  nations  are  competent  of  themselves 
to   inquire   into   and   ascertain   whether   there  has  been    any 
excess  of  jurisdiction,  or  not,  without  any  resort  to  the  laws   of 
the  particular  country  where  the  tribunal  is  established.     But 
in  respect  to  municipal  courts  acting  in  rem,  but  deriving  their 
authority  solely  from  the  territorial  laws  of  the  sovereign,   they 
are,  and  must,  from  the  nature  of  the  case,  be  presumed   to  be 
the  best  judges  of  the  nature  and  extent  of  their  own  juris- 
diction, and  of  its  just  and  legitimate  exercise.     Their   judg- 
ment, therefore,  affirming  that  jurisdiction,  must  ordinarily  be 
conclusive  upon  all  foreign  tribunals,  subject,  however,  to  this 
reserve,  that  the  res  is  either  within  the  territory,  or  is   posi- 
tively or  constructively  in  the  possession  of  the  sovereign,    or 
his  officers,  so  that  the  jurisdiction  can,  according  to  the  law 
of  nations,  rightfully  attach  in   such    tribunals.     I  say,  ordi- 
narily conclusive,   because  no  foreign  court  can  be  permitted 
to  sit  as  a  court  of  errors  to   revise  the  decisions  of  municipal 
courts  in  the  exercise  of  the  jurisdiction  conferred  on  them  by  the 
municipal  laws.     That  would  be  to  assume  the  final  interpreta- 
tion of  those  laws.     But  this  doctrine  again  must  be  under- 
stood with  its  proper  limitations  that  the  tribunal  is  recognized 
by   the   sovereign   of  the  country  as  competent  to  act  in  the 
premises,  which  competency    may  be  conclusively  established 
from   the  express  recognition   of  the  sovereign,   or  his   silent 
acquiescence  in  its  decrees." 

On  a  somewhat  similar  principle,  courts  of  probate  have 
no  authority  to  order  the  sale  of  property  situate  in  another 
State,  and  the  order  of  sale  will  be  void,  even  if  given  with 
regard  to  personal  property  that  was  in  another  State^^  at  the 
time  of  the  testator's  death,  and  brought  subsequently  within 
the  jurisdiction  of  the  court  passing  the  order.i«     A  grant  of 

iil^  ~      i      "  Salmond  v.  Price, « Am.  Deo.  204" 
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administration  made  in  England  to  the  estate  of  a  person  who 
had  resided  and  died  there  does  not  extend  even  to  his  property 
in  the  colonies,^'  though  if  the  intestate  should  have  been 
domiciled  in  England,  the  court  in  the  colonies  might  be 
bound  to  make  a  grant  to  the  same  person.*^  It  is  expressly 
daid  down  in  William's  well  known  work  on  Executors  that  it 
must  not  be  understood,  that  where  a  testator  dies  domiciled 
in  England,  leaving  assets  abroad,  the  grant  of  probate  can 
extend  to  them.^®  In  thiscountry^  however,  it  is  enacted  in  the 
Indian  Succession  Act,  1865,  that,  *' where  the  deceased  has  left 
property  in  British  India,  letters  of  administration  must  be 
granted  according  to  the  rules  (contained  in  the  said  Act), 
although  he  may  have  been  a  domiciled  inhabitant  of  a  country 
in  which  the  law  relating  to.  testate  and  intestate  succession 
differs  from  the  law  of  British  India."  20  In  America,  probate 
courts  are  limited  in  their  jurisdiction  to  the  oases  in  which  the 
deceased  at  the  time  of  his  death  had  an  abode  in  the  country 
where  the  courts  are  situate,  and  letters  testamentary  or  of 
administration  granted  in  any  other  country  are  held  to  be 
void.«» 

In  England,  in  Enohin  v.  Wylie^^^  Lord  Westbury  said,**  I 
hold  it  to  be  now  put  beyond  all  possibility  of  question,  that  the 
administration  of  the  personal  estates  of  the  deceased  belongs  to 
the  court  of  the  country  where  the  deceased  was  domiciled  at  his 
death.  All  questions  of  testacy  and  intestacy  belong  to  the 
judge  of  the  domicile.  It  is  the  right  and  duty  of  that  judge 
to  constitute  the  personal  representative  of  the  deceased.  To 
determine  who  are  the  next-of-kin  or  heirs  of  the  personal 
estate  of  the  testator  is  the  prerogative  of  the  judge  of  the 
domicile.  In  short,  the  court  of  the  domicil  is  the  forum  con^ 
cursus  to  which  the  legatees  under  the  will  of  a  testator,  or  the 
parties  entitled  to  the  distribution  of  the  estate  of  an  intestate 
are  required  to  resort.*'  This  view  was  dissented  from,  how. 
ever,  especially  by  Lord  Selborne  who  in  Ewing  v.  Orr  Ewing^^^ 
said  :•'  It  has  always  appeared  to  me  to  be  clear  that  the  domicil 
of  a  deceased  testator  or  intestate  cannot  in  principle  furnish  any 
governing  or  necessary  rule  except  for  the  purpose  of  determin- 
ing the  succession  to  movable  estate.  The  succession  being 
once  ascertained,  the  rights  resulting  therefrom  belong  to,  and 
follow,   the  person  of  the  living  successor,   and    not   the  dead 

IV  Atkyni^  o.  Smith,  S  Atk.  63.  I  21  Harl«n*i  Estate,  85  Am.  Deo.  68. 

i«  Bum  V.  Oole»  Amblar,  416.  I  Moore  «.  Phftbriek,  fiS  Am.  Deo.  64i. 

!•  rW«,  p,  800.  «  10  H.  L.  16.  -ua.  lAW.  o«* 
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predecessor.  It  has  never  been  held  that  the  Jbrwmt  io  which 
such  rights  may  be  vindicated,  depends  on  the  domicil  (as 
distinguished  from  the  place  of  residence  for  the  time  being, 
which  is  sometimes  inaccurately  so  denominated)  either  of 
the  plaintiff  or  defendant,  in  any  action  or  suit ;  and  if  the 
domicil  of  the  living  man,  whose  rights  and  liabilities  are  in 
question,  is  for  that  purpose  immaterial,  I  am  unable  to  un- 
derstand how  the  place  in  which  those  rights  are  to  be  pro- 
tected or  those  liabilities  enforced,  can  necessarily  depend 
on  the  domicil  of  the  deceased/'  After  referring  to  the 
above  cases,  Stirling,  J.,  in  Trafford\.  Blanc,^^  said:  "The 
rule  to  be  extracted  from  these  cases  appears  to  be  this,  that 
although  the  parties  claiming  to  he  entitled  to  the  estate  of  a 
deceased  person  may  not  be  bound  to  resort  to  the  tribunals  of 
the  country  in  which  the  deceased  was  domiciled,  and  although 
the  courts  of  this  country  may  be  called  upon  to  administer 
the  estate  of  a  deceased  person  domiciled  abroad,  and  in  such 
case  may  be  bound  to  ascertain  as  best  they  can  who,  accord- 
ing to  the  law  of  the  domicil,  are  entitled  to  that  estate ;  yet 
where  the  title  has  been  adjudicated  upon  by  the  courts  of  the 
domicil,  such  adjudication  is  binding  upon  and  must  be 
followed  by  the  courts  of  this  country.*' 

A  finding  as  to  the  deceased's  residence,  like  that  in 
regard  to  all  jurisdictional  facts  is  conclusive,  however,  and 
where  a  probate  court  has,  upon  a  petition  asserting  the  essen- 
tial jurisdictional  facts,  and  after  due  notice  to  the  parties 
interested)  granted  letters  testamentary  or  of  administration, 
the  proceedings  cannot  he  avoided  collaterally,  by  proving 
that  the  deceased  did  not  die  within  the  jurisdiction  of  the 
court.«*  Mr.  Freeman  says:  «*  Any  other  rule  would  lead  to 
the  most  embarrassing  results.  The  residence  of  a  deceased 
person  can  be  determined  only  by  hearing  parol  evidence. 
Different  judges  may  reach  opposite  conclusions  from  the  same 
evidence.  The  parties  in  interest  may  at  separate  times  pro- 
duce different  evidence  on  the  same  issue.  If,  after  a  court 
had  heard  and  decided  the  issue  concerning  the  residence  of 
the  deceased,  the  question  remained  unsettled  to  such  an 
extent  that  it  could  be  relitigated  for  the  purpose  of  avoid- 
ing all  the  proceedings  of  the  court,  no  person  would  have  the 
temerity  to  deal  with  executors  or  administrators.*' '^ 

34  36  Gh.  D.  600.  I  Wight «.  WaUtenm.  80  111.  fi64. 

2*  Abbott  o.  Cobom,  67  Am.  DM.  186.  I      >•  ft,  Jad.  108. 
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So  also  if  an  enaetmeot  relating  ta  the  settlement  and 
distribution  of  the  estates  of  deceased  persons  does  not  contain 
any  provision  concerning  the  estates  of  those  who  died  prior  to 
it,  there  will  be  no  jurisdiction  to  administer  the  estate  of  any 
such  person,  and  the  proceedings  taken  will  be  void  for  want  of 
it/^  This  was  the  case  with  the  Indian  Succet^ion  Act  1865,  but 
the  Probate  and  Administration  Act  expressly  enacted  that 
the  executor  or  administrator  of  a  person,  dying  before  its 
coming  into  force,  would  be  his  legal  representative  for  all 
purposes;  and  a  probate  granted  before  the  Hindu  Wills 
Act  came  into  force  has  been  held  to  be  valid,  even  though 
the  executor  to  whom  the  grant  was  made,  could  in  such  a  case 
have  the  powers  of  a  manager  only.^® 

Courts  of  probate  have  no  power  to  grant  probnte  or  letters 
of  administration  in  respect  of  the  estate  of  a  living  person,*^ 
and  if  a  grant  is  made  under  a  mistake  of  fact  upon  the 
supposition  that  he  is  dead,  that  as  well  as  the  proceedings 
taken  in  connection  with  it  will  be  void  for  want  of  jurisdic- 
tion, and  can  have  no  effect.^  Grants  of  letters  of  administra- 
tion are  sometimes  judged  to  be  void,  unless  the  deceased  did 
in  fact  die  intestate.'*  The  more  recent  view,  however,  appears 
to  be  that  a  grant  of  administration,  made  by  a  court  having 
jurisdiction  of  the  subject  matter,  and  of  the  particular  case,  is 
valid,  while  unrevoked/^  But  one  who  deals  with  an  executor 
is  not  protected,  if  he  had  notice  of  the  existence  of  a  later  will 
than  the  one  admitted  to  the  probate/^  There  are  other 
limitations  also  of  Probate  Court;?.  Thus,  if  a  Probate  Court 
appoints  an  executor  or  administrator,  it  cannot,  while  he 
continues  in  office,  appoint  another.  Its  jurisdiction  being 
exhausted,  its  further  grant  of  letters  is  void.'*  Neither  can 
it  appoint  an  administrator  after  an  estate  has  been  fully 
administered  upon  and  distributed  to  the  heirs.'^ 

205.     The  greatest  conflict,  in  regard  to  the  jurisdiction 

in  proceedings  in  rem  is  in  regard  to   the 

JurisdictioQ  m  proceed-     ^^^^^  f^^  dissolution  of  marriage  or  divorce. 

mwri^e."^"*  ^^  India,  the  Indian    Divorce  Act,  1869, 

provides   that    nothing  contained  in  the 

'*  Coppinger  p.  Bice.  33  Gal.  408.  I  Rodnrigas  v.  £a«t  Biv.  Sav.  Inat.  32  Am.  Rep. 

MoNeU  V.  Tint  Congregational  Sooietj,  66  30i>. 

Cal.  105.  I  2i  Holyoke  v.  Haskins,  16  Am.  Deo.  372. 

M  Grleh  Ohnnder  Boy  e.  Broaghton,  I.  L.  R.  |  Brock  o.  Fraak,0l  Ala.  01. 

XIV  Cal.  861.  ,  »'  Bigelow  «.  Bigelow,  10  Am  Dec.  601 


»»  Swinb.  Pt.  6.  S.  13,  pi.  1. 

ae  Danoan  o.  Stenarti  W  Am.  Dec  537. 

Withers  v.  Patterson,  86  Am.  Deo.  64S. 

Vidt  also, 


Broaghton  «.  Bradley,  73  Am.  Dec.  474. 
ss  Gaines  r.  De  La  Croiz,  6  WsU.  720. 
**  Griffith  o.  Prazier,  8  Cranch.  0. 

Flinn  «.  Chase,  4  Oenie  00. 
3*  Fisk  e.  NorveU  58  Am.  Dw.  U8. 
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Act  '^  shall  authorize  any  court  to  make  decrees  of  dissolu- 
tion of  marriage,  except  (a)  where  the  marriage  shall  have 
been  solemnized  in  India ;  or  {b)  where  the  adultery,  rape  or 
unnatural  crime  complained  of  shall  h&ve  been  committed  in 
India;  or(c)  where  the  husband  has,  since  the  solemnization  of  the 
marriage,  exchanged  his  profession  of  Christianity  for  the  pro- 
fession of  some  other  form  of  religion;  or  to  make  decrees 
of  nullity  of  marriage,  except  in  cases  where  the  marriage  has  been 
solemnized  in  India."  in  America,  it  appears  to  be  generally 
settled  that  the  domicile  of  marriage  is  not  material  in  regard 
to  the  question  of  jurisdiction  in  such  proceedings,  and  that 
the  courts  of  the  country  where  the  marriage  was  celebrated  or 
where  the  parties  dwelt  at  the  lime  of  the  marriage,  or  where 
the  fact  giving  a  right  to  the  dissolution  or  divorce  occurred, 
have  no  particular  jurisdiction  in  such  cases.  The  courts  appear 
also  to  be  agreed  that  the  bondjtderes'xdnnceot  the  parties  within 
the  jurisdiction  of  any  court  is  sufficient  to  give  jurisdiction  in 
such  cases  to  that  court.  Mr.  Herman  speaking  of  the  rule 
of  the  American  Courts,  says:  **  Jurisdiction  in  matters  of 
divorce  depends  in  general  upon  the  domicile  or  residence  of 
the  parties  to  a  marriage  at  the  time  of  the  commencement 
of  the  proceedings  for  divorce.  A  court  of  any  country 
having  jurisdiction,  where  the  parties  are  then  domiciled, 
has  jurisdiction  to  dissolve  their  marriage  which  is  valid. 
Such  jurisdiction  of  the  court  in  respect  to  such  parties  is  not 
affected  by  the  residence,  allegiance,  or  domicile,  at  the 
time  of  marriage,  place  of  marriage,  or  place  where  the 
offence  in  respect  of  which  divorce  is  sought  was  committed.*'^ 
The  English  courts  did  not  long  recognize  a  decree  of  a 
divorce  of  a  foreign  court  as  a  dissolution  of  a  marriage  celebra- 
ted in  England  between  English  subjects.^'  In  Deck  v.  Deck^^ 
Sir  C.  Cresswell  said  that  the  husband  **  could  not  shake  off 
his  allegiance  to  the  law  of  England  by  a  change  of  domicile, 
and  the  same  view  was  expressed  in  Bond  v.  Bond.^  Reference 
was  often  made  to  the  British  tenet  of  perpetual  allegiance  as 
the  root  of  the  English  doctrine  ol  the  indissolubility  of  the 
marriage  contract."  In  Shaw  v.  Gould,^  Lord  Westbury  trea- 
ted that  as  an  unfounded  notion,  observing  that  the  political 
maxim  of  nemo  potest  exuere patriamyyi\\\c\i  preserves  the  duty 
of  allegiance,  notwithstanding  the  change  of  domicile,  has  no- 
's Herm.  Comm.  640.  I  **  2  Sw.  and  Tr.  90. 
«t  R.  «  Lolley,  a  Rats.  &  R.  C.  C.  »»7,  m  «  j^w.  and  Tr.  93. 
Shaw  c.  AtUrney-Oeneral,  2  P.  D.  161.            I      ««  3  H.  L.  66. 
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thing  to  do  with  the  personal  relations  aiid  rights  of  British 
subjects  under  civil  contracts.  Tbedecree  of  divorce,  in  that  case 
was  pronounced  by  a  Scotch  court  on  the  application  of  a  husband 
who  had  been  hired  by  the  wife's  friends  to  go  to  Scotland  and 
reside  there  for  forty  days,  in  order  to  obtain  a  divorce  from 
the  courts  there,  and  Lord  Westbury  said  :  '*  If  the  court  of  a 
foreign  country  permits  the  subjects  of  a  bordering  nation  to 
resort  to  it  for  the  purpose  only  of  getting  rid  of  the  personal 
status  and  obligations  of  husband  and  wife,  which  release  they 
cannot  obtain  in  the  courts  of  their  own  country,  it  is  plain 
that  such  foreign  court  is  in  reality,  by  its  tribunals^  usur- 
ping the  rights  and  functions  of  sovereignty  over  the  subjects 
of  another  country,  who  still  retain,  and,  as  soon  as  the  pur- 
pose is  answered,  intend  to  return  to  their  native  country  and 
resume  their  original  position.  .  .  .  When  they  return  to 
the  country  of  their  domicile,  bringing  back  with  them  a  foreign 
judgment  so  obtained,  the  tribunals  of  the  domicile  are  entitled, 
or  even  bound,  to  reject  such  judgment,  as  having  no  extra- 
territorial force  or  validity.  They  are  entitled  to  reject  it,  if 
pronounced  by  a  tribunal  not  having  competent  jurisdiction  ; 
and  they  are  hound  to  reject  it,  if  it  be  an  invasion  of  their 
own  laws  and  policy."  The  correctness  of  this  view  has 
never  been  denied,  and  had  been  maintained  in  a  number  of 
cases  before  ;*^  but  the  English  courts  go  much  further,  and 
Judges  have  often  considered  that  to  make  jurisdiction  depend 
on  doroicil  is  against  general  principles,  and  would  make  the 
dissolution  of  the  marriage  depend  upon  the  mere  will  of  the 
husband,  and  that  in  such  a  case  if  a  decree  of  nullity  were 
asked  by  the  wife,  her  domicil  would  depend  upon  the  very 
matter  in  controversy.'*^  The  grounds  on  which  the  non- 
recognition  of  such  judgments  in  England  was  based,  have 
long  since  been  considerably  shaken,'^'^  and  the  recognition  is 
not  refused  now,  if  both  the  parties  were  at  the  time  of 
the  decree  bond  fide  domiciled  in  the  country  where  that 
court  had  jurisdiction.*^  In  Shaw  v.  Gould,  cited  above,  Lord 
Westbury  himself  said:  **  The  position  that  the  tribunal  of  a 
foreign  country  having  jurisdiction  to  dissolve  the  marriages  of 
its  own  subjects,  is  competent  to  pronounce  a  similar  decree  be- 
tween English  subjects  who  were  married  in  England,  but  who 
before  and  at  the  time  of  the  suit  are  permanently  domiciled 
within  the  jurisdiction  of  such    foreign   tribunal,    such  decree 

41  Dolphin  o.  Bobina,  7  H.  L.Ca8.  390.  I       **  Warr«nder  o.  Warrender,  2  01  and  Fm.  541 

«»  Niboyet  •.  Niboyet,  4  P.J).  1.  I 
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being  made  in  a  banAJide  suit  without  collusion  or  concert, 
is  a  position  consistent  with  all  the  English  decisions, 
although  it  may  not  be  consistent  with  the  resolution  commonly 
cited  as  the  resolution  of  the  Judges  in  LoUy*s  case."  In  Wilson 
V.  Wilson,^^  Lord  Penzance  said:  **  It  is  not  disputed  that  if  the 
petitioner  was  domiciled  in  England  at  the  time  the  suit  was 
commenced,  this  court  has  jurisdiction  •  •  •  It  is  the  strong 
inclination  of  my  own  opinion  that  the  only  fair  and  satisfactory 
rule  to  adopt  on  this  matter  of  jurisdiction  is  to  insist  upon  the 
parties  in  all  cases  referring  their  matrimonial  differences  to 
the   courts    of    the   countiy   in   which   they  are   domiciled  " 

The  English  courtsdo  not  admit,  however,  that  the  domicile 
of  the  wife  alone,  even  when  she  can  adopt  a  separate  domicile 
within  the  territory  is  sufficient  to  give  jurisdiction/^  Thus  in  the 
recent  case  of  Green  v.  Oreen^^^  Gorell  Barnes,  J.,  said  :  **  I  have 
looked  into  the  cases  to  which  I  have  been  referred  from  the  time 
of  Lolleif's case  down  to  ToUemache  v.  ToUemache^^  ^nA  Harvey 
V.  Farnie^^^  and  I  find  that  there  is  not  one  in  which  it  has  ever 
been  decided  that  a  man  can  be  divorced  from  his  wife  by  the  laws 
of  a  country  in  which  he  has  never  been  resident  or  domiciled. 
The  petitioner  here  has  always  been  a  domiciled  Englishman, 
and  his  wife,  though  an  American  by  domicil  of  origin,  upon 
her  marriage  with  tlie  petitioner  became  a  domiciled  English- 
woman. It  appears  to  me  that  she  left  him  of  her  own  accord, 
and  without  any  cause  whatever.  In  my  opinion  the  American 
decree  wa$  unjustly  obtained  against  the  petitioner,  who  never 
submitted  himself  to  the  jurisdiction  of  the  American  Court, 
and  it  was  obtained  on  grounds  which  would  not  have  entitled 
the  parties  to  a  decree  in  this  court.  There  is  no  case  precisely 
in  point;  but  on  the  principle  laid  down  in  Shaw  v.  Attorney 
General^  it  is  clear  that  though  the  decree  of  divorce  may  be 
treated  as  valid  in  America,  this  court  cannot  recognize  it  as 
puttinu:an  end  to  a  marriage  which  is  binding  in  this  country — 
the  petitioner  being  domiciled  in  England.'* 

Nor  do  the  English  Courts  consider  any  residence 
not  amounting  to  domicile  sufficient  to  confer  such  jurisdic- 
tion on  a  court.  In  Shaw  v.  Goulds  Lord  Colonsay 
observed  that  if  the  parties  go  to  Scotland  bond  fide 
and  not  merely  for  the  purpose  of  obtaining  a  divorce 
there,  "and  being  resident  there  for  a  considerable 
time,     tboucrh    not    so    as    to    change    the  domicile    for    all 

44  2  P.  M.  43ft.  I       4«  1893  P.  92. 

45  Bhaw©.  Attorney-General,  2  P.  &  M.  150.  «'  1  8w.  ana  Tr.  657. 

Le  Sueur  v.  Le  Saeqr,  1  P.  D.  139.  !       «•  8  Ap.  Uas.  43. 
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purposeSf  and  then  suppose  that  the  wife  commits  adultery  in 
Scotland  and  that  the  husband  discovers  it,  and  immediately 
raises  an  action  of  divorce  in  the  court  in  Scotland  where  the 
witnesses  reside,  and  where  his  own  duties  detain  him  and  that 
he  proves  his  case  and  obtains  a  decree,  which  decree  is  un- 
questionably good  in  Scotland,  and  would,  I  believe,  be  recog- 
nized in  most  other  countries,  I  am  slow  to  think  that  it  would 
be  ignored  in  England  because  it  had  not  been  pronounced  by 
the  court  of  divorce  here."  In  Wikon  v.  Wilson^  Lord  Pen- 
zance said :  "  Whether  any  residence  in  this  country  short  of 
domicile,  using  that  word  in  its  ordinary  sense,  will  give  the 
court  jurisdiction  over  parties  whose  domicile  is  elsewhere,  is  a 
question  upon  which  the  authorities  are  not  consistent." 

In  Scotland,  however,  it  is  the  constant  practice  of  the 
courts  to  decree  divorce  ^  vinculo  for  proved  adultery  in  all 
cases  in  which  the  parties  were  at  the  date  of  the  proceedings 
properly  subject  to  their  jurisdiction,  applying  the  lexfori^ 
no  matter  in  what  country  the  marriage  may  have  been  con- 
tracted.**" In  Shaw  v.  Goulds  Lord  Westbury  said:  **  It 
must  be  admitted  that  there  has  been  a  series  of  decisions  in 
the  Scotch  Courts  to  the  effect  that  a  permanent  domicile  of 
parties  is  not  necessary  to  found  a  jurisdiction  in  the  Scotch 
tribunals  to  pronounce  a  decree  of  divorce  d  vinculo  between 
parties  who  have  been  married  in  England,  or  any  other  foreign 
country  ;  and  that  if  the  defendant  in  any  such  suit  has  been 
resident  for  forty  days  in  Scotland,  it  is  sufficient  to  subject 
him  to  the  jurisdiction  of  a  Scotch  tribunal  in  a  suit  for 
divorce.  It  would,  however,  seem  to  be  the  law  of  Scotland 
that  if  divorce  be  sought  on  the  ground  of  adultery,  the 
adultery  must  have  been  committed  in  Scotland.  The  whole 
reasoning  of  the  Judges  in  the  Scotch  cases  is  founded  upon 
the  right  of  the  Scotch  Courts,  to  redress  any  wrong  committed 
by  either  of  the  spouses  if  the  act  be  done  within  the  territory 
of  Scotland.  And  that  if  divorce  be  sought  on  the  ground 
of  a  personal  wrong  committed  within  the  jurisdiction  of  a 
Scotch  Court,  it  is  the  right  of  the  party  who  suffers  the 
wrong  to  have  that  remedy  which  the  law  of  the  country 
affords.  Such  reasoning,  however,  although  it  may  be  good 
for  maintaining  the  validity  of  the  Scotch  divorce  in  Scotland, 
cannot  be  required  to  be  accepted  by  the  tribunals  of  another 
country.*' 

♦»tf  Warrender  r.  Warrender,  2  CI.  and  Fin.  488. 
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The  American  CourtSt  on  the  other  hand,  usually  consider 
the  residence  of  the  applicant  alone  at  any  place  sufficient  to 
give  jurisdiction  to  the  courts  of  that  place«  It  is  generally 
held  there>  ^^  that  as  a  proceeding  in  divorce  is  intended  to 
affect  the  status  of  the  parties,  and  is  therefore  essentially  in 
rem^  the  judgment  pronounced,  whether  in  a  foreign  country 
or  in  a  sister  state,  by  a  court  having  lawful  jurisdiction  of  the 
cause,  and  in  the  absence  of  fraud,  is  valid  and  binding  every- 
where and  in  all  subsequent  controversies,  provided  the 
applicant  was  bond  fide  AomxoM^^  within  the  territorial  jurisdic- 
tion of  the  court,  although  the  other  party,  being  a  non- 
resident, was  notified  only  by  advertisement  or  some  other 
species  of  constructive  service."^  In  fact  it  is  considered 
to  be  a  well-settled  rule,  that  <<  the  actual  bond  fide 
residence  of  either  husband  or  wife  within  a  State  will 
give  to  that  State  authority  to  determine  the  status  of 
such  party,  and  to  pass  upon  any  question  affecting 
his  or  her  continuance  in  the  marriage  relation,  irrespec- 
tive of  the  locality  of  the  marriage  or  of  any  alleged  offence; 
and  that  any  such  court  in  that  State  as  the  legislature  may 
have  authorized  to  take  cognizance  of  the  subject  may  law- 
fully pass  upon  such  questions  and  annul  the  marriage  for 
any  cause  allowed  by  the  local  law.  But  if  a  party  goes  to  a 
jurisdiction  other  than  that  of  his  domicile  for  the  purpose  of 
procuring  a  divorce,  and  has  residence  there  for  that  purpose 
only,  such  residence  is  not  bond  fide^  and  does  not  confer  upon 
the  courts  of  that  state  or  country  jurisdiction  over  the  mar- 
riage relation,  and  any  decree  they  may  assume  to  make  would 
be  void  as  to  the  other  party."  *o  The  limitation  of  iowd /frfe 
residence  has  been  recently  recognized  in  St.  Sure  v.  Linds- 
felty^^  in  which  case  the  wife  had  returned  to  Sweden  a  few 
months  before  she  filed  her  petition  of  divorce  there,  but  she 
went  back  to  Wisconsin  and  continued  to  live  with  the  husband 
for  five  years  until  he  went  to  the  war,  which  was  about  a 
year  prior  to  the  rendition  of  the  judgment  of  divorce  by  the 
Court  in  Sweden.  The  Supreme  Court  of  Wisconsion  held  that 
judgment  to  be  void,  and  Oassoday,  J.,  in  delivering  the  judgment 
of  the  Court  said:  **  Undoubtedly  every  country  has  the  power 
to  absolutely  fix,  regulate  and  control  the  marriage  status  of 
each  and  all  of  its  own  citizens,  but  no  country  or  state  has 


49  Pennoyer  «.  Neff,  96  IT.  8.  714.  |  *o  Burlen  «.  Shaxmon,  115  Mass.  438. 
Roth  «.  Both*  44  Am.  Bep.  81.  Bare  o.  Hare,  10  Tax.  366. 

Hardixigv.  Alden,  0 Me.  140.  I  si  83  Am.  St.  Rep.  60. 

Bndi  «rBtttfb,  Se  Am.  Btp.  170.  I 
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any  power  to  fix»  regulate  or  control  such  status  as  to  the 
citizens  of  auy  oiher  country  or  stare/^  It  logically  follows 
that  the  Sweden  Coui*t  had  no  jurisdiction  or  power  to  dissolve 
the  marriage-relatiuD  between  A  and  E,  twenty-two  years  after 
they  had  both  abandoned  that  country  and  taken  up  their 
residence  in  this,  and  six  years  after  E  had  abandoned  her 
lemporary  visitor  residence  there  and  returned  to  A  as  his  wife. 
In  speaking  of  the  residence  in  this  state  essential  to  give  the 
Court  jurisdiction,  Ryan,  C-  J.»  aptly  said :  *  No  mere 
pretencie  of  residence,  no  passing  visit,  no  temporary  presence, 
no  assumption  of  residence  here  pro  hoc  vice  only»  nothing 
short  of  actual  abode  here,  with  intention  of  permanent  resi- 
dence, will  fill  the  letter  or  the  spirit  of  the  statute.  The 
legislature  was  legislating  for  the  citizens  of  this  statCf  not  for 
otheri^^^  These  propositions  are  still  more  significant  when 
applied  to  any  statute,  law,  or  custom  of  any  foreign  country 
like  Sweden.** 

The  ground  upon  which  the  validity  of  such  decrees 
is  maintained,  is,  that  marriage  being  a  relation  involving 
the  social  status  of  the  parties  to  it,  the  State  of  which  the 
complaining  party  is  a  bond  fide  resident,  has  the  right  to 
determine  his  matrimonial  status;  and,  in  view  of  the  new 
relations  that  may  be  formed  in  consequence  of  the  dissolu- 
tion of  the  marriage  in  the  State  where  the  decree  is 
pronounced,  public  policy  requires  the  recognition  of  the 
validity  of  such  decrees  in  other  States.  Thus,  a  divorce 
decreed  in  a  foreign  State,  according  to  the  laws  thereof, 
when  a  husband  remove  to  that  State  and  acquires  a  domicile 
there,  without  intending  to  commence  proceedings  for  a 
divorce  against  a  wife  who  is  living  apart  from  him  without 
justifiable  cause,  but  afterwards  commences  such  proceedings, 
after  leaving  a  summons  at  the  last  and  usual  place  of  abtxle 
of  the  wife,  and  giving  notice  of  the  pendency  of  proceed- 
ings in  the  state  of  her  domicile,  by  publication  in  the 
papers  of  that  State,  obtains  a  decree,  such  decree  is  valid 
and  etfectuah  Mr.  Herman  says — **  There  can  be  no 
question  but  that  a  divorce  granted  by  a  court  of  a  foreign 
state,  where  the  parties  to  a  suit  are  domiciled  in  different 
jurisdictions,  and  the  plaintiff  does  not  know,  and  cannot 
by  diligenl  inquiry  ascertain,  the  abode  of  the  defendant, 
and  cannot,  therefore,  give  actual  notice  of  his  suit,   would, 

»«  Cook  •.  Cook,  43  Am.  Rep.  70«.  i      »«  DuWhor  •.  Dateh«r,  38  wis.  686L 

Boih«.BoCh,44Am.Bep.Bl.  I 
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under   such   circumstances,  be   valid   in  every  other    state,** 
A    decree   of  divorce  valid   and  effectual   by  the   laws  of 
the  State  in   which  it   was  obtained  is    valid  and  effectual 
in   all  other   states,   and   a   sentence   of  divorce   obtained 
bond  fide  and  without  fraud,  pronounced  between  parties 
actually   domiciled   in    the   country,    whether    natives  or 
foreigners,  by   a   competent   tribunal    having  jurisdiction 
over  the  case,  is  valid  if  valid  in   the   State   where  it   is 
rendered,  and  is  a  complete  dissolution   of  the   marriage 
in  whatever  country   it  may  have  been  originally  celebra- 
ted."*'*«     But  even  the  United  States,  the  Supreme  Court  of 
Wisconsin  in  Cook  v.  Cook^^^  said :  •*  Although  marriage  is  a 
status^  and  every  State  has  the  right  to  fix,  regulate  and  control 
the  same,  as  to  every  person  within  its  jurisdiction,  even  though 
one  of  the  parties  may  at  the  time  actually  reside  in     another 
State,   yet   a  judgment  of  divorce  granted  in   another  State, 
under  statutes   making  jurisdiction  dependent   entirely    upon 
the   residence   there   of    the    party    applying   for  a    divorce, 
at  the   suit  of  a  husband    against  a    wife,   who  resided  in 
this  State,   and   who   was  not  personally  served  with  notice 
and   did   not  appear   in   the  action,  but  was  ignorant  of  its 
pendency    until   after   the  judgment    was    rendered,    is    not 
a  bar  to  a    subsequent  suit  by  such  wife  in   this   State    for 
a  divorce,  alimony,    allowance    and    a    division  of  the  pro- 
perty of  such  husband  situated   within    this    State,    especially 
where  such    foreign    judgment   was  based    upon  an   alleged 
cause  of  action    which    was  false  in   fact."      The   rule   was 
stated    still    more    broadly    in    Doughty    v.    Doughtyy^^    in 
which  it  was  said:     *'A  judgment  of  a  court   of  one  State 
granting   a  divorce   to  a   husband,    whose  wife  is   domiciled 
in    another  State,    will    not    be  entitled    to    recognition    by 
the    courts    of   the  latter  State,   if  the   husband  could  have 
given   to  the  wife  actual  notice   of  the  suit  for  divorce,   but 
refused  or  neglected  to  do  so.     And,   where   the  evidence   on 
which    such  a    judgment  purports  to   be  founded   appears   to 
be  fabricated,    a   court    of  equity  of  another  state  may  grant 
relief  to  her   wife    against  it   as   void.     The  right  to  have  a 
fair  opportunity  (such  as   the  defendant  can   make  effectual 
to  his  protection)  to  make  defence  against  any  charge  is  secured 
by  a  rule  of  general  law,  resting  upon  a  principle  of  natural 
justice." 

•«  Horm,  Oonun.  645.  I      *^  48  Am.  Bop.  T06. 

••  Oberrtr  o.  Wflton,  9  WaU.  108.  I       ••  S7  N.  J.  Bq.  315. 

*•  Herm,  Gomm.  600.  |  Aannod  in  10  N.  J.  Bq.  501. 
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The  rule  even  as  thus  modified  is  not  accepted  in  the 
New  York  State,  where  the  law  appears  to  be  the  same 
as  in  England.  Thus  in  People  v.  Baker,^^  the  New  York 
Supreme  Court  held  that,  **  A  divorce  granted  in  another  State, 
against  a  citizen  of  this  State,  domiciled  and  actually  abiding 
here  throughout  the  pendency  of  the  proceedings  there,  without 
appearance  or  actual  notice,  is  of  no  effect  in  tins  State/' 
Similarly  in  Jones  v.  t7ofie«,*°  Andrews,  J.,  in  delivering  the 
judgment  of  the  New  York  Supreme  Court,  said:  "The  con- 
tract of  marriage  cannot  be  annulled  by  judicial  sanction  any 
more  than  any  other  contract  inter  />ar<&»,  without  juris- 
diction of  the  person  of  the  defendant.  The  mnrriage 
relation  is  not  a  res^  within  the  State  of  the  party  invoking 
the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  authorize  the 
court  to  bind  the  absent  party,  a  citizen  of  another 
jurisdiction,  by  substituted  service  or  actual  notice  of  the 
proceeding  given  without  the  jurisdiction  of  the  court  where 
the  proceeding  is  pending.^^'*  The  learned  editors  of 
the  American  State  Reports  in  their  notes  on  this  case, 
speaking  of  this  assertion  as  startling,  say  :  **  A  very  large 
percentage  of  the  suits  for  divorce  brought  in  the  United 
States  have  been  commenced  in  a  State  wherein  the  plaintiff 
resided,  and  of  which  the  defendant  was  a  non-resident; 
and  the  services  of  summons  in  such  cases  have  been  made 
beyond  the  State,  and  generally  by  some  mode  of  construc- 
tive service  authorized  by  the  laws  of  the  State  in  which 
the  suit  was  brought.  Unless  the  marriage  relation  is  a  res^ 
existing  and  being  within  the  State  where  the  plaintiff 
resides,  so  that  the  judgment  dissolving  it  may  be  treated 
as  a  judgment  in  rem,  conclusively  establishing  his  status^ 
as  against  all  persons,  then  there  is  no  resisting  the  conclu- 
sion that  the  final  decree  is  utterly  void  for  want  of 
jurisdiction  over  the  person  of  the  defendant;  and  many 
thousand  people  must  be  to-day  living  as  bigamists,  who 
have  procured  decrees  of  State  courts,  in  conformity  to 
State  statutes,  purporting  to  dissolve  the  previous  marriages. 
What  is  said  in  the  principal  case  on  this  subject,  though 
manifestly  the  deliberate  conclusion  of  the  court,  was 
not  absolutely  essential  to  its  decision.  It  is,  however,  in 
entire    harmony    with     the    previous    case      of     People    v. 


s«  .<»  Am.  Rep.  274.  I  (nieerer  v.  Wilson,  9  Wall.  lOa. 

•0  2  Am.  St.  R«p.  461.  I  O'Oea  o.  0*Dea,  101  N.  Y.  23. 

•1  Hunt  o.  Hunt,  38  Am.  Rep.188. 
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Baker^  where  the  determination  of  the  quesiiun  was  neces- 
8ary»and  may  be  regarded  as  finally  settling  the  law  for 
the  State  of  New  York.  Elsewhere,  so  far  as  we  can 
ascertain,  a  different  rule  prevails, — one  under  which  the 
judgment  is  regarded  as  operating  in  rem^  and  conclusively 
establishing  the  itatus  of  the  parties/' 
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CHAPTER  IX. 

Foreign  Judgments. 

206.     A  foreign    jndcrment   is    the  judgment  of  a  foreign 

court,    which    term    is  in    British    India, 

Foreign  judgments.  applied  to   every    **  court  situate   beyond 

the  limits  of  British  India  and  not  having 
authority  in  British  India,  nor  established  by  the  Governor- 
General  in  Council.**^  The  courts  in  England,  excepting  the 
Privy  Council  which  has  authority  in  British  India,  are  there- 
fore foreign  courts  so  far  as  British  India  and  its  courts  are 
considered.  A  similar  view  is  usually  taken  in  the  other 
civilized  countries.  In  England,  the  judgments  of  the  courts  in 
Scotland  and  Ireland  have,  only  by  special  legij'.lation,  recently 
been  made  equivalent  in  their  operation  to  English  judgments; 
and  judgments  of  the  courts  in  the  British  Colonies  and 
possessions  and  in  the  Isle  of  Man,  and  of  Consular  Courts 
in  Mahomedan  countries  are  still  treated  as  foreign  judgments. 
It  was  said  by  the  Queen's  Bench  Court  in  Upper  Canada  that 
*•  all  judgments  are  considered  foreign,  if  given  by  courts  whose 
jurisdiction  does  not  extend  to  the  territories  governed  by  our 
laws/'^  The  English  courts  have  always  been,  and  still  are 
most  forward  in  giviuij  eflFect  to  foreign  judgments,  the  Italian 
courts  coming  close  behind  them ;  while  most  of  the  continental 
nations  cling  to  the  principle  of  formal  or  practical  reciprocity, 
and  France,  the  most  reserved  in  that  respect,*  still  refuses  all 

(a)  Art.  121  de  VOrdonn/inee  ds  /529  enacted  :  Las  jtcgemrnts  rendu^,  corU rats  ou 
obligations  remits  es  ri>y(tnme«  fit  ttcmreraifteteg  etrangirfs,  pour  quclqiie  cause  que  cr  soit, 
n'aurant  au^une  hypotheque  ni  fixp.cution  en  not  re  dtt  royanmr.,  aim  tiendront  les  cant  rats 
lieu  de  simples  pro  messes  et  non  obstan^.  lesju^emetUs,  nos  sujets  contre  lesquels  ils  aiwont 
ite  reiadus^  paurront  de  noureiu  debattre  leu,rs  droits  eomme  entiers  pir  derant  nos 
ojfieiers.  The  effect  of  that  provision  was  that :  (7)  Lesjafem-ents  etranyers  fie  pouvaieiU 
en  aucun  eas  etro  rainenes  a  execution  en  France,  sans  aroir  ite  rendus  ejrecutoires  par  un 
tribunal  Frangais ;  (2)  les  jugemsnfs  rendus  a  Vetranyer  contre  des  Frangiis  n'avaient  en 
France  aucune  autoriti^puisque  Ic  Frang%is pourait  debattre  se  droits  comme  entiers  decant 
lesjuges  de  son  pays. ^  The  first  of  these  two  provisions  has  been  reproduced  in  the  Code 
Napolean,  as  well  as  in  the  Civil  Procedure  Code,  and  the  Court  of  Cassation  appears  to  hold 
even  now  that  the  grant  of  exequatur  is  not  a  mere  form,  but  que  lefond  doit  etre  vicise; 
and  that  it  can  be  accorde<l  only  by  a  judprment,  which  involves  for  the  tribunal  the  duty 
d'apprecier  par  lul  meme  les  pretentions  de^  parties,  et  pour  crJles-si  la  faeulti^.  de  les 
debattre  de  noureau.  Toullier  considers  it  as  an  establisherl  rule  that  no  foreign  judgment 
can  be  executed  in  France,  except  upon  a  full  cognisance  of  the  cause  before  tlie  French 
Tribunals.  The  second  provision  of  the  Ordonnaii'^e  of  1629  has  not  found  a  place  in  later 
legislation,  but  on  the  general  principles  underlying  that  legislation,  it  appears  to  be  settled 


1  See.  2  Act  XIV  of  1S83.  I       «  Lac.  Chose  Juflfeo,  33. 

>  McFarUne  p.  Derbishire,  8  Q.  B.  13.       | 
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recognition  to  foreign  judgraents,  except  those  relating  to 
the  status  or  capacity  of  persons,  till  after  the  grant 
to  them  of  an  exequatur  by  certain  tribunals  in  France, 
and  recognizing  that   exception    also,    as  le  statut   personnel 

that  that  provision  still  retains  its  1^1  force.  The  Court  of  Cassation,  in  fact,  considers 
it  applicable  even  to  decisions  against  strangers,  but  it  is  contended  by  some  jurists  that 
it  must  be  restricted  to  those  against  Frenchmen,  Lacombe  after  referring  to  certain 
articles  of  the  Codes,  says  :  On  ne  pent  done  f aire  rhulter  de  ces  articles  la  facvlte  de 
revisions  ni  enfareur  des  Prangais,  ni  enfaceur  dcs  etrangers ;  et  si  rwus  Vadinett oris  pour 
les  premiers^  c' est  parce  qiui  nous  croyons  que  les  ^inclpes  suivis  d  cet  igard  dans  notre 
aneienne  jurisprudewenous  rSgissent  encore  aujourd'nuiy  et  que  nous  nous  basons  sur  la 
seconde  partie  de  Vart.  121,  qv£  nous  croyons  owore  en  vigueur.* 

The  Ordonnance  of  1629  has  sometimes  been  construed  as  not  having  required 
an  examination  of  the  merits  before  the  grant  of  the  exequatur  for  execution,  and 
M.  Constant  representing  that  view  says  :  ^* II  tic  doit  pas  s'iriger  en  juridi^ion  d'appel  et 
entrer  dans  la  vUrlte  de  la  cause^  en  examiTunvt  a  noureau  les  droits  des  parties  et  en 
renourelant  ou  en  reformant  lejugement^^^o.  it  was  stated  by  la  Cour  d' Angers  in  an  arret 
du  4  Juillet  1866  ;  "  L'iTvtervention  des  trihvjiaux  frangais^  en  cette  matiere^  ne  pent  se 
horner  sans  doute  A  V  homologation  aveugle  dujugement  etrawjer;  la  justice  est  appelie  an 
contraire  b,  examiner  si  lejugemetU  et  ranger  respect  e  les  principes  de  droit  des  gens  et  de 
droit  public,  les  regies  d'ordre  etde  morale  reconnues  par  la  Ugislatiim  frangaise ;  mais  cet 
examen,  eommandd  dans  Vinteret  gMral  de  la  soverainete  frangaise,  n^a  pas  h  s'immiscer 
dans  les  interets  prices;  le  jugement  est  supposS  conforms  aux  lois  dupays  dans  lequel  U  a 
StS  rendu  et  il  est  protige  par  la  prisomption  legale  de  vh'itS  attribuee  par  toutis  les 
nations  civilisees  d  VaiUoriti  de  la  chose  jugie.^  The  weight  of  authority  appears,  however, 
to  be  in  accordance  with  the  view  taken  by  the  Court  of  Cassation  :  M.  Morcau  after 
combating  most  of  the  arguments  urged  in  support  of  the  opposite  view  says:  "  Nosjuges 
ont  unpouvoir  de  contrite  entisr  and  absolu"^  ....  jDans  n^tre  pens^^  Vautoritid, 
laquelleondemandera  depermettre  V execution  d*une  sentence  itrang4re  devrait  avoir  le  droit 
d'entrer  dans  V  appreciation  dufond  mime  du  jugement  ^  de  s' assurer  qu'U  a  itd  bien  rendu^ 
Hant  domiks  les  f aits  et  la  loi  quileurr  est  applicable;  en  consequence  elle  pourrait  refuser 
r exequatur  non  seuhment  pour  defaut  validu^ou  violation  de  Vordre public^  maisaussi  pour 
maljugV^ 

And  it  may  also  be  considered  as  settled,  that  the  same  rule  is  applicable  to  a  foreign 
judgment  pleaded  in  bar.  Thus  M.  Moreau  says  :  "  Quant  a  pritendre  que  Vautoriti  d 
attribuer  auxjugmentsHrangersn^apasktepriW'eparnos  lois^  puisqu'elles  ne  s'occu- 
pent  que  de  la  force  exicutoire^  ce  iCest  qu'une  pure  subtiliti  fondie  sur  une  interpritation 
trop  tittirale.  II  est  impossible  de  prendre  nos  textes  au  pied  de  la  lettre ;  rwus  sommss 
tris  convaincu  qu'ils  s'appliquent  aussibi^n  ^Vautorite  de  la  chose  jug^  qu'd  la  force 
exeoutoire ;  en  sorte  qu  il  est  inexact  d^affirmer  que  cette  matiere  n'est  pas  riglie  par  nos 
Codes  ;  V  Ordonnance  de  1629  a  bien  iti  abrogke  par  les  textes pricitis^  d*autant  plus  quails 
sont  dans  le  me  me  esprit  qv>e  V  Ordonnance  de  1629,  quij  eomme  eux,  ne  s'occupe  text- 
uellem^nt  que  d'hypothique  et  d'exdcutiont  et  ne  pent  etre  appliquie  qme  par  argument 
fl'  Vautoriti  de  la  chose  jugee.  Aujourd'hui  la  matUre  est  riglie  par  les  Art,  646  C,  P, 
6'.,  2123  C.  P.  C.y  dans  lesquels  on  ne  retrouve  aueune  trace  de  la  distinction  proposie, 
dlstimctUm  d'ailleurs  qu'il  est  impossible  dejustijier  autrement  qu^  par  wn  parti  pris  de 
traitor  V  stranger  plus  ddfavorablem^nt  que  le  Francais.^  Quant  au^  arguments  tirhs  des 
Art.  546  C.  P^  C.  c^  2123  C.  C,  ils  sont  peut-Ure  plus  sp^cieux,  mais  nonplus  solides.    Us 

reposent  sur  V inter pr^ation  etroite  du  mot  execution Par  ce  mot,  on  jte  vent 

entendre  que  les  actes  mat^riels  de  coereition  sur  la  personne  ou  sur  les  biens,  auxquels  le 
jugement  autorise  d  procider,  et  cette  donnSe  exclut  naturellemen^t  VautoritS  de  la  chose 
jug^e.  M'lis  elle  est  pure  nent  arbitraire.  II  n^ est  pas  croyable  que  le  Ugislatev/r  ait  eu 
prSsente  d  lapensh  cette  distinction  surtout  doctrinale  de  VautoritS  de  la  chose  jugie  et 
de  VexSoution  forcSe ;  il  est  au  contraire  comme  hvident  qu^en  parlant  d^exScution,  il 
iest  refM  en  g^.nSral  aux  effets  des  jugem^nts  sans  distinguer.  Or  d  coup  sHr  Vauto- 
rite  de  chose  jugSeet  Vexneptio  rei  judicata  qui  la  sanctionm^e  rentrent  dans  les  effets  des 
jugement s.  Et  mem^  est-ce  que,  dan>s  un  certain  sens  et  d,  ne  consider er  que  le  risultat 
obtenu,  refionnattre  a  un  jugement  Stranger  V  autoritS  de  la  chose  jugde,  ce  tCest  pas  lui 
donner  execution  tout  comme  proceder  d  une  saisie  ?    On peut  se  dam^nder  en  quoi  diffSre 

«  Eae.  ChoMJug^t  87.  I       •  lAOT.  WT.  Int.  Jug.  n7. 

♦a  Cons.  Exe.  Jng.  Btr.  ».  |       "*  Mor.  Bff.  Int.  Jug.  W. 

•  Con«.  Exe.  Jug.  Etr.  29.  |      •  Mor.  Elf.  Int.  Jog.  101. 
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devant  toujours  sutvre  la  personnel  dans  quelle  lieu 
qu^elle  passe:  Vetat  de  l^etranger  eft  France  etant  rdgi 
par  son  staiut  personnel^  it  s*tnsuit  que  lea  decisions  des 
tribunaux  de  son  poysy  seuls  compitents  pour  fixer  ou  pour 
modifer  cet  etat^  doivent  Hre  applicables  de  pltin  droit  en 
France^  comme  la  loi  mime  en  vettae  de  laquelle  elles  ont  ite 
vendues,  alors  meine  qu'elles  seraient  bastes  sur  des  regies  con^ 
tr aires  d  celles  de  notre  droit  civiU*^ 

Highest  English  Judges  have  disclaimed  the  right  of  sitting 
in  appeat  on  foreign  judgments.  Lord  Hardwicke  is  reported 
to  have  said  in  Boucher  v.  Lawson^  *°  that  when  any  court, 
whether  foreign  or  domestic,  that  has  the  proper  jurisdictioa 
of  the  caso,  makes  a  determination,  it  is  conclusive  as  to  all 
other  courts.  In  Qeyer  v.  Aguilavj^^  Lord  Kenyon,  0.  J., 
said,  that  the  French  Court  •'  proposed  to  proceed  according  to 
French  law,  but  in  reality  made  the  law  a  stalking  horse  for 
an  act  of  piracy,"  but  that  **  whether  or  not  the  court  arrived 
at  that  conclusion  by  proper  means,  I  am  not  at  liberty  to 
enquire.  I  feel  this  however  as  the  grossest  injustice."^  Cock* 
burn,  C.  J.|  said  in  Dent  v.  Smithy^^  that  *'  we  are  not  to  sit 
here  as  a  court  of  appeal  against  any  judgment  pronounced  by 
a  court  which  must  be  taken  to  be  one  of  competent  j^urisdictioQ 
in  the  administration  of  Russian  law."  Blackburn,  J.,  *iii 
delivering  the  opinion  of  the  judges  to  the  House  of  Lord  in 
Castrique  \.  Iinrie^^^  said:  "The  plaintiff  asks  an  English 
Court  to  sit  as  a  Court  of  Appeal  from  the  French  Court, 
which  is  not  the  province  of  an  English    Court/*    The  same 

en  droit  le  difendeur  qui  oppose  comme  titrs  lihSratoirer  mv  jugement  d' absolution  rendu 
d  VStranger,  du  creanoier  qui  preserUe  comme  t4tre  de  oreanoe  un  jugement  hgalement 
t^amger/le possesseur  qui  conwatla  revendieation par  un  jugement  quia  d^boute  son 
adversaircy  du  proprietaire  qui  veut  sefaire  mettre  en  possession  en  vertu  d'un  jugement 
Granger,    Bien  mieux,  pourquoi  autorissr  le  dhfendeur  d  opposer  un  jugement  etranger 
ent  compensation  J  alors  qu'il  ne  powrrait  sans  un  exequatur  le  ramener  d  execution  et 
ob  enir  payement^  comme  logiquement  doit  le  decider  U  systdm^e  que  nous  oombattons?    La 
compensation  n'est-elh  pas  assimilee  d  un  payement  ?    U  faut  done  reconnaitre  que 
Vexceptio  rei  judicata  est  bien  un  acte  d'exeoution,  ou  plvtdt  que  la  loi  en  parlant  d'emecu- 
tionavotUuembrasser  tons  les  effets  des  jugem^CTitsy^*  ,    .    ,    ,    Nous  persittons  done  d 
phur  que  lesjugem^nts  et rangers  ne  sauraient  acoir^sans  leconsentem-ent  de  la  Souveraineti 
Hramgere  Vautorite  de  la  chose  jugee  aUleters  que  sur  le  territoire  oil  Us  ont  He  rendus, 
II  y  a  en  effet  nombre  de  cas  dans  lesquels  Vautorite  dela  chose  jug^  suffira  d  faire  pro- 
duti/re  au  jugement  toute  son  efficaoite^  ou  rexceptio  rei  judicata  sera  suffisante  pour  fa/ir^ 
ob  enir  d  celui  qui  a  triomphe  toute  VutilitS  quil  attendait  du  jugement.    .....    ^    ^ 

Aimsi  done  enjiit,  en  pratique^  Vautorite  de  la  chose  jug  ie  constittte  une  veritable  exScu- 
tion  du  jugement  J  et  U  n'y  a  aucune  raison  pour  distimgueTf  quant  d  la  valeur  ewtra-^ 
territorialCy  entre  elle  et  la  force  execidoire"^^ 

9  Com.  Eze.  Jtig.  Btr.  ».  I  i*  L.  R.  4  H.  L.  437. 

10  Ga«.  Temp.  Uurd.  80.  I  ^*  Mor.  Eff.  Int.  ijtg.  103. 
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view   has  been   taken  in  Bank  of  Australasia  v.  Nias^^^Xhe 
principle  on  which  that  case  was  decided  bein^:,  as  observed  by 
Stirlintr,  J.,in  Traffordv.  B/anc,'^'*that  the  courts  of  this  country 
do  not  sit  to  hear  appeals  from  foreign  tribunals,  and  that  if  the 
judgment  ot  a  foreign  court  is  erroneous,  the  regular  mode,  pro- 
vided by  every  system  of  jurisprudence,    of  procuring  it  to  be 
examined  and  reversed  ought  to  be  followed.   Neither  do  thecoiirts 
of  this  coutry  sit  to  rehear  causes  which  have  been  tried  abroad." 
It  has  also   been  affirmed  in  several  cases,*®  that  a  foreign 
judgment  cannot  be   assailed  by  any  defence  that    would  have 
been  admissible  in  the  original  suit  in  the  foreign  court.    Thus 
Sir  Robert  Phillimore,  delivering  the  judgment  of  the  Privy 
Council  in  Mesdna    v.  Petrocochino,^^  said    that  the  questions 
raised    *'  would   be    properly   raised   on   appeal    to   the  Greek 
Appellate  Court ;  and  could  not  properly    be   discussed    either 
before  the  court  at  Malta,  or  before  this  tribunal."     Similarly, 
Lord  Denman    in   Henderson  v.    Henderson^^^'^  observed   that 
the  principle  of  English  jurisprudence  assuming  the  justice  of 
foreign  judgments   '^sreers  clear  of  an  inquiry  into  the  merits 
of  the  case  upon   the  facts  found  :  for  whatever  constituted  a 
defence  in  that  court  ought  to  have  been  pleaded  there."     Mr. 
Piggot  broadly  lays   down*°  that   *'  in   an  action  on  a  foreign 
judgment,  the  English  Court   will  not  entertain  any    matter 
which  should  have  been  raised  by  way  of  defence  to  the  foreign 
suit,  or  which  being  properly  a  ground  of  appeal,  is  cognizable 
only   by  the   appellate   tribunals  of  the  country  in  which    the 
judgment  was  pronounced."     This  principle  was  directly  recog- 
nized in  De  Cosse  Brissac  v.  Rathbone^^^   and   in  Ti  afford  v. 
Blanc^   in  which  it  was  held  that  "a  foreign  judgment  binds, 
notwithstanding  the  discovery  of  fresh  evidence,  and  although 
the  whole  of  the  facts   were  not   before  the   foreign    tribunal  at 
the   time   it  delivered    its  decision."     The   assistance   of  tlie 
English  Court  is  **  invoked  to  clothe  the  legal  obligation  which 
has  arisen  abroad  upon  the  judgment  of  the  foreign  court,  with 
the   auxiliary    international   sanction  which  is   resident  in  the 
English  sovereign    authority.     It  is  evident  that  it  cannot  go 
beyond  the  power  it  is  requested  to  assume,  and  which  assump- 
tion is  ratified    by  international  comity,  and  constitute   itself  a 
Court  of  Appeal  by   re-hearing  the    merits  of  the  case  upon 
which  the  foreign  court  has  already  adjudicated."^^     Even  in 


i«  Ad.  &  EI.  N.  8.  717. 
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this  country,  Plowden,  J.,  in  Bikrama  Singh  v.  Bir  Singh,^^ 
spoke  of  it  as  a  "  recognized  principle  that  the  court  hearing 
the  second  suit  does  not  sit  as  a  Court  of  appeal  from  the 
foreign  court,  and  that  it  will  not,  therefore,  inquire  whether 
that  court  proceeded  correctly  either  as  to  its  own  course  of 
procedure  or  its  own  law:"  and  said  that  **aiatters  which 
mi^ht  and  ought  to  have  been  urged  in  that  court  cannot  be 
considered  in  the  second  suit.'* 

The  same  principle  is  recognized  by  the  American   Courts 
also.  Mr.  Justice  Story,  speaking  of  the  necessity  of  the  recog- 
nition of  foreign  judgments,  says  in  his  Work  on  the  Conflict 
of  Laws»^*   that  **  it   is  indeed   very  difficult  to  perceive,  what 
could  be  done  if  a  different  doctrine  were  maintainable  to  the 
full  extent  of  opening  all  the  evidence  and  merits  of  the  cause 
anew  in  a  suit  upon  the  foreign  judgment.     Some  of  the   wit- 
nesses may  be  since  dead,  some  of  the  vouchers  may  be  lost   or 
destroyed.     The    merits  of  the  cause,  as  formerly   beftire  the 
court  upon  the  whole  evidence,  may    have    been   decidedly   in 
favor   of  the  judgment;  upon  a  partial  possession  of  the  origi- 
nal  evidence,   they    may   now   appear  otherwise.     Suppose  a 
case  purely  sounding  in  damages,  such  as  an  action  for  assault, 
for  slander,  for    conversion    of    property,     for    a     malicious 
prosecution,  or  for  a  criminal  conversation.     Is  the   defendant 
to  be  at  liberty  to  re-try  the  whole  merits,  and  to  make  out,  if 
he  can,  a  new  case  upon   new  evidence?  or  is  the   court   to 
review    the   former  decision,  like  a  court   of  appeal,  upon  the 
old  evidence?  In  a  case  of  covenant,  or  of  debt,  or  of  a  breach 
of  contract,   are    all    the    circumstances    to  be    re-examined 
anew?  If  they  are,  by  what  laws  and   rules   of  evidence   and 
principles  of  justice  is  the  validity  of  the  original  judgment  to 
be  tried  ?      Is  the  court  to  open  the  judgment   and  to    proceed 
ex  (Bquo  et  bono  ?  or  is  it  to  administer  strict  law,  and  stand  to 
the  doctrines  of  the  local  administration  of  justice?  Is  it  to  act 
upon  the  rules  of  evidence  acknowledged   in  its  own  jurispru- 
dence,   or    upon  tiiose  of  foreign  jurisprudence  ?  These  and 
many  more  questions  might  be  put  to  show  the  intrinsic   diffi- 
culties of  the   subject.     Indeed  the  rule  that  the  judgment  is 
to   be  primd  facie  evidence  for  the  plaintiflp  would  be  a  mere 
delusion,  if  the  defendant  might  still  question    it  by   opening 
all  or  any  of  the  original  merits  on  his  side,  for  under  such 
circumstances  it  would  be  equivalent  to  granting  a  new  trial." 
So   also,    Mr.  Wells   says:  *'  There  can  be  no  inquiry  into  the 

23  1888  P.  B.  No.  101.  r~  **  y^  p.  828. 
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merits  of  the  daim,  nor  whether  the  judjjment  was  recovered 
according  to  law,  although  it  may  be  alleged  that  the  plainest 
dictates  of  justice  were  wantonly  violated,  •  .  .  Wliether 
it  be  an  error  of  fact,  or  of  law,  in  the  original  proceedings, 
it  cannot  avail  as  defence  in  another  State.^^  ...  A  court 
•cannot  inquire  whether  judgment  was  given  with  or  without  a 
Jury,  or  whether  evidence  was  or  was  not  adduced,  &c.^  And 
it  has  even  been  held  that  a  judgment  of  a  court  of  competent 
jurisdiction,  although  rendered  in  an  unknown  form  of  pro- 
ceeding as  to  the  practice  of  another  State,  and  apparently 
without  service  of  process,  cannot  be  treated  as  a  nullity 
while  unreversed  where  rendered,^'"*® 

207«  In  earlier  times,  this  recognition  was  based  usually 
on  the  comity  which  subsists  between 
^•^T  ments  die^to^^  nations  and  the  mutual  advantages  to 
iioJ)ro'f  Limity,''  *  be  secured  by  its  exercise.  As  far  back 
as  the  time  of  Charles  II,  Lord  Notting- 
ham said^  as  to  a  foreign  sentence  of  divorce,  that  •*  it  is 
against  the  law  of  nations  not  to  give  credit  to  the  sentences 
of  foreign  countries,  till  they  are  reversed  by  the  law,  and 
according  to  the  form,  of  those  countries  wherein  they  were 
given.  For  what  right  hath  one  kingdom  to  reverse  the 
judgment  of  another.  And  how  can  we  refuse  to  let  a 
sentence  take  place  till  it  be  reversed.  And  what  confusion 
would  follow  in  Christendom  if  they  should  serve  us  so  abroad, 
and  give  no  credit  to  our  sentences.'*  In  Alves  v.  Bunbury^^ 
Lord  Ellenborough,  C.  J.f  said  ;  *•  By  the  comitas  aentium, 
the  courts  of  different  countries  will  recognize  and  enforce  the 
judgments  of  each  other."  In  Geyer  v.  Aguilar^^^  Lord  Ken- 
yon,  C.  J.,  said  :  "  Civilized  nations  profess  to  be  governed 
by  certain  rules,  and  the  comity  due  from  the  courts  in  one 
•country  to  those  in  another  induces  them  to  give  credit  to 
each  other's  acts;  and  so  we  must  continue  to  act  in  this 
country  until  the  Legislature  shall  think  fit  to  forbid  it."  Sir 
George  Jessel,  M.  R.,  in  Dawkins  v.  Simonette^^'^  said  :  *'The 
effect  of  the  judgment  of  the  Neapolitan  Court,  if  fairly  obtain- 
ed, will  be  that  it  will  be  followed  by  the  English  Court  by 
reason  of  the  comity  of  nations."  Lord  Brougham  in  HouU 
ditch  v.  Marquess  of  DonegalV^  said :     **  The  great  rule  of  all 

2f  Milne  o.  Tan  Batkirk,  0  Iowa.  668.  I      »  Kennedy  «.  Oastilja,  I  Swaxut,  829  (s). 

State  of  Indiana  «.  Helmer.  21  Iowa»  870.         |      so  4  Cuap.  28. 
2«  Conway  v.  Ellison,  14  Ark.  382.  |      •!  7  T.  B.  t»\ 
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civilized  countries  among  each  other  is,  that  a  judgment  in  any 
one  of  them  may  be  made  the  ground  of  proceeding  validly 
and  with  effect  in  this  country."  In  Gastrigtte  \.  Imrie^ 
Cockburn,  C.  J.,  said  that  it  was  by  virtue  of  the  comity  of 
nations  alone,  that  '*the  judgments  of  the  tribunals  of  one 
country  are  respected  in  those  of  another.** 

The  doctrine  of  comity  was,  however,  uncertain  and 
vague,  especially  as  there  was  no  generally  recognized  rule  of 
international  law  to  regulate  its  applicati<in.  ]t  was  observed 
by  Dr.  Story  himself  that  in  a  suit  brought  to  enforce 
a  foreign  judgment,  "it  is  often  urged  that  no  sovereign 
is  bound  jure  gentium  to  execute  any  foreign  judgment 
within  his  dominions;  and  therefore,  if  execution  of  it  i» 
sought  in  his  dominions,  he  is  at  liberty  to  examine  into 
the  merits  of  the  judgment,  and  to  refuse  to  give  effect  to  it, 
if  upon  such  examination  it  should  appear  unjust  and  un- 
founded. He  acts  in  executing  it  upon  the  principles  of 
comity;  and  has  therefore  a  right  to  prescribe  the  term^and 
limits  of  that  comity."'^  In  Galbraith  v.  Neville,^^  Buller,  J., 
said:  **I  have  often  heard  Lord  Mansfield  repeat  what  was 
said  by  Lord  Hardwicke  in  Isquierdo  v.  Forhes;^^  and  the 
ground  of  His  Lordship's  opinion  was  this: — When  you  call 
for  any  assistance  to  carry  into  effect  the  decision  of  some 
other  tribunal,  you  shall  not  have  it,  if  it  appears  thai  you 
are  in  the  wrong,  and  it  was  on  that  account  that  he  said  he 
would  examine  into  the  propriety  of  the  decree.'* 

In  this  view  of  things  one  plea  after  another  came  to  be 
admitted  against  the  conclusive  effect  of  foreign  judgments^ 
and  the  uncertainty  of  the  principle  of  mere  comity  did  not 
furnish  a  sound  basis  for  a  restriction  or  even  formulation  of 
the  grounds  to  which  foreign  judgments  might  be  open  to 
attack.  In  some  later  decisions,  therefore,  comity  was,  as  a 
factor  in  influencing  the  effect  of  foreign  judgments,  altogether 
ignored.  **They  rest  wholly,"  it  was  observed  mHiitony. 
Guyotty^^  **on  the  practical  and  sensible  doctrine*  which  is 
applied  to  domestic  judgments,  that  a  litigant  who  has  bad  a 
fair  opportunity  to  try  his  cause  before  a  competent  tribunal, 
and  has  availed  himself  of  it,  should  acquiesce  in  the  result, 
and,  if  he  has  reason  to  complain,  should  pursue  those  means 
of  correcting  error  provided  by  the  jurisprudence  of  the  tri- 
bunal instead  of  resorting  to  another  court.'* 

M  8  C.  B.  N.  8.  406.  I       "  H.  24  Geo. 8B.  R. 

a»  Suwy  Con.  Uwt  Ml.  J       »•  42  Fed.  Bep.  267. 
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208.     In  time,  therefore,  the  ground  of  the  recognition   of 

foreign  judgments  was   gradually    shifted 

Supplementing  the  no-     to  public  policy  and  general  justice,   and 

tion    of  comity    by     ^j^^y  commenced  to  be  enforced    as  creat- 

crounds  of  public  po-      .•'^i       ,  .>•/..  ii-.- 

licy     and      general     mtT,  at    least   prima  facie,    an    obligation 

justice.  enforceable  like  all  other  foreign  obliga- 

tions in  the  English  courts.  This  doctrine 
of  obligation  was  laid  down  in  Russell  \.  Smyih,^^  which 
was  a  suit  for  costs  awarded  by  a  Scotch  Court,  and  in  which 
Parke,  B.,  said  :  "  Where  the  court  of  a  foreign  country  imposes 
a  duty  to  pay  a  sura  certain,  there  arises  an  obligation  to  pay, 
which  may  be  enforced  in  this  country."  In  Williams  v. 
JoneSy^  he  again  observed,  that  **  Where  a  court  of  competent 
jurisdiction  has  adjudicated  a  certain  sum  to  be  due  from  one 
person  to  another,  a  legal  obligation  arises  to  pay  that  sum,  on 
which  an  action  of  debt  to  enforce  the  judgment  may  be 
maintained.  It  is  in  this  way  that  the  judgments  of  Foreign 
and  Colonial  Courts  are  supported  and  enforced/*  This  was 
approved  in  1870  in  the  cases  of  Godard  v.  Qray^^  and  Schibsby 
V.  Westenholz,"^^  Blackburn  J.,  having  in  the  former  case,  said  : 
•*  It  is  not  an  admitted  principle  of  the  law  of  nations  that  a 
State  is  bound  to  enforce  within  its  territories  the  judgment  of 
a  foreign  tribunal.  Several  of  the  continental  nations  (includ- 
ing France)  do  not  enforce  the  judgments  of  other  countries, 
unless  where  there  are  reciprocal  treaties  to  that  effect.  But  in 
England  and  in  those  States  which  are  governed  by  the 
Common  law,  such  judgments  are  enforced,  not  by  virtue  of 
any  treaty,  nor  by  virtue  of  any  statute,  but  upon  a  principle 
very  well  stated  by  Parke,  B.,  .  .  .  .  The  mode  of 
pleading  shows  that  the  judgment  was  considered,  not  as 
merely  prima  facie  evidence  of  that  cause  of  action  for  which 
the  judgment  was  given,  but  as  in  itself  giving  rise,  at  least 
prima  facie^  to  a  legal  obligation  to  obey  that  judgment  and 
pay  the  sum  adjudged.  This  may  seem  a  technical  mode  of 
dealing  with  the  question,  but  in  truth  it  goes  to  the  root  of 
the  matter."  In  Grant  v.  Easton,^^  Brett,  M.  R.,  said  that 
**  an  action  upon  a  foreign  judgment  may  be  treated  as  an 
action  in  either  debt  or  assumpsit;  the  liability  of  the  defendant 
arises  upon  the  implied  contract  to  pay  the  amount  of  the 
foreign  judgment."     The  doctrine  of  obligation    was  quoted 

»•  »  M.  &  W.  810.  I       4«  L.  R  6  Q.  B.  155. 

40  13  M.  &  W.  633.  4S  13  Q.  B.  D.  902. 
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with    approval   in  this  country  by  Plowden,   J.,  in  Bikrama 
Singh  v.  Bir  SinghJ^ 

This  doctrine  has  the  advantage  of  certainty,  and  on  its 
hasis  the  urounds  of  defence  against  a  foreign  judgment  may 
be  sharply  defined,  as  "  anything  which  negatives  the  existence 
of  that  legal  ubhgation,  or  excuses  the  defendant  from  the 
performance  of  it,  must  form  a  good  defence  to  the  action."*^ 
But  it  has  been  alleged  against  it,  that  as  put  forward  it  is  not 
correct,  and  that  it  can  receive  proper  effect  only  with  the  aid 
of  the  earlier  principle  of  comity.  Thus,  it  is  argued  that  a 
foreign  judgment  can  give  rise  to  a  legal  obligation  only  in  the 
country  in  which  it  is  pronounced,  and  that  its  obligation  in 
any  other  country,  to  which  the  judgment-debtor  may  go,  will 
be  only  moral  and  therefore  legally  unenforceable,  until  it  is 
there  clothed  again  with  another  sanction  auxiliary  to  it,  and 
thus  endued  with  the  power  resembling  that  which  it  had  lost ; 
and  that  this  can  be  done  only  by  virtue  of  the  comity  of  na- 
tions.*^^  Thus  Plowden,  J.,  in  Bikrama  Siagk  v.  Bir  SingkJ^^ 
said:  **  It  may  well  be  aflSlrmed  that  the  judgment  of  a  foreign 
court  does  not  create  a  legal  obligation  elsewhere  on  a  defendant 
who  was  not  subject  to  the  laws  of  the  Foreign  State,  according 
to  the  laws  of  the  State  which  is  called  on  to  enforce  the 
judgment." 


b  Mr.  Pigott  says  :  "  The  judgment  i8  pronounced  in  the  foreig^n  state — the  sanction 
comes  into  bsing  in  the  foreign  state — ^but  the  sanction,  that  is,  the  liability  to  evil,  not 
only  resides  in  the  foreign  state,  but  is  enforced  by  the  sovereign  authority  of  that  state, 
and  from  its  very  nature  by  that  sovereign  authority  alone.  The  enforcement  of  its 
proper  sanction  is  of  the  essence  of  the  sovereignty  ;  it  cannot  be  taken  out  of  it  There- 
fore since  the  enforcement  cannot  be  removed,  neither  can  the  sanction,  neither  can  the 
obligation.  The  whole  system,  judgment,  obligation,  sanction,  enforcement  of  the  sanction, 
forms  the  unit,  which  is  indivisible.  Therefore,  the  conclusion  is  obvious,  that  a  judg- 
ment-<lebtor  of  a  foreign  state,  leaving  that  state,  must  leave  behind  the  legal  obligation 
(using  this  term  in  its  strict  sense)  of  obedience  to  the  judgment  which  has  creat^  the 
obligation  :  and  further,  that  coming  into  this  country,  he  cannot  be  considered  a  legal 
debtor  here,  but  only  a  legal  debtor  of  and  in  the  foreign  state But  it  is  mani- 
festly unjust  to  the  judgment-creditor,  and  derogatory  to  the  dignity  of  the  State  that 
such  a  simple  expedient  of  avoiding  the  sanction  should  be  tolerated  ;  some  remedy  must 
be  found.  The  debtor  has  fled  to  another  State  ;  that  State  must  be  asked  to  enforce  a 
sanction  which  is  foreign  to  it-*  authority  ;  in  other  words,  it  must  be  asked  to  lend  the 
aid  of  its  courts  to  clothe  the  foreign  obligation  with  a  sanction  of  its  own  ;  this  will  be 
a  great  convenience  to  the  country  whose  sanction  is  to  be  enforced  ;  in  return,  the  posi- 
tion being  reversed,  it  also  will  enforce  the  sanctions  of  the  other  State.  Now  this  process 
of  inter-state  arrangement  being  repeated  between  these  and  other  States  would,  in  time, 
become  an  inter-state  or  international  custom:  and,  being  a  custom  which  is  essentially 
courteous,  and  being  reciprocal,  it  is  a  custom  which  falls  under  the  head  of  international 
courtesy  or  comity :  in  other  words,  what  is  generally  understood  by  comity  of  nations." 

4i  188«  P.  R.  No.  191,  p.  505.  i       -»•  Pig.  For  Jad.  1 6. 

*»  L.  R.  6  Q.  B.  148.  |       4i  i&m  p.  R.  No.  191,  p.  508. 
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209«     The  conclusiveness  of  Foreign  judgments  as  a  plea 

was  never  denied    in   England,   and    has 

A  foreign  judgment  bai     long  been  expresj^ly  affirmed  by  the  high- 

as  a  plea  always  been     est  judges.     Even  when   a    century    ago, 

TeuA  '^'''^  '''''^^-''  jugdments  were  enforced  there  as 
a  matter  of  mere  international  comity  and 
treated  usually  as  mere  primd  facie  evidence,*  their  conclusive 
effect  by  way  of  defence  was  recognized  and  admitted.  In 
Ricardo  v.  Garcias^*^  Lord  Campbell  said:  **A  foreign  judg- 
ment may  be  pleaded  as  res  judicata ;  because  the  foreign 
tribunal  has  clearly  jurisdiction  over  the  matter,  and  both 
parties  being  before  the  tribunal  which  adjudged  between 
them,  that  is  a  bar  to  a  subsequent  suit  in  this  country  for  the 
same  cause."  Citing  Tarleton  v.  Tarleton^^  and  other  cases, 
Mr.  Foote  in  his  Work  on  Private  International  Law,  says: 
**  It  was  held  in  more  than  one  case  even  by  those  who  most 
strenuously  urged  the  liability  of  foreign  judgments  to  review 
when  a  plaintiti  sought  to  enforce  them  here,  that  they  \iere  abso- 
lutely conclusive  as  to  the  facts  involved  in  them  and  the 
Ijrounds  ou  which  they  rested,  when  pleaded  in  bar."  In 
Phillips  V.  Hvntti\^^  Eyre,  0.  J.,  in  his  judgment  said :  **  It 
is  in  one  way  only  that  the  sentence  or  judgment  of  the   court 

o  The  anomaly  of  a  foreign  judgment  on  which  a  suit  was  brought  being  considered 
merely  bb  prima  facie  evidence  of  the  debt  for  which  the  judgment  was  obtained  arose 
from  the  rormal  character  of  the  English  litigation  in  accordance  with  which  an  action 
brought  on  a  foreign  judgment  to  recover  the  judgment-debt  was  in  form  at  least  an  action 
for  debt  In  Sinclair  v.  Fra4er,^^  it  was  said  that  "  foreign  judgments  are  prima  facie 
evidence  of  a  debt,  although  it  is  competent  to  the  defendant  to  impeach  the  justice 
of  them  or  to  show  that  th^  ware  iir^ularly  or  uniuly  obtained."  This  was  quoted 
with  approval  in  Amott  v.  Hedfern,  *•  by  Best,  C.  J.,  who  added,  that  "  this  is  founded 
on  a  plain  and  obvious  principle  of  natural  justice."  Thus  in  Hovlditch  v.  Doncgalj^^ 
Lord  Brougham  said:  "In  my  judgment,  it  has  always  hitherto  been  recognised  in  Westmin- 
ister Hall  that  the  judgments  of  foreign  courts  are  traversable,  may  be  averred  against  and 
are  only  prima  facie  evidence  in  actions  to  support  which  they  are  given  in  evidence." 
other  authoiitie«  were  cited  in  that  case  to  show  that  Lord  Mansfield,  and  Buller  and 
Bayley,  JJ.,  had  held  the  same  view  ;  and  the  language  of  Lord  Brougham  in  Don  v. 
Lippman^*'  is,  in  effect,  to  the  same  purpose.  So  also,  in  the  United  States  in  Burnham 
V.  Wehetety^^  Woodbury,  J.,  speaking  of  foreign  judgments,  said;  "  When  offered  and  cons- 
dered  elsewhere  (outside  the  Government  in  which  they  were  rendered),  they  are,  ex  comi- 
tate,  treated  with  respect,  according  to  the  nature  of  the  judgment  and  the  character  of 
the  tribunal  which  rendered  it,  and  the  reciprocal  mode,  if  any,  in  which  that  Gk)vemment 
treats  our  judgments,  and  according  to  the  party  offering  it,  whether  having  sought  or 
assented  to  it  voluntarily  or  not,  so  as  to  give  it  in  some  degree  the  force  of  a  contract 
and  hence  to  be  respected  elsewhere  by  analogy  according  to  the  lew  loci  contractus. 
With  these  views  I  would  go  to  the  whole  extent  of  the  cases  decided  by  Lord  Mansfield 
and  Buller,  J.,  and  where  the  foreign  judgment  is  not  in  rem,  as  It  is  in  admiralty,  having 
the  subject-matter  before  the  court,  and  acting  on  that  rather  than  the  parties,  I  would 
consider  it  only  primd  facie  evidence  as  between  the  parties  to  it". 

4t  la  Cl.  &  Fill.  3(».  I       »»  8  Bligh.  N.  8.  301 


«•  4  M.  &  8  20.  I  M  6  Cl  Pin.  1. 
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of  a  foreign  state  is  examinable  in  our  courts,  and  that  is, 
when  the  party  who  claims  the  benefit  of  it  applies  to  our  courts 
to  enforce  it.  When  it  is  thus  voluntarily  submitted  to  our 
jurisdiction,  we  treat  it,  not  as  obligatory  to  the  extent  to  which 
it  would  be  obligatory  perhaps  in  the  country  in  which  it  was 
pronounced,  nor  as  obligatory  to  the  extent  to  which  by  our 
law  sentences  and  judgments  are  oblifratory,  not  as  conclusive, 
but  as  matter  in  paisj  as  consideration  primd  facie  sufficient 
to  raise  a  promise.  We  examine  it  as  we  do  all  other  con^i** 
derations  of  promises,  and  for  that  purpose  we  receive  evidence 
of  what  the  law  of  the  foreign  state  is,  and  whether  the 
judgment  is  warranted  by  that  law.  In  all  other  cases  we 
give  entire  faith  and  credit  to  the  sentences  of  foreijm  courts, 
and  consider  them  as  conclusive  upon  us."  In  Relmers  v. 
Druce^^'^  Lord  Romilly,  M.  R.,  referred  to  this  distinction,  and 
observed  that  **  it  has  certainly  not  been  carried  out  to  the 
extent  laid  down  by  Eyre,  C.  J.,  still  it  is  a  distinction  which 
has  so  much  authority  to  support  it,  that  it  must  be  regarded, 
at  least  to  some  extent,  in  considering  the  value  of  a  foreign 
judgment  here."  Mr.  Black,  speaking  of  the  American 
Courts  says,^^  *•  We  may  cite  some  of  the  earlier  rulings  of 
our  own  courts  to  the  proposition  that  a  foreign  judgment, 
when  sought  to  be  enforced  by  a  suit  brought  upon  it,  is  only 
primd  facie  evidence  and  may  be  impeached  for  irregularity 
and  rebutted  by  evidence,  whereas,  used  as  a  defence,  it  is  as 
conclusive  to  every  intent  as  a  domestic  judgment."^^  The 
same  view  has  been  expressed  in  some  later  decisions  also.^ 

210.  Mr.  Justice  Story  in  his  Work  on  the  Conflict  of 
Ground  of  distinction  J^ws,  speaking  of  the  rule  of  the  E^^^^^ 
between  a  foreign  Courts,  says®':  *'  I  he  well  established 
judgment  as  a  plea  present  Bnglish  doctrine  is  that  a  foreign 
and  as  the  basis  of  judgment  IS  only  primd  fade  evidence  in 
^*^^*^°'  England  upon  the  question   whether  the 

foreign  court  had  jurisdiction   of  the  subject-matter  or  of  the 

f person  of  the  defendant,  or  whether  the  judgment  was  regu- 
arly  obtained  ;  but  that  it  is  conclusive  upon  the  defendant, 
so  far  as  to  prevent  him  from  alleging  that  the  promises  upon 
which  it  was  founded,  were  never  made,  or  were  obtained  by 
fraud   of  the  plaintiff     .     ...     In    the   former  case   (suits 

s«  23  Bmt.  140.  I       «o  Mi4dl6sex  Bank  «.  Batman,  90  Me.  10, 

$•  BU  Jad*  0i8.  I  Taylor  r.  Barron,  64  Am.  Deo.  281. 

M  Bnttrick  v.  Allen,  6  Am.  Hes.  105.  1  Rankin  «.  Ooddard,  80  Am.  Bee.  riS. 
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brought  by  a  party  to  enforce  a  judgment)  it  is  often  urged 
that  no  sovereign  is  bound  jure  gentium  to  execute  any  foreign 
judgment  within  his  dominions;  and,  therefore,  if  execution  of 
it  is  sought  in  his  dominions,  he  is  at  liberty  to  examine  into 
the  merits  of  the  judgment,  and  to  refuse  to  trive  effect  to  it  if, 
upon  such  examination,  it  should  appear  unjust  and  unfound- 
ed. He  acts  in  executing  it  upon  the  principles  of  comity,  and 
has  therefore  the  right  to  prescribe  the  terms  and  limits  of  that 
comity.  But  it  is  otherwise,  it  is  said,  where  the  defendant 
sets  up  a  foreign  judgment  as  a  bar  to  proceedings,  for  if  it  has 
been  pronounced  by  a  competent  tribunal  and  carried  into 
effect,  the  losing  party  has  no  right  to  institute  a  new  suit 
elsewhere,  and  thus  to  bring  the  matter  again  into  contro- 
versy; and  the  other  party  is  not  to  lose  the  protection  which 
the  former  judgment  gave  him.  It  is  tlien  res  judicata^  which 
ought  to  be  received  as  a  conclusive  evidence  of  right,  and  the 
exceptio  rei  jadicatcBi  MiiAev  s\XQ\i  circumstances,  is  entitled  to 
universal  conclusiveness  and  respect.  The  distinction  has  been 
recognized  in  several  cases  in  the  United  States  also." 

Similarly,  Mr.  Wharton,  in  his  Woric  on  the  Conflict 
of  Laws  ^*  says:  *' Jurists  of  all  nations  have  recognized 
the  distinction  between  a  foreign  judgment  when  offered  as 
a  plea  in  bar  by  the  defendant,  and  a  foreign  judgment  when 
presented  to  a  domestic  court  by  the  plaintiff  in  order  to  obtain 
execution.  To  the  foreign  judgment  when  offered  by  a  plaintiff 
as  ground-work  for  domestic  process,  the  defendant,  on  the  strictest 
view,  can  plead  the  incompetency  of  the  court,  or  the  gross  in- 
justice of  the  judgment,  on  international  principles,  while  in  the 
continent  of  Europe,  the  execution  of  this  judgment  is  a  matter 
of  executive  discretion,  more  or  less  liberally  exercised.  Ic  is 
otherwise,  however,  when  the  defendant  to  a  domestic  suit 
pleads  that  the  plaintiff,  on  the  same  cause  of  action,  has 
prosecuted  him  or  his  property  to  judgment  in  a  foreign  land. 
It  would  seem  to  be  a  principle  of  natural  equity  that  the 
plaintiff  having  thus  elected  his  tribunal,  be  it  competent  or 
incompetent,  and  having  pressed  the  suit  to  judgment  upon 
the  defendant's  apearance,  should  be  estopped  pro  tanto  from 
vexing  the  defendant  elsewhere,  on  the  same  demand."  In 
justification  of  the  distinction,  Mr.  Herman  says:^^  There 
is  a  wide  distinction  between  the  the  effect  of  a  foreign  judg- 
ment when  the  plaintiff  seeks  to  make  the  judgment  the  basis 
of  a  judgment  in  another  soverei^rnty  than  that  in  which  the 

•*  Vide  P.  836.  1  <*  Uorm.  Gomm.  586. 
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judgment  was  rendered,  and  when  the  party  against  whom  it 
was  rendered  seeks  to  avail  himself  of  such  prior  foreign 
judgment  as  a  defence  to  an  action  upon  the  original  cause  as 
H  plea  in  bar  excepfio  rei  judicatcB.  A  foreign  judgment  when 
presented  to  a  domestic  court  by  the  party  in  whose  favor 
it  was  rendered,  as  the  ground-work  for  a  domestic  judgment, 
may  be  impeached  by  the  party  against  whom  it  was  rendered, 
upon  the  ground  of  the  incompetency  of  the  court  rendering 
it  for  want  of  jurisdiction  or  the  gross  injustice  of  the  judgment 
on  international  principles.  But  when  the  party  against 
whom  the  judgment  is  rentlered  pleads  that  the  plaintiff  on  the 
same  cause  of  action  has  already  prosecuted  him  or  his  property 
to  judgment  in  a  foreign  land,  it  is  a  principle  of  natural 
justice  that  the  plaintiflf  having  thus  elected  his  tribunal,  be 
it  competent  or  incompetent,  and  having  pressed  the  action  to 
judgment  upon  the  defendant's  appearance,  shoul  J  be  estopped 
pro  tanlo  from  vexing  the  defendant  elsewhere  on  the  same 
cause  of  action,'* 

In  Scotland,  Lord  Kames  justified  the  distinction  on 
another  ground,  and  in  his  Work  on  Equity,^*  said  :  "A  foreijjn 
decree,  which  by  dismissing  the  claim,  affords  an  exceptio 
rei  judicatcB  against  it,  enjoys  a  more  extensive  privilege. 
We  not  only  presume  it  to  be  just,  but  will  not  admit 
any  evidence  of  its  being  unjust.  A  decree  dismissing  a 
claim  may,  it  is  true,  be  unjust,  as  well  as  a  decree  sustaining 
it.  But  they  differ  widely  in  one  capital  point ;  in  declining 
to  give  redress  against  a  decree  dismissing  a  claim,  the  court  is 
not  guilty  of  authorizing  injustice;  even  supposing  the  decree 
to  be  unjust,  tiie  utmost  that  can  be  suid  is  that  the  court 
forbears  to  interpose  in  behalf  of  justice.  But  such  forbearance 
instead  of  being  faulty,  is  highly  meritorious  in  every  case  where 
private  justice  clashes  with  public  utility.  The  case  is  very 
different  with  respect  to  a  decree  sustaining  the  claim  ;  for  to 
award  execution  upon  a  foreign  decree,  without  admitting  any 
objection  against  it,  would  be,  for  aught  the  court  can  know, 
to  support  and  promote  injustice."  Even  Mr.  Pigott,  as  a 
result  of  all  the  cases,  says — *'that  whereas  in  enforcing  a  judg- 
ment defences  will  certainly  be  admitted,  though  there  is  much 
uncertainty  as  to  what  those  defences  may  be;  in  recognizing 
a  judgment  the  bar  is  held  to  be  absolute,  that  is,  no  reply  will 
be  allowed,  excepting  one  putting  in  issue  the  existence  of  the 
record."^^ 

•A  Yide  p.  903.  P   •»  Pig.  Hot  Jud.  39. 
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211.     This  distinction  involves  an  essential  iQconsistency. 
If  a  foreign  judgment,  when   attempted 
Distinction  invoWes  an     ^^^  ^^^  enforced,  may  be  impeached,  a  suit 
absolute  inconsistency.  ^     -  i      /   i  i        i-     .  V.      . 

must  of  course  be  held  to  lie  in  a  foreign 

country  on  the  original  cause  of  action,  which  will  thus  not  be 
allowed  to  merge  in  the  judgment.^  As  a  fact,  it  is  now  held 
that  a  foreign  judgment  does  not  operate  as  a  merger  of  the 
original  cause  of  action  ;and  that  in  a  foreign  country  a  suit  may 
always  be  brought  on  the  original  cause  of  action  or  on  the 
judgment.®''  Thus  Mr.  Westlake,  in  his  Work  on  Private  Inter- 
national Law,  says:®°  "  It  cannot  be  said  of  the  claim  for  which 
a  foreign  judgment  has  beon  given  that  transit  in  rein  jadu 
catum ;  the  plaintiff  may  sue  in  England  on  the  original  cause 
as  well  as  on  the  Judgment  until  the  latter  is  satisfied,  and 
it  is  common  in  the  cases  before  the  Judicature  Acts  to  find 
counts  on  each  in  the  same  declaration.'^  Mr.  Black,  after 
observing  that  that  doctrine  prevails  in  England,  and 
(excepting  Louisiana)  in  the  United  States,  says  that — "  the 
ju<lgmentis  not  pleadable  in  bar  of  an  action  brought  in 
England  for  the  same  cause.*' ^ 

[n  Eastern  Townships  Bank  v.  Beebe,''^  it  was  held  by 
the  Supreme  Court  of  Vermont  that — **  The  original  cause  of 
action  is  not  so  merged  by  that  (a  foreign)  judgment,  that  it  is 
incapable  of  being  the  subject  of  a  suit  in  a  country  foreign  to 
that  in  ^hich  the  judgment  was  recovere<l,'*  and  the  Court 
further  observed  that — **  the  books  are  uniform  in  making  the 
distinction  between  merger  of  the  cause  of  action  and  conclu- 
siveness of  effect,  as  matter  of  evidence,  when  the  effect  of  a 
foreign  judgment  is   brought   in    question    in  a  suit  upon   the 

d  In  the  case  cited,  Tindal,  C.  J.,  after  observing  that  the  ground  on  which  a  judg- 
ment recorered  in  an  English  Court  bars  the  plaintiff  from  a  further  action  is,  that  the 
original  nature  of  the  debt  or  damage  is  transferred  into  a  higher  remedy,  the  power  to 
take  immediate  execution,  and  that  the  Vice- Admiralty  Court  of  the  Colony  of  Sierra 
Leone,  which  passed  the  foreign  judgment  is  not  a  Court  of  Record,  said  :  "  If  the  judg- 
ment has  not  altered  the  nature  of  rights  between  the  parties,  we  want  some  authority  to 
see  that  the  plaintiff  is  to  be  deprived  of  the  remedy  which  every  subject  has  of  bringing 
his  action  in  the  courts  here  for  the  damages  he  has  sustained.  It  appears  to  me  he  has  his 
option,  either  to  resort  to  the  original  ground  of  action,  or  to  bring  an  assumption  on  the 
judgment  recovered."  He  referred  in  support  of  his  view  to  the  case  of  Hall  v.  Odhety''  *• 
in  which  Bayley,  J.,  had  said :  "  This  being  only  a  foreign  judgment,  did  not  merge  or 
extinguish  the  plaintifl*8  simple  contract-debt ;  which  can  only  be  done  by  converting  it 
into  a  debt  of  a  higher  nature  ;  it  is  only  evidence  of  the  debt."  In  Bank  of  Awttrdlasia 
V.  Harding,''^  WiWe,  0.  J.,  said  :  "  The  judgment  may  be  a  merger  in  the  Colony,  because 
it  is  conclusive  there :  but  when  sued  on  in  another  country,  it  is  ovXy  prirn^  facie  evidence 
of  the  debt." 

M  SSm.  L.  0. 890.   .  t  •»  b1.  Jud.  1016. 

Story  Conf.  Uwt.  828.  «o  38  Am.  Hop.  665. 

««  Smith  «.  NicolU,  6  Bing.  N.  0.  S08.  1  ^^  11  Bast,  IM. 

••  P.354.  I  ^3  0C.  B.  661. 
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same  original  cause  of  action.'*  '«  On  the  oiher  hand,  to  ad- 
mit  the  plea  of  res  judicata  in  any  form/'  says  Mr.  Pigottt 
"  implies  tlmt  there  is  a  merger  of  \he  cause  of  action  in  the 
judgment  pronounced  upon  it  ...  .  For  assume  the 
doctrine  of  non-merger  to  be  maintainable.  And  first  suppose 
judgment  for  the  plaintiff  abroad,  and  an  action  brought  on 
the  original  cauj^e  of  action  here  ;  the  defendant  h  then 
compelled  to  answer  the  case  on  this  original  cause  of  action 
independently  of  th«t  on  the  foreign  judgment :  that  is  to  say, 
to  the  former  he  may  not  plead  in  any  way  res  judicata  :  the 
judgment  already  given  deciding  the  dispute  between  the  par- 
ties in  the  plaintiff's  favour,  is  treated  as  non-existent  and  as 
not  having  affected  this  dispute,  quoad  their  relations  in  this 
country.  Again,  suppose  judgment  for  the  defendant  abroad. 
If  the  cause  of  action  merged  in  the  judgment,  ajortiori,  the 
alleged  cause  of  action  is ;  but  conversely,  if  the  cause  of  action 
is  not  merged  in  the  judgment,  neither  can  the  alleged  cause  of 
action  be  merged.  1  herefore,  that  judgment  must  also  be 
treated  as  non-existent,  and  hs  not  having  afJected  the  dispute 
quoad  the  relations  of  the  parties  in  this  country  :  and  therefore 
the  defendant  must  answer  the  case  on  the  alleged  original 
cause  of  action  ;  that  is  to  say,  he  may  not  plead  in  any  way 
ret  judicata'' ^^  ^       ^ 

The  importance  of  this  will  appear  particularly  when  it  is 
**  borne  in  mind  that,  although  res  judicata  is  usually  treated 
as  the  defence  to  an  action  on  a  cause  of  action  already  adiu- 
dicated  upon,  yet  the  principle  involved  in  it  is  equally  appli- 
cable  where  an  action  is  brought  upon  the  adjudication  :  that 
is  to  say,  the  question  in  dispute  is  treated  as  already  decided. 
But  an  action  on  a  home  judgment,  execution  being  the 
appropriate  remedy  to  enforce  obedience  to  it,  is  of  rare 
occurrence;  and  being  superfluous  is  not  regarded  with 
any  favour  by  the  law;  therefore  it  is  that,  with  regard  to 
English  decisions,  the  doctrine  of  res  judicata  has  come  to 
be  considered  as  solely  appertaining  to  the  case  of  the 
defendant.  But  with  regard  to  foreign  decisions,  action 
being  brought  upon  them  as  well  as  defences  raised  in  respect 
of  them,  it  is  obvious  that  whatever  principle  is  applicable 
to  them,  whether  it  be  res  judicata  absolutely  or  in  some 
modified  form,  that  principle  should  govern  their  reception 
equally  in  both  cases.  This  seems  to  have  been  lost 
sight  of  in  the  cases  in  which  the  point  has  been  discussed.''^* 

'»Pig.Fr.Ja<1.38.  \  »4  pjg.  py.  j^^,  gfi.  
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Mr.  Black  says  that — **  the  doctrine  is  sustained,  neither  by 
principle  nor  by  the  best  modern  clecisions.  For  if  carried  to 
its  legitimate  conclusions,  it  would  produce  consequences  which 
the  courts  have  distinctly  refused  to  recognize.  If  one  who  has 
successfully  defended  a  suit  brought  against  him  in  a  foreign 
court  may  set  up  the  judgment  as  a  conclusive  bar  to  an  action 
against  him  here,  it  oujjht  to  be  equally  true  that  he  could 
rely  implicitly  upon  a  judgment  against  him  in  the  foreign 
court.  In  other  words,  the  foreign  judgment  should  be  held 
to  merge  the  original  cause  of  action.  But  then,  if  the  cause 
of  action  is  merged  in  the  foreio;n  judgment,  it  is  clearly  neces- 
sary to  hold  that  judgment  final  and  conclusive  when  made 
the  basis  of  a  suit.  But  the  courts  do  not  as  yet  hold  that  the 
cause  of  action  is  merged  in  the  foreign  judgment.  There  is 
an  inconsistency  here  which  tells  equally  in  both  directions. 
But  it  is  sufficient  for  our  present  purpose  to  p«iint  out  that  it 
effectually  destrovs  the  reasonableness  of  the  distinction  taken 
by  Chief  Justice  Eyre."'^ 

212.     The   distinction    was   open  to  grave  objections  and 

could  not  have  a  long  life.     It  lost  a  great 

Entire  explosion  of  the     j^^^,  ^f  j^g    ^'^^^^    ^j^,,    ^^^  growth  of  the 

doctrine  of  distinction,      j      ^  .         r    ui*      4.*  u-  u  j-     •      .    i*i 

doctrine (»i obligation,  which  dissipated  the 

view  as  to  a  foreign  judgment  being  merely  primd  facie  evid- 
ence. And  that  view  may  now  be  looked  upon  as  quite  explod- 
ed.' Thus  Blackburn,  J.,  in  Oodard  \.  Grai/^^^ said:  «« There 
is  no  case  decided  on  such  a  principle,  and  the  opinions  on  the 
other  side  of  the  questitm  are  at  least  as  strong  as  those  to 
which  Lord  Brougham  refers.  Indeed  it  is  difficult  to  under- 
stand how  the  common  course  of  pleading  is  consistent  with 

any  notion  that  the  judgment  is  only  evidence 

If  the  judgment  were  merely  considered  as  evidence  of  the  origi- 
nal cause  of  action,  it  must  be  open  to  meet  it  by  any   counter- 

e  It  has  eren  been  attempted  to  show  that  no  such  distinction  was  ever  recognised ; 
thus  Dr.  Bigelow,  referring  to  the  principal  cases  in  which  the  distinction  was  maintained, 
says :  "  These  are  all  the  English  cases  of  importance  which  favor  the  rule  that  the 
judgments  of  courts  of  other  countries  are  inconclusive  ;  and  it  will  be  observed  that  iu 

none  of  them  is  there  an  express  and  authoritative  adjudication  of  the  point 

These  cases  do  not  decide  that  the  merits  of  a  valid  foreign  judgment  may  be  enquired 
into  ;  they  merely  hold  that  the  judgment  will  not  be  enforced  if  it  appear  that  the  foreign 
court  had  not  acquired  jurisdiction  of  the  case."'^  Some  of  these  cases '^  were  col- 
lected and  explained  by  Blackburn,  J.,  in  delivering  the  opinion  of  five  of  the  judges  in 
Castriqvs  v.  Imrie,  as  not  justifying  it.  The  question  in  that  case  was  in  regard  to  a 
judgment  in  rem,  but  the  language  of  the  judgment  seems  to  be  equally  applicable  to  a 
judgment  in  personam  so  far  as  regards  the  parties  to  it  or  those  claiming  under  them. 

'»  Bl.  Jad.  988.  I       '»  R.  Q.  Novelli  v.  Rossi,  «  B.  &  Ad.  747. 

*«  L.  E.  6  a.  B.  140.  I  Simpson  v.  Fogo,  1  H.  &  M.  105. 

«v  Big.  Estop,  250.  I 
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evidence  negati vingj  the  existence  of  that  original  cause  of  action  •' ' 
This  is  the  view  taken  of  the  practice  of  the  English  Courts  by 
the  High  Courts  in  India.  Thus  Plowden,  J.,  in  Bikrama 
Singh  v.Bir  Singh^^^  expressed  it  as  his  **  opinion  that  the 
general  tendency  of  the  later  decisions  is  in  favor  of  the  con- 
clusiveness of  a  foreign  judgment,  and  against  its  being  open 
to  examination  on  the  merits,  provided  that  the  court  which 
pronounced  it  was  of  competent  jurisdiction,  and  that  the 
person  against  whom  it  is  sought  to  be  enforced  had  an  op- 
portunity of  defending  himself  before  that  court."  In  the 
English  Courts  both  of  law  and  equity,  it  appears  to  be  settled 
now  that  an  action  is  maintainable  upon  a  foreign  judgment  in 
personam ;  and  in  an  action  at  law  founded  upon  such  a  judg- 
ment, the  judgment  is  viewed  not  merely  as  primd  facie 
evidence  of  that  cause  of  action  for  which  the  judgment  was 
given,  but  as  in  itself  giving  rise,  at  least  primd  facie  to  a 
legal  obligation  to  obey  that  judgment  and  pay  the  sum 
judged.®*^ 

And  the  bhange  of  judicial  opinion  in  England  had 
a  corresponding  effect  in  the  United  States.  Thus  the 
Arkansas  Supreme  Court  said  in  Glass  v.  Blackwell^^ — **that 
when  the  English  Courts  began  to  doubt  its  soundness,  the 
current  of  American  authority  began  to  change,  and  since  the 
English  dicta  were  repudiated  at  home,  their  doctrine  has 
been  but  little  regarded  here  ....  A  judgment,  whether 
foreign  or  domestic,  raises  a  binding  obligation  to  pay  the 
sum  awarded  by  it,  and  the  presumption  as  to  its  conclusive- 
ness should  follow  the  law  of  th^  forum  in  which  the  proceed- 
ings were  had  ....  It  is  not  the  policy  of  the  law  to 
encourage  litigation,  and  wiiere  a  court  of  competent  jurisdic- 
tion, having  the  parties  legally  before  it,  has  adjudicated 
the  merits  of  their  case,  every  reason  favours  holding  them 
bound  by  the  adjudication,  wherever  the  judgment  may  be 
called  in  question,  if  there  has  been  no  fraud  practised  in  ob- 
taining it.  This  is  now  the  accepted  rule.*'  Similarly,  the 
New  Hampshire  Supreme  Court  said  in  Bangely  v.  Webs^ 
tet^'^  that  *'  to  maintain  the  position  that  in  the  case  of  an 
action  upon  the  judgment,  the  judgment  is  void,  and  may 
be  80  treated,  but  that  when  the  action  is  upon  the  original 
demand,  the  same  judgment  is  valid,  is  to  maintain  that  the 
form  and  manner  of  the  action  adopted  determine  the  charac- 

«»  1886  P.  B.  No.  m.  I       •!  48  Ark.  60. 

••  Qodftrd  V.  Gray,  Iw  R.  6  Q.  B.  189.  I      ^IIN.  H.28e. 
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ter  of  the  former  judgment,  its  validity  or  invalidity,  instead 
of  the  facts  and  circumstances  attending  its  recovery."  It 
appears  to  be  generally  held  now  even  by  the  American 
courts,  that  when  a  foreign  judgment  cjimes  incidentally  in 
question,  as  where  it  is  the  foundation  of  a  right  or  title  deri- 
ved under  it,  and  the  like,  it  is  conclusive.®'  "  There  can  be  but 
little  doubt,"  says  Mr^  Herman,^  **that  payments  made,  powers 
exercised,  or  sales  effected,  or  other  final  acts  accomplished 
under  the  direction  of  a  foreign  tribunal,  may  be  valid,  when 
the  decree  under  which  they  take  place  is  erroneous  or  even 
void.  .  .  Whenever  a  foreign  judgment  comes  incidentally 
in  question  it  is  as  conclusive  as  where  it  is  used  as  the  founda- 
tion of  a  title  derived  under  it,  or  to  show  that  the  subject- 
matter  of  the  action  has  once  passed  in  rem  judicatum^  or  is. 
introduced  by  a  guarantor  as  a  defence  in  order  to  show  that 
his  principal  was  not  liable,  or  is  relied  on  by  the  garnishee  in 
a  foreign  attachment  for  the  purpose  of  protecting  himself 
against  the  claims  of  his  original  creditors,  or  by  the  under- 
writer in  a  policy  of  insurance  to  show  a  breach  of  warranty 
on  the  part  of  the  insured,  or  by  a  party  to  justify  himself  for 
acts  done  by  virtue  of  it.*'  Mr.  Black  says  :  "  The  settled  rule 
in  England,  at  the  present  day,  and  the  strong  tendency  of  the 
modern  American  cases,  is  to  regard  foreign  judgments  as 
equally  conclusive  and  binding  whether  they  are  used  as  a 
cause  of  action  or  presented  as  a  defence."®^ 

213.     Thus  the  general  doctrine  of  the  courts  in  England 

and  the  United  States,  at  present,  is  that 

General   view   of    the     a    foreign  judgment  of  a  court    having 

limitations  to  the   re-     jurisdiction,  is  subject  to  certain    limita- 

coffnition    of    foreien     •'.  /     ,       .  •^  ^       u   ^u    r 

judgments.  tions,  conclusive  m  our  courts,    both   tor 

attack  and  defence,  both  as  a  ground  of 
action  and  as  a  plea.  There  is  a  considerable  conflict,  however, 
as  to  the  exact  character  of  these  limitations,  and  a  great  deal 
of  the  confusion  in  regard  to  that  is  due  to  the  frequent  attempt 
of  the  jndges  to  specify  in  cases  involving  any  particular 
limitation  a  greater  or  less  number  of  other  limitations  without 
that  regard  to  accuracy  which  would  be  required  in  the  case  of 
the  particular  limitation  in  issue.  **  Judges  when  they  have 
been  called  upon  to  decide  any  point  arising  on  the  question  of 
foreign  judgments,   have   invariably    thought  it   necessary  to 

•s  Steplieiift  o.  Qaylord,  11  Mass.  366.  i      **  Herm.  Ck>mm.  fl04. 

Otunmingt  v.  Banks,  3  Barb.  60S.  |      ••  Bl.  Jnd.  089. 

Bank  «.  BMb«»  88  Am.  Rep.  665. 
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ioclude  the  whole  subject  in  their  remarks,  and  an^ongst  other 
things  to  give  a  list  of  defences,  which  has  not  always  been 
accurate  and  seldooi  exhaustive/'®^  It  was  observed  in  Bank 
of  Australasia  v.  NiaSj^'^  that  a  foreign  judgment  was  examin- 
able and  was  only  primd  facie  evidence  of  the  debt,  and  Lord 
Campbell,  C.  J.,  in  the  judgment  of  the  Court  said:  *^It  is 
open  to  the  defendant  to  show  that  the  foreign  court  had  not 
jurisdiction  on  the  subject-matter  of  the  suit,  or  that  he  was 
never  summoned  to  answer,  and  had  no  opportunity  of  making 
his  defence,  or  that  the  judgment  was  fraudulently  obtained." 
In  Reimers  v.  Druct,^^  Sir  John  Romilly,  M.  R.,  said — ^'  that  a 
foreign  judgment,  sought  to  be  enforced  in  this  country,  was 
examinable  for  the  following  purposes,  and  for  these  only, 
namely — 1st,  for  the  purposes  of  showing  that  the  defendant 
abroad  had  no  notice  of  the  suit,  and  never  knew  of  it  until 
the  judgment  was  given;  2ndly,  that  it  was  obtained  by 
fraud;  3rdly,  that  the  court  which  pronounced  the  judgment 
had  no  jurisdiction  ;  4thly,  that  there  was  error  on  the  face 
of  the  judgment,  either  of  law  or  fact;  lastly,  that  it  was 
contrary  to  the  law  which  it  professed  to  administer,  but  which, 
with  reference  to  the  merits  of  the  case,  the  facts  and  other 
matters,  was  absolutely  conclusive  between  the  parties.'* 
Similarly,  Fry,  J.,  observed  in  Rousillon  v.  Rousillon^^  that — 
'*  the  courts  of  this  country  consider  the  defendant  bound 
where  he  is  a  subject  of  the  foreign  country  in  which  the  judg- 
ment has  been  obtained,  where  he  was  resident  in  the  foreign 
country  when  the  action  began;  where  the  defendant,  in  the 
character  of  plaintiff,  has  selected  the  forum  in  which  he  is 
afterwards  sued ;  where  he  has  voluntarily  appeared;  where  he 
has  contracted  to  submit  himself  to  ihe  forum  in  which  the 
judgment  was  obtained,  and  possibly,  i(Bicquet  v.  MacCarthy^^ 
be  right,  wliere  the  defendant  has  real  estate  within  the  foreign 
jurisdiction,  in  respect  of  which  the  cause  of  action  arose 
whilst  he  was  within  that  jurisdiction."  Mr.  Justice  Story 
said  :  *'  It  is  easy  to  understand  that  the  defendant  may  be  at 
liberty  to  impeach  the  original  justice  of  the  judgment  by 
showing  that  the  court  had  no  jurisdiction;  or  that  he  never 
had  any  notice  of  the  suit;  or  that  it  was  procured  by  fraud  ; 
or  that  upon  its  face  it  is  founded  in  mistake;  or  that  it  is 
irregular   and    bad    by    the  local  law — Fori  reijudicatiB.     To 

»«  Vig.  For.  Jud.  107.  I       «•  U  Vh.  D  371. 

t'  16  Ad.  &  Bl.  N.  S.  717.  »o  s  B.  &  Ad.  951. 

ts  23  Beay.  150.  I 
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such  aa  extent  the  doctrine  is  intelligible  and  practicable. 
Beyond  this  the  right  to  impugn  the  judgment  is  in  legal 
effect  the  right  to  re-try  the  merits  of  the  original  cause  at 
large,  and  to  put  the  defendant  upon  proving  those  merits.*'^* 
This  observation  was  cited  by  Lord  Sel borne  in  Ochsenbein  v. 
Papelier^^^''  with  approval.  The  extent  to  which  these  and 
other  limitations  have  been  recognized  judicially  by  the  courts 
will  be  discussed  in  speaking  of  the  conditions  prescribed  by 
the  Indian  rule  relating  to  foreign  judgments. 

214.     There  is  an  entire  unanimity,  however,   that  when- 

„     .       .  n ^„.     .^     ever    a   judgment   is   rendered    without 

Foreign    judgments    to      ..,..•»      o.     .  .  .  ,  .  , 

receive  recognition  jurisdiction  it  IS  void,  and  IS  treated  as 
must  be  of  coarts  of  a  nullity,  whether  it  comes  directly  or 
competent  jurisdic-  collaterally  in  question.  The  correct- 
^^^°*  ness   of  this  rule,  in    iis  broad    form,    is 

never  denied  in  any  country  even  in  regard  to  domestic  judg- 
ments, but  in  regard  lo  foreign  judgments,  the  rule  receives 
a  much  wider  and  stricter  application.  There  is  no  conclusive 
presumption  allowed  in  any  case  in  support  of  a  foreign  court's 
jurisdiction,  and  extrinsic  evidence  may  always  be  admitted 
to  rebut  the  recitals  by  a  foreign  court  even  as  to  the  jurisdic- 
tional facts.  In  fact,  so  strict  is  the  law,  that  in  the  United 
States,  a  judgment  even  of  a  court  in  a  sister  state  may 
be  impeached  on  the  ground  of  want  of  jurisdiction,  though  the 
Constitution  provides  that  full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  State;  and  in  pursuance  of  the  authority 
given  to  the  Congress  *'to  prescribe  the  manner  in  which  such 
acts,  records  and  proceedings  shall  be  proved,  and  the  effect 
thereof,"  the  Congress  has  provided  a  form  of  authentication, 
and  enacted  **  that  the  said  records  and  general  proceedings 
shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are,  or  shall 
be  taken."  Thus  the  United  States  Supreme  Court  in  Wil- 
liamson V.  Berry^^  said:  **Thus  jurisdiction  of  any  court 
exercising  authority  over  a  subject  may  be  inquired  into  in 
every  other  court,  when  the  proceedings  in  the  former  are  relied 
upon  and  brought  before  the  latter  by  a  party  claiming  the 
benefit  of  such  proceedings  ;*'  and  '•  the  rule  prevails  whether  the 
decree   or  judgment  has    been  given  in  a  Court  of  Admiralty, 

»J  story's  Conf.  Laws,  607.  (  »?  8  How.  540. 

»>a  8  Oh.  Ap.  699.  | 
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Chancery,  Ecclesiastical  Court,  or  Court  of  Common  Law,  or 
whether  the  point  ruled  has  arisen  under  the  law  of  nations, 
the  practice  in  chancery,  or  the  Municipal  laws  of  states." 

The  Illinois  Supreme  Court  in  Smith  v.  Smithj^^  said  : 
**  All  agree  that  a  judgment  rendered  without  jurisdiction  is 
utterly  void.  It  is  not  a  judgment;  it  is  a  blank,  as  if  it  had 
not  been  written.  It  is  not  a  record;  and  consequently  is  not 
admissible  in  evidence  on  a  plea  of  nul  tiel  record.^'  The  New 
York  Supreme  Court  in  Kerr  v.  Kerr^"^  said  :  **  Want  of  jurisdic- 
tion is  a  matter  which  may  always  be  interposed  against  a 
judgment,  when  sought  to  be  enforced,  or  when  any  benefit  is 
claimed  for  it,  the  want  of  jurisdiction  either  of  the  subject- 
matter  or  of  the  person  of  either  party  renders  a  judgment  a 
mere  nullity."  "  The  Constitutional  clause,"  as  pointed  out 
by  Mr.  Wells,  "  applies  only  so  far  as  the  court  has  jurisdiction. 
In  every  particular,  where  this  is  wanting,  the  judgment 
rendered  is  a  nuUity.*'^^  The  California  Supreme  Court  in 
Kane  v.  Gook^^^  said  :  **  To  the  extent  in  which  jurisdiction 
existed,  will  faith  and  credit  be  given  to  the  judgment  in  this 
state,  and  no  further.  Thus,  if  personal  property  of  the 
defendant  had  been  sold  under  this  judgment,  in  New  York, 
and  the  purchaser  had  brought  the  property  in  this  state,  he 
would  be  protected  against  a  claim  of  the  defendant.  The 
judgment  and  sale  thereunder  would  sustain  his  title.  But 
for  all  the  purposes  of  establishing  a  personal  claim  against  the 
defendant,  it  is  a  mere  nullity,  and  it  makes  no  difference 
whether  valid  and  in  conformity  with  the  course  and  practice 
of  the  Court  where  rendered,  or  otherwise."  And  even  a  court 
of  a  sister  state  will  not  be  deemed  of  competent  jurisdiction, 
unless  it  has  jurisdiction  over  the  parties  as  well  as  over  the 
cause.^^ 

It  has,  sometimes,  been  held  that  the  decision  of  a 
foreign  court  in  favor  of  the  existence  of  its  jurisdiction  is 
binding  against  the  parties  in  other  countries  also.  Thus 
Draper,  J.,  in  Warren  v.  Kingsmill^^  said  :  "  We  are  bound 
to  assume  that  the  course  of  action  was  of  the  proper  jurisdic- 
tion of  the  foreion  court,  for  they  have  entertained  and 
adjudicated  upon  it.  Nor  can  we  assume  it  to  be  beyond  their 
jurisdiction,  because  the  alleged  trespass  took  place  without 
the  territory  over  which   that  jurisdiction  extended  ;  for  if  we 

»»  17  III.  432.  I  9-*  Bissell  v.  Brurga.  6  Am.  Doc.  M. 

»»  41  N.  Y.  272.  I  Jacob*  v.  Hull,  12  Mass.  24. 

»»  WolU  Re«.  Jad.  480.  I  Kibbe  v.  Kibbe.  Kirby,  12«i. 

»«  8  C'al.  456.  I  »8  b  Q.  B.  Up.  Can.  407. 
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assume  that  fact  to  have  been  known  to  them,  their  having 
given  judgment  must  be  taken  primd  facie  as  proof  that  by 
their  law  they  had  jurisdiction  in  such  a  case."  The  weight 
of  authority  is  however  against  that  view.  It  is  generally  held 
that  the  courts  of  other  States  are  competent  to  see  whether  the 
jurisdiction  did  really  exist.  In  the  United  States  it  has,  after 
some  conflict  of  opinion,  become  settled  that  recitals  of  juris- 
diction in  the  judgments  of  the  courts  of  even  the  sister  states 
are  not  conclusive.^^  Jurisdiction  is  presumed,  but  that  pre- 
sumption may  be  rebutted.  The  Constitutional  clause  does  not 
^*  prevent  an  inquiry  into  the  jurisdiction  of  the  Court  in  which 
the  original  judgment  was  rendered,  nor  an  inquiry  into  the 
rights  of  the  State  to  exercise  authority  over  the  parties  or  the 
subject-matter,  nor  an  inquiry  whether  the  judgment  is  founded 
on  or  impeachable  for  fraud  ;  and  that  such  a  judgment  may 
be  inquired  into,  although  the  record  states  &cts  giving  the 
Court  jurisdiction.  Such  record  is  never  conclusive  as  to 
recitals  or  statements  of  jurisdiction."*^ 

The  leading  decision  on  the  point  is  that  in  the  case  of 
Thompson  v.  Whitman^^  in  \\  hich  even  extrinsic  evidence  was 
received  to  show  that  the  cause  of  action  did  not  accrue  within 
the  jurisdiction  of  a  court  in  a  sister  state,  and  that  court 
therefore  had  no  jurisdiction  and  its  decision  was  void.  The 
Supreme  Court  of  the  United  Stales,  after  reviewing  a  number 
of  cases  bearing  on  the  point,  said:  **It  must  be  admitted 
that  no  decision  has  ever  been  made  on  the  precise  point 
involved  in  the  case  before  us,  in  which  evidence  was  admitted 
to  contradict  the  record  as  to  jurisdictional  facts  asserted  there- 
in, and  especially  as  to  facts  stated  to  have  been  passed  upon 
by  the  court.  But  if  it  is  once  conceded  that  the  validity  of  a 
judgment  may  be  attacked  collaterally  by  evidence  showing 
that  the  court  had  no  jurisdiction,  it  is  not  perceived  how  any 
allegation  contained  in  the  record  itself,  however  strongly 
made,  can  affect  the  riglit  so  to  question  it.  The  very  object 
of  the  evidence  is  to  invalidate  the  paper  as  a  record.  If  that 
can  be  successfully  done,  no  statements  contained  therein  have 
any  force.  If  any  such  statements  could  be  used  to  prevent 
an  inquiry,  a  slight  form  of  words  might  always  be  adopted  so 
as   effectually  to   nullify  the  right  of    such    inquiry.     .     .     . 


Knowles  «.  Gaslight  Co.,  19  Wall.  58. 
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On   the    whole,   we  think   it   clear  that    the    jurisdiction   of 
the    court  by  which    a  judgment   is   rendered    in    any   state 
may  be    questioned    in    a    collateral    proceeding    in    another 
states   notwithstanding  the  provisions  of  the  fourth  article   of 
the  Constitution   and   the   law   of  1790,  and    notwithstanding 
the  averments  contained  in  the  record  of  the  judgment  itself." 
Mr.  Herman  says :     "  It   is   well  settled   by  great  weight  of 
authority,  that  the  want  of  jurisdiction  of  the  court  rendering 
the  judgment  can  be  shown    by  evidence,  notwithstanding  the 
recital,  in  such  judgment,  of  the   existence  of  the  controverted 
fiarCts/'^     A  person  sued  on  the  judgment  of  a  foreign  court,  if 
not  a  citizen  of  the  state  in  which  that  judgment  was  delivered, 
has  often   been   allowed    to  show   that  the  court  did  not  have 
jurisdiction  over  him,  no  matter  what  jurisdictional  findings  or 
recitals   it    placed  in  its    record."     It    was  said  in  Thorn  v. 
Satmonson^  that,  «*  although    the  recitals   contained   in    the 
judgment,  that    service    was    made,    raise  a   strong  presump- 
tion in  favor    of    the    jurisdiction  and  of    the    truth   of  the 
recitals,    yet   the   plaintiflF  may    show    by   extrinsic  evidence 
that    no    service    was  actually    made.    Strong  proof  will    be 
required    to    overthrow  the  presumption  of  jurisdiction  raised 
by    the    recitals;    but    if    it    is    clearly     shown,     that    the 
defendant  was  not  served  with  process,  and  did  not  voluntarily 
appear  or  submit  to  the  jurisdiction  of  the  court,  the    recitals 
are  of  no  value."     In  Starbuck  v.  Murray^^  the  New  York 
Supreme  Court  speaking  of  the    record,    said  :     "  It   imports 
perfect  verity,  it  is  said,  and    the  parties  to  it  cannot  be  heard 
to  impeach  it.     It  appears  to  me  that  this  proposition  assumes 
the  very  fact  to  be  established,  which    is  the   only  question  in 
issue.    For  what  purpose  does  the  defendant  question  the  juris- 
diction of  the  Court  ?     Solely  to  show  that  its  proceedings  and 
judgments  are  void,  and  therefore  the  supposed  record  is  not  in 
truth  arecord.  If  the  defendant  had  not  proper  notice  of,  and  did 
not  appear  to,  the  original  action,  all  the  state  courts,   with  one 
exception,   agree   in    opinion   that  the  paper  introduced  as  to 
him  is  no  record  ;  but  if  he  cannot  show,  even  against  the  pre- 
tended record,  that  fact,  on  the  alleged  ground  of  the  uncontrol- 
lable verity  of  the  record,  he   is   deprived   of  his  defence  by  a 
process  of  reasoning  that  is  to  my  mind  little  less  than  sophistry. 
The   plaintiifs  in   effect  declared  to  the  defendant  :  The  paper 
declared  on  is  a  record,  because  it  says  you  appeared,   and  you 

2  Henoa.  Comm.  005.  I      «  21  Am.  Deo.  178. 
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appeared  because  the  paper  is  a  record*  This  is  reasoning  in 
a  circle.  The  appearance  makes  the  record  uncontrollable 
verity,  and  the  record  makes  the  appearance  an  unimpeachable 
fact.  The  fact  which  the  defendant  puts  in  issue  is  the  vali- 
dity of  the  record,  and  yet  it  is  contended  that  he  is  estopped 
by  the  unimpeachable  credit  of  that  very  record  from  disprov- 
ing any  one  allegation  contained  in  it.  Unless  a  court  has 
jurisdiction,  it  can  never  make  a  record  which  imports  uncon- 
trollable verity  to  the  party  over  whom  it  has  usurped  jurisdic- 
tion, and  he  ought  not  therefore  to  be  estopped,  by  any 
allegation  in  that  record,  from  proving  any  fact  that  goes  to 
establish  the  truth  of  a    plea  alleging  a  want  of  jurisdiction.*' 

On  the  same  principle,  in  suits  on  foreign  judgments 
founded  upon  an  appearance  of  defendant  by  an  attorney,  an 
answer  that  the  attorney  appeared  without  authority  is  always 
considered  a  good  defence.^ 

215.     The   question  of  the  existence  of  the  jurisdiction 

,  .    .  J.       of  a   foreign  court   has  to   be   examined 

^rn^sTrimal?r;t     primarily   with  reference   to  the   law  of 

termined  with  refer-     the   country    in    which   that    court  may 

ence  to  the  laws  of     be   situate,    and    from    the    Government 

its  own  country.  whereof  it  may  derive  its  judicial  powers. 

Thus  in  Gastrique   v.  Imrie,    Lord    Chelmsford,  speaking  of 

the  legal  effect  in  England  of  a  judgment  of  a  French  court 

in  a  proceeding  in  rem  said,  that  in  such  cases  the  question 

^ill  be — "  first,  whether  the  subject-matter  was  so  situated  as 

to  be  within  the  lawful  control  of  the  State  under  the  authority 

of  which  the  court  sits  ;  and,    secondly,  whether  the  Sovereign 

authority  of  that  State  has  conferred  on  the  Court  jurisdiction 

to  decide  as  to  the  disposition  of  the  thing,  and  the  Court  has 

acted  within  its  jurisdiction.     If  these  conditions  are  fulfilled, 

the  adjudication  is  conclusive  against  the  whole  word."^*     This 

rule   is   recognized    in   its  broadest  extent  in  Italy,  where  M. 

Constant  after  observing  that  c'est  d^aprh  la  lot  du  lieu  ou  le 

juffement  Stranger   a  Hi  rendu   quHl  faut  apprecier  si  le 

tribunal  etait   compHent^   says:     Le  fait   que  le    tribunal 

Stranger  etait  competent  d^aprh  la  lot  italienne  ne  serait, 

pour  la  cour  saisie  de  ^instance  en  exequatur^  qu^une  con- 

sideration  secondaire ;  la  raison   dicisive^  c^est  que  lejuge 


s  AldTioh  ».  Kinney,  10  Am.  T)ec.  361.  I  Wright  v,  Andrewg.  180  Mms.  140. 

WelSiV  BykeMi  Am.  Doc.  689.  i  Napion  c.  LaaUm,  71  Mo.  858. 

83L€wari/NeTin»JiaAm^ec.6p8.  Oltjien.;  Bank  t.  Brook.,  »  Fed.  R. a. 

Baltiell  ».  Noelor,  «  Am.  Dec.  4ML  «a  4  H.  L.  448. 
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etait  comphtent  d^apris  la  loi  du  pays  oh  le  jug^ement  a  etS 
prononcS.  .  .  .  le  principe  qvs  la  compHence  est  regie 
par  la  loi  du  tribunal  qui  a  rendu  le  jugement  nous  parait 
devoir  Stre  absolu  d^aprh  la  loi  italienne  ;  c*es<  d^culleurs  le 
plus  raisonnable  en  theorie  et  le  plus  Jacile  a  appliquer, 
souvent  mSme  le  seul  possible^  si  Von  vent  que  Pex^cution  des 
jugements  Strangers  soit  vne  realiteJ'' 

As  a  general  rule,  each  State  can  frame  any  laws  it  may 
consider  proper  for  the  administration  of  justice  in  its  courts, 
and  to  its  subjects.  The  6rst  and  most  general  maxim  or 
proposition,  says  Mr.  Justice  Story  in  his  work  on  the  Conflict 
of  Laws,  is  that  every  nation  possesses  an  exclusive  sovereignty 
and  jurisdiction  within  its  own  territory.  The  direct  conse- 
quence of  this  rule  is,  that  the  laws  of  every  State  affect  and 
bind  directly  all  property  whether  real  or  personal  within  the 
territory,  and  all  persons  who  are  resident  within  it,  whether 
natural-born  subjects  or  aliens,  and  also  all  contracts  made  and 
acts  done  within  it.  A  State  may  therefore  regulate  the  vali- 
dity of  contracts  and  other  acts  done  within  it,  the  resulting 
rights  and  duties  growing  out  of  those  contracts  and  acts,  and 
the  remedies  and  modes  of  administering  justice  in  all  cases 
calling  for  the  interposition  of  its  tribunals  to  protect  and 
vindicate  and  secure  the  wholesome  agency  of  its  own  laws 
within  its  own  dominions."  The  same  doctrine  is  either 
tacitly  or  expressly  conceded  by  every  jurist  who  has  discussed 
the  subject  at  large.  Even  protected  Native  States  in  India 
have  that  power  inherent  in  them.  The  Faridkote  State  has 
been  held  by  the  Punjab  Chief  Court  in  Bikrama  Singh  v. 
Bir  Sing^^  to  have  that  power  on  grounds  applicable  to  all  the 
other  Native  States.^ 


Cf)  Plowdea,  J.,  in  his  judgment  in  this  casesaid.^  "  The  truth  seems  to  be,  as  regards 
this  and  other  States  in  India  which  are  similarly  circumstanced,  that  they  have  as  States 
all  such  attributes  of  Independent  States  as  are  compatible  with  their  conditions  of  pro- 
tection and  dependence,  and  are  consistent  with  the  terms  of  any  compact  subsisting 
between  them  and  the  Protecting  Power,  and  with  the  established  course  of  dealing 
between  them  and  that  Power.  In  the  courts  of  law,  at  least  of  that  Power,  it  seems  to 
me  almost  a  matter  of  necessity  that  these  States  should,  in  respect  of  such  questions  as 
arise  in  this  case,  be  regarded  and  treated  as  on  a  footing  similar  to  that  of  Independent 
states,  though  not  exactly  identical  by  reason  of  the  relations  existing  between  them 
and  the  British  Crown.  When  a  question  arises  as  to  the  authority  of  the  State  to  legislate 
and  to  constitute  Courtsof  Justice,  as  to  the  jurisdiction  of  the  Ck)urt8  of  the  State,  and  the 
efEect  of  the  judgments  of  such  courts  within  the  State  and  beyond  it,  there  seems  no 
alternative  for  a  Court,  as  soon  as  it  is  conceded  that  there  is  a  State,  save  to  be  guided  by 

the  principles  of  International  law It  seems  inaccurate  to  describe  the 

Paramount  Power,  as  a  source  of  those  rights  in  a  Protected  Dependent  State,  which  are 
inherent  in  all  States,  as  such  ;  and  when  any  such  right  alleged  to  exist  in  a  Protected 

S6  Con.  J  ad.  Etr.  164.  I       ^  Vide  p.  496. 
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216.     The  courts  of  other  countries,   however,  are  not 
,    .  ,.  .      ^  bound,  and   generally    not  inclined,    to 

"^roo*"mr^S:    recognize  the   jurisdiction  as   sufficient 
exercised  in    accor-     when  it   18  exercised  against  the  general 
dance  with  general    principles     of    international     law.      No 
principles  of  Interna-     government  can,  even  by  express  legisla- 
tional  Law.  ?•  •  j.     ^      •/  ir        •     •  j*  i.- 

tion,   appropriate  to  itself  a  jurisdiction 

over  non-resident  strangers  in  excess  of  what  is  permitted 
usually  by  the  rules  of  international  law.  ^'Jurisdiction  to  be 
rightfully  obtained/'  says  Mr.  Herman,  **  must  be  either  upon 
the  person  of  the  defendant,  being  within  the  territory  of  the 
sovereign,  where  the  court  sits,  or  else  his  property  must  be  within 
such  territory,  otherwise  no  sovereignty  can  be  exerted  upon 
the  principle.  Extra  territorium  jusdicenti  impune  non  paretur^ 
and  should  the  law  making  power  of  a  nation  or  State  expressly 
grant  to  its  judicial  tribunals  jurisdiction  over  persons  or  pro- 
perty  not  within  its  territory,  such  grant  would  be  treated  else- 
where as  a  mere  usurpation,  and  all  judicial  proceedings  under 
it  utterly  void.  No  sovereignty  can  extend  its  own  process 
beyond  its  own  territorial  limits,  to  subject  either  persons  or 
property  to  its  judicial  decisions."  Similarly  Dr.  Story 
says: — **  It  is  true  that  nations  generally  assert  a  claim  to 
regulate  the  rights  and  duties  and  obligations  and  acts  of  their 
own  citizens,  wherever  they  may  be  domiciled.  And  so  far 
as  these  rights,  duties,    obligations,   and  acts   afterwards  come 

State  is  disputed,  the  point  for  inquiry  seems  to  be  not  whether  the  Paramount  Power.has 
expressly  recognized  its  existence,  but  whether  the  right  claimed  hnM  been  lost  or  modified. 

Now  the  right  of  jurisdiction  is  one  of  the  rights  incident  to  Indepeodence 

It  cannot  be  inferred  from  the  mere  fact  that  the  Faridkot  State  has  submitted  itself  to 
the  British  Crown,  that  its  legislative  authority  is  impaired  in  respect  to  prescribing  rules 
for  the  administration  of  Civil  Justice  by  its  own  tribunals,  such  submission  being  per- 
fectly consistent  with  the  retention  of  this  power.    The  first  article  (of  the  Sanad) 
confirms  and  guarantees  to  the  Raja,  all  the  powers,  and  authority,  civil,  criminal  and 
fiscal  at  present  exercised  by  the  Raja.    The  first  article  appears  to  include  legislative 
authority  in  Civil  matters,  including  the  jurisdiction  of  State  tribunals.    Presumably  such 
authority  is  vested  either  in  the  Raja,  as  Ruler  of  the  State,  or  in  the  British  Government, 
and  it  must  necessarily  have  been  frequently  excrcisetl  in  the  past  20  years.    No  attempt 
has  been  made  to  show  that  it  has  been  exercised  by  the  British  Government,  whereas  there 
is  evidence  that  it  has  been  exercised  by  the  Raja.    If  it  be  held,  as  I  consider  it  must  be, 
until  the  contrary  is  shown,  that  the  Raja  had  power  to  prescribe  rules  for  the  administra- 
tion of  justice  by  the  State  tribunals  it  seems  beside  the  mark  to  inquire  whether  in 
past  times  it  was  the  practice  of  the  State  to  claim  and  to  exercise  jurisdiction  by  its 
oourts  in  Civil  matters  over  aliens,  resident  or  non-resident.    In  this  case  we  are  ooncemetl 
only  with  existing  rules,  not  rules  that  have  been  superseded.     There  can   be  very  little 
doubt  that  before  the  days  of  British  Protection  the  Raja  of  the  time  regulated  the  practice 
of  his  tribunals  as  he  thought  fit.    This  is  the  important  point,  and  not  the  rules  which 
were  prescribed  in  those  days.     Holding  the  Raja  to  have  the  power  claimed  in  his  behalf, 
it  follows  that  the  circumstance  that  the  State  is  a  Protected  State,  does  not  affect  the 
validity  of  the  rules  prescribed  by  him.     They  have  the  same  effect  in  his  own  territory  as 
rules  on  the  same  subject,  prescribed  by  any  of  the  great  nations  of  Europe,  have  in  their 
respective  territories,  or  by  the  British  Grovemment  have  in  British  India," 
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under  the  cognizance  of  the  tribunals  of  the  sovereign  power  of 
their  own  country  either  for  enforcement  or  for  protection  or 
for  remedy,  there  may  be  no  just,  ground  to  exclude  this 
claim.^  But  when  such  rights,  duties,  obligations,  and  acts 
come  under  the  consideration  of  other  countries,  and  especially 
of  the  foreign  country  where  such  citizens  are  domiciled,  the 
duty  of  recognizing  and  enforcing  such  a  claim  of  sovereignty 
is  neither  clear,  nor  generally  admitted."^  In  Buchanan  v. 
Muckery^^  Lord  Ellenborough,  speaking  of  the  local  law  of  the 
Island  of  Tobago,  which  was  relied  upon  in  support  of  a  con- 
structive service  of  the  summons  on  a  non-resident  foreigner, 
asked  :  **  How  could  that  be  obligatory  upon  the  subjects  of  other 
countries  ?  Can  the  Island  of  Tobago  pass  a  law  to  bind  the 
rights  of  the  whole  world  ?  Would  the  world  submit  to  such  an 
assumed  jurisdiction/'  Similarly,  Chief  Justice  Best  in  Douglas 
V.  Forrest}^  said  :  "  To  be  sure,  if  attachments  issued  against 
any  persons  who  were  never  within  the  jurisdiction  of  the 
Court  issuing  them,  could  be  supported  and  enforced  in  the 
country  in  which  the  person  attached  resided,  the  Legislature  of 
any  country  might  authorize  their  Courts  to  decide  on  the 
rights  of  parties  who  owed  no  allegiance  to  the  Government  of 
such  country,  and  were  under  no  obligation  to  attend  its  courts 
or  obey  its  laws/'  In  Ex  parte  Blain^^^  Lord  Justice  James 
said  that  English  law  had  a  right  to  say  to  any  foreignery  <<  If 
you  make  a  contract  in  England,  or  commit  a  breach  of  a  contract 
in  England  under  a  particular  Act  of  Parliament,  a  particular 
procedure  may  be  taken  by  which  we  can  e£FectuaIly  try  the 
question  of  that  contract,  or  that  breach,  and  give  execution 
against  any  property  of  yours  in  this  country.  If  a  foreigner 
being  served  with  a  writ  under  the  provisions  of  the  Judicature 
Act,  does  not  choose  to  appear,  and  the  Legislature  said,  ^  If 
you  do  not  appear  you  will  commit  a  default  in  that  way,  and 
we  will  give  judgment  against  you,'  whether  that  judgment 
would  under  such  circumstances,  be  recognized  by  foreign 
tribunals,  as  being  consistent  with  International  law  and  the 
general  principles  of  justice,  is  a  matter  which  must  be  deter- 
mined by  them.  It  is  not  consistent  with  ordinary  principles 
of  justice  or  the  comity  of  nations  that  the  Legislature  of  one 
country  should  call  on  the  subject  of  another  country  to 
appear  before  its  tribunals  when  he  has  never  been  within  their 

•  Deok  «.  Deck,  2  Sw.  and  Tr.  90.  \      ^^  *  Bing.  703. 

»  Story*  Oont  Uws,  755.  >  ?  13  Ob.  O.  593. 
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jurisdiction.  Of  course,  if  a  foreigner  has  come  into  this 
country  and  has  committed  an  act  of  bankruptcy  here,  he  is 
liable  to  the  consequences  of  what  he  has  done  here;  but,  in 
the  absence  of  express  legislative  provision,  compelling  me 
to  say  that  the  Legislature  has  done  that  which,  in  my 
apinion,  would  be  a  violation  of  International  law,  I 
respectfully  decline  to  hold  that  it  has  done  anything  of 
the  iind," 

Thus  as  a  general  principle  a  judgment  by  a  foreign 
cowt  not  properly  constituted  is  a  nullity,  though  the  pre- 
sumption is  in  favor  of  its  being  properly  constituted.*'  In 
Robinson  v.  Blandy^^  the  judgment  of  a  French  Court  of  Mar- 
shalls,  a  *  Court  of  Honor'  with  regard  to  the  payment  of  a 
gaming  debt,  was  disregarded  as  being  the  sentence  of  a  *  whim- 
sical anod  fantastical  court,'  resembling  the  Lawless  Court  held 
at  Rochford  in  Essex.  And  in  Gage  v.  Bulkley^^^  the  judg- 
ment of  a  French  Commissary  Court  for  the  same  cause  being 
pleaded  in  bar,  the  Court  refused  to  recognize  it,  because  it  was 
the  sentence,  not  of  a  judicial  tribunal,  but  of  a  Court  of  a 
purely  political  nature  to  determine  disputes  that  might  arise 
in  relation  to  French  actions.  In  Taylor  v.  Fordy^^  Black- 
burn, J.,  said:  **  It  may,  of  course,  be  said  that  the  Interna- 
tional law  on  any  subject  can  only  be  that  law  which  is 
common  to  the  laws  of  all  nations,  and  that  whatever  is  in 
excess  of  that  is  a  violation  of  International  law :  and  that, 
therefore,  in  the  case  of  assumed  jurisdiction,  only  those  in- 
stances of  it  can  be  called  part  of  the  law  of  nations  which  are 
recognized  and  adopted  by  all  States.  This  is  sound  :  but  we 
venture  to  think,  more  especially  as  this  law  in  every  State  is 
liable  to  frequent  alteration  (as  the  recent  changes  in  our 
own  rules  testify)  that  the  larger  doctrine  which  we  have 
advocated  is  also  sound  and  must  ultimately  prevail,  that,  not 
the  common  instances  in  which  the  principle  is  adopted,  but 
the  principle  itself  now  forms  part  of  International  law  ;  and 
that  till  a  consensus  of  opinion  is  arrived  at,  the  instances  in 
which  it  is  so  adopted  must  in  every  case  be  left  to  the  dis- 
cretion of  the  several  States.'' 

Practically,  the  question  has  to  be  left  to  the  discretion 
cf  the  Courts  of  the  country  in  which  the  judgment  is  brought 
forward  to   receive  effecty  and  the   Courts  of  that  country  not 


It  Herm.  Comm.  ffTO.  I      1*8  Atk.  814. 
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seldom  adopt  their  own  law  as  a  measure  of  the  validity  of  the 
jurisdiction  exercised  by  the  foreign  court.  A  very  notable 
illustration  of  this  is  furnished  by  the  German  law,  where  the 
Civil  Procedure  Code  has  enacted  that  a  foreign  judgment  to 
receive  an  exequatur  for  its  execution  there  should  have  been 
rendered  by  a  tribunal  competent  according  to  the  German 
law.  The  German  courts,  as  observed  by  M.  Constant, 
require  that  *'  le  ju^e  aUemand  doit  examiner  la  competence 
du  tribunal  Hran^er^  non  seulement  au  point  de  vue  de  la 
question  de  saooir  si  le  juge  Hranger  a  fait  des  principes 
reconnus^  en  matiere  de  competence,  une  application  saine 
et  confer mt  aux  regies  posies  par  le  droit  allemand  ;  mais 
encore  a  Veffet  d'apprecier  si  lesfaitSy  h  raison  desquels  il  a 
ite  fait  application  de  ces  principes^  etaient  de  nature  a 
justifier  Vattribution  de  la  competence  aujuge  etranger  et  si 
ces  f aits  sont  reellement  prouvis.*'  ^^ 

Thus  Plowden,  J.,  in  his  judgment  in  the  case  of  Bik^ 
raina  Singh  v.  Bir  Singh^^^  said  :  •*  The  principle  already  set 
out  (Godard  v.  Gray)  seems  to  require  that  the  expression 
should  include  competency  of  jurisdiction  in  the  foreign  court 
according  to  its  own  laws.  Otherwise  it  would  be  di£Bcult  to 
afBrm  that  the  judgment  created  a  legal  obligation  in  the 
foreign  State,  or  to  deny  that  its  performance  might  be  excused 
elsewhere.  But  if  this  be  so,  is  the  expression  to  be  limited  to 
competency  of  the  foreign  court  according  to  its  own  laws  ? 
It  is  clear  that  the  meaning  of  the  expression  under  notice  is 
to  be  determined  by  the  laws  of  this  country,  and  there  is  no 
maxim  of  International  jurisprudence  which  requires  that  the 
question  of  competency  of  the  court  pronouncing  a  judgment 
should  be  determined  in  foreign  court  called  upon  to  enforce 
the  judgment,  solely  with  reference  to  the  rules  of  jurisdiction 
prescribed  by  its  own  laws  for  the  original  court.  *  Civilized 
nations  diflfer  widely  as  to  the  rules  of  jurisdiction.  Naturally, 
therefore,  when  called  upon  to  enforce  foreign  judgments 
each  tries  by  its  own  maxims  the  competence  of  the  courts 
which  pronounced  them.  To  do  otherwise  would  be  to  license 
every  foreign  state  to  draw  to  itself  all  causes  which  it  pleased  ; 
nor  can  any  Judge  be  required  to  enforce  a  duty  not  imposed 
upon  the  defendant  by  an  authority  held  lawful  in  his  own 
tribunal/*^" 


IV  Ckm.  Eze.  Jng.  Etr.  88.  I      i»  Wast.  Frir.  Inter.  370. 
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217.  A  notable  instance  of  an  excess  of  jurisdiction. 
Jurisdiction  of  French  ^^hicli  has  often  received  consideration 
courts  over  foreigners  ^»  ilingland  as  well  as  in  this  country, 
in  suits  on  contracts  occurs  in  the  French  Legislation.  Art. 
made  outside  France  14  of  the  Code  Napolean  enacts:  **Zr' 
is  not  recognized.  Stranger,  mSme  non  residant  en  France 

pourra  etre  traduit  devant  les   tribunaux    de  France^  pour 
les  obligations  par  lui  contraotees  en  pays  dtr anger  envers 
des  Francais.'^    D\\  Westlnke  in  his  Work  on  Private  Interna- 
tional Law  says :  ^*  Where  the  legislature  of  any  country  estab- 
lishes H  Jorum  actoris,  that  is,  a  jurisdiction  founded  on  circum- 
stances neither  personal  to   the  defendant   nor   connected  with 
the  obligation,  but  personal  to  the  plaintiff  as  is  done    by  Art. 
14  of  the  Code  Napolean,  this    will  not  be   considered  a  sujBS- 
cient  ground   of  competence  for  enforcing  such  a  judgment  in 
England.^^     In    Schibsby  v.   Westenholz^^^   the  contract  sued 
upon   was  not  made  in    France,  and    the  defendants   had  been 
served    with  the   citation   through    the    French    Consulate  in 
London,  but  had  not  entered  any  appearance.     The  Court  of 
Queen^s  Bench  held  that,  since  the  defendants  had  never  owed 
any  allegiance  to   France,  or  made  a  contract  in  that  country, 
or  taken  any  part   in  the  proceedings,    the  foreign  judgment 
should  not   be  enforced   against  them.     Blackburn,   J.,   in  his 
judgment  in  the  case,  said  :     **  The  question  we  have  now  to 
answer  is,  can  the   empire  of  France   pass  a  law  to    bind  the 
whole  world  ?     We  admit,  with    perfect   candour,  that   in  the 
supposed  case  of  a  judgment,  obtained  in  this  country  against  a 
foreigner,  being  sued    on  in  a  court  of  the    United  States,  the 
question  for  the  court  of  the  United  States  would  be,  can   the 
island  of  Great  Britain  pass  a  law  to  bind  the  whole  world  ?    We 
think  in  each  case  the  answer  should  be,  No/'  These  observations 
were  quoted  with  approval  and  acted  upon  in  Hinde  v.  Ponnatk 
Brayarif^^  by  Innesand  Muttusami  Ayyar,  J.J.,  who  said  that, 
**  the   cause  of  action  in  the   suit   in  the  Mahe  Court  did  not 
arise  at   Mahe,  the   defendant   in    the  French    Court   did  not 
reside  at  Mah6,  and  there  appears  no  circumstance  in   the  case 
which  in  a  proper   view  of    International   law  could    give  the 
French   Court  jurisdiction  or  impose    upon    the  defendant  a 
duty  to   obey  the  judgment."     Similarly,  Sir  Charles  Turner, 
C.  J.,  and  MLuttusaroi  Ayyar,  J.,    in  Nallatambi  Mudaliar  v. 
Ponnusami^^  said  :     "  It  will  be  noticed  that  it   is  an  indis- 

»•  Yitk  p.  p.  817.  I        »«  I.  L.  R.,  IV  Mad.  8». 

11  L.  a.6.  Q.B.  166.  I        at  L  L.R.  n  M«4.  408. 
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pensable  condition  that  the  foreign  court  should  have  jurisdic- 
tion over  the  defendant.  It  has  jurisdiction  over  the  defendant 
if  he  was,  at  the  time  suit  was  commenced,  a  subject  of 
the  foreign  country,  or  if  he  was  at  that  time  domiciled  or  tem- 
porarily resident  therein ;  and  in  respect  of  an  obligation  con- 
tracted in  a  foreign  country,  it  would  possibly  be  held  that  the 
Courts  of  that  country  have  jurisdiction  over  a  foreigner,  though 
he  may  not  be  domiciled  and  may  have  left  the  country 
before  suit  brought ;  and  in  respect  of  the  transactions  of  a 
joint  stock  company  formed  for  the  purpose  of  carrying  on 
business  in  a  foreign  country,  the  courts  of  that  ountry 
may,  under  certain  circumstantes,  have  jurisdiction  over  a 
member  of  the  Company,  though  he  may   never  have  resided 

therein    nor    owe  allegiance   thereto The    14th 

article  of  the  Code  Civil  permits  a  French  citizen  to  cite 
before  a  French  Court  a  foreigner,  even  though,  not  resi- 
dent in  French  territory,  to  enforce  a  contract  whether  made 
in  French  or  in  foreign  territory.  The  Municipal  law  of 
France  has  force  only  within  its  own  territory.  A  judgment 
passed  under  that  law  can  be  enforced  in  British  Courts  only 
in  virtue  of  principles  of  International  law  which  have  extra- 
territorial operation.  British  Courts  then  are  not  bound  to 
enforce  in  all  cases  judgments  passed  by  French  tribunals 
against  foreigners  on  contracts  made  out  of  French  territory." 
In  Appasami  Poullev.  Parry ^^"^  Mr.  Justice  Muttusami  Ayyar 
said,  **  the  test  of  jurisdiction  is  not  the  law  of  France  which  is 
only  territorial  in  its  operation,  but  some  recognized  principle 
of  International  law  which  has  extra-territorial  operation." 

218.     It  is  clear,  upon  principle,  that  if  a  person,  as  plain- 
Estoppel  from  plea  of     ^'^^   ''selected    the  tribunal    of  a  foreign 
want  of  jurisdiction     country    as   the    one   in  which  he  would 
against  foreign  judg-     sue,  he  could  not  afterwards  say  that  the 
"^®°^*  judgment  of  that  tribunal  was  not  binding 

upon  him.'"^^  In  Novdli \\  Eossi,^^ it  was  held  that  ajudgment 
of  a  French  court  against  an  Englishman  who  brought  a  suit 
there  would  be  binding  on  him  in  an  English  court,  even  though 
given  on  a  misinterpretation  of  the  English  law  upon  the  subject. 
In  Nallatambi  Mudaliar  v.  Ponnusami,^^  Sir  Charles  Turner, 
C.  J.,  and  Muttusami  Ayyar,  J.,  said: — **  In  suing  as  a 
plaintiflF  in  the  court  of  a  country  to  which  he  owes  no 
allegiance,   he    has  voluntarily  submitted   to    its  jurisdiction, 

»*  V.  I.  J.  180.  I       2«  2  B.  and  Ad.  767. 

2»  Schibsby  ».  Woiteaholz,  L.  B.  6  Q.  B.  161.    |       »'  I.  L.  B.,  n  Mad.  404. 
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and  he  cannot  afterwards  object  to  the  validity  of  the 
judgment  of  the  court  on  the  ground  that  it  had  no  juris- 
diction over  him/'  There  is  a  difference,  however,  in  this 
respect,  between  the  position  of  the  plaintiff  and  that  of  the 
defendant.  The  latter  **  is  summoned  to  the  foreign  court, 
and  therefore  to  a  certain  extent  his  appearance  there  is  under 
compulsion,  except  that  he  has,  where  judgment  has  been 
given  for  the  plaintiff*,  rendered  himself  liable  to  the  suit  by  his 
own  act ;  but  the  plaintifi^s  appearance  there  is  so  far  volun- 
tary, that  being  presumbly  at  arms*  length  from  his  opponent 
and  his  only  remedy  being  at  law,  he  must  perforce  choose  some 
tribunal  ;  and  although  the  defendant  be  non-resident  and  an 
alien,  he  has  adopted  one  in  his  own  country,  its  laws  giving 
that  court  jurisdiction  over  his  opponent.  This  difference, 
however  slight  it  may  on  analysis  appear,  has  always  been 
maintained ;  and  the  consequence  is  that  whereas  the  most  com- 
mon form  of  defence  is  absence  of  jurisdiction  in  the  foreign 
court,  yet  the  plaintiff  may  not  raise  this  question  of  jurisdic- 
tion by  way  of  reply,  by  reason  of  his  so-called  voluntary 
submission  to  the  tribunal/^^®  Voluntary  appearance  by  the 
defendant  also  before  a  foreign  court,  as  before  a  domestic 
court,  is  often  said  to  confer  jurisdiction  on  that  court,  which 
it  does  not  possess  otherwise,  and  such  appearance  will  cer- 
tainly estop  him  from  pleading  defect  of- personal  jurisdiction, 
and  in  British  India  it  will  have  that  effect  in  spite  of  the  last 
clause  of  Explanation  VI  of  Sec-  13. 

Thus  if  a  party  choose  to  appear  and  contest  the  merits,  and 
thus  submit  to  the  jurisdiction  of  the  court,  waiving  his  personal 
immunity,  the  judgment  will  be  as  conclusive  as  though  he 
were  a  resident  or  citizen  of  the  state  in  which  the  judgment 
is  obtained.^  In  Kandoth  Mammi  v.  Neelancherayily^^  the 
defendant  had  appeared  in  the  court  at  Mahe  and  defended  the 
suit  without  making  any  objection  to  the  jurisdiction.  Sir 
William  Morgan,  0.  J.,  and  Holloway,  J.,  said  that,  **  Justice 
requires  us  to  hold  that  a  man  who  has  thus  triken  the  chances 
of  a  judgment  in  his  favor,  which  would,  if  obtained,  have 
relieved  him  from  all  liability,  is  equitably  estopped  from  after- 
wards setting  up  the  objection.'*  And  that  decision  was 
approved  of  and  followed  in  Nallatambi  Mudnliar  v.  Ponnu- 
$ami^^  on  the  ground  that  «'  by  appearing  in  the  foreign  court 
and  taking  no  exception  to  its  jurisdiction,  the   defendant    for 

»•  Piir  For.  Jud.  40.  |       »<>  VHI  M.  H.  C.  R.  IC. 

29  Hwbin  V.  Chiles,  20  Mo.  814.  >i  I.  L.  R.  U  Mad.  400. 

Bogera  v.  Rogers,  15  B.  Hon.  304.  | 
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the  time,  put8  himself  under  the  jurisdiction  of  the  court.*' 
Sir  Charles  Turner,  OJ.,  and  Muttusami  Ayyar,  J.,  observed 
in  that  case  that  **he  has  led  the  plaintiff  to  believe  that  the 
proceedings  are  allowed  by  him  to  be  effectual,  and  encouraged 
the  plaintiff^  to  proceed  in  them  instead  of  withdrawing  from 
them  and  instituting  proceedings  elaewhere.  It  is,  therefore, 
in  our  opinion,  a  legitimate  application  of  the  principles  re- 
cognized in  our  courts  to  hold  that  a  defendant  who  has,  under 
the  circumstances,  submitted  to  the  jurisdiction,  cannot  after- 
wards question  it."  The  same  has  been  recently  held  in  Fazal 
Shau  V.  Gafar  Khnn^^^  in  which  Sir  Arthur  Collins,  C.  J., 
and  Shephard,  J.,  observed  that  "  the  defendant  did  not  protest 
that  the  court  had  no  juriAdiction,  but  appeared  by  an  aorent 
and  defended  the  suit.  Having  done  so,  and  having  taken  the 
chance  of  a  judgment  in  his  favor,  he  cannot  now,  when  an 
action  is  brought  against  him  on  the  judgment,  take  exception 
to  the  jurisdiction." 

The  same  view  is  taken  by  the  English  courts.  Thus  in 
De  Go$$€  Brfssac  v.  Rathbone^^^  it  was  contended  that  the 
defendants  had  appeared  in  the  foreign  court,  merely  for  the 
protectitm  of  the  property  which  they  had  in  France  and  which 
would  have  been  liable  to  seizure  if  they  had  not  appeared  and 
a  judgment  were  passed  against  them  for  default,  but  the 
arifument  was  overruled  ;  and  it  was  held  that  "  where  the 
defendant  voluntarily  appears  and  takes  the  chance  of  a  judg- 
ment in  his  favor,  he  is  bound."  Lord  Blackburn  also  ex- 
pressed an  opinion  against  similar  contention  in  Simpson  v. 
Fogo  ;"  and  in  Dufles  v.  Burlingham.^^  The  same  was  held  in 
Votnet  v.Barrett.^^  Mr.  Pigott  also f>bserves that  the  distinction 
isnotonly  unsubstantial  but  unsound.^^  Speaking  of  the  practice 
of  the  American  courts,  Mr.  Freeman  says.'^  "  If  the  defend- 
ant, though  a  non-resident,  not  subject  to  the  jurisdiction  of  a 
foreign  court,  appears  in  the  action,  he  cannot  avoid  the  effect 
of  the  judgment  entered  therein  against  him  by  showing  that 
he  appeared  merely  to  protect  his  property  from  seizure  upon  a 
judgment  by  default.'*^ 

(g)  The  decision  in  Appastnil  Poulle  v.  Parry^^  is  not  against  this  \icw,  as  though 
the  defendants  defended  the  suit  and  appealed  against  the  decision  in  it,  yet  they  first  of 
all  protested  against  the  jurisdiction  of  the  court,  ami  the  Madras  High  Court  said  :  "  It 
iicould  have  been  idle  to  repeat  an  objection  which  they  were  aware  the  French  courts 
would  not  entertain,  but  there  is  nothing  to  show  that  they  abandoned  their  right  to  insist 
on  it  should  the  necessity  for  doing  so  arise  elsewhere." 

»'  I.  L.  R.  XV  MadTsa]  i       *^  55  l.  J .  Q.  B.  38.  ^ 

»•  0  H.  A  N.  301.  I       »*»  Pig  Pot.  Jud.  103. 

»»  32  L.  J.  Cli.  W^.  Is*  FV.  Jud.  1017. 

»»  34  L.  T.  C8i.  I       M  V.  1,  J.  lai. 
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219,     Foreign  judgments  have,   on  the   analogy  of  the 

practice    of    the     English    Courts,   long 

Foreign    ludgraents  re-     received  a  recognition   in    the   courts    in 

cognizea  and  enforced     B^j^jgh  l„dia,  even  as  the  basis  of  claims, 

m  British  India.  jr^i  r»ji  r      - 

and  often  been  entorced  by  means  ot  suits 

brought  on  them  and  decreed.  Even  prior  to  the  enactment 
of  the  Civil  Procedure  Code  of  1859,  it  was  laid  down  in 
Macpherson's  Civil  Procedure  Code,  that,  **  Foreign  jndgmeors 
must,  in  order  to  be  received,  finally  determine  the  points  in 
dispute,  and  must  be  adjudications  upon  the  actual  merits;  and 
they  are  open  to  be  impeached  upon  the  ground  that  the 
foreiofn  court  had  no  jurisdiction,  whether  over  the  cause,  over 
the  subject-matter  or  over  the  parties,  or  that  the  defendant 
never  was  summoned  to  answer,  or  had  no  opportuni  y  of 
making  his  defence,  or  that  the  judgment  was  fraudnlemly 
obtainal/'^  And  this  was  quoted  with  approval  by  Bayiey, 
J.,  in  Sreehuree  Bukshee^"^  m  which  a  claim  was  broua:ht  on  a 
judgment  of  a  French  Court.  In  Boloram  v.  Kaweenee 
Dossee^^  also,  a  suit  was  brought  on  a  judgment  of  a  French 
Court  in  the  Civil  Court  of  Hoogly,  and  on  appeal,  the  Calcutta 
High  Court  said,  *•  If  that  court  finds  that  there  is  no  reason 
to  question  the  decision  upon  the  ground  of  fraud  or  want  of 
jurisdiction,  or  that  it  was  unduly  obtained,  the  court  should 
accept  the  foreign  judgment,  as  conclusive  between  the  parties, 
and  should  not  enquire  into  the  merits  of  the  case,  or  the 
propriety  of  the  decision.'*  Such  suits  have  in  fact  been 
quite  frequent  in  the  courts  since  their  first  establishment. 
The  law  on  the  point  was  much  discussed  in  Bikrama 
Singh  v.  Bir  Singh!^'^  in  which  Plowden,  J.,  said  :  "It 
has  long  been  established  in  England  as  well  as  America 
and  other  countries,  that  an  action  may  be  founded  upon  a 
foreign  judgment;  and  suits  of  this  nature  have  also  been 
recognized  in  India.  They  were  recognized  some  60  years  ago 
in  the  courts  of  the  mofussil  by  the  Sadar  Diwani  Adawlat  of 
Bengal,  which  regarded  suits  upon  decrees  of  the  Supreme 
Court  as  suits  upon  foreign  judgments.*^  In  Morley's  Digest, 
Volume  I,  page  604,  are  two  instances  of  suits  on  judgments  in 
the  Supreme  Court  in  1776  and  1778,  and  the  note  indicates 
that  such  actions  were  not  unfrequent  in  1850.**  The  Sadar 
Diwani  Adalat,  Bengal,  in  Construction  No.  ]133,  and  in  the 

»<i  p.  ?B9.  (Ea.  2nd).  I  *»  8.  D.  A.  Ill  Sel.  Rop.  111. 

40  XV  W.R.  600.  I  S    D.  A.   VI  Sel.  Hep.  187. 

41  IV  W.  R.  108.  I  B.  D.  A.  VII  Sol.  Rop.  547,  670,571. 
«  1888  P.  R.  No.  191.  I  4*  Title.  Practice,  No.  W. 
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ease  noted  at  pajsfe  389  of  Morley's  Digest,  Volume  I,**  regarded 
foreiy:n  juilgments  as  enforceable  by  action.  The  like  view 
has  been  taken  by  the  Hiirh  Court  of  Calcutta.  Suits  brought 
upon  judgments  of  the  French  Court  at  Chandernngore  have 
been  treated  by  the  High  Courts  as  maintainable,^  and  the 
English  Law  as  to  such  suits  applied.  In  XV  W.  R.  500,  it 
appears  not  to  have  been  doubted  that  if  the  Recorder  had 
jurisdiction  over  the  defendant,  an  action  brought  on  a  judg- 
ment of  the  Court  of  Queen's  Bench  would  lie.  An  instance 
of  such  a  suit  in  the  mofussil  of  Bombay    is  to   be   found   in 

I.  L  R.,  Ill  Bom.,  page  193.*'  The  same  doctrine  is  well 
established  in  Madras,  the  cases  being  collected  in  the  judgment 
in  Sama  Rayar  v.  Annamalai  ChettiJ^^  It  has  also  been 
recognized  by  this  court  in  respect  of  a  judgment  of  a  court  of 
the  Faridkote  State  in  case  No.  4  of  Punjab  Record  1874. 
Lastly,  the  Limitation  Act,   1877,  in  Article  117  of  Schedule 

II,  expressly  contemplates  suits  upon  foreign  judgments." 

In  the  Civil  Procedure  Code  of  1877,  the  rule  of 
res  judicata  was  enacted,  for  the  first  time,  so  as  to  embrace 
the  bar  of  a  fresh  trial  by  a  foreign  judgment.  The  language 
of  the  main  rule  was,  no  doubt,  as  regards  the  court  of  com- 
petent jurisdiction,  co-extensive  with  that  which  was  employed 
in  the  rule  of  lis  pendens  as  enunciated  in  Sec.  12  of  the 
Civil  Procedure  Code.  But  the  express  exclusion  of  foreign 
courts  from  that  rule  by  a  special  Explanation  attached  to 
Sec.  12,  and  its  non-exclu^^ion  from  the  rule  of  res  judi* 
cata  clearly  showed  the  wider  scope  of  the  latter  rule.  All 
possible  doubt  in  regard  to  the  matter  was  removed  by  the 
addition  to  Sec.  13  of  Explanation  VI,  which  provides  that 
••where  a  foreign  judgment  is  relied  on,  the  production 
of  the  judgment  duly  authenticated  is  presumptive  evidence 
that  the  court  which  made  it  had  competent  jurisdiction, 
unless  the  contrary  appears  on  the  record  ;  but  such  presump- 
tion may  be  removed  by  proving  the  want  of  jurisdiction." 
Since  then  the  recognition  of  a  foreign  judgment  as  r^^ywc/i- 
cato  has  been  a  portion  of  the  positive  law  of  British  India. 
In  Kandasnmi  v.  Moidin  Saib^*^  a  suit  was  brought  on  a 
judgment  of  a  foreign  court,  and    the  judgment  was   held  con- 


4S  No.  242.  Title,  /nrisdiction. 
U  Boloram  v.  Eameeaee  Uossm,  IV  W.  R.  0. 
R.107. 
Hoera  >lonee«.Promothoiuttb,  VIII  W,  R.  32. 
Broeharee  Bakshee  v.  Gopal  Uhunder,  XV 
W.  R.500. 
**  Sakharam  «.  Gano^li  Satho. 
4»  X.L.  a.  VII  Mad.  164. 


Vide  aUo— 

Kaa  loth  Hammi.  o.  Noolanohepaya,  vm 

M.  H.  C.  R.  14.  J    .     "* 

Kan  lasami  Pillai  v.  HoMin  Saib,  I.  L.  R. 

II  Mai.  3:17.  ^ 

Nallataiiibi  M  a<laliar  v,  Ponnasami.  L  L. 

R.  II  Mat  400.  '      ^ 

4»  I.  L.  R.  II.  Mai.  337. 


Digitized  by 


Google 


572  ZRioscsimrT  or  OECisicirs  ot  covits  xir  pbotxcted  kitttb  sTms.  [S.  220* 

elusive  against  the  defendant.  In  the  Civil  Procedure  Code  of 
1882,  the  section  was  amended  so  as  to  render  the  competency 
of  jurisdiction  necessary  in  regard  to  the  subsequent  suit  als*>. 
That  did  not  nfFect,  however,  the  eflfect  of  foreign  judgments 
as  res  judicata. 

220.  In  Bhavanishankar  v.  Pursadri^^^  the  Bombay 
High  Court  made  a  distinction  between 
Courts  in  Protected  the  judgments  of  French  Courts  and  those 
Native  States  are  ^f  j^^  courts  of  the  Protected  Native 
fhTp^S.'Tf  th^  States  in  India.  ^  Mr.  Justice  Melvill,  in 
T\x\e  o(  res  judicata,  delivering  the  judgment  of  the  court, 
said — **  that  the  Civil  Procedure  Code 
contains  no  provision  for  making  a  foreign  judgment  an  engine 
of  attack,  a.^  well  as  a  means  of  defence.  •  .  .  We  cannot 
find  in  the  Reports  a  sini^le  instance  in  which  a  suit  founded 
upon  the  judjftnent  of  such  a  court  has  been  entertained  by  a 
court  in  British  India,  and  in  the  absence  of  precedent,  we  are 
not  disposed  to  express  an  opinion  favourable  to  the  entertain- 
ment of  such  suits.  ...  It  may  now  be  taken  as  esta- 
blished that  a  court  which  entertains  a  suit  on  a  foreign  judg- 
ment cannot  institute  an  enquiry  into  the  merits  of  theorioinal 
action,  or  the  propriety  of  the  decision.  It  can  feel  no  confi- 
dence that  it  is  doing  justice  between  the  parties,  except  in  so 
far  as  such  confidence  is  based  upon  its  e^eneral  belief  that  the 
tribunals  of  the  Foreign  State  ordinarily  conduct  judicial  enqui- 
ries with  intelligence  and  integrity.  .  .  .  Some  courts  in 
Native  States  may  be  sufficiently  well  constituted,  and  their  pro- 
ceedings sufficiently  well  conducted,  to  entitle  their  judgments 
to  respect;  but  this  is  notoriously  not  so  in  regard  to  other 
States,  and,  indeed,  must  be  regarded  as  the  exception  rather 
than  the  rule.  Onr  courts  are  not  in  a  position  to  draw  tiistinc- 
tions,  which  would  necessarily  be  invidious,  and  not  necessarily 
correct,  between  the  courts  of  different  Native  States.  •  -.  . 
We  think  that  it  is  safe  and  proper  to  hold  that  the  legislature 
did  not  intend  that  the  courts  of  British  India  should  in  any  way 
enforce  the  decrees  of  any  courts  situate  in  Native  States, 
except  such  courts  as  may  have  been  notified  by  the  Governor- 
General  in  Council  under  Sec.  434.  It  follows  at  once  from 
this  that  a  suit  cannot  lie  in  a  British  Court  upon  the  judgment 
of  any  Native  Court  not  so  notified.  .  .  .  We  think  that 
it  was  clearly  the  intention  of  the  legislature  that  the  decrees  of 

»o  J  L.  R.  VI  Bom.  292. 
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the  privileged  Native  courts  should  occupy  the  same    position 
HS  the  decrees  of  British  Court?,  and   should   not   carry    with 

them   any   greater    advantages Except    in    this 

peculiar  case  (in  which  suits  are  permitted  to  be  brought  in  the 
High  Courts  on  judgments  of  Courts  of  Small  Causes  in  order 
to  obtain  execution  against  immovable  property)  it  must  be 
taken  to  be  settled  that  a  suit  will  not  lie  in  our  courts  upon 
the  judgment  of  any  court  in  British  India;  and  it  follows 
that  a  suit  will  not  lie  upon  the  judgment  of  any  Native  court, 
although  such  court  may  have  been  notified  under  Sec.  434." 
Thisdecision  was  dissented  from  in  SamaRayarv.  Annamalnu 
chetti,^^  in  which  Hutchins,  J.,  said  that— "  he  should  be 
inclined  to  draw  exactly  the  opposite  inference  from  the  fact 
that  the  decrees  of  privileged  Native  courts  may  be  executed  as 
if  they  had  been  passed  by  British  Courts.  The  reason  why  a 
suit  will  not  lie  on  the  judgment  of  one  «f  our  courts  is  that 
Sec.  244  of  the  Code  provides  that  all  questions  relating  to  the 
enforcement  of  a  judgment  shall  be  determined  by  order  of  the 
court  executing  the  decree  and  not  by  separate  suit.  It  is  a 
greater  privilege  to  be  able  to  execute  a  decree  than  to  be  able 
to  enforce  it  by  another  suit ;  and  Sec.  14  seems  to  show  that 
there  are  may  grounds  upon  which  a  foreign  judgment  may  be 
impeached  in  a  suit  which  could  not  be  pleaded  in  execution  pro- 
ceedings. It  would  be  surprising  if  the  legislature  had  enabled 
the  Governor-General  in  Council  to  give  to  the  decrees  of  Native 
courts  all  the  force  possessed  by  British  decrees  before  allowing 
them  the  moderate  efficacy  possessed  by  other  foreign  judg- 
ments." Kindersley,  J.,  in  his  decision  in  that  case,  pointed  out 
that  Malhappa  v.  Chellappa^^  yfas  an  appeal  arising  out  of  a  suit 
which  was  brought  upon  a  decree  of  the  Civil  Court  of  Puddu- 
kotta ;  **aod  the  whole  of  the  argument  of  Mr.  Justice 
JHolloway  in  that  case  would  have  been  beside  the  question,  if 
in  no  case  would  a  suit  lie  upon  a  decree  of  a  court  of  a  Native 
State  ;  that  the  term  foreign  court  and  foreign  judgment  are 
<lefined  in  the  Civil  Procedure  Code  so  as  to  include  the  courts 
in  the  Native  States  and  their  judgments,  and  no  distinction 
is  made  in  any  part  of  the  Code,  or  in  the  Indian  Limitation 
Act  relating  to  suits  on  foreign  judgments  between  the  judg- 
ment of  a  French  Court  and  that  of  a  court  in  a  Native  State. 

The  Punjab  Chief  Court  also  has  taken  the  same  view  in 
Bikrama  Singh  v.  Bir  Singh^^^  in  which  Plowden,  J.,  said  :  **  I 

M  I.  L.  R.  VII.  Mad  164.  |        •»  1888  P.  R.,  No.  IW  P.  608. 
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take  the  judgment  of  the  Commirfsioner  in  this  ca^e,  and  that  of 
the  Bombay  High  Court  which  he  has  followed,  to  amount  in 
substance  to  this :  that  even  if  an  action  can  be  founded  in  our 
courts  upon  a  foreign  judgment,  the  judgments  of  the  courts 
of  Native  States  in  India  ouirht  to  form  and  do  form  an 
exception  to  the  rule.  Or,  in  other  words,  it  ought  to  be  and  is 
a  valid  defence  to  an  action  founded  on  a  foreign  judgment  that 
it  is  the  judgment  of  such  a  court.  This  contention  seems  to 
be  based  upon  three  grounds:— (1)  that  actions  on  judgments 
appear  not  to  be  recognized  and  to  be  by  implication  prohibited 
by  the  Code  of  Civil  Procedure,  Sec.  11  and  Sec.  434; 
(2)  that  the  obligation  to  obey  a  judgment  is  not  included  in  the 
Indian  Contract  Act  among  obligations  resembling  those  creat- 
ed by  contract;  and  (3)  that  the  rule  of  justice,  equity  and 
good  conscience  requires  the  judgments  of  courts  of  Native 
States  to  be  made  an  exception  to  the  general  rule.  As  to  the 
first  ground,  it  is  not  within  the  scope  of  Sec.  11,  and  it  may 
be  doubted  whether  it  is  within  thesco|)e  of  the  Civil  Procedure 
Code  to  define  causes  of  action.  Any  inference  drawn  from 
that  section  that  the  judgments  of  courts  of  Native  States 
cannot  form  the  basis  of  an  action,  may  equally  be  drawn  not 
only  against  suits  upon  any  judgment,  domestic  or  foreign,  but 
also  against  suits  on  other  ohlicrations,  however  evidenced,  or 
created,  which  are  not  expressly  provided  for  by  the  Indian 
Legislature  in  the  Code;  as,  for  instance,  actions  founded  on 
torts.  As  to  Sec.  434,  in  its  ternisi  it  merely  provides  for  the 
execution  by  the  courts  of  British  India  of  the  decrees  of 
such  courts  as  the  Governor-General  in  Council  may  notify 
under  that  section.  The  fact  that  in  this  section  the  legisla* 
lature  has  made  provision  for  the  decrees  of  the  courts  of 
Native  States  being  placed  in  an  exceptional  and  favored 
position,  equal  to  thnt  of  the  decrees  of  domestic  tribunals, 
is  not  logically  sufficient  ground  for  the  conclusion,  either 
that  the  judgments  of  all  foreign  courts  (as  defined  in  the 
Code)  or  of  a  particular  class  of  such  courts,  viz.,  courts  of 
Native  States  not  notified  under  Sec.  434,  shall  not  be 
enforceable  by  suit  in  British  India.  It  may  perhaps  be  inferred 
that  suits  on  the  judgments  of  courts  of  States  which  have 
been   notified  under  that  section  will    not  ordinarily   lie,  but 

even  this  rule  might  be   open  to  exceptions On 

the  other  hand,  in  Sec.  2  of  the  Code  defining  a  foreign  judg- 
ment, no  distinction  is  made  between  the  judgments  of 
courts  of  Native  States  and  other  foreign  judgments,  nor  in 
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Sec.  13,  where  all  foreign  judgments  are  placed  upon 
a  footing  of  equality  in  brir  of  an  action.  As  to  the  second 
ground,  the  argument  from  the  Contract  Act  is  of  little  force. 
The  obligation  which  arises  from  the  fact  that  the  judgment 
of  a  court  of  competent  jurisdiction  whether  domestic  or 
foreign  has  adjudicated  that  a  certain  sum  is  due  from  one 
party  to  another  is  certainly  not  an  obligation  ex  contractu. 
The  obligation  appears  to  arise  from  the  duty  of  obeying  the 
command  of  the  Sovereign  power  issued  by  the  court  in 
exercise  of  the  authority  delegated  to  it  by  that  power.  Nov 
do  I  think  that  the  relation  existing:  between  a  judgment- 
creditor  and  a  judgment-debt«»r  can  be  said  to  be  a  relation 
resembling  those  created  by  contract,  within  the  meaning  of 
the  Act.  It  is  true  that  in  the  English  courts  until  recently, 
though  apparently  not  since  the  Judicature  Act  came  into 
force,  the  form  of  action  in  suing  upon  a  judgment  adjudicate 
ing  money  to  be  due  was  an  action  in  assumpsit^  as  for  a  debt. 
This  was  in  truth  a  fiction  of  the  English  law.  The  same  form 
applied  to  an  action  by  an  informer  for  a  penalty  under  a  Sta- 
tute, and  having  regard  to  the  source  of  the  obligation  in  either 
case,  there  is  a  close  analogy  between  the  two  actions,  and  they 
are  in  fact  classed  together  by  Blackstone.^*  •  ...  As  to 
the  third  ground,  I  am  unable  to  agree  witli  the  Commissioner 
that  the  rule  of  justice,  equity,  and  good  conscience  requires  that 
if  actions  be  held  maintainable  on  foreign  judgments,  the  judcr. 
nients  of  courts  of  Native  States  should  be  treated  as  an  excep- 
tion ;  or,  in  other  words,  it  should  be  a  valid  defence  that  the 
judgment  was  pronounced  by  the  court  of  a  Native  State.  To 
affirm  this  proposition  would  involve  the  affirmation  that  no 
judgment  pronounced  by  a  court  of  a  Native  Slate,  although 
of  competent  jurisdiction,  is  worthy  of  recognition  in  our  courts 
when  set  up  by  a  plaintiff  as  the  basis  of  an  action.  I  cannot 
reconcile  this  with  the  enactment  by  the  Legislature  of  Sec.  13 
of  the  Code,  which  places  all  foreign  judgments  upon  a  footing 
of  perfect  equality  when  set  up  by  a  defendant  in  bar  of  an 
action.  I  apprehend  that  in  every  action  upon  a  foreign  judg- 
ment in  this  Province,  every  defence  is  admissible  which  justice, 
equity  and  good  conscience  require  to  be  admitted.  As  a 
general  guide  to  the  rule  required  by  justice,  equity  and  good 
conscience,  I  have  no  hesitation  in  holding  that  the  court  is 
iustified  in  resorting  to  the  English  law,  as  well  as  the  law  of 
other  countries,  for  principles  on  which  to  frame  its   own  rules 

M  BUok.  Gomm.  III.  16Q. 
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for  particular  predicaments.  In  so  doing,  this  court  has  the 
exnmple  of  the  Indian  Lejrislrttnre  in  legislating,  and  of  the 
High  Courts  of  Calcutta  and  Madras  in  dealing  with  this  very 
subject.  This  court  must  also,  I  think,  be  guided  by  the 
principles  on  which  the  Indian  Legislature  has  acted  in  deal- 
ing with  the  cognate  question  of  the  exception  admissible  to 
the  judjrment  of  a  inreu^n  court  of  competent  jurisdiction, 
when  set  up  in  our  courts  as  a  plea  in  bar.  Thus,  I  think, 
it  may  be  deduced  from  Sec.  14  of  the  Code,  that  any  excep- 
tion which  may  be  set  up  under  Sec.  14  to  a  foreign  judgment 
when  pleaded  in  bar  may  be  set  up  as  a  defence  to  a  suit  on  a 
judgment  of  a  foreign  court  of  competent  jurisdiction.  The 
defence  admissible  certainly  cannot  be  held  to  be  only  co- 
extensive with  the  exceptions  enumerated  in  Sec.  14.  For 
other  defences  may  be  found  which  according  to  the  broad  rule 
of  equity,  justice  and  good  conscience  ought  to  be  recognized 
as  valid.  At  the  same  time  the  adoption  of  the  rule  in  Sec.  14 
of  the  Code  as  indicating  defences  which  should  be  admitted 
almost  necessarily  involves  this,  that  any  matter  which  the  express 
terms  of  these  rules  render  by  necessary  implication  inadmis- 
sible as  a  ground  of  exception,  must  also  be  regarded  as  inad- 
missible as  a  ground  of  defence.  For  instance,  an  exception 
based  on  the  allegation  that  the  judgment  proceeded  on  a 
mistake  of  the  foreign  court  as  to  its  own  law,  (whether  or' 
not  such  mistake  be  apparent  on  the  face  of  the  proceedmgs) 
appears  to  be  an  exception  excluded  by  the  terms  of  clause  (6) 
of  Sec.  14,  and  inadmissible  as  an  exception  (unless  it  also 
falls  under  one  of  the  other  clauses),  and,  therefore,  presum- 
ably inadmissible  as  a  defence.  It  is  further  a  material  fact 
that  in  dealing  with  foreign  jiidjiments  when  set  up  by 
a  defen<lant  in  bar  to  an  action,  the  Legislature  has  put  all 
foreigcn  judgments  on  a  footing  ot  equality,  avoiding  any 
invidious  distinction  as  to  the  judgments  of  courts  of  Native 
States.  It  is  difficult  as  I  have  said  to  reconcile  this  enactment 
with  the  proposition  under  n«)tioe  which  involves  the  affirmation 
that  no  judgment  of  such  a  Court,  even  if  it  be  of  competent 
iurisdiction,^is  worthy  of  recognition  when  set  up  by  a  plaintiff 
as  the  basis  of  an  action.''  The  learned  Judge  added  ''  that  in 
no  Court  either  of  law  or  equity  in  England,  as  I  understand, 
could  a  defendant  succeed  by  a  bare  plea  in  an  action  upon  a 
foreign  judgment  that  it  was  the  judgment  of  a  Court  of  a 
barbarous  or  uncivilized  State.  He  would  have  to  advance 
some  more  specific  and  definite  ground  than  this  for  avoiding 
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the  judgment.''  In  France  the  idea  of  making  any  general 
distinction  between  the  recognition  of  the  judgments  of  the 
civilized  and  the  uncivilized  nations  has  been  condemned  as 
impolitic.  Comment  en  efet  classer  les  peuples  en  nations 
civilis^es  dont  les  jugements  peuvent  itre  acceptes^  et  nations 
non-civUisies  dont  les  jugements  doivent  itre  repousses? 
L^opSration  presenterait  autant  de  difficulUs  que  de  danger 
€t  d'inconvenance.^^ 

221.     It  is  a  direct  result  of  the  manner  in  which  the 

rule  of  res  judicata  in  regard  to  foreign 

Foreign  judgment  can-    judgments    has    been    enacted    in    this 

not   he  res  judicata    country,  that  sucli  a  judgment  will  not 

auless  it   were   so  m      ,  •   j-     ^      t_  *^    i  •.  i  ■     ■ 

the  country  in  which     ^e  res  judicata  here  unless  it  would    be 

it  was  passed.  such  if  it  were   passed   in   this   country. 

Besides,  a  foreign  judgment  to  receive 
effect  in  any  country  must  have  been  final  and  conclusive  in  the 
country  in  which  it  was  passed.^^  In  Frayes  v.  Worms^^''  in 
which  the  defendant  pleaded  the  judgment  of  a  Court  in  Cali- 
fornia as  res  judicata,  Erie,  C.J.,  in  the  course  of  the  argument 
referred  to  the  circumstance  that  it  did  not  "appear  that  by 
the  law  there  administered  the  decision  was  final.  If  the  Court 
passing  a  judgment  or  taking  cognizance  of  it  on  appeal  sus- 
pends its  execution,  an  action  on  it  in  the  English  Courts  will 
be  stayed  until  the  suspension  is  removed. **^^  It  has  sometimes 
been  held  that  the  pendency  of  an  appeal  may  afford  ground 
for  the  equitable  interposition  of  the  Court  to  prevent  the 
possible  abuse  of  its  process,  and  on  proper  terms  to  stay  exe- 
cution in  the  action,  but  it  cannot  be  a  bar  to  the  action 
itself.^^  Mr.  Westlake  observes,  however,  that  when  a  judg- 
ment is  of  no  force  in  its  own  country  pending  the  appeal,  it 
would  seem  that  it  ought  on  principle  to  receive  no  force 
here  ;^°  and  he  cites  Patrick  v.  Skedden''^  in  support  of  the  view 
that  no  action  would  lie  on  a  foreign  judgment  that  "  could  be 
executed  in  its  own  country,  pending  the  appeal,  only  subject 
to  security  being  given  for  repayment  in  case  of  reversal/' 

This  appears  to  have  been  considered  as  the  estab- 
lished doctrine  in  the  United  States  also  in  Faber  v.  Hovey^^^ 
in>hich  it  was  held  by  the  Massachusetts  Supreme  Court  that 
**  if  by  the  law  of  the  State  where  judgment  is  obtained  appeal 

•*  Mor.  Eff.  Int.  Jag.  257.  I  *»  Manroe  v.  Pilkington,  31  L.  J.  O.  B.  81. 

»•  NouTion  r.  Freeman,  15  Ap.  Ca.  t  I  Vanqaelin  o.  Bouard,  39  L.  J.  C.  P.  N.  S.  78, 

Paul  V.  Boy.  21  L.  J,  Ch.  361.  i  •<>  Westlake,  343. 

•^  10  0.  B.  N.  S.  140.  I  •>  2  Bl.  &  Bl.  14. 

••  Frith  0.  Wollastou.  21  L.  J.  Bi.  108.  |  •>  19  Am.  Bap.  398. 
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does  not  stay  proceedings  on  judgment  in  that  State,  pendency 
of  such  appeal  is  no  bar  to  action  on  judgment/'  Similarly,  Mr. 
Wells  says:  **  It  is  a  settled  principle  that  the  judgment  of  a 
Court  cannot  h  ave  elsewhere  any  other  or  greater  force  or  effect 
than  it  has  in  the  State  wherein  rendered,  so  that  where  a 
Statute  provides  that  all  contracts  which  are  joint  only  by  the 
Common  law  shall  be  considered  as  joint  and  several,  and  there 
under  a  judgment  is  recovered  against  one  of  several  joint  obli- 
gors, that  judgment  does  not  discharjje  the  original  obligation 
as  to  the  co-debtors  not  sued,  and  therefore  they  cannot  avail 
themselves  of  it  when  afterwards  ued  on  it  in  another  Siate.^^"  ^* 

This  principle  is  of  quite  a  general  application  and 
recognised  in  almost  every  country  in  Europe.  Speaking 
of  the  French  Law,  M.  Moreau  says:  *'  Qu'on  ne  peut 
declarer  executoire  un  jugement  centre  lequel  un  recours  sus- 
pensif  d^exScution  peut  encore  etreforme^  d,  moins  cependant 
que  la  Ugulation  du  pays  ou  a  eU  rendu  le  jugement  ne 
donne  effet  aux  jugements  meme  non  definitifs.  Mais  en  ce 
cas  ^exequatur  ne  doit  Stre  donnd  qu'avec  reserve  des  droits 
qui peuvent  encore  etre  exercds  devant  les  tribunaux  etr angers 
par  le  ddfendeur  condamni.^^  'Similarly,  M.  Constant  says: 
Un  tribunal  nepeut  done  accorder  I' exequatur  A  un  jugement 
dtranger  que  si  la  decision  Hrans:dre  est  elle-mcme  executoire 
dans  le  pays  dont  elle  emane^  au  moment  ou  Von  en  reclame 
texScution  dans  un  autre  pays.^^  In  Germany  also  it  is 
necessary  ^^que  cette  dicision  est  pass6e  enforce  de  chose 
jugSe  dans  le  pays  oil  elle  a  ite  rendue,  c'est-h-dire  qu'elle 
ne  peut  plus  hre  attaquee^  dans  une  instance  riguliercy  au 
moyen  d\n  recours  quelconque.^^  In  Belgium  that  rule  has 
been  expressly  enacted  in  the  Civil  Procedure  Code.^® 

222.     The  Indian  Legislature  in  recognising  foreign  judg- 
ments as  res  judicata  did  not  adopt  the 
LimitatioMofihe^^^^       yie^  of   ^\^^  English  Courts  as   to   their 

menteLBrSK  absolute  conclusiveness,  and  quali6ed  the 
general  rule  enacted  in  Sec.  13  by  a 
number  of  limitations  embodied  in  the  next  Section.^^  There 
being  no  express  provision  as  to  when  a  suit  may  be  brought 
on  a  foreign  judgment,  there  is  no  enactment  also  as  to -the 
circumstances  in  which  such  a  judgment  may  or  may  not  be 

•8  Buydam  «.  Barber,  75  Am.  D«c.  254.  I  «?  Con.  Exe.  Jo^.  Etr.  85. 

64  Well.  Res.  Jud.  474.  I  •»  KW*  B.  10. 

«»  Mor.  Btt.  Int.  Ju(?.  8G.  I  69  Vide  Supra.  B.  14. 

66  Con.  Exe.  Jug.  Etr.  7.  i 
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considered  conclusive,  when  it  forms  the  ground  of  a  suit.  It 
has  been  held,  however,  that  "  whatever  objections  are  declared 
by  the  Legislature  to  be  admissible  against  a  foreign  judgment 
produced  by  a  defendant  in  bar  to  an  action,  are  equally  admissi- 
ble against  a  foreign  judgment  produced  by  a  plain tiflF  either 
to  found  or  to  support  an  action."  "When  the  Legislature 
has  solemnly  declared,"  said  Plowden,  J.,  in  Bikrama  Singh  v. 
Bir  Singk,'^^  **  that  as  between  plaintiff  and  defendant  a 
foreign  judgment  relied  upon  by  the  defendant  shall  be  de- 
prived of  its  efficacy  as  an  adjudication,  if  it  has  certain  speci- 
fied defects,  1  think  the  Indian  Courts  are  bound  to  follow 
this  example  and  hold  that  the  same  defects  shall  deprive  a 
foreign  judgment  of  efficacy  when  relied  upon  by  the  plaintiff^ 
with  the  consequence  that  no  defect  can  be  held  to  vitiate  a 
foreign  judgment,  when  relied  upon  by  the  plaintiff,  which, 
according  to  the  same  Legislative  enactment,  could  not  vitiate 
such  a  judgment  when  relied  upon  by  the  defendant.  Upon 
this  view  it  is  not  competent  to  our  Courts  to  examine  any 
foreign  judgment,  whether  of  the  Court  of  a  Native  State  or 
any  other  State,  in  order  to  determine  whether  the  judgment 
is  erroneous  upon  the  merits,  unless  it  appear  on  the  face  of  the 
j)roceedings  to  be  founded  upon  an  incorrect  view  of  International 
Law,  or  some  law  in  force  in  British  India.  But  our  Courts 
may  determine  whether  a  judgment  relied  on  by  a  plaintiff 
and  pronounced  upon  the  merits  was  pronounced  by  a  Court 
of  competent  jurisdiction,  whether  it  is,  in  their  opinion,  con- 
trary to  natural  justice,  and  whether  it  was  obtained  by  fraud/* 
The  exact  character  of  these  limitations,  subject  to  which 
foreign  judgments  are  to  receive  effect  here,  has  not  often  come 
for  decision  before  the  Courts  in  British  India,  but  valuable 
help  may  be  had  in  the  determination  thereof  from  the  earlier 
cases  in  England  in  which  similar  limitations  were  recognized 
in  giving  effect  to  foreign  judgments  as  grounds  of  action. 

223.     In  1888   the    Indian  Legislature,  in  all  probability 

^D     . .       -    .        .        with  reference   to  the   arguments   ursfed 

Provision    for     enquiry      ,        .        ^        ,  tt-u/^       .  r      j-     • 

into  the  merits  01  jud.     by  the   Bombay    High   Court  for  distin- 

gments     of    foreign     guishing  the  judgments  of  the  Courts  of 

Courts  in  Asia  and     Native  States  from  those  of  other  Foreign 

*•  Courts,  enacted, ^Mhat  **  where  a  suit  is 

instituted  in    British  India  on  the  judgment  of  any    Foreign 

Court  in  Asia  or  Africa  except  a  Court  of  Record  established  by 

W  188S  P.  R.  No.  191.  p.  603.  |     «i  S.  5,  Act  VII.  of  1883. 
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Letters  Patent  of  Her  Majesty  or  any  predecessor  of  Her  Majesty, 
or  a  Supreme  Consular  Court  established  by  an  order  of  Her 
Majesty  in  Council,  the  Court  in  which  the  suit  is  instituted 
shall  not  be  precluded  from  inquiry  into  the  merits  of  the 
case  in  which  the  judgment  was  passed."  The  effect  of  this 
amendment  is  to  allow  ^*  the  .merits  of  a  case  to  be  enquired 
into  our  Courts,  even  when  they  have  been  fully  enquired  into 
by  the  Foreign  Court.^^  Apparently  this  is  virtually  destroying 
the  effect  of  a  foreign  judgment  not  only  as  a  ground  of  action 
but  also  as  a  res  judicata  ;  and  a  refusal  to  give  recognition  to 
the  judgments  not  only  of  the  Courts  of  Native  States  but  also 
of  those  in  the  French  and  Portujjuese  territories  in  India,  and 
even  of  the  English  Lower  courts  in  the  Colonies  and  Depend- 
encies of  the  British  Empire  in  Asia  and  Africa.  Mr.  Justice 
Story  observed^'  that  **  the  rule  that  the  judgment  is  to  be 
primdjacie  evidence  for  the  plaintiff,  would  be  a  mere  delusion, 
if  the  defendant  might  still  question  it  by  opening  all  or  any 
of  the  original  merits  on  his  side;  for  under  such  cireunistHnces, 
it  would  be  equivalent  to  granting  a  new  trial."  This  obser- 
vation has  been  adopted  by  Mr.  Herman,^*  and  other  writers. 
The  Madras  High  Court  took,  however,*an"  opposite  view  of 
the  effect  of  the  amendment  in  Fazal  Sliau  Khan  v.  Oafar 
Khan\^^  in  which  Sir  Arthur  Collins,  C.J.,  and  Shephard*  J., 
said:  •'  We  are  clearly  of  opinion  that  it  was  not  intended  by 
the  Legislature  when  amending  Section  1 4  of  the  Code  that  parties 
loan  action  onaforeign  judgment  should  have  the  right  to  have 
the  case  re-heard.  All  that  the  section  says  is  that  the  Judge  is 
not  to  be  precluded  from  inquiry  into  the  merits.  In  the  present 
case  he  has  so  inquired  having  had  before  him  ample  materials 
in  the  judgment  of  the  Bastar  Court  and  the  evidence  then 
taken,  and  he  then  found  that  the  judgment  was  well  founded. '^ 

224.     Considering  the  limited  extent  to  which  the  force  of 

res  judicata  has  now    been   left   in    this 

A  foreip  jadgment  to     country   to   foreign  judgments,   a   close 

be  a  bar  must  be  oa  •      ^.         r  .i      !•     •  ^«  •■     ■ 

themeriu.  exammation  ot  the  limitations  prescribed 

•    '  by  Sec.  14  is  not  necessary,   and   only   a 

few  general  observations  will  be  made  in  regard  to  them. 
The  first  limitation  provided  for  is  that  a  foreign  judgment  to 
operate  as  a  res  judicata  should  be  on  the  merits.  A  judgment 
of  dismissal  of  a  suit  on  account  of  bar  by  law  of  limitation 
will  not  be  on  the  merits,  and   therefore   not   binding  in   any 

«>  Jones  «.  Zahra  M&l.  18i4).  P.  R.  No.  06.  I      ««  Herm.  i'omm.  081. 
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country  other  than  that  in  which  it  was  pronounced,  though  it 
might  be  considered  to  be  on  the  merits  if  it  proceeded  on  a 
statute  of  prescription  or  on  a  statute  which  not  only  barred  the 
remedy  but  extinguished  the  rifj.ht  itself.^^  In  fact,  if  the  law 
of  the  foreign  country  only  barred  the  remedy,  the  only  issue 
decided  in  ^liat  country  in  such  a  case  would  be  as  to  whether 
the  suit  WHS  barred  there,  and  a  judgment  on  that  point  could 
have  no  bearing  in  determining  even  whether  a  suit  ott  the 
same  cause  of  action  would  not  be  barred  in  any  other  country, 
whether  the  rules  of  limitation  applicable  to  that  class  of  suits 
might  be  different. 

In  The  Delta^^^  Sir  Robert  Phillimore  appears  to  have  held 
that  a  judgment  by  default  is  on  a  matter  of  form  and  not  on  the 
merits;  and  therefore  not  entitled  to  recognition.  It  appears 
that  in  that  case  there  had  been  an  enquiry  into  the  merits, 
Mr.  Pigott  says:  **  This  principle  is  also  to  be  found  in  many 
foreijurn  decisions/'  but  that  it  **  should  certainly  be  strictly 
limited  to  judgments  coming  from  countries  in  which  a 
judgment  by  default  is  a  matter  of  form  only,  the  law  there 
not  requiring  an  examination  into  the  merits.^^  In  British 
India  an  es  parte  judgment  is  preceded  by  an  enquiry 
into  the  merits  and  therefore  can  never  be  a  matter  of 
form  only.  In  Bikrama  Singh  v.  Bir  Singh^^  the  judg- 
ment sued  upon  had  been  passed  on  an  ^jt  par/e  enquiry, 
and  the  Punjab  Chief  Cf»urt  held  that  it  could  not  be 
examined  to  determine  whether  it  was  erroneous  on  the 
merits.  The  decision  of  the  Chief  Court  in  Jones  v.  Zahru 
MaP^  is  not  against  that  view,  as  it  proceeded  on  the  ground 
that  theeJT  parte  judgment  discussed  **none  of  the  merits  of  the 
case  as  regards  defendants  1  and  2,  and  more  inquiry  should 
have  been  made,  notwithstanding  the  non-appearance  of  defen** 
dants  1  and  2."  Mr.  Frizelle,  in  delivering  the  judgment  of 
the  Court,  said:  **  Had  defendants  appeared  and  pleaded  in  the 
Nahan  Court,  plaintiff  no  doubt  would  have  been  prepared 
with  further  evidence,  but  their  not  having  done  so,  does  not 
make  the  judgment  one  on  the  merits,  and  the  only  remedy  I 
can  see  is  that  plaintiff  should  now  be  allowed  to  prove  his 
case  on  the  merits,  and  that  there  should  be  a  full  inquiry 
and  a  decision  on  the  merits  as  if  the  suit  had  been  originally 
brought  in  the  Umballa  Courts.'*     The  learned  Judge  expressly 

vv  Harrifto.  Qatne.  4  Q.  B.  053.  '*  \      •«  1888  P.  R.  No.  Wl.  * 
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admitted,  however,  that  to  bar  an  enquiry  into  the  merits^ 
**  the  judgment  should  be  one  on  the  full  merits,  and  in  an  ex 
pm^te  case  as  far  as  they  can  be  ascertaine<l  ex  parted' 

2*25.  As  to  the  appearanqe  on  the  face  of  the  proceedings 
p     .     .  ,  ,       of  a  mi^take  of  International  Law  or  of  the 

Tbi^^n  British  India  '^^  of  British  India,  an  apparent  error, 
must  not  disclose  as  distinct  from  a  provable  error,  in  a 
on  its  face  a  mis-  foreign  judp:ment  has  often  been  held  to 
take  of  International  ^^^-^^  j^  j^  j}^^  ^^„^^g  of  a  foreign  country, 
or  Indian  Law.  In    Reimers   v.    Druce,''  Lord  Romilly. 

M.  R.,  expressly  said  that  "a  foreign  judgment  sought  to  be 
enforced  in  England  was  impeachable  for  error  apparent  on 
the  face  of  it,  and  explained  that,  by  apparent  error,  he 
meant  such  error  as  shows  upon  the  face  of  the  judgment 
itself,  as  without  any  extrinsic  evidence,  shows  that  the  Judge 
liad  come  to  an  erroneous  conclusion,  either  of  law  or  of  fact.'* 
Sir  Robert  Phillimore  in  delivering  the  judgment  of  the  Privy 
Council  in  Messina  v.  Petrocochino^^^  incidentally  observed 
that  ••  a  foreign  judgment  of  a  competent  court  may  indeed  be 
impeached,  if  it  carries  on  the  face  of  it  a  manifest  error/'  In 
Simpson  v.  FogOy^^  Wood,  V.  C,  expressed  a  similar  opinion. 
Blackburn,  J.,  however  in  Godard  v.  Oray^^^  condemned  the 
distinction,  observing  that  *' in  no  case  that  we*know  of,  is  it 
ever  said  that  a  defence  shall  be  admitted  if  it  is  easily  proved, 
and  rejected  if  it  would  give  the  court  much  trouble  to  investi- 
gate it.  Yet  on  whet  other  principle  can  we  adroitas  a  defence 
that  there  is  a  mistake  of  English  Ihw  apparent  on  the  face  of 
the  proceedings,  and  reject  a  defence  that  there  is  a  mistake  of 
Spanish  or  even  Scotch  law  apparent  In  the  proceedings,  or  that 
there  was  a  mistake  of  English  Law  not  apparent  on  the  pro- 
ceedings, but  which  the  defendant  avers  he  can  show  did  exist.'* 
The  distinction  has,  however,  been  retained  in  India.  Sec.  14 
recognizes  an  apparent  error  as  a  sufficient  plea  against  a  foreign 
judgment,  but  only  if  the  mistake  is  as  to  International  law 
or  the  law  of  British  India,  Thus  even  an  apparent  mistake 
in  regard  to  facts  or  as  to  the  law  of  the  country  in  which  the 
judgment  may  have  been  pronounced,  or  of  any  other  country 
will  not  be  a  good  plea  against  a  foreign  judgment. 

In  regard  to  mistakes  of  facts  or  of  the  law  of  any 
country  other  than  that  of  England,  the  view  of  the  English 
Courts  appears  to  be  the  same.  Thus  in  Bank  of  Austra^ 
lasia  v.  fJiasj^^  the  defendant  in  a  suit  brought  to  enforce   a 
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Colonial  judgment  advanced  certain  pleas  denying  the  pro- 
mises upon  which  the  original  action  was  brought,  and 
alleging  that  they  were  obtained  by  plaintiff's  fraud.  Lord 
Campbell,  C,  J.,  said:  **The  pleas  demurred  to  must  now 
be  taken  to  have  been  in  due  manner  decided  ag^iinst  the 
defendant.  •  •  •  It  seems  contrary  to  principle  and 
expediency  for  the  same  questions  to  be  again  submitted  to  a 
jury  in  this  country/'  And  since  that  decision,  Cockburn, 
C.  J.f  in  Mnnroe  v.  Pilkington^^''  said  :  "  we  are  bound  to  hold 
that  a  judgment  of  a  foreign  court  having  jurisdiction  over  the 
subject-matter  cannot  be  questioned  on  the  ground  that  the 
foreign  court  had  come  on  the  evidence  to  an  erroneous  con- 
clusion as  to  the  facts/'  So  also  in  the  United  States,  in 
Harrison  v.  Lowricj^^  a  suit  was  brought  on  a  judgment 
recovered  in  the  English  Court  of  Queen's  Bench ;  and 
the  New  York  Superior  Court  said — **  The  court  in  which 
the  trial  was  had  and  judgment  entered  having  acquired 
jurisdiction  of  the  person  of  the  defendant,  its  adjudication 
upon  the  issues  formed  by  the  pleadings  is  conclusive  in  an 
action  upon  the  judgment  in  the  courts  of  this  country,  and 
the  defendant  is  precluded  from  inquiring:  into,  questioning, 
or  defending  uppn  the  merits/*  And  in  Koniizky  v.  Meyer ^^'^ 
it  was  held  that  **an  indemnitor  is  bound  by  the  judgment  in 
a  suit  against  the  person  to  whom  he  is  liable,  in  respect  to  the 
subject-matter  of  the  guaranty,  if  he  had  notice  of  the  action, 
and  that  a  judgment  rendered  in  Germany  has  the  same  effect 
in  this  respect  as  one  pronounced  by  our  own  courts." 

As  to  a  mistake  of   the  courts  of  the   lex  fori  there  is  a 

feneral  presumption  in  favor  of  their  correctness  as  to  that  law. 
Wke,  B.,  in  Alivon  v.  Furnival,^  said  that  *nhe  foreign 
judgment  is  prima  facie  evidence  of  the  law  therein  laid  down." 
Hayes,  J.,  in  J)ent  v.  Smifh^^  observed  that  "  the  decision  is 
about  the  best  evidence  you  can  have  of  the  law  of  the  country." 
In  Messina  v.  Petrocochino^^  Sir  R.  Phillimore  in  delivering 
the  judgment  of  the  Privy  Council,  said  :  "It  must  be  pre- 
sumed that  the  Greek  Court  rightly  interpreted  and  applied 
the  Greek  law.**  It  is  generally  considered  that  •*  a  foreign 
judgment,  when  it  is  brought  into  the  English  Courts 
to  be  enforced  or  recognized,  is  not  examinable  on  the  ground  of 
a  mistake  in  the  interpretation   and   application   of  its   own 

»T  2  B.  &  S.  11.  I       »o  1  C  M.  &  R.  277. 

•»  49  How.  Pr.  124.  »i  L.  R.  4  Q.  B.  4  >4. 

M49N.Y.  571.  I       »»L.B.4P.a  169. 


Digitized  by 


Google 


"58 4         rBisuKpnoN  or  coBRBcryisa  of  vobbiox  c3omt*s  obcibox  as  to  its  law.     [3*  22d» 


law.^'  This  presumption  in  fevor  of  correctness  in  regard  to  the 
law  of  the  country  in  which  the  judgment  is  rendered  hai^  some- 
times been  held  to  be  capable  of  rebuttal.  Thus  in  Btcquet  y, 
JtfacC7'ir/Ai/,^*  Lord  Ten  terden  said — "We  ought  to  see  very 
plainly  that  that  (French)  Court  has  decided  against  the  French 
Law,  before  we  say  that  their  judgment  is  erroneous  upon  such 
ground,'*  implying  that  if  it  clearly  appeared,  the  Court  would 
not  give  efiect  to  the  judgment.  In  GnAtrique  v.  Imrie^^ 
Blackbunr,  J.,  in  delivering  the  opinion  of  the  majority  of  the 
Judges,  said  thvit  **  we  must  (at  least  till  the  contrary  is  clearly 
proved),  give  credit  to  a  foreign  tribunal  fbr  knowing  its  own 
Jaw,  and  acting  within  the  jurisdiction  conferred  on  it  by  that 
law,"  In  Meyer  v.  Balli^^^  a  judgment  of  a  French  Court 
was  allowed  to  be  impeached  in  England  as  both  the  parties 
admitted  that  the  Foreign  Court  had  wrongly  construed  its  own 
law,  Archibald,  J.,  having,  in  delivering  the  judgment  of  tlie 
court,  said  *'  the  (French)  Court  expressly  professes  to  proceed 
on  the  ground  of  French  Law  ;  and,  although  the  presumption 
would  be  that  the  Court  in  delivering  judgment  would  be  taken 
to  know  its  own  law,  still  it  clt-arly  appears  that  that  law 
was  not  followed,  and  we  are  precluded  by  the  findings  in  the 
case  from  holding  that  the  court  has  rightly  declared  it.  The 
contrary,  to  use  the  words  of  Blackburn,  J.,  clearly  appears,  and 
either  from  inadvertence  or  some  other  reason,  the  foreign 
tiibunal  has  gone  manifestly  wrong.''  It  does  not  profess  to 
declare  what  is  the  law  of  Austria.  If  it  had,  though  equally 
wrong,  we  might  have  been  bound  by  Castriqae  v.  Imrie  to 
have  given  effect  u>  it."  Mr.  Pigott  says  :  **  The  defence 
that  the  foreign  Court  has  made  a  mistake  as  to  the  law  of  some 
third  country  incidentally  involved  cannot  be  raised,  the  same 
principles  applying  to  this  as  to  the  preceding  cases."^' 


226. 


Even  apparent  mistakes 
of  International  or 
English  law  do  not 
affect  the  binding 
force  of  foreign  judg- 

.    menta  in  fingland. 


In  fact,  in  England  even  the  plea  recognized  by 
the  Indian  Legislature  as  to  apparent 
errors  in  regard  to  International  law  or 
English  law  is  not  allowed  at  present. 
In  England  the  present  law  on  the  entire 
question  was  laid  down  in  Qodard  v. 
Orat/j^^   by    Blackburn,    J.,    who    said 


ts  Bank  of  Australasia  o.  Nias,  1«  Ad.  ft  £1. 717. 
FoUoweU  by  Oockbarn.  C.  J.,  in  Xlanroeo. 

Pilkington.  2  B.  ft  S.  11. 
By  Martin.  B.,  in  Do  Cosae  Brissao  «.  Rath- 

bono,  0  H.  &  N.  301. 
By  RomUly,  M.  B.  iu  Rdimors,  o.  DrucOk  23 

•Btaf.  144. 


By  Lord  Colonsay,  in  Castriqae  v,  Imrie,  L» 
E.  4  H.  L.  414. 
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that  the  decisions  **  seem  to  leave  it  no  longer  open  to 
contend,  unless  in  a  court  of  error,  that  a  foreign  judgment 
can  be  impeached  on  the  ground  that  it  was  erroneous  on 
the  merits ;  or  to  set  up  as  a  defence  to  an  action  on  it,  that 
the  tribunal  mistook  the  facts  or  the  law."  Thus  Mr.  Foote 
in  his  work  on  Private  International  Law,  says:  **It  has 
been  stated  that  a  foreign  judgment  will  be  reviewed  here,  if 
based  upon  an  erroneous  interpretarion  either  of  Private  In- 
ternational Law  or  of  English  Law,  but  the  later  decisions 
clearly  show  that  this  is  a  misapprehension.  There  can  be  no 
difference,  in  the  words  of  Blackburn,  J.,  between  a  mistake 
made  by  a  foreign  court  as  to  English  law,  and  any  other 
mistake,  unless  it  is  to  be  said  that  a  defence  which  is  easily 
proved  is  to  be  admitted,  but  that  one  which  would  give  the 
court  much  trouble  to  investigate  is  to  be  rejected ;  and 
accordingly  no  foreign  judgment  can  be  impeached  by  show- 
ing that  it  was  wrongly  arrived  at.*  .  .  .  .  It  may  be 
assumed,  from  the  enunciation  of  law'  by  Blackburn,  J.,  that 
the  judgment  of  a  court,  if  final,  is  examinable  for  no  error  or 
mistake,  except  a  mistake  by  which  it  gave  itself  jurisdiction, 
although  by  the  principles  of  Private  International  Law,  it 
would  have  had  none.  The  earlier  dicta  to  the  effect  that  a 
foreign  judgment  will  be  reviewed  for  any  error  in  Private 
International  Law,  or  for  any  violation  of  natural  justice, 
would  seem,  upon  examination  of  the  authorities,  strictly 
applicable  only  to  this  point.**  ^ 

227.     The  term  natural  justice    has  been    sometimes  used 

Foreign  judgment  to  be     ^nd  understood  in  a  very   comprehensive 

binding  must  not  be     and  vague  sense.     It  has   been    put  for- 

contrary   to   natur«l     ward  even  as  a  reason  for  the   validity  of 

J"'*^^^  any   defence;    Sir   G.   Mellish,    L.   J., 

having,    for     instance,  observed     in     Ochsenbein    v.     Pape* 

lievy^   that  **It  was  held  that  a  foreign  judgment  could  be 

impeached  at  law  as   contrary  to    the    principles    of    natural 

justice,   as,   for   instance,   on   the    ground    of  the   defendant 

having    had  no   notice  of  the  foreign  action,   or  not  having 

been    summoned,    or    of    want    of   jurisdiction,  or  that  the 

judgment  was   fraudulently  obtained."     It  might  seem  even 

to  allow  of  an  investigation  into  the   moral  rightness  of  the 

decree.      That  the  judgment  or  the  procredings  of  the  Foreijjn 

Court  **  were  contrary  to  the  principles  of  natural  justice  is  a 
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svveeping  accusation  which  was  formerly  much  resorted  utk^  ^ 
defence,  and  is  even  ni>w  to  be  met  with  sometimes.  J^^ 
EIIenbe>rou^rh  said  there  might  be  such  glaring  injustff^^^ 
on  the  face  of  a  foreign  judgment,  or  it  might  have  a  vi{ 
rendering  it  so  ludicrous  that  it  could  not  raise  an  assumpsil 
and  if  submitted  to  tiit;  courts  of  this  country  could  not 
enforced."  These  remnrks  were  quoted  with  approval  by 
Plowden.  J.,  in  Bikrama  Singh  v.  Bir  Singh.  In  Sheehyv. 
The  Prof.  Life  Assurance  Co,^^  Baron  Watson  said: 
**  We  cannot  enquire  into  the  proceedings  of  another  court, 
except  so  far  as  we  can  see  that  they  are  contrary  to  natural 
ju^tice.  No  doubt  there  is  a  presu'nptiou  against  a  judgment 
being  contrary  to  natural  justice.  A  plea  of  contrariety  to 
natural  justice  must  allege  specifically  the  facts  showing  the 
contrariety."  In  Henderson  v.  Henderson^^  Lord  Denman, 
C.  J.,  said,  that  injustice  has  been  done  "is  never  to  be  \ 
presumed  ;  but  the  contrary  principle  holds,  unless  we  see  in  \ 
the  clearest  light  that  the  foreign  law,or  at  least  some  part  of  the 
proceedings  of  the  foreign  court,  are  repugnant  to  natural  justice.'* 
But  in  certain  circumstances,  the  inference  in  regard  to  a  judg- 
ment being  against  natural  justice  is  unavoidable.  There  is  a 
reluctance  sometimes  expressed  to  give  effect  to  a  foreign  judg- 
ment pronounced  on  summary  procedure,  without  the  enquiry 
directed  by  ordinary  law.  Thus  in  Anderson  v.  Haddon^^ 
the  suit  was  brought  by  the  liquidators  of  a  Scotch  Bank  to 
recover  the  amount  of  a  call  upon  its  shares  of  stock,  im|>osed 
by  a  decree  of  the  Court  of  Session  of  Scotland,  which  was 
authorized  to  pass  such  a  decree  on  production  by  the  liquidators 
of  such  a  company  of  a  list,  certified  by  them,  of  the  naikes 
of  the  contributories  liable.*'  The  Supreme  Court  held  the  siiii 
untenable,  observing  that  "  inasmuch  as  the  mode  provided 
the  Act  of  Great  Britain  of  ascertaining  the  liability  of  the  de- 
fendant is  summary,  in  derogation  of  the  Common  law,  and  in  the 
nature  of  bankruptcy  proceedings,  it  has  no  extra-territorial 
force,  either  by  virtue  of  its  own  inherent  elements  or  any  pro- 
vision contained  in  the  Act  itself  creating  a  personal  responsi- 
bility which  could  be  enforced  in  the  manner  adopted  in  this 
action."  On  principle,  however,  a  foreign  judgment  can  be 
refused  effect  only,  when  the  procedure,  as  in  that  case,  is  so 
summary,  as  to  render  the  judgment  obtained  thereon  repug- 
nant to  natural  justice. 

«96L.J.G.  p.  SOL  1     •«  Ad.  ft  El.  298.  |     <  83  Hon.  486. 
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Similarly,  a  foreign  judgment  has  been  often  held  to 
be  contrary  to  natural  justice  when  it  was  pronounced  by 
a  court  composed  of  persons  having  interest  in  the  judgment 
and  its  results.^  Thus  in  Price  v.  Dewhur&t^  Shad  well, 
V.C.,  said,  ** wherever  it  is  manifest  that  justice  has  been 
disregarded,  and  that  the  parties  are  merely  making  use  of 
legal  proceedings  as  a  matter  of  form,  for  the  purpose  of  doing 
that  which  is  contrary  to  all  notions  of  justice,  viz.y  of  deciding 
for  themselves,  and  in  their  own  favor,  the  court  is  bound  to 
treat  their  decisions  as  a  matter  of  no  value  and  no  substance." 

As  another  illustration  of  a  judgment  being  contrary  to 
natural  justice,  reference  may  be  made  to  the  case  of  Simpson  v. 
FogOi^  in  which  Wood,  V.C.,  treated  as  void  a  decision  of  the 
court  at  New  Orleans,  which  refused  to  recognize  the  plaintiff's 
rii>ht  in  a  ship  which  he  had  validly  acquired,  and  which  would 
liave  been  admitted  in  any  other  country;  it  being  a  general 
principle  that  the  transfer  of  personal  property  must  be  regulated 
by  the  law  of  the  owner's  domicile,  and  if  valid  by  that  law 
ought  to  be  so  regarded  by  the  courts  of  every  other  countiy 
where  it  is  brought  into  Question,  The  law  of  Louisiana,  how- 
ever, as  to  the  necessity  or  delivery  to  complete  the  sale  of  goods 
involves  no  such  inherent  injustice  as  absolutely  to  disentitle  it 
to  regard  when  brought  into  question  in  other  countries.  In 
Liverpool  Marine  Credit  Go.  v.  Hunter^^^  it  was  contended  that 
the  law  of  Louisiana,  which  refused  to  recognize  transfers  of  pro- 
perty in  chattels  without  delivery  of  possession,  was  so  contrary 
to  natural  justice,  that  it  was  entitled  to  no  respect  in  tiie  English 
courts,  but  the  contention  was  overruled,  and  with  reference  to 
the  decision  in  Simpson  v.  Fogo^  Lord  Chelmsford  said,  **It  is 
the  application  of  the  law  to  foreigners,  and  the  refusal  to  recog- 
nize their  title  to  chattels — a  title  which  is  valid  and  complete  in 
their  own  country — unless  the  property  is  accompanied  with  pos- 
session, which  renders,  not  the  law  itself,  but  the  decision  of  the 
courts  of  Louisiana  upon  it  open  to  the  reproach  of  injustice." 

228.     The  scope  of  the  tei  fn  natural  jn^rice  has  practically 

been  restricted  to  mucli   narrower  limits. 

Term  natural  justice  re-      rpj^y^   ^r.   Foote,    after    observing  **  that 

ters  orp^rLdl^™*^"     f^^^^  *»  j^^'  whether  domestic,  foreign  or 

international,  is  not  in  itself  a  ground    on 

which  a  judgment  can  be  reviewed  in    a   foreign    court,    unless 

such  error  involve  an  assumption  of  jurisdiction  in  violation   of 

»  18S8  pTiTNoriOh  I       »  1  H.  &  M.  195. 

Jones  c.  Zaliru  Mai,  1880,  P.  R.  No.  68.  ^°  L.  R.  3  Ch.  Ap.  479. 
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ordinary  international  principles,  or  the  court  pronouncing 
the  judgment,  has  proceeded  without  due  notice  against 
a  party  who  is  neither  bound  nor  has  consented  to  accept 
any  substitute  for  notice  in  fact  which  the  court  may  have 
deemed  suflBcient,"  says  '*  so  far  as  these  requirements 
are  based  upon  natural  justice,  the  dicta  that  a  foreign 
judgment  contrary  to  natural  justice  cannot  be  recognized 
may  be  supported,  but  there  seems  no  ground  for  extend- 
ing them  further."  ^*  In  Cowan  v.  Braidwood,^^  the  defend- 
ant being  sued  on  a  judgment  of  a  court  in  Scotland  in  his 
plea  as  to  the  judgment  being  contrary  to  natural  justice,  only 
alleged  that  the  proceedings  in  \>hich  that  judgment  was  passed 
had  not  been  notified  to  him  "  according  to  the  course  and 
practice  of  the  court  "and  that  he  did  not  know  of  them  so  that 
he  might  **by  himself,  his  proctor,  attorney,  or  other  agent  by 
him  appointed  and  instructed  in  that  behalf,  appear  or  plead, 
or  in  any  way  defend  himself  in  the  said  action."  The  plea 
was  rejected,  however, as  not  disclosing  a  sufficient  defence;  as 
it  might  mean  that  he  had  no  such  notice,  as  he  ought  in 
strictness  to  have  had,  and  was  very  far  from  alleging 
that  he  had  not  notice  of  the  proceedings,  and  left  it  open 
that  he  might  have  had  notice,  so  as  to  enable  him  to  apply 
to  the  court.  Bosanquet,  J.,  said — **The  plea  does  not  allege 
that  the  defendant  was  not  born  or  domiciled  in  Scotland^  or 
that  he  had  not  property  there;  nor  does  it  negative  any  of 
those  circumstances  which  were  adverted  to  in  Douglas  v. 
Forrest^  as  being  necessary  to  give  validity  to  the  decree. 
Neither  does  it  state  that  he  had  no  notice  of  the  proceedings. 
The  words  used  seem  rather  to  lead  to  the  inference,  that  he 
had  notice,  but  not  in  the  regular  way.  The  plea  goes  on  to 
allege,  that  be  did  not  know  of  the  proceedings,  so  that  he 
might  appear  and  defend  himself  in  person,  or  by  attorney  or 
agent.  But  this  is  a  very  qualified  allegation.  If  the  defen- 
dant meant  to  deny  that  he  knew  of  the  proceedings,  he  should 
have  averred  that  fact  in  a  different  manner.  It  therefore  seems 
to  me,  that  the  plea  is  deficient,  and  that  the  defendant  is  not 
warranted  in  the  conclusion  which  he  draws,  that  the  decree 
is  contrary  to  natural  justice."  And  Maule,  J.,  said — "The 
courts  at  Westminster,  in  sustaining  decrees  of  foreign  courts 
against  absent  persons,  have  decided,  that,  in  their  judgment, 
a  decree  may  not  be  contrary  to  natural  justice,  although  made 
against  a  party  who  is  absent,  for  absence  alone  is  not  sufficient 


11  Foot.  Priv.  Int.  Uw  ,564.  I     ^^  i  Man.  &  G.  882. 
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to  invalidate  the  proceedings."  In  Crawley  v.  Isaacs  *^  Baron 
Bramwell  said  :  **  It  is  clearly  contrary  t«>  natural  justice  in 
one  sense,  that  a  judgment  should  be  enforceable  when  there 
was  no  cause  of  action,  and  yet  it  is  clear  that  that  is  no  de- 
fence to  an  action  on  the  judgment.  Does  not  that  show  that 
the  terra  is  used  with  respect  to  a  foreign  judgment  in  reference 
to  the  conduct  or  mode  of  procedure  of  the  foreign  court, 
rather  than  the  merits  of  the  particular- case.  .  .  .  If  the 
proceedings  be  in  accordance  with  the  practice  of  the  foreign 
court,  but  that  practice  is  not  in  accordimce  with  natural  jus- 
tice, this  court  will  not  allow  itself  to  be  concluded  by  rheii», 
but,  on  the  other  hand,  if  the  procedure  be  in  accordance  with 
the  natural  justice  the  foreign  court  itself  will  interfere  to  pre- 
vent the  plaintiff  taking  advantage  of  the  judgment  improperly 
obtained.'*  The  plea  of  contrariety  to  natural  justice  is  thus, 
**  really  narrowed  to  the  question  of  assumption  of  juris- 
diction over  absent  defendants,  and  its  consequence  *  service 
out  of  the  jurisdiction.' ''  ** 

Even  in  regard  to  these  matters,  the  laws  of  different  States 
are  not  the  same.  **  And  although  the  method  of  conducting  the 
trial,  the  rules  of  evidence  applied,  or  other  details  of  practice, 
may  differ  from  those  to  which  we  have  been  accustomed  in  our 
own  courts,  we  ninst  not  be  too  hasty  in  assuming  that  therefore 
the  result  is  contrary  to  natural  justice.^ ^  *'  The  method:*  of  inves- 
tigation in  different  countries/'  it  was  said  in  Hilton  v.  Guyotty^^ 
*'  are  adjusted  to  the  conceptions  of  expediency  andj  propriety 
that  prevail  in  each,  and  it  would  be  mere  bigotry  to  assert  that, 
upon  the  whole,  the  truth  of  disputed  facts  is  not  as  well  as- 
certained in  France  or  Holland  or  Germany  as  it  is  in  England 
or  the  United  States.  Our  law  of  evidence  is  largely  a  series 
of  negations, sedulously  framed,  to  exclude  from  consideration 
all  indicia  of  the  truth  which  do  not  fall  within  the  class  of 
those  it  regards  as  competent  and  safe,  while  in  continental 
countries  a  larger  latitude  of  investigation  is  indulged.  In 
matters  of  evidence  and  procedure,  to  say  nothino;  about  the 
weightier  matters  of  law,  the  wisdom  of  yesterday  is  the  folly 
of  to-day  ;  and  it  is  doubtful  whether  our  present  methods  do 
not  differ  as  greatly  from  those  of  the  recent  period,  when 
parties  were  not  permitted  to  testify,  as  they  do  from  the 
methods  of  continental  countries.  Who  can  say  with  reason 
that  our  system  of  investigation    is  more   infallible    than  that 


i»  in  I4.  T.  520.  I       '*  Bl.  Jud.  1007. 

i«  Pig. Pot  Jud.  171.  I       3«  42  Fed.  Rep.  253. 
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of  France,  or  that  a  French  citizen,  sued  here,  could  not 
as  justly  complain  of  our  rules  of  evidence,  or  of  a  bill  of 
discovery  which  compels  him  to  exhibit  his  case  in  advance 
to  his  adversary,  as  one  of  our  citizens  sued  in  a  French 
court  could  of  the  methods  of  procedure  there."  However 
as  Wood,  V.C.,  in  Simpson  v.  Fogo^''  said:  "If  you  find  a 
course  of  procedure  there  which  is  not  recognized  by  any 
other  country  in  the  civilized  world,  our  own  citizens  must  be 
protected  from  the  loss  of  their  property  which  would  be  in- 
flicted by  decisions  so  arrived  at/'  In  Fletcher  v.  Rogers^ ^  an 
assumption  of  jurisdiction  over  persons  by  seizure  of  their  pro- 
perty within  the  country,  even  though  at  variance  with  the 
laws  of  most  of  the  States,  was  held  to  be  not  contrary  to 
natural  justice. 

229.     Mr.  Freeman  says,  **  It  would  probably  be  impos- 
sible to  formulate  a  definition  of  natural 
Decision  passed   with-    justice  which  all  courts  Would  accept   as 
out  reasonable  notice    correct.     All  the  courts  in    this  country 
'c^rnJd  iTSL^^^^^^     would,  however,  doubtless  agree  that  it  is 
natural  justice.  contrary  to  natural  justice  to  condemn  a 

party,  or  to  decide  any  issue  in  which  he 
is  interested,  without  giving  him  some  notice  of  the  proceeding 
against  him  and  some  opportunity  of  presenting  his  cause  of 
action  or  defence  to  the  consideration  of  the  court,  or  even  after 
notice,  to  require  him  to  appear  before  the  courts  of  a  foreign 
nation  to  which  he  owes  no  allegiance  and  of  which  he  is  not  a 
resident,  either  temporary  or  permanent,  unless  for  the  purpose 
of  asserting  his  claim  to  property  situate  within  the  territorial 
limits  of  such  nation. *'»9 

This  is  rt  requirement  for  the  enforcing  of  a  f<>reign  judg- 
iiieiit  of  a  very  general  character.  The  French  Jurists  lay  down 
expressly  that  the  court  nsked  to  grant  an  exequatur  for  the 
execution  of  a  foreign  judgment  ought  to  see  si  les  droits  de 
la  defence  ont  ete  respectes,  c'est-d-dire  si  le  difendeur  a  ite 
r^^ulihrement  assigne  ou  mis  en  den^eure  de  faire  valoir 
ses  moyens  et  excepUons.^^  The  Belgic  Civil  Procedure  Code 
provides  that  the  court  asked  for  an  exequatur  shall  before 
its  grant  examine,  si  les  droits  de  la  defence  ont  it^  res- 
pectis.'^^^     The   Italian    Civil   Procedure  Code  similarly   pro- 


it  i  h.  &  M.  105.  I      ?o  Cons.  Bxo.  Jud.  Btr.  8. 
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vides  that  the  court  shall  see  '*$ecitnte  regolarmente  le 
partly''  and  **  se  la  parti  siano  state  legalmente  rappresentate 
0  legalmente  contumaciJ*^  ^^  Personal  service,  however,  is 
not  necessary.  In  Becquei  v,  MacGarthyy^^  a  summons  ior 
the  defendant  had  in  his  absence  been  served  on  the  procura- 
tor-general in  accordance  with  the  law  of  the  country,  in 
which  the  foreign  judgment  pleaded  had  been  rendered.  It 
was  contended  that  the  law  did  not  provide  any  means  where- 
by the  procurator-general  might  hold  communication  or  receive 
directions  from  an  absent  person,  but  Lord  Tenterden,  C.  J„ 
in  delivering  the  judgment  of  the  Court  said  :  "  We  cannoi 
take  upon  ourselves  to  say  that  the  law  is  so  contrary  to 
natural  justice  as  to  render  the  judgment  void  in  a  case 
where  the  process  was  so  served.'* 

And  actual  notice  to  a  defendant,  even  il'  irregular,  and 
therefore  not  sufficient  to  confer  jurisdiction,  is  sufficient,  if 
given  in  time,  to  avoid  the  objection  of  contrariety  to  natural 
justice.^*  In  the  case  last  cited,  effect  of  a  service  of  notice  in 
an  illegal  manner  was  discussed  at  length,  and  Plowden,  J.,  said  : 
**  A  judgment  pronounced  without  any  notice  of  the  proceedings 
to  the  defendant  may  undoubtedly  be  regarded  as  obtained  by 
procedure  opposed  to  natural  justice,  and  therefore  as  a  judg- 
ment contrary  to  natural  justice.  The  defendant  having  had 
actual  notice  of  the  suit  in  the  foreign  court,  and  being,  as  1 
find,  subject  to  the  jurisdiction  of  the  court,  it  is  not  open  to  him 
to  object  to  the  proceedings  on  the  ground  that  the  notice  was 
not  a  legal  notice.  The  contention  for  the  defendant  on  this 
plea  is  that  though  the  defendant  had  notice  of  the  institution 
of  the  suit  previous  to  its  decision,  the  notice  was  not  duly 
served  according  to  the  law  of  procedure  which  governed  the 
court,  and  was  not  served  in  sufficient  time  to  enable  him  to 
defend  the  suit.  There  is  no  allegation  that  the  defendant  was 
willing  to  defend  the  suit,  and  there  is  reason  to  infer  that  he  had 
no  such  intention.  The  question  of  the  regularity  of  the 
procedure  in  serving  the  process  is  a  point  which  I  apprehend 
the  defendant  is  not  entitled  to  open  in  this  court.  In  Cos- 
trique  v.  Imrie^  Lord  Colonsay  said  :^^  *  It  appears  to  me  that 
we  cannot  enter  into  an  inquiry  as  to  whether  the  French 
court  proceeded  correctly  either  as  to  their  own  course  of  pro- 
cedure or  their  own  law.'    The  case  of  Cowan  versus  Braid- 


»  4  H.  L.  441. 
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woo(f^  seeing  to  be  directly  in  point,  where  the  absence  of  a 
defendant  is  teclinically  correct,  but  is  intentional.  The  prin- 
ciple as  to  defences  on  the  ground  of  want  of  notice  appears  to 
be  this :  that  the  general  jurisdiction  is  held  not  to  attach  in  the 
particular  case  unless  the  defendant  has  had  an  opportunity  of 
defending  the  case.  This  involves  notice  of  the  institution  of  the 
suit,  and,  probably,  notice  of  a  reasonable  time  before  judgment. 
At  any  rate  when  the  defendant  though  non- 
resident is  subject  to  the  jurisdiction,  and  has  actual  notice 
from  the  court  of  the  suit,  so  as  to  have  an  opportunity  of 
defending  it,  it  is  no  defence  that  the  notice  was  not  served  in 
strict  accordance  with  the  rules  of  the  foreign  Court  in  that 
behalf.  It  may  be  a  defence  that,  notwithstanding  that  the 
notice  was  formally  served  according  to  such  law,  the  notice  was 
illusory  as  affording  no  real  opportunity  of  defending  the  action,^^ 
and  a  fortiori  if  the  notice  was  informally  served,  the  same 
defence  would  be  valid  ....  Defendant  relies  upon  the 
case  at  Indian  Law  Reports,  V  Bombay  223.  In  that  case 
it  was  found  that  *  there  was  not  de  facto  notice  or  what 
could  be  deemed  equivalent  to  it,'  and  the  defendant  was 
therefore  not  hound  by  an  order  of  the  court  of  Chancery  in 
England  made  in  his  absence,  and  sought  to  be  enforced  against 
him  in  India.  This  does  not  conflict  with  the  view  that  a 
person  who  has  actual  notice  of  a  suit,  suflBcient  to  give  him  an 
opportunity  of  defending  it,  may  be  bound  by  it,  or  support  the 
contention  that  he  is  not  bound  by  the  judgment  unless  the 
notice  is  regularly  served."^®  So  also  in  Jones  v.  Zahru  MaU^^ 
Frizelle,  J.,  said :  ''  It  is  not  stated  for  them  (the  defendants) 
in  appeal  to  this  court  that  they  did  not  receive  notice,  but  if  it 
happened  to  turn  out  to  be  a  fact  that  they  received  no  notice 
and  merely  did  not  put  in  this  plea,  because  they  dispuied  the 
jurisdiction  of  the  Nahan  court  ah  initio^  this  would  necessitate 
the  dismissal  of  the  suit,  not  only  as  affecting  the  jurisdiction 
of  the  Nahan  court  -  for  no  court  has  jurisdiction  to  decide  a  case 
against  a  person  without  allowing  him  the  opportunity  of  a 
liearing— butalsoon  the  ground  that  to  pronounce  such  a  judg- 
ment would  be  contrary  to  the  principles  of  natural  justice." 
In  Bardwell  v.  Gollins^^^  the  Minnesota  Supreme  Court  said ; 
*'  In  proceedings  iri  rem^  as  in  admiralty,  and  the  like,  where  the 
process  of  the  court   goes   against  the  thing,  which  is  in  the 
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custody  of  the  court,  and  is  technically  the  defendant,  and 
persons  are  not  made  parties  to  the  suits,  but  come  in  rather  as 
interveners,  it  is  not  essential  to  the  jurisdiction  that  the 
persons  having  an  interest  in  the  thing  to  be  affected  by  the 
judgment  should  have  personal  notice  of  the  proceeding,  or 
in  fact  any  other  notice  than  such  as  is  implied  in  the  seizure 
of  the  thing  itself.  There  are  other  proceedings  in  the  nature 
of  proceedings  in  renij  many  of  them  not  strictly  judicial,  and 
none  of  them  proceedings  according  to  the  course  of  Common 
law, — such  as  the  probate  of  wills,  administration  on  the 
estates  of  deceased  persons,  the  exercise  of  the  right  of  emi- 
nent domain,  the  exercise  of  the  power  of  taxation,— which 
affect  property  rights,  but  in  which  personal  notice  to  persons 
interested  in  the  subject  or  object  of  the  proceedings  has  never 
been  deemed  necessary.  Some  form  of  substituted  service  of 
notice,  as  by  publication,  has  always,  from  considemtions  of 
public  policy  or  necessity,  been  deemed  appropriate  to  such 
proceedings,  and  hence,  as  to  them,  *dne  process  of  law/ 
But  we  think  that,  from  the  earliest  period  of  English  juris- 
prudence down  to  the  present,  as  well  as  in  the  jurisprudence 
of  the  United  States  derived  from  that  of  England,  it  has 
always  been  considered  a  cardinal  and  fundamental  principle 
that,  in  actions  in  personatn  proceeding  according  to  the 
course  of  Common  law,  personal  service  (or  its  equivalent,  as 
by  leaving  a  copy  at  his  usual  place  of  abode)  of  the  writ, 
process,  or  summons  must  be  made  on  all  defendants  resident 
and  to  be  found  within  the  jurisdiction  of  the  court.  We  do 
not  mean  that  the  term  *  proceeding  according  to  the  course  of 
the  common  law,'  as  used  in  the  books*  is  to  be  understood  as 
meaning,  necessarily  and  always,  personal  or  actual  service  of 
process ;  for  although  service  by  publication  is  of  modern 
origin,  there  has  always  been  some  mode  by  which  jurisdiction 
has  been  obtained  at  common  law  by  something  amounting  to 
or  equivalent  to  constructive  service,  where  the  defendant  could 
not  be  found  and  served  personally.  But  what  we  do  mean  to 
assert  is,  that  the  right  to  resort  to  such  constructive  or  sub* 
stituted  service,  in  personal  actions  proceeding  according  to 
the  course  of  the  Common  law,  rests  upon  the  necessities 
of  the  case,  and  has  always  been  limited  and  restricted 
to  cases  where  personal  service  could  not  be  made  because  the 
defendant  was  a  non-resident,  or  had  absconded,  or  had  con- 
cealed himself  for  the  purpose  of  avoiding  service.  As  showing 
what  means  were  resorted  to  as  amounting  or  equivalent  to 
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constructive  service,  and  how  strictly  it  v^ras  limited  to  cases 
of  necessity  by  both  courts  of  Common  law  and  Courts  of 
Chancery,  reference  need  only  be  had  to  3  Blackstone's  Com- 
mentaries, 283,  444.  As  a  substitute  for  the  means  formerly 
resorted  to  in  England  in  such  cases,  most  of  the  American 
States  have  adopted  service  of  the  process  or  summons  by  pub- 
lication. But  we  have  found  no  statute,  except  the  one  now 
under  consideration,  which  has  assumed  to  authorize  such  a 
mode  of  service,  and  have  found  no  case  where  its  validity  has 
been  sustained  by  the  courts,  except  as  to  defendants  who 
could  not  be  found  within  the  jurisdiction,  either  because  of 
non-residence,  or  because  they  had  absconded,  or  concealed 
themselves  to  avoid  the  service  of  process.  We  think  this  will 
be  found  true  in  every  instance,  from  the  earliest  decisions  on 
the  subject  down  to  the  latest  utterance  of  the  Supreme  Court 
of  the  United  States  in  Arndt  v.  Griggs,^^  in  which  that  court 
took  occasion  to  set  at  rest  some  misapprehensions  as  to  the 
scope  of  their  previous  decision  in  Hart  v.  SansomJ^^*' 

230.     In  every  attempt  that  has  been  made  at  a  classifica- 
Foreien     iudinnent     to     *^^^  ^'  defeuces  against    the    recognition 
be  re9  judicata  must     of  foreign  judgments,    the  fraud  of  the 
not  have  been  obtained     opposite    party    has    always     been     put 
by  fraud.  forward  prominently  as  a  sufficient  excuse 

for  refusing  this  recognition.  This  has,  in  most  cases,''  been 
taken  as  a  truth,  which  it  does  not  reqtiire  any  argument  to 
support.  So  strict  is  the  rule  as  to  fraud,  that  it  is  allowed 
effect  even  as  against  the  judgment  of  a  court  in  a  sister  State 
in  the  United  States.  It  has  thus  been  held  in  a  number  of 
cases  there,  that  the  defence  of  fraud  in  obtaining  a  judgment 
may  be  made  by  plea  in  a  court  of  law,  to  an  action  upon  such 
judgment  from  another  State,'*  though  the  question  as  to  how 
far  those  cases  were  correctly  decided  does  not  require  to  be 
discussed  in  this  Work.  And  the  principle  underiying  the  rule 
was  well  explained  in  Murray  v.  Murraj/f^^  iu  which  the 
Oregon  Supreme  Court  held  that,  **  a  judgment  of  a  sister 
State  could  be  attacked  collaterally  for  fraud  by  a  party  when 
offered  in  evidence  in  the  courts  of  this  State,  for  the  reason 
that  the  party  sought  to  be  affected  thereby  has  no  opportunity 
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to  attack  it  in  our   own  courts  by  a  direct  proceeding,  and 
should  not  be  required  to  go  into  a  foreign  State  to  do  so.** 
And  the  fraud  in  order  to  have  this  effect  is  made  up  of 
the  same  constituents  as  in  an  action  of  deceit,  it  being  neces- 
sary,  however,  that  there    must  be  fraudulent  allegations  and 
representations  designed  and  intended  to  mislead,  with  know- 
ledge of  their  falsity,  and  resulting  in  damaging  deception.     In 
Gastriqtie  v.  Behrens^  it  was  held  that  a  mere  concealment  of 
facts    would   not  afford  suflScient   ground    to  avoid   a  foreign 
judgment,    and    also    that    the    fraud    to    be    a    good   plea 
must   not   be    anything  that    was    before    the  foreign    court 
and   virtually    decided    by    it.       In    Gammell    v.    Sewelly^^ 
Martin,    B.,    in    delivering   the  judgment  of  the    Exchequer 
Court,  said  that  the  fraud  must   be    that   in    procuring    the 
judgment,    such    as    collusion     or     the    like,    or    fraud    in 
the    court    itself,  and  thnt  it  could   not  be  set   up  against   a 
foreign  judgment  that  the  defence  to  the  suit  in  which  it  was 
rendered,  was  fraudulent.       The  decision  on  appeal   by   the 
Exchequer  Chamber  was  ba^ed  on  other  grounds.     In  Crawley 
V.  IsaacSf^^   the   plea   of  the  foreign   judgment   having    been 
obtained  on  a  false  affidavit,  was  overruled  on  the  ground   that 
it  was  a  proper  ground  of  appeal  from  the  judgment,  but  could 
not  be  taken  cognizance  of  by  the  English  Court  in  which  the 
judjrment  was  sought  to  be  enforced.   The  same  view  has  some- 
times been  taken  by    the    American  Courts  also.     Thus  it   was 
held    in    Tebbetts   v.    Tilton^^  that    where  the    fact   of  fraud 
was    involved    in    the    issue*    it  would   not    be    a    sufficient 
ground    for  impeaching    the  judgment.     So  also  if  the  fraud 
ought    to   have    been    tried    in  the  original  action,    it    cannot 
be  set  up,  even  although  it  was   unknown  and   undiscovered 
at  the  lime   of  the  trial.'*^     In  Hilton  v.   Guj/oU^"^^  it  was  held 
that  **  a  foreign  judgment    in  personam    rendered    in    a   court 
of  a  civilized  country  having  jurisdiction  of  the  subject-matter, 
in  a  cause  involving  the  consideration    of  ordinary    mercantile 
transactions  between  the  parties,  and    in    which    the   defendant 
appeared  and  took  part  in  the  proceedings,  cannot  be  impeached 
when  sued  on  here,  although,  at  the  trial,  the  defendant  was  denied 
the  benefit  of  our  rules  of  evidence  and  procedure,  and  although 
the  judgment  was  based  on  false  testimony  and  was  erroneous." 
On  the  other  hand,  it  has  sometimes  been  held  in  England 
also,  that  a  foreign  judgment  obtained  by  the  fraud  of  a  party 
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*^  3  H.  &  N.  649.  ««  Adami  o.  Adams,  61  N.  H.  388. 

»•  18  L.  T.  3».  I      *i  42  Fed.  B»p,  24». 


Digitized  by 


Google 


596      FALSE  TESTIMONY  IN  COURT  WILL  NOT  AVOID  JUDGMENT.  [8.  280 

cannot  be  enforced  in  an  action   brought  by  him  in  an  English 
Court,  although  the  question  whether  the  fraud  had  been  per- 
petrated was  investigated  in  the  Foreign  Court  and  decided  in 
the  negative.     Thus  in  Ahoulof\.  Oppenheimert"^  Sk  suit  was 
brought  on  a  foreign  judgment,   whereby   defendant  had  been 
ordered  to  return   certain  goods  to  plaintiff  or  to  pay  her  their 
value.     The  defendant  replied  that  the  judgment  had  been  ob- 
tained by  the  plaintiff's  fraud  in  fraudulently  representing  to  the 
Foreign  Court  that  the  goods  were  not  in  plaintiff's  possession ; 
and  it  was  held  that  the  defence  would  be  good,  even  although  the 
question  whether  the  fraud  had  been  perpetrated,  was  investigated 
in  the  Foreign  Court,  and  it  was  there  decided  that  the  fraud  had 
not  been  committed.  It  was  argued  that  the  Foreign  Court  '*  had 
jurisdiction  to  examine  the  defence  and  did  examine  it,  and  came 
to  the  conclusion  against  the  defendants."    But  Lord  Coleridge 
said  :     *'  It  has   been    suggested    that   there  ought  to  be  some 
limitation  as  to  the  rule,  that  the  obligation  arising  on  the  judg- 
ment of  a  Foreign  Court  can  be  annulled  by  the  defence  that  the 
Foreign  Court  has  been  misled,  and  not  mistaken,  if  under  any 
circumstances  the  fraud  could  have  fbeen)  brought  under  the 
notice  of  the  Foreign  Court.     I  do  not  think   that  the  general 
proposition,  broad  as  it  is,  is  to  be  subjected  to  auy  limitation  of 
that  kind  ;  and    I  am  of  opinion  that   the  fraud   of  the  person 
who  has  obtained  the  foreign  judgment,  is  none  the  less  capable 
of  being  pleaded  and  proved  as  an   answer  to  an  action  on  the 
foreign  judgment   in   a   proceeding  in  this   country,    because 
the  facts  necessary  to  be  proved  in  the  English  Courts  were  sup* 
pressed   in    the  Foreign    Court  by  the  fraud  on  the  part  of  the 
person  who  seeks  to  enforce  the  judgment,  which  the  Foreign 
Court  was  by    that  person   misled  so  as  to  pronounce.     Where 
a  fraud   has  been    successfully    perpetrated  for   the  purpose  of 
obtaining  the  judgment  of  a  court,  it  seems   to  me    fallacious 
to  say,  that  because  the  Foreign  Court  believes  what  at  the  mo- 
ment it  has  no   means  of  knowing   to   be  false,    the   court  is 
mistaken  and  not  misled ;   it  is  plain  that  if  it  had  been  proved 
before   the   Foreign   Court  that   fraud    had    been    perpetrated 
with  the  view   of  obtaining  its  decision,    the  judgment  would 
have  been    different    from  what  it  was."     Lord  Justice   Brett 
went  still  further,  and  said   that  even   assuming  that  the  plajn- 
tiff^s  fraud  was  alleged  by   the  defendants  in   the  suit  in  the 
Russian  Courts,  and  that  they  gave   evidence  in  support  of  it, 
and  even  **  gave  the  very  same  evidence  which  they  propose  to 
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adduce  in  this  action  ;  nevertheless  the  defendants  will  not  be 
debarred  at  the  trial  of  this  action  from  making  the  same 
charge  of  fraud  and  from  adducing  the  same  evidence  in 
support  of  it  ;  and  if  the  High  Court  of  Justice  is  satisfied  that 
the  allegations  of  the  defendants  are  true,  and  that  the  fraud 
was  committed,  the  defendants  will  be  entitled  to  succeed  in 
the  present  action."  A  similar  view  appears  to  have  been 
taken  in  some  other  cases,*'  but,  as  pointed  out  by  Mr.  Figott,'^* 
they  •♦  do  not  carry  the  principle  any  further  than  that  enun- 
ciated in  Ahouloff  V.  OppenheimeTy  the  fraud  in  each  case 
having     been     in    effect    perjury    in    the    Foreign    Court." 

The  difl&culty  which  seems  to  be  involved  in  the  foregoing 
decision  is,  that  although  the  Foreign  Court  may  have  investi- 
gated the  defence  of  fraud  when  set  up,  and  although  it  may 
have  given  a  decision  on  that  point,  our  courts  will  neverthe- 
less entertain  the  same  point  over  again.  Mr.  Pigott  observes 
that  the  fraud  alleged  in  this  case  was  nothing  different  from 
an  allegation  of  perjury,  that  if  the  Foreign  Court  had  been 
misled  by  fraudulent  statements,  an  appeal  could  lie  from  the 
judgment,  and  that  •*  defendants  in  foreign  judgment  actions 
will  only  be  too  ready  to  allege  this  kind  of  fraud,  and  as  it 
has  been  decided  to  be  a  good  plea,  it  will  invariably  be  re- 
sorted to,  not  so  much  for  the  purpose  of  establishing  the 
obligation,  but  as  a  convenient  method  of  obtaining  a  re- 
hearing of  the  case  upon  its  merits/**^  Referrinj^  to  the  argu- 
ment on  which  the  decision  in  Abouloffv.  Oppenheimer  redied, 
Mr.  Vanfleet  says:  **  According  to  that  logic,  a  suit  would 
never  end.  It  could  always  be  alleged  that  the  court  was 
deceived  in  the  last  suit  tried.  Why  the  Russian  Court  was  not 
as  competent  as  any  other  to  determine  what  the  truth  was,  or 
why  it  was  not  as  competent  to  detect  the  false  testimony  of 
the  defendant,  that  learned  court  did  not  point  out.  A  court 
is  always  misled  and  deceived  before  it  will  render  an  erroneous 
decision.  The  defendant  in  the  Russian  Court  had  the  oppor- 
tunity to  show  any  cause  that  existed  why  the  plaintiff  ought 
not  to  recover.  If  he  failed  to  raise  the  proper  issues,  it  was  his 
own  fault.  He  ought  to  have  seen  to  it  that  the  Court  was  not 
deceived.**^  As  another  sort  of  fraud,  Crompton,  J.,  observed 
in  Castrique  v.  BehrenSf^^  that  ♦♦where  by  the  contrivance  of  the 
plaintiffs   the  proceedings  were  such  that  the  defendant  had  no 
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opportunity  to  appear  in  the  Foreign  Court  and  dispute  the 
allegations,"  it  would  be  a  good  defence  to  the  action  on  the 
foreign  judgment. 

231 .     Considerations  of  public  policy  are  generally  allowed 
Foreign  judgment  to     ^^  prevent  a  recognition  of  foreign  judgments 
'    he  res  judicata  mxiBt     by  the  courts  of  a  Country  when    they  are 
not  sustain  a  claim     in  contravention  of  the    general  policy  and 
founded ona breach     jh^  principles   of    the  Government  of  that 
aw.  country.     This  is  admitted  by  almost  every 

writer  on  International  law^  and  has  even  been  adopted  in 
the  Codes  of  some  of  the  countries.  M.  Constant  says  that 
it  appears  certain  that  the  tribunal  giving  the  exequatur  for  the 
enforcement  of  a  foreign  judgment  must  assure  itself  that  judg- 
ment  ne  parte  atteinte  ni  a  la  morailte,  ni  d  Vordre,  ni  au 
droit  public  da  VEiat  on  elle  doit  Hre  exScutee.*^  The  Italian 
Code  of  Civil  Procedure  expressly  provides  that  before  the 
grant  of  the  exequatur^  the  court  asked  for  it  should  ex- 
amine 86  las  sentenza  contenga  disposizioni  contrarie  air 
ordine  publico  o  al  diritto  publico  interno  del  regnoJ^  The 
Belgic  Civil  Procedure  Code  similarly  requires  the  court  to 
see  if  la  decision  ne.  contient  rien  de  contraite  a  Vordre  public^ 
Qux  princtpes  He  Cordre  public  belge.^^  Such  provisions  are, 
however,  not  to  be  construed  too  literally.  Speaking  of  the 
provision  of  the  French  Code,  M.  Moreau  says:  "JE/fe 
nimplique  qu'on  doive  refuser  Vexequatur  a  tout  jugemenl 
etranger  qui  aurait  jaxt  I' application  d^une  loi  etrangere 
contraire  a  une  de  ces  dispositions  qui  dans  nos  Codes  sont  d 
considerer  comme  d'ordre  public.  Tout  ce  qu'on  peut  et 
doit  exigety  c*est  que  I'effet  a  produire  par  le  jugement  ne 
soil  pas  contraire  a  notre  ordre  public  ;  si  eel  effet  ne  blesse 
pas  ses  regies  essentielles,  il  importe  peu  a  la  Souverainete 
fran^aise  que  la  loi  dont  il  a  ete  fait  application  ct  f  etranger 
soit^  mime  sur  un  point  inter essant  l^ ordre  public^  confer  me 
ou  contraire  6  notre  legislation.^^  The  German  Code  of  Civil 
Procedure,  still  more  like  the  Indian  Civil  Procedure  Code, 
provides  that  execution  will  be  refused  when  the  execution 
would  constrain  the  doing  of  an  act  that  is  forbidden  by  the 
German  law.*^ 

The  Indian    rule  is   enacted    in    still    broader  words,  nnd 
provides   that  a  foreign  judgment  to  constitute  res   judicata 
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in  this  country  must  not  sustain  a  claim  ft>unded  on  a  breach 
of  Indian  Law.  Mr.  Pigott  expresses  il  as  his  opinion  that 
the  defence  in  an  action  on  a  foreign  judgment  **  must  rest 
on  the  ground  that  the  enforcement  of  the  judgment  would 
involve  a  violation  of  English  public  law."  In  Rousillon  v. 
Rotisillon^^^  the  question  was  in  regard  to  a  contract  made 
abroad  in  restraint  of  trade  in  England,  and  Fry,  J,,  said :  **  It 
appears  to  me  plain  on  general  principles  that  this  court  will 
not  enforce  a  contract  against  the  public  policy  of  this  country, 
wherever  it  may  be  made,"  and  declined  to  enforce  ajudgment 
of  the  French  Court  which  had  condemned  the  defendant 
to  pay  damages  for  breach  of  the  said  contract.  In  De  Brimont 
V.  Penniman,^^  a  decree  had  been  given  by  a  French  Court  to 
a  Frenchman  for  maintenance  against  his  father-in-law,  a  citizen 
of  America,  in  accordance  with  a  French  statute  providing 
for  a  needy  son-in-law's  maintenance  in  a  certain  case  bv  the 
father-in-law.  The  New  York  Supreme  Court  refused  to  enforce 
the  judgment  on  the  ground  that  the  French  statute  was  not 
founded  on  general  principles,  but  was  local  in  its  nature  and 
operation,  and  of  the  character  of  a  Police  Regulation,  being 
designed  to  regulate  the  domestic  relations  of  those  residing  in 
France,  and  to  protect  the  public  against  pauperism.**  It  is  quite 
settled  that  judgments  proceeding  on  the  revenue^^  or  penal  laws 
of  another  country  will  not  be  enforced.  In  FoUiott  v.  Ogden^^ 
it  was  admitted  that  by  the  criminal  sentence  of  attainder  of  one 
sovereign  independent  state,  no  personal  disability  to  sue  in 
another  was  created,  although  it  had  that  effect  in  the  State 
where  the  sentence  was  pronounced,  and  Lord  Loughboroueh 
C.  J.,  further  said  that—"  if  the  penal  laws  of  a  foreio-n 
country  do  not  in  themselves  import  a  personal  disability  *^to 
sue  in  this,  neither  do  they,  by  divesting  the  property  of  a  per- 
son in  that  country,  take  away  his  right  of  action  in  England.** 
Lord  Watson,  in  delivering  the  judgment  of  the  Privy  Council 
in  the  recent  case  of  Huntington  v.  Attrill,^^  g^jj  .  <«  Their 
Lordships  cannot  assent  to  the  proposition  that,  in  considerimr 
whether  the  present  action  was  penal  in  such  sense  as  to  ousl 
their  jurisdiction,  the  courts  of  Ontario  were  bound  to  pay 
absolute  deference  to  any  interpretation  which  might  have 
been  put  upon  the  statute  of  1875  in  the  state  of  New  York 
They  had  to  construe  and  apply  an  international  rule,  which 

»»  14  Ch.  D.  861.  I       »•  1  H.  Bl.   185. 
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iR  a  matter  of  law,  entirely  within  the  cognizance  of  the  Foreign 
Court  whose  jurisdiction  is  invoked.     Judicial  decisions  in  the 
State  where  the  cause  of  action  arose  are  not  precedents  which 
must  be  followed,    although   the    reasoning  upon    which    they 
are   founded   must  always   receive   careful  consideration,  and 
may  be  conclusive.     The  court  appealed   to   must   determine 
for  itself,  in  the  first  place,  the  substance   of  the  rights   sought 
to  be  enforced ;   and,  in  the  second  place,  whether  its  enforce- 
ment would,  either  directly  or  indirectly,  involve  the  execution 
of  the   penal  law  of  another  state.     Were  any  other  principle 
to  guide  its  decision,    si  court  might  find  itself  in   the  position 
of  giving   effect  in  one   case   and   denying  effect  in    another, 
to  suits  of  the  same  character,  in  consequence  of  the  causes  of 
action  having  arisen  in  different  countries;  or  in  the    predica- 
ment of  being   constrained  to   give  effect  to  laws   which  were, 
in    its  own  judgment,  strictly   penal.     The  general  law  upon 
this  point   has  been   correctly  stated   by  Mr.  Justice  Story  in 
his  Conflict  of  Laws,  and  by    other  text   writers;     .... 
The    rule  has   its   foundation   in  the  well  recognised  principle 
that  crimes,  including  in  that    term    all    breaches    of  public 
law    punishable    by    pecuniary   mulct   or   otherwise,   at    the 
instance  of  the  State  Government,  or  of  some  one  representing 
the   public,   are   local  in  this  ^ense,  that  they  are  only  cog- 
nizable and  punishable  in  the  country  where  they  were   com- 
mitted*    Accordingly  no  proceeding,  even  in  the  shape  of  a 
civil  suit,  which  has  for  its  object  the  enforcement  by  the  State, 
whether  directly  or  indirectly,  of  punishment  imposed  for  such 
breaches  by  the  lex  fori^  ought  to  be  admitted  in  the  courts  of 
any  other  country.     Their   Lordships  have  already  indicated 
that,  in  their  opinion,  the  phrase   ^  penal  actions'  which  is  so 
frequently  used  to  designate  that  class  of  actions  which,  by  the 
law  of  nations,  are  exclusively  assigned  to  their  domesticybrt^m, 
does  not  afford  an  accurate  definition.     In  its  ordinary  accep> 
tation,  the  word  *  penal,*  may  embrace  penalties   for  infrac- 
tions of  general  law  which  do  not  constitute  offences  against 
the  State ;  it  may  for  many  legal  purposes  be  applied  with  per- 
feet  propriety  to  penalties  created  by  contract ;  and  it,  therefore, 
when  taken  by  itself,  fails  to   mark   that   distinction    between 
civil  rights  and  criminal  wrongs  which  is  the  very  essence  of  the 
international  rule.     The  phrase  was  used  by  Lord  Loughborough 
and  by  Mr.  Justice  Buller  in  a    well-known  case  and   also   by 
Chief  Justice  Marshall,  who,  in  the  Antelope^^  thus  stated  the 
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rule  with  no  less  brevity  than  force :  '  The  courts  of  no 
country  execute  the  penal  laws  of  another/  Read  in  the  light 
of  the  context,  the  language  used  by  these  eminent  lawyers  is 
quite  intelligible,  because  they  were  dealing  with  the  conse- 
quences  of  violations  of  public  law  and  order,  which  were 
unmistnkably  of  a  criminal  complexion.  But  the  expressions 
*  penal '  and  *  penalty  '  when  employed  without  any  qualifica- 
tion«,  express  or  implied,  are  calculated  to  mislead,  because 
they  are  capable  of  being  construed  so  as  to  extend  the  rule  to 
all  proceedings  for  the  recovery  of  penalties,  whether  exigible 
by  the  State  in  the  interest  of  the  community,  or  by  private 
persons  in  their  own  interest.  The  Supreme  Court  of  the 
United  States  had  occasion  to  consider  the  international  rule  in 
Wisconsin  v.  The  Pelican  Insurance  Company. ^^  By  the  statute 
law  of  the  State  of  Wisconsin,  a  pecuniary  penalty  was 
imposed  upon  corporations  carrying  on  business  under  it  who 
failed  to  comply  with  one  of  its  enactments.  The  penally 
was  recoverable  by  the  Commissioner  of  Insurance,  an  official 
entrusted  with  the  administration  of  the  Act  in  the  public 
interest,  one-half  of  it  being  payable  into  the  state  treasury, 
and  the  other  to  the  Commissioner,  who  was  to  defray  the  costs 
of  prosecution.  It  was  held  that  the  penalt}^  could  not  be 
enforced  by  the  Federal  Court,  or  the  judiciary  of  any  other 
State.  In  delivering  the  judgment  of  the  bench,  Mr.  Justice 
Gray,  after  referring  to  the  text  books,  and  the  dictum  by  Chief 
Justice  Marshall  already  cited,  went  on  to  say:  *Therule  that 
the  courts  of  no  country  execute  the  law  of  another  applies  not 
only  to  prosecutions  and  sentences  for  crimes  and  misdemea- 
nours, but  to  all  suits  in  favour  of  the  State  for  the  recovery  of 
pecuniary  penalties  for  any  violation  of  statutes  for  the  protec- 
tion of  its  revenue  or  other  municipal  laws,  and  to  all  judgments 
for  such  penalties/  Their  Lordships  do  not  hesitate  to  accept 
that  exposition  of  the  law,  which,  in  their  opinion,  discloses  the 
proper  test  for  ascertaining  whether  an  action  is  penal  within 
the  meaning  of  the  rule.  A  proceeding,  in  order  to  come  within 
the  scope  of  the  rule,  must  be  in  the  nature  of  a  suit  in  favor  of 
the  State  whose  law  has  been  infringed.  All  the  provisions  of 
municipal  statutes  for  the  regulation  of  trade  and  trading 
companies  are  presumably  enacted  in  the  interest  and  for  the 
benefit  of  the  community  at  large;  and  persons  who  violate 
these  provisions  are,  in  a  certain  sense,  offenders  against 
the   State   law,    as     well    as    against   individuals    who    may 

«»  127  U.  B.  (20  DaTia),  2«5. 
7fi 


Digitized  by 


Google 


602  JUDGMENT  MU8T  NOT  CONTRAVENE  INDLVN  LAW.  [S.  231. 

be  injured  by  their  misconduct.  But  foreign  tribunals 
do  not  regard  these  violations  of  statute  law  as  offences 
against  the  State,  unless  their  vindication  rests  with  the  State 
itself,  or  with  the  coramunity  which  it  represents.  Penalties 
may  be  attached  to  them,  but  that  circumstance  will  not  bring 
them  within  the  rule,  except  in  cases  where  tliese  penalties  are 
recoverable  at  the  instance  of  the  State,  or  of  an  oflBcial  duly 
authorized  to  prosecute  on  its  behalf,  or  of  a  member  of  the 
public  in  the  character  of  common  informer.  An  action  by  the 
latter  is  regarded  as  an  actio  popularis  pursued,  not  in  his 
individual  interest,  but  in  the  interest  of  the  whole  community." 
Vice-Chancellor  Wood  in  Simpson  v.  Fogo/"^  said :  <*  I 
confess  I  yield  to  those  judges  constituting  the  court  in 
Gastrigue  y.  Imrie^  who  considered  that  even  in  the  case  of 
a  judgment  in  r«m,  if  there  were  on  the  face  of  the  judgment 
a  perverse  and  deliberate  refusal  to  recognize  tlie  law  of  the 
country  which  ha-^  conferred  the  property,  every  thing  having 
been  rightly  done  to  acquire  the  property,  that  in  such  a  case 
it  would  be  the  duty  of  a  court  to  refuse  to  recognize  the  efficacy 
of  such  a  judgment.'*  But  even  where  a  foreign  court,  not  of 
admiralty,  has  decided  a  case  professedly  but  erroneously  on  our 
law,  our  court:*  are  not  concluded  by  such  a  decision.*^*  It  is 
observed  in  Smith's  Leading  Cases  in  the  note  to  the  Duchess  of 
Kingston's  case*'-  that  **  there  is  considerable  authority  for  saying 
that  where  a  judgment  of  a  foreign  court  is  given  in  perverse 
and  wilful  disregard  of  the  law  of  England  when  clearly  and 
plainly  put  before  it,  it  would  not  be  enforced  by  the  tribunals 
of  this  country,  though  the  defect  be  not  apparent  on  the  face 
of  the  proceedings .*'  This  was  the  opinion  expressed  by  some 
of  the  members  of  the  Court  of  Exchequer  Chamber  in 
Castrique  v.  Imrie^^^  in  which  case,  Cockburn,  C.  J.,  referring 
to  the  judgment  of  a  French  Court,  said  that  "it  professed  to  be 
acting  on  the  law  of  England?  not  to  be  setting  up  the  law  of 
France  as  over-riding  it.  All  that  can  be  said,  therefore,  is  that 
they  have  misconceived  the  English  law,  and  that  the  judgment 
was  erroneous.  But  the  result  of  the  authorities  on  this  subject 
clearly  establishes  that  a  judgment  in  rein  of  a  foreign  tribunal, 
turning  on  a  question  of  English  law,  cannot  though  erroneous 
be  questioned  by  a  court  in  this  country  any  more  than  if,  turn- 
ing on  the  law  of  the  country  to  whicli  the  tribunal  belonged, 
it  had  been  erroneous  with  reference  to  the  latter." 

«o  82  L.  J.  Gh.  249.  I       «2  2  Sm.  L.  C.  848. 

•1  Herxn.  Uomm.  679.  «»  8  0.  B.  (N.  8.)  405. 

Gastriqae  9.  Imrie,  L.  B.  4  H.  L.  414.  | 
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232.     Foreign  judgments  in  rem  stand    on   a  footing 
somewhat    different  from  that   of  do- 
Recognition  of  foreign     ^^^^^j^  judgments    in   rem   as    well  as 
jnagments  tn  rem,  ^  ,  *^       9  -       •         •     ^ 

from  that  of  foreign  judgments  m  per- 
sonam. Their  recognition  and  enforcement  is  still  void  of 
express  legislative  sanction,  as  while  they  are  beyond  the 
rule  of  res  judicata  enunciated  in  the  Civil  Procedure 
Code,  there  is  nothing  in  the  Indian  Evidence  Act  to  in- 
dicate that  its  provisions  relating  to  judgments  in  rem  can 
be  construed  so  as  to  include  foreign  judgments.  It  will 
have  been  noticed,  however,  that  on  general  principles  of 
justice  and  equity  they  receive  full  recognition  by  the  courts 
of  British  India  on  the  analogy  of  the  practice  of  the  English 
courts.  Several  instances  of  such  recognition  have  been 
referred  to  above  in  this  chapter  and  in  the  preceding  one. 
A  foreign  judgment  in  rem  concerning  movable  property  is 
**  by  the  general  consent  of  nations  conclusive  against  the 
whole  world. *'  Dr.  Story  says:  **  In  all  these  cases  the 
same  principle  prevails,  that  the  judgment  acting  in  rem 
shall  be  held  conclusive  upon  the  title,  and  the  transfer  and 
disposition  of  the  property  itself,  in  whatever  place  the  same 
property  may  afterwards  be  found,  and  by  whomsoever  the 
latter  may  be  questioned,  and  whether  it  be  directly  or  in- 
cidentally brought  in  question/*^^  Even  foreign  judgments 
in  rem  based  on  the  revenue  laws  of  the  foreign  country 
appear  entitled  to  universal  recognition,  when  there  has 
been  a  vesting  of  property  in  consequence  of  them/'^  Mr. 
Herman  speaks  of  it  as  a  settled  principle  that  probate  pro- 
ceedings ''  have  no  effect  whatever  in  other  States,  and  an 
administrator  or  guardian  will  not  be  recognized  as  a  party 
beyond  the  territorial  jurisdiction  of  the  court  from  which 
he  derives  his  powers.  He  is  not  even  permitted  to 
bring  a  suit  jointly  with  a  domestic  administrator.*'^^^^ 

There  is  considerable  authority,  however,  for  holding 
that  the  adjudications  of  foreign  courts  in  matters  of 
probate  jurisdiction,  such  as  the  proof  of  wills  and  the  grant 
of  administration  or  letters  testamentary,  are  recognized  as 
being  of  ubiquitous  authority  and  universally  conclusive.^^ 
In  Doglioni  v.  Crispin^^^  it  appeared  that  a  foreign  court  had, 

«*  Wilkinson  v.  Hall,  6  Gray.  568.  I       «*  Hughes  o.  Cornelius,  3  Shower,  233. 
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on  the  death  of  a  person  domiciled  within  the  local  limits 
of  its  jurisdiction,  found  that  he  had  died  domiciled  there 
and  intestate,  and  that  C  was  his  natural  son,  and  as  such 
entitled  by  the  law  of  that  country  to  inherit  his  father's 
property.  It  was  held  that  the  Probate  court  iu  England 
was  bound  by  the  judgment  of  the  f6reign  court,  and  had 
therefore  rightly  admitted  C  to  be  heard  as  contradictor 
to  a  will  set  up  in  the  latter  country  as  having  been  made 
by  the  decedent  disposing  of  his  personal  property  there. 
It  was  argued  in  this  case  that  the  litigating  parties  before 
the  Probate  court  were  not  the  same  as  those  before  the 
Foreign  court,  and  that,  at  least,  they  did  not  appear  sustain- 
ing the  same  character,  the  appellant  litigating  as  a  person 
entitled  to  insist  on  a  will,  while  in  the  Foreign  court  she 
sued  as  the  party  in  possession  of  the  personal  estate  of 
the  deceased.  Lord  Cranworth,  however,  did  not  feel  the 
force  of  this  objection  and  said  :  ''The  respondent  is  not 
insisting;  here  on  the  Portuguese  decision  as  a  bar  to  the 
appellant's  demand  on  the  mere  ground  that  it  is  res 
judicata^  but  on  the  ground  that  it  is  the  decision  of  a 
court  of  exclusive  jurisdiction,  a  decision  which  we  are 
bound  to  receive  without  inquiry  as  to  its  conformity 
or  non-conformity  with  the  laws  of  the  country  where 
it  was  pronounced."  In  Niboyet  v.  Nibot/et^^^  even  Brett, 
J.,  in  his  dissentient  judgment  said  of  a  judgment 
on  a  question  of  status,  that  •*  it  is,  if  binding  at  all,  not 
only  a  binding  judgment  as  between  the  parties  to  the  suit, 
but  is  to  be  recognized  as  binding  in  all  suits  and  by  all 
parties.  Such  a  judgment,  where  the  jurisdiction  of  the 
court  which  made  it  is  recognized,  is  treated  as  binding 
and  final  not  only  by  the  courts  of  the  same  country  but 
by  the  courts  of  all  countries." 

Similarly,  '*  it  has  been  held  in  regard  to  bankruptcy 
proceedings  that  what  is  a  discharge  of  a  debt  in  the 
country  where  it  was  contracted,  is  a  discharge  of  it 
everywhere."  This  was  laid  down  by  Lord  Mansfield 
in  Ballantine  v.  Goldlng,^^  and  recognized  in  Hunter  v. 
PottsJ^''     These  cases  were  followed  in  PoMer    v.   Brown^^^ 

a  Kcuyou,  C.  J.,  Sill' I  in  this  case  :  '•  On  the  jircncral  r  >()ii  of  the  thing,  no  doubt 
coul«l  he  entertained  but  that,  by  the  laws  of  this  eouiitry.  uncontradieted  by  the  laws  of 
anv  other  country  where  ])ei'Sonal  pro|)erty  may  haj)pen  to  Ix;,  the  commissioners  of  a 
bankrupt,  may  di8i)ose  of  the  personal  property  of  a  bankrupt  i-esident   here,   though  such 

«»4  1MT».^  I       »»4.T.  R.  182. 

10  Cooko.  B.  L.  lob,  I       '»  5  East,  124. 
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in  which  Lord  Ellenborough,  C.  J.,  after  referring  to 
ihem,  said:  **  If  the  bankruptcy  and  certificate  would 
have  been  a  discharge  of  the  debt  in  America,  which  it 
clearly  would,  it  must,  by  the  comity  of  the  law  of  nations, 
recognized  in  the  cases  I  have  mentioned,  be  the  same 
here/'  The  same  appears  to  have  been  held  in  the  United 
States  in  Peck  v.  HibbardJ^  Mr.  Black  says  :^^  *«  Accord- 
ing to  the  general  doctrines  of  international  law,  the  dis- 
charge of  a  contract  by  the  law  of  the  place  where  it  is 
made  is  a  discharge  everywhere.  Therefore  if  a  contract  is 
made  and  to  be  performed  in  a  foreign  country,  and  a  regu- 
lar discharge  in  bankruptcy  has  been  obtained  by  the  debtor 
resident  there,  the  discharge  will  constitute  a  valid  defence 
to  the  contract,  wherever  the  creditor  may  be  domiciled,  or 
wherever  the  contract  may  be  put  in  suit.  But  in  respect 
to  contracts  not  made  or  to  be  performed  within  the 
country  granting  the  discharge,  it  could  of  course  have  no 
extra-territorial  validity,  as  against  non-resident  creditors, 
unless  they  came  in  and  took  part  in  the  proceedings. 
And  in  a  case  in  Pennsylvania,  where  the  question  was 
upon  a  judgment  rendered  by  a  Bavarian  Court  in  a  pro- 
ceeding in  bankruptcy,  allowing  the  claim  of  the  plaintiffs 
against  the  bankrupt,  but  the  latter  being  out  of  the 
country,  the  court  never  acquired  jurisdiction  of  his  person, 
it  was  held  that  an  action  of  debt  would  not  lie  on  the 
judgment."  ^^ 

The  most  familiar  examples  in  England  and  America 
of  foreign  judgments  in  rem  are  the  adjudications  of  Admi- 
ralty courts  in  cases  of  prize,  collision,  forfeiture,  and  the 
like.  And  these  decrees,  by  the  unanimous  and  emphatic 
voice  of  courts  and  jurists,  are  declared  to  be  binding  and 
conclusive  all  over  the  world.  **  The  reasons,"  says  Mr. 
Black,  '*  why  our  courts  accept  such  adjudications  as  final 
and  conclusive  are  founded  partly  on  the  consideration  that 
prize  courts  exists  and  discharge  their  functions  under  the 
recognition  of  the   law  of  nations, — being   thus,   in   some 

property  be  in  a  foreign  country.  .  .  .  During  the  progress  of  this  business  all  these 
parties  resided  in  England  ;  that  the  defendant  knowing  of  the  commission  and  of  the 
assignment,  in  order  to  gain  a  priority,  transmitter!  an  affidavit  to  Rhode  Island  to  obtain 
an  attachmen"  '*■  the  bankrupt's  property  there,  in  violation  of  the  rights  of  the  rest  of 
the  creditors,  \.  Jii  were  then  vested,  but  such  an  attempt  cannot  be  sanctioned  in  a 
court  of  law." 


*»»  62  Am.  Dec.  605.  I       '*  Kaehling  v,  Loberman,  2  Wook.  Not  Om 
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sense,  a  species  of  interngitional  tribunals,  exercising  an 
authority  which  must  be  respected  by  all  countries  which 
give  their  adherence  to  the  Jus  tjentium, — and  partly  on 
grounds  of  necessity  and  propriety.  Thus  the  United 
States  Supreme  Oourt  has  declared  that  the  law  on 
this  point  rests  on  three  very  obvious  considerations : 
^  the  propriety  of  leaving  the  cognizance  of  prize  cases 
exclusively  to  courts  of  prize  jurisdiction;  the  very 
great  inconvenience,  amounting  nearly  to  an  impossi- 
bility, of  fully  investigating  such  cases  in  the  courts  of 
common  law;  and  the  impropriety  of  revising  the  decisions 
of  maritime  courts  of  other  nations  whose  jurisdiction  is 
co-ordinate  throughout  the  world/^^  But  the  rule  thus  esta- 
blished is  not  confined  to  adjudications  in  prize  cases.  It 
extends  generally  to  all  admiralty  decrees  proceeding  from 
a  court  haviuo;  jurisdiction  of  the  res.  Thus,  where  a  French 
Court,  having  competent  jurisdiction,  in  a  proceeding  in 
rem,  delivered  a  judgment  ordering  the  sale  of  a  British 
ship  then  lying  in  the  foreign  port,  under  a  lien  for  sup- 
plies furnished,  it  was  held  that  the  sale  could  not  after- 
wards be  impeached  in  England,  in  an  action  against  the 
vendee,  even  though  the  person  seeking  to  impeach  it 
would,  by  the  law  of  the  latter  country,  have  a  preferential 
title  to  the  chattel.  And  the  same  principle  applies  to 
judgments  on  a  maritime  lien  for  damages  caused  by  a 
collision,  and  to  adjudications  ordering  the  sale  of  wrecks 
and  property  left  derelict. '''^ 

233.     As  in   the  case    of  domestic  judgments  m  r^m, 

it  has   been  held    in  regard  to   foreign 

Foreign   judgments   in     judgments    in  rem   also,   that    it  is   no 

rem  RVG  not  less  bind-  j      r    u-       z.-         *      -.1  ^i     ^  *i 

ing,  if  wrong.  ground  of  objection  to  them,  that  they 

are  erroneous,  even  though  the  error 
appears  on  the  face  of  the  proceedings.  Thus  in  Gas- 
trique  v.  Imrie,^^  Lord  Colonsay  said:  *'  It  appears  to  me 
that  we  Cannot  enter  into  an  inquiry  as  to  whether  the 
French  Courts  proceeded  correctly  either  as  to  their  own 
course  of  procedure  or  their  own  law,  nor  whether,  under 
the  circumstances,  they  took  the  proper  means  of  satis- 
fying themselves  with  respect  to  the  view  they  took  of 
the  English  law.     Nor    can  we   inquire  whether  they  were 


'«  (Jroudson  tJ.  Loonard,  4  Cranch,  434.  I       n  L.  R.  4  H.  L.  448. 

•"  Bl.  Jud.  U75. 
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right  in  their  views  of  the  English  Law.  The  question  is 
whether,  under  the  circumstances  of  the  case,  dealing  with 
it  fairly,  the  original  tribunal  did  proceed  against  the  ship 
and  did  order  the  sale  of  the  ship/*  In  Tlie  Helena^  Sir 
Wm.  Scott  observed:  "  Although  their  notions  of  justice 
to  be  observed  between  nations  differ  from  those  which  we 
entertain,  we  do  not  on  that  account  venture  to  call  in 
question  their  public  acts.  As  to  the  mode  of  con- 
fiscation which  has  taken  place  on  this  vessel,  whether 
by  formal  sentence  or  not,  we  must  presume  it  was 
regularly  done  in  their  way  and  according  to  the 
established  custom  of  that  part  of  the  world.**  An 
even  stronger  illustration  is  furnished  by  the  case  of 
Armroyd  v.  Williamsy^^  in  which  the  sentence  of  a  French 
Prize  court  was  held  to  be  conclusive,  although  every 
consideration  appeared  to  militate  against  the  propriety 
of  applying  the  established  rule.  But  the  court  declared 
that,  whatever  might  be  done  by  foreign  tribunals  in 
reference  to  the  settled  principles  of  international  law  on 
the  subject  of  the  conclusiveness  of  prize  adjudications, 
the  courts  of  this  country  would  not,  for  purposes  of 
retaliation,  depart  from  those  principles."* 

234.     There   are  to   be   found    traces    in  judgments, 

notably  those   delivered    in    Gaftrique 

Foreignjudgmentsmrew     v.  Lnrie^  of  an  Opinion  that  a  judgment 

are  open  to  the  same     in  rem  \^    entitled    to   greater    respect 
obiections  as  those  f??      .,  .     j  .    .  ^  ^i     ^ 

personam.  ^"^"  ^  judgment  m  personam;  or  that 

defences  in  regard  to  which  there  is 
some  douofc  as  to  whether  they  can  be  raised  to  a  judgment 
in  personam,  can  certainly  not  be  raised  to  a  judgment 
in  rem.  Mr.  Pigott  thinks,  however,  that  this  opinion  is 
'*  fallacious :  for  tlie  only  difference  between  the  two 
judgments  being  one  of  extent,  it  follows  at  once  that  the 
same  rules  of  defence  must  apply  in  the  one  case  as  in  the 
other. *'"^  It  appears  to  be  generally  agreed  upon  that  the 
pleas  that  may  be  raised  against  foreign  judgments  in  per- 
sonam  with  success  will  apply  in  regard  to  foreign  judg- 
ments in  rem  also.  Thus  all  foreign  judgments  in  rem  are 
so  far  examinable  as  to  ascertain  whether  the  court 
rendering    them    had    jurisdiction    of   the  subject-matter 

'^  4.  0.  Bob.  3.  ,        • «  Vide  Bl.  Jud.  974. 

80  3  Wash.  (\  0.  508.  I       »  '  Pig.  For.  Jua.  149. 
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consistently  with  the  law  of  nations.^^  In  St.  Sure 
V.  Lindsfeltj^^  a  judgment  of  divorce  passed  by  a  court 
in  Sweden  was  held  void  by  the  Supreme  Court  of 
Wisconsin  for  want  of  juri^diclion,  and  Mr.  Justice  Casso- 
day  in  delivering  the  judgment  of  the  Court  said:  **  In 
this  country  it  is  prescribed  by  constitutional  compact 
that  full  faith  and  credit  must  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every 
other  State  ;  and  yet  it  is  well  settled  that  the  record  of  a 
judgment  rendered  in  another  State  may  be  contradicted 
as  to  the  facts  necessary  to  give  the  court  jurisdic- 
tion, and  if  want  of  jurisdiction  appear  upon  the  face  of 
the  record,  or  is  shown  either  as  to  the  subject-matter 
or  the  person,  or  in  proceedings  in  rem,  as  to  the 
thing,  the  record  will  be  regarded  as  a  nullity.^^ 
The  rule  is  certainly  as  strong,  if  uot  stronger,  when 
applied  to  a  judgment  rendered  in  a  court  of  a  foreign 
country,  towards  which  no  such  duty  is  enjoined,  and 
especially  where  the  jurisprudence  of  such  foreign  coun- 
try is  in  no  sense  based  upon  the  common  law/'  In  Rose 
V.  Himeli/t^^  the  United  States  Supreme  Court  said:  **  Can 
this  Court  examine  the  jurisdiction  of  a  foreign  tribunal? 
The  court  pronouncing  the  sentence,  of  necessity,  decided  in 
favor  of  its  jurisdiction,  and  if  the  decision  was  erroneous, 
that  error  it  is  said  ought  to  be  corrected  by  the  superior 
tribunals  of  its  own  country,  not  by  those  of  a  foreign 
country.  This  proposition  certainly  cannot  be  admitted 
in  its  full  extent.  A  sentence  professing  on  its  face 
to  be  the  sentence  of  a  judicial  tribunal,  if  ren- 
dered  by  a  self-constituted  body,  or  by  a  body  not 
empowered  by  its  Government  to  take  cognizance  of 
the  subject  it  had  decided,  could  have  no  legal  effect 
whatever.  The  power  of  the  court,  then,  is,  of  necessity, 
examinable,  to  a  certain  extent,  by  that  tribunal  which  is 
compelled  to  decide  whether  its  sentence  has  changed  the 
right  of  property.  The  power  under  which  it  professes  to 
decide  must  be  considered.  But,  although  the  general 
power  by  which  a  court  takes  jurisdiction  of  causes  must 
be  inspected,  in  order  to  determine  whether   it   may  right- 


•«  Imrie  v.  Oastriqae,  8.  C.  B.  N.  S.  405. 

•*  33  Am.  St.  Rep.  60. 

•«  Thompson  o.  Wliitmaii.  18  Wall.  457. 

Pennoyer  o.  Neff,  95  IT.  B.  714. 

Bimmona  c.  Saul,  138  IT.  S.  439. 

Bartlet  v.  Knight,  2  Am.  Deo.  86. 


Starbaok  r.  Murray,  21  Am.  Dec  172. 
Taylor  t».  Barron,  64  Am.  Dec.  281. 
Rape  V.  Heaton.  76  Am.  Dec.  369 ; 
Renier  ©.  Hurlbut,  29  Am.  St.  Rep.  850. 
««  4  Oranch,  267. 
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fully  do  what  it  profesties  to  do,  it  is  still  »  qaestion  of 
serious  difficulty  whether  the  situation  of  the  |i>articaiar 
thing  on  which  the  sentence  has  passed  may  be  i»<}uired 
into  for  the  purpose  of  deciding  whether  that  thing  wa» 
in  a  state  which  subjected  it  to  the  jurisdiction  of  the 
court  passing  the  sentence.  For  example,  in  every  case  of  a 
foreign  sentence  condemning  a  vessel  as  prize  of  war,  the 
authority  of  the  tribunal  to  act  as  a  prize  court  must  be 
examinable.  Is  the  question  whether  the  vessel  condemned 
was  in  a  situation  to  subject  her  to  the  jurisdietion  of  that 
court  also  examinable?  This  question,  in  the  opinion  of  the 
Court,  must  be  answered  in  the  affirmative.  Upon  principle, 
it  would  seem  that  the  operation  of  every  judgment  must 
depend  on  the  power  of  the  court  to  render  that  jodgment; 
or,  in  other  words,  on  its  jurisdiction  over  the  subject- 
m*atter,  which  it  has  determined.  In  some  cases,  that 
jurisdiction  unquestionably  depends  as  well  on  the  state 
of  the  thing  as  on  the  constitution  of  the  court.  If;  by 
any  means  whatever,  a  prize  court  should  be  induced  to 
condemn  as  prize-of-war  a  vessel  which  was  never  cap- 
tured, it  could  not  be  contended  that  this  condemnation 
operated  a  change  of  property.  Upon  principle,  then,  it 
would  seem  that,  to  a  certain  extent,  the  capacity  of  the 
court  to  act  upon  the  thing  condemned  arising  from  its 
being  within  or  without  their  jurisdiction,  as  well  as  the 
constitution  of  the  courts,  may  be  considered  by  that 
tribunal  which  is  to  decide  on  the  eflfect  of  the  sentence. 
Passing  from  principle  to  authority,  we  find  that  in  the 
courts  of  England — whose  decisions  are  particularly  men- 
tioned because  we  are  best  acquainted  with  them,  and 
because,  as  is  believed,  they  give  to  foreign  sentences  as 
full  effect  as  is  given  to  them  in  any  part  of  the  civilized 
world,  the  position  that  the  sentence  of  a  foreign  court  is 
conclusive  with  respect  to  what  it  professes  to  decide,  is 
uniformly   qualified    with  the  limitation  that  it  has  in  the 

given  case  jurisdiction   of  the  subject-matter 

The  manner  in  which  this  subject  is  understood  in 
the  courts  of  England,  may,  then,  be  considered  as 
established  on  uncontrovertible  authority.  Although  no 
case  has  been  found  in  which  the  validity  of  a  foreign 
sentence  has  been  denied  because  the  thing  was  not  within 
the  ports  of  the  captor,  yet  it  is  apparent  that  the  courts 
of  that   country  hold  themselves  warranted  in   examining 
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the  jurisdiction  of  a  foreign  court  by  which  a  sentence 
of  condemnation  has  been  passed,  not  only  in  relation  of 
the  thing  on  which  those  powers  are  exercised,  at  least 
so  far  as  the  right  of  the  foreign  court  to  take  jurisdiction 
of  the  thing  is  regulated  by  the  law  of  nations,  and  by 
treaties.  There  is  no  reason  to  suppose  that  the  tribunals 
of  any  other  country  whatever,  deny  themselves  the  same 
power.  It  is,  therefore,  at  present  considered  as  the  uniform 
practice  of  civilized  nations,  and  is  adopted  by  this  court 
as  the  true  principle  which  ought  to  govern  in  this  case.*' 
The  general  rule  as  to  a  judgment  in  rem  relating  to  a  thing 
giving  a  title  to  it  as  against  all  the  world  is  ordinarily  stated 
with  the  qualification  that  that  thing  is  situate  within  the 
jurisdiction  of  the  court.  Thus  Mr.  Herman  observes  that 
••when  the  court  has  jurisdiction  to  determine  on  the 
disposition  of  the  thing  and  does  in  the  exercise  of  that 
jurisdiction  determine  that  the  thing,  and  not  merely  the 
interest  of  any  particular  party  in  it,  be  sold  or  transferred, 
the  title  is  perfect  everywhere,  and  this  is  universally 
applicable  to  proceedings  in  rem.*'^^ 

Similarly,  foreign  Judgments  in  rem  are  like  those  in 
personam  impeachable  for  fraud.  Thus  Mr.  Justice  Story  in 
Bradstreet  v.  JSeptune  Ins.  Co.,^^  says:  ''  Supposing  the  pro- 
ceedings before  the  Mexican  tribunal  to  be,  in  all  respects, 
unexceptionable,  my  opinion  is  that  the  allegations  in  those 
proceedings  as  to  the  appearance  of  the  master  (of  the  vessel) 
before  the  court,  and  his  beino  heard  before  the  decree  of 
condemnation,  would  be  conclusive  on  the  parties,  and 
would  not  be  traversable,  or  re-examinable,  in  the  present 
cause.  But  if  the  defence  be  that  the  proceedings  were  not 
merely  irregular  and  illegal,  but  were  founded  in  a  positive 
fraud,  and  that,  in  point  of  fact,  the  whole  record  was  but 
a  tissue  of  false  accusations  and  false  statements  and 
false  proofs  made  up  to  cover  the  fraud  in  which  the 
seizing  and  prosecuting  parties  were  all  confederate,  I 
should  think  that  evidence  was  admissible  to  show  that  the 
master  never  was  summoned,  never  did  appear,  and  never 
was  heard  before  the  condemnation,  in  order  to  establish 
pro  tanto  the  fraud.  I  know  of  no  ca^e  where  fraud,  if 
established  by  competent  proofs,  is  not  sufficient  to  over- 
throw any  judgment,  or  decree,  however  solemn  may  be 
its  form  and  promulgation." 

»'  Herm,  Comm.  81.  |  »•  3  Bum.  600. 
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Foreign  judgments  in  rem  have  sometimes  been  held 
open  to  other  pleas  also,  the  most  important  being  that 
they  have  not  been  passed  without  some  regular  proceed- 
ings,  and  are  not  against  natural  justice.  Thus  in  Brad- 
street  v.  Neptune  Insurance  Go.»  already  cited,  Story,  J., 
said :  «« There  is  another  element  which,  it  seems  to 
me,  constitutes  an  essential  ingredient  in  every  case 
where  the  sentence  of  a  foreign  court  in  rem  is  spught  to 
be  held  conclusive,,  as  to  the  title  to  the  property  and  as 
to  the  facts  upon  which  il  professes  to  be  founded.  That 
element  is,  that  there  have  been  proper  judicial  proceed- 
ings  upon  which  to  found  the  decree ;  by  which  I  mean,  not 
that  there  should  be  regular  proceedings  according  to  the 
forms  of  our  law,  or  even  of  the  foreign  law,  but  that  there 
should  be  some  certain  written  allegation  of  the  offence, 
or  statement  of  the  charge,  for  which  the  seizure  is  made, 
and  upon  which  the  forfeiture  is  sought  to  be  enforced  ; 
and  that  there  should  be  some  personal  or  public  notice 
6f  the  proceedings,  so  that  the  parties  in  interest,  or 
their  representatives  or  agents,  may  know  what  is 
the  offence  with  which  they  are  charged,  and  may  have 
an  opportunity  to  defend  themselves  and  to  disprove 
the  charge.  It  is  a  rule  founded  in  the  first  principles 
of  natural  justice,  that  a  party  shall  have  an  opportu- 
nity  to  be  heard  in  his  defence  before  his  property 
is  condemned,  and  that  the  charges  on  which  the  con- 
demnation is  sought  shall  be  specific,  determinate,  and 
clear.  If  a  seizure  is  made  and  condemnation  is  passed 
without  the  allegation  of  any  specific  cause  and  with- 
out any  public  notice  of  the  proceedings,  so  that  the 
parties  in  interest  have  no  opportunity  of  appearing 
and  making  a  defence,  the  sentence  is  not  so  much 
a  judicial  sentence  as  an  arbitrary  sovereign  edict,  it 
has  none  of  the  elements  of  a  judicial  proceeding,  and 
deserves  not  the  respect  of  any  foreign  nation.  It  ought 
to  have  no  intrinsic  credit  given  to  it,  either  for  its  justice 
or  its  truth,  by  any  foreign  tribunal.  It  amounts  to  little 
more,  in  common  sense  and  common  honesty,  than  the 
sentence  of  the  tribunal  which  first  punishes  and  then 
hears  the  party — castigatque,  auditgue.  It  may  be  binding 
upon  the  subjects  of  that  particular  nation.  But  upon  the 
eternal  principles  of  justice  it  ought  to  have  no  binding 
obligation  upon  the  rights  or  property  of  the  subjects  of 
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Other  nations,  for  it  tramples  under  foot  all  the  doctrines 
of  international  law,  and  is  but  a  solemn  fraud,  if  it  is 
clothed  with  all  the  forms  of  a  judicial  proceeding.  I  bold, 
therefore,  that  if  it  does  not  appear  upon  the  face  of  the 
recor<l  of  the  proceedings  in  rem  that  some  specific  offence 
is  charged  for  which  the  forfeiture  in  rem  is  sought,  and 
that  due  notice  of  the  proceedings  has  been  given,  either 
personally  or  by  some  public  proclamation,  or  by  some 
notification,  or  monition,  acting  in  rem  and  attaching  to  the 
thing,  so  that  the  parties  in  interest  ma*y  appear  and  make 
defence,  and  in  point  of  fact  the  sentence  of  condemnation 
has  passed  upon  ea;  parte  statements  without  their  appear- 
ance, it  is  not  a  judicial  sentence,  conclusive  upon  the 
rights  of  foreigners,  or  to  be  treated  in  the  tribunals  of 
foreign  nations  as  importing  verity  in  its  statements  or 
proofs." 
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CHAPTER  X. 

Bar  by  Suit. 

235.  The  doctrine  of  res  judicata  y  as  now  recognized, 
directly  forbids  the  retrial  of  an  issue, 
Principle  on  which  the  ^nd  necessarily  involves  the  bar  of 
^ejfbar  bysmtis  ^  suit  brought  On  a  cause  of  action 
which  should  have  formed  the  basis 
of  a  prior  suit  and  been  tried  therein.  And  this  bar  is 
held  to  apply  even  where  the  subsequent  suit  is  for  a  claim 
or  relief  arising  out  of  the  same  cause  of  action,  and  not 
asked  in  the  former  suit.  Thus  Mr.  Wells  in  broad 
language  lays  down  that  *'  contestants  are  not  allowed  to 
split  up  a  cause  of  action,  even  where  they  have  an  elec- 
tion of  different  remedies,  into  different  actions,  or  to 
supplement  an  incomplete  remedy  they  may  have  selected 
at  the  first  by  availing  themselves  subsequently  of  an- 
other/** So  ^Iso  Mr.  Herman  says  :  "  When  the  cause  of 
action  upon  which  the  judgment  is  rendered  is  entire,  and 
therefore  insusceptible  of  severance  or  apportionment,  the 
estoppel  extends  to  the  whole,  and  it  cannot  be  shown 
that  any  part  was  withheld  from  the  decision  of  the  court.'^ 
.  ,  /  .  That  a  party  shall  not  be  allowed  to  split  up 
an  entire  and  indivisible  claim  and  recover  upon  it  in 
fragments  in  different  actions,  is  itself  palpably  reason- 
able  and  is  well  enough  settled.  If  a  party  divide  a  single 
and  entire  cause  of  action  once,  what  limit  is  there  but  the 
caprice  and  the  will  of  the  party  to  endless  divisions  ?  For 
what  depends  upon  the  mere  caprice  or  will  of  an  adversary, 
may  be  said  to  be  without  limit.*' '  Similarly,  Dr.  Bigelow 
says:  ** Where  a  party  has  distinct  causes  of  action 
against  another,  distinct  in  the  sense  that  each  would 
authorize  relief  by  itself,  he  is  not  bound  to  unite  them, 
though  the  causes  of  action  exist  at  the  same  time  and  might 
be  considered  together.  But  where  the  supposed  second 
cause  of  action  is  what  may  be  termed  a  mere  increment  of 
tke  first,  and  not  independent  of  it,  the  rule  is  different."  ♦ 
The  Supreme  Court  of  Pennsylvania  in  enunciating  the 
rule  in  Sykes  v.  Gerher^  said  :  •*  It  is  against  the  policy  of  the 

Wells  B«s.  Jad.  107.  |         Bancroft  •.  Wiiupew .  44  Barb.  MO. 

Logan  V.  Cafftesr.  80  Pa.  St.  106.  i       *  Herm.  Oonmi.  MCC  S48. 


'      TT0U*  nw».  UUW.   «»«.  I  jjw*«v»w»"  w.     f  f  A. 

2  Logan  V.  Ca^fresr.  80  Pa.  St.  106.  i  *  Herxn.  Oonmi.  i 

Baiar  V.Baker.  76  Am.  Dm.  848.  |  «  Biff.  Eetop.  160, 

Lnoae  v.  LeOompte,  48  ni.  808.  I  •  OSTa.  St.  170. 
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law  to  permit  a  plaintiff  to  prosecute  in  a  second  action  for 
what  was  included  in  and  might  have  been  recovered  in 
the  first,  because  it  would  harass  the  defendant  and  expose 
him  to  double  costs.  This  is  so  far  modified  that  where 
claims  are  distinct,  though  all  might  have  been  recovered  in 
the  first  action,  it  will  not  bar  a  second  for  one  which  was 
not  demanded  or  proved  in  the  first.  But  where  the  con- 
tract is  entire,  and  there  is  a  recovery  upon  such  contract,  the 
party  cannot  maintain  a  second  suit  even  on  clear  proof  that 
no  evidence  was  given  in  the  first  as  to  part  of  the  demand 
in  controversy."  Similarly,  the  New  York  Supreme  Court 
in  Secor  v.  SturgU^  said  :  **  It  is  entire  claims  only  which 
cannot  be  divided  within  this  rule,  those  which  are  single 
and  indivisible  in  their  nature.  The  cause  of  action  in 
the  diflferent  suits  must  be  the  same.  The  rule  does  not 
prevent,  nor  is  there  any  principle  which  precludes,  the  pro- 
secution of  several  actions  upon  several  causes  of  action.  .  .  . 
All  demands,  of  whatever  nature,  arising  out  of  separate 
and  distinct  transactions,  may  be  sued  upon  separately.  It 
makes  no  difference  that  the  causes  of  action  might  be 
united  in  a  single  suit ;  the  right  of  the  party  in  whose  favor 
they  exist  to  separate  suits  is  not  affected  by  that  circum- 
stance, except  that  in  proper  cases,  for  the  prevention  of 
vexation  and  oppression,  the  court  will  enforce  a  consolida- 
tion of  the  action.'* 

The  rule  is  not  a  recent  one,  but  was  recognized  even 
among  the  Romans.^  Nor  is  the  rule  merely  a  technical 
one.  In  Smith  v.  Jones^^  the  Nevv  York  Supreme  Court 
observed  that  "the  principle  >yhich  prevents  the  splitting 
up  of  causes  of  action,  and  forbids  double  vexation  for  the 
same  thing,  is  a  rule  of  justice  and  not  to  be  classed  among 
technicalities.  It  was  intended  to  suppress  serious  griev- 
ances.*' *' There  is  no  rule  of  procedure/'  said  Mr. 
Justice  Straight  in  Hikmatulln  v.  Imam  Ali,^  **  which  is 
founded  in  better  reason  and  good  sense  than  that  which 
prohibits  persons  who  bring  suits,  from  what  is  called 
splitting  their    demands." ^"^     Speaking  of   the   rule,    Sir 

(a)  Si7Richard  Gaith,  C.  J.,  observetUn  Pramada  DaH  v.  Lakhi  Narain  lo  that  Sec. 
43,  however  construed,  *'  has  done,  and  will  do,  a  vast  amount  of  injustice ;  and  I  am 
therefore  particularly  careful  to  give  it  a  construction  no  larger  than  it  will  reasonably 
bear."  The  learned  Chief  Justice  was  strongly  against  the  principle  of  constructive  bar 
implied  in  the  doctrine  of  resjudwata^  and  formally  enacted  in  Expl.  II.  of  8. 13. 

"TirN.Y.648.         "  I    iIf-i-5iSftH-!2?- 
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Whitley  Stokes  says  :  **  Were  the  rule  otherwise,  a  man 
might  be  sued  repeatedly  in  respect  of  different  parts  of 
the  same  matter,  and  conflicting  judgments  might  be 
pronounced  regarding  separate  portions  of  the  same  pro- 
perty, included  in  the  same  cause  ot  action.  ^  And  as  the 
value  of  the  property  claimed  by  the  plaint  determines  the 
class  of  Judges  by  which  a  suit  is  cognizable  and  the 
remedies  of  the  parties  in  an  appeal,  a  suit  might  be  split 
up  so  that  each  branch  of  it  should  be  decided  by  a  Judge 
of  a  lower  class  than  that  by  which,  with  reference  to  the 
value  of  the  whole  property  in  litigation,  it  ought  to  be 
decided,  and  the  right  of  the  parties  to  appeal  would  be 
unfairly  limited.'*** 

236.  The  rule,  however,  which  may  be  designated  as 

that  of  bar   by    suit,   though    derived 
Bar  by  8uit  distinguish-     f^om  that  of  res  judicata,  is  in  practice 

«"1  Irom  res judtoata,        ,.^  ^  p  .•'    .  ^      * 

different  from  it  in  several  respects, 
and  the  difference  has  important  resplts  in  regard  to  its 
scope  and  extent  of  application.  It  is  based  exclusively 
on  the  ground  of  public  policy,  and  cannot  commend  itself 
on  the  ground  of  the  presumptive  correctness  of  a  former 
judgment,  which  may  be  urged  in  support  of  the  doctrine* 
of  res  judicata.  As  a  direct  result  of  this  difference,  this 
rule  has  no  application  where  the  former  suit  was  in  a 
foreign  court.  Another  difference  is  that  it  is  dependent 
entirely  on  the  identity  of  the  cause  of  action  of  which 
the  rule  of  res  judicata  has,  to  a  considerable  extent,  now 
freed  itself.  Then  the  bar  in  the  case  of  this  rule  is 
created  directly  by  the  institution  of  a  suit,  and  not  as 
in  the  case  of  res  judicata  by  the  rendition  of  a  judgment, 
and  the  rule  therefore  is  allied  as  much  to  the  rule  of 
lis  pendens  as  to  that  of  res  judicata. 

237.  The  Indian  Legislature  has,  therefore,  provided 

for  the  rule   separately  from    the  very 

Rule  of  bar  by  suit  as     g^^^  enactment  of  the  Civil    Procedure 

enacted  in  India.  ^^^^       ^^^   ^  ^^  ^^^  ^^^^  ^^  ^g^^  ^^^^^ 

laid  down  that  *•  every  suit  shall  include  the  whole  of  the 
claim  arising  out  of  the  cause  of  action.  If  a  plaintiff 
relinquish  or  omit  to  sue  for  any  portion  of  his  claim,  a 
suit  for  the  portion  so  relinquished  or  omitterl  shall  not 
afterwards   be  entertained.     The  bar  being   absolute,  the 

11  Ang.lnd.  Codes,  397. 
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language  of  the  section  was  imperative,  and  a  plaintiff 
could  not  reserve  his  right  to  sue  again  by  alleging  in  his 
plaint  in  the  first  suit  that  he  intends  to  bring  a  second 
suit  for  the  portion  omitted.*^  The  same  form  has  been 
retained  in  subsequent  legislation,  and  thus  though  there 
was  such  a  reservation  in  the  former  suit  in  Maksud 
Aliv.  Nargis  Dt/e,^^  it  was  not  even  contended  that  it 
would  bar  the  application  of  the  rule  of  bar  by  suit. 
As  an  effect  of  the  rule  as  enacted,  a  suit  for  rent- 
in  (Company's  Rupees  when  it  was  really  due  in  Rupees 
of  a  higher  value,  was  held  to  bar  a  suit  for  the  difference, 
Trevor  and  Glover,  J  J.,  observing  that  as  the  plaintiff  **  either 
omitted  or  abandoned  the  difference  when  he  sued,  or  erred 
in  his  calculation,  and  claimed  what  the  special  appellants 
were  willing  to  pay  him  as  the  entire  sum  due  to  him  for 
rent,  we  think  that  he  fairly  comes  within  the  purview  of 
Sec.  7,  Act  VIII  of  1859,  and  has  'omitted  to  sue'  for  a 
portion  of  his  claim  in  the  original  suit,  and  cannot  now 
recover  it  in  a  fresh  suit,"  **  Their  Lordships  of  the  Privy 
Council  held  in  Buzloor  Ruheem  v.  Shumsoonnissa^^^  that 
the  section  plainly  included  accidental  or  involuntary 
omissions  as  well  as  acts  of  deliberate  relinquishment,  and 
that  the  correct  test  in  all  cases  of  this  kind  was  whether 
the  claim  in  the  new  suit  was  in  fact  founded  on  a  cause 
of  action  distinct  from  that  which  was  the  foundation  of  the 
former  suit.  The  same  had  been  held  before,  and  their 
Lordships*  decision  has  since  been  expressly  followed  in  a 
considerable  number  of  cases. *^ 

In  the  present  Code,  the  rule,  in  a  more  extended  and 
complete  form,  is  reproduced  in  Sec.  43,  which  accordingly 
provides  as  follows: — "  Every  suit  shall  include  the  whole 
of  the  claim  which  the  plaintiff  is  entitled  to  make  in  respect 
ot  the  cause  of  action.  If  a  plaintiff  omit  to  sue  in  respect 
of,  or  intentionally  relinquish,  any  portion  of  his  claim, 
he  shall  not  afterwards  sue  in  respect  of  the  portion  so 
omitted  or  relinquished.  ...  If  he  omits  (except  with 
the  leave  of  the  court  obtained  before  the  first  hearing)  to 
sue  for  any  of  such  remedies,  he  shall  not  afterwards  sue 
for  the  remedy  so  omitted.     ...     An  obligation  and  a 

It  8oond«r  B«bee  v.  Khilloo  Hal,  n  All.  H.  |       »  XT  M.  I.  A.  561. 

C.  R.  90.  '*  y*^'  Ovx9»  UhandTft  v.  Ram  KnmMr,  m  B. 

It  I.  L.  B.  XX  Oal.  322.  I  L.  R.  A.  <\  ^Q\ 
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collateral  security  for  its  performance  shall  be  deemed  to 
constitute  but  one  cause  of  action."  The  reference  in  this 
section  to  the  splitting  of  the  remedies  was  introduced  for 
the  first  time,  and  it  has  been  often  attempted  to  explain 
the  practical  effect  of  this  addition.  In  Kalidkun  v.  8hiba 
Nathf^^  Field,  J.,  in  the  order  of  reference  to  the  Full  Bench, 
said  :  **  A  *  claim  '  is  a  demand  of  right,  a  challenge  of 
interest  of  something  which  is  not  in  possession  of  the 
claimant.  A  remedy  is  the  legal  means  to  recover  a 
right.  .  .  .  The  remedy  appears  to  be  the  mode  of 
enforcing  the  legal  claim.  In  this  view,  a  case  of  more  than 
one  remedy  seems  to  suppose  more  than  one  claim.  The 
words  *more  than  one  remedy'  can  scarcely  mean  a  re- 
medy against  more  than  one  person/®  The  recovery  of 
immovable  property,  and  the  recovery  of  mesne  profits, 
are  treated,  not  as  separate  remedies,  but  as  separate 
causes  of  action.  In  mortgage  cases  we  get  more  than  one 
remedy. ^^  In  the  following  cases  also,  perhaps,  we  find 
instances  of  more  than  one  remedy  in  respect  of  the  same 
cause  of  action.  Okhoy  Goomar  v.  Mahatap  Chunder^^ 
where  a  patnidar,  who  had  previously  obtained  a  decree  for 
abatement  of  rent,  was  allowed  to  maintain  a  second  suit 
for  a  refund  of  the  excess  rent  paid  before  the  institution 
ofthe  suit  for  abatement;  Tarini  Prasad  v.  Raghah  Ghun- 
dra  f^  Tarini  Prasad  v.  Khvdumani  Debia  ;^^  Luchmun 
Sahoy  v.  Ramsarn^^^  and  Routledge  v.  Hislop.^^  In  many 
cases  there  is  an  option  of  suing  on  the  contract,  or  for 
breach  of  the  contract,  and  in  these  cases  there  are  more 
than  one  remedv,  but  the  remedies  are  alternalive.  It  is 
not  very  easy  to  define  what  constitutes  a  *  claim  '  as  dis- 
tinguished from  a  •remedy,*  for  the  former  appears  to  include 
the  latter  to  some  extent.  Doubtless  the  two  terms  were 
intended  to  overlap,  and  the  second  portion  of  Sec.  43 
was  added  for  more  abundant  caution  and  in  consequence 
ofthe  different  form  in  which  Sec.  2  ofthe  old  Code  was 
drafted,  when  it  became  Sec.  13  of  the  new  Code.  A 
declaratory  decree  can  scarcely  be  termed  a  'remedy/ 
although  there  are  cases,  see  Tuki  Ram  v.  Qanga  Ram,^^ 
in  which  it  is  spoken  of  as  a  remedy.     I  can  understand  an 
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injunction  being  a  relief  or  remedy,  Jlfar^fe  y.  Keith.^  but 
I  do  not  understand  how  a  decree,  which  declares  a  right 
merely  and  gives  no  relief,  can  be  termed  a  remedy." 
So  also  in  Ram  Sewak  v.  Nakched^^^  Tyrrell,  J.,  in  his 
judgment,  observed  that,  "a  remedy  is  a  man's  legal  means 
of  recovering  or  otherwise  asserting  a  right  to  which  lie 
deems  himself  entitled,  or  of  obtaining  redress  for  a  wrong 
In  Sec.  43,  the  word  *  remedy '  is  used  to  denote  the 
decree  or  decretal  order  with  its  proper  legal  results, 
which  is  the  successful  suitor's  warrant  for  obtaining  the 
relief  he  has  achieved  by  his  suit." 

As  to  the  scope  of  the  section,  there  is  a  general  unani- 
mity of  opinion  that  the  claim  and  the  remedy  mentioned  in  it 
have  reference  to  the  cause  of  action  litigated  in  the  former 
suit."^®  The  section  can,  besides,  have  an  application  only 
when  there  was  a  cause  of  action  in  existence  at  the  time  of 
the  institution  of  the  first  suit.  This  was  held  in  Ahmad 
Khan  V.  Mehrkhan^^^  by  Sir  Meredyth  Plowden,  who  said, 
**  Sec.  43  is  not  applicable  where  the  former  suit  set  up  in 
bar  has  been  dismissed  because  there  is  no  cause  of  action. 
A  premature  suit  is  not  within  the  purview  of  the  section 
at  all.  What  is  contemplated  in  the  second  clause  is  a 
second  suit  advancing  a  claim  supplementary  to  the  first 
and  in  respect  of  'the  portion  omitted  or  relinquished  in 
the  first  suit.*  When  the  cause  of  action  arises,  a  second 
suit  may  be  brought  for  the  whole  of  the  claim  arising  out 
of  it,  notwithstanding  the  dismissal  of  the  first  suit  as  pre- 
mature, and  it  need  not  be  for  the  same  claim,  or  the  same 
remedies  as  were  sued  for  in  the  first  plaint." 

238.  The  section  has  been  often  held  not  to  apply  to 
claims  of  which  the  plaintiff*  was  not 
aware  at  the  time  of  bringing  the  first 
suit,  because  a  right  which  a  litigant 
possesses  without  knowing  or  ever 
having  known  that  he  possesses  it,  can 
hardly  be  regarded  as  a  portion  of  his 
claim  within  the  meaning  of  Sec,  43.^  The  same  has  been 
held  by  the  Madras  High  Court  repeatedly.     Thus   in  Ft- 
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raragavav.  Krishnasami^^  the  plaintiff  knew  nothing  of  the 
alleged  sale  by  the  defendant's  mother  or  of  the  acquisition 
by  the  Railway  Co.,  and  Kernan  and  Kindersley,  JJ.,  said, 
"  The  provision  in  Sec.  43  as  to  omitting  a  claim  clearly 
involves  the  idea  that  the  plaintiff  so  omitting  was  at  some 
time  prior  to  the  suit,  aware  or  informed  of  the  claim,  or 
aware  of  the  facts  which  would  give  him  a  cause  of  action. 
He,  therefore,  did  not  omit  within  the  meaning  of  Sec.  43, 
to  sue  in  respect  of  such  claim,  nor  did  he  designedly  re- 
linquish it.'*  The  same  was  held  by  Best  and  Muttusarai 
Ayyar,  JJ.  in  Ambu  v.  KetUlamma.^^ 

In  DoorgaNathv.  Kalee  Narain^^  Mr.  Justice  Jackson 
by  way  of  analogy  observed,  that  *«  supposing  that  the 
plaintiff  found,  on  re-entering  into  his  own  land,  that  the 
defendant,  had  retained  fraudulently  and  wrohgfuliy  pos- 
session of  certain  lands,  and  brought  a  suit  for  recovery  of 
possession,  and  it  afterwards  came  to  his  knowledge  what 
he  did  not  know,  at  the  time  of  bringing  the  first  suit,  that 
the  defendant  had  retained  other  lands  to  which  he  is  also 
entitled,  it  is  conceivable  that  even  in  that  case  a  second 
suit  might  be  maintainable  ;  because,  if  the  plaintiff  were 
debarred  from  bringing  a  suit  in  respect  of  the  land  as  to 
which  he  was  not  informed  of  the  wrong  done  until  he  had 
ascertained  the  whole  wrong  done  to  him  by  the  defendant, 
he  might  be  barred  as  to  great  part  of  his  cause  of  action.'* 

The  same  rule  has  sometimes  been  acted  upon  in  the 
United  States  also.  Thus  where  the  plaintiff  in  presenting 
his  demand,  credited  the  defendant  with  a  certain  part  of 
the  general  claim  for  which  the  latter  had  given  an  order 
on  a  third  person,  and  recovered  judgment,  and  afterwards 
discovered  that  the  order  had  never  been  accepted  or  paid, 
it  was  held  that  he  was  not  precluded  from  maintaining 
his  suit  for  the  amount  so  credited  on  the  order.^* 

So  also  in  Harris  v.  Vaughthj^^  a  subsequent  suit  for 
certain  items  of  debt  was  held  to  be  not  barred  by  a  prior  suit 
in  which  they  would  have  been  included,  if  the  defendant 
who  was  the  plaintiffs  agent  had  not  fraudulently  concealed 
them  from  the  plaintiff.  Mr.  Freeman  says,  however,  that 
^*  other  cases  may  be  cited  in  which  exceptions  have  been 
recognized,  but  on  examination  they  will,    we  think,  be 

»i  I.  L.  R.  VI  Mud.  344.  I  »«  Kane  r.  Morthcraae,  46  Conn.  300 
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found  to  be  more  correctly  regarded  as  instances  in  which 
courts  have,  from  considerations  of  hardship,  refused  to 
apply  the  law  of  merger,  than  as  proper  exceptions  to  it. 
1  hu8,  recoveries  have  been  sustained  for  causes  of  action  or 
parts  of  causes  of  action  not  included  in  the  former  actions 
on  account  of  the  mistake  or  ignorance  of  the  plaintiflF,*^ 
but  exceptions  of  this  kind  are  not  sustainable.'*  Thus,  it 
was  held  in  McCaffrey  v.  Carter ^^'^  that  a  suit  for  certain 
chattels  that  ought  to  have  been  included  in  a  former  suit 
would  be  barred,  even  if  they  could  not  be  included  in  that 
suit  on  account  of  the  defendant's  fraud. 

239*     In  Pattaravy  v.  Audimula,^^  Mr.  Justice   Innes 
observed   that  "  a  reasonable  construc- 
Bar  by  suit  does  not  ap-     tion  must  be  put  upon  Sec.  7,  and  the 
S!^jori:d^;rn':rthe    r^^  •  whole  claim'  understood  ^vith 
court  that  decided  the     ^^e   qualitication    «  m    SO   far   as   it  is 
former  suit.  Cognizable  by  the  court  in   which  the 

suit  can  be  lawfully  entertained.' ''  In 
this  case,  the  plaintiflf  in  the  former  suit  had  not 
included  a  claim  for  certain  Inam  for  which  a  suit  could 
not  be  brought  in  a  Civil  Court  without  the  previous 
sanction  of  the  Government,  and  a  subsequent  suit 
for  the  Inam  was  held  not  to  be  barred.  Mr.  Jus- 
tice  Innes  observed  that  if  at  the  time  of  a  cause  of 
action  *«  arising  to  a  plaintiff,  or  in  the  interval  be- 
tween  that  and  a  subsequent  date,  any  part  of  his  claims 
is  not  cognizable  by  the  court  in  which  the  remainder  of  it 
is  cognizable,  it  cannot,  I  think,  be  intended  that  he  must 
postpone  his  suit  for  the  cognizable  portion  of  his  claim 
until  the  court  acquires  jurisdiction  over  the  portion  at  pre- 
sent uncognizable  or  be  barred  of  all  future  remedy  for  the 
recovery  of  that  portion.'*  The  Madras  High  Court  had  on 
the  same  principle  held  in  Subba  Rau  v.  Rama  Rau^^  under 
the  Code  of  1859,  that  a  suit  for  a  certain  portion  of  a 
property  would  not  bar  a  subsequent  suit  for  another  portion 
of  the  same  property,  which  was  situate  outside  the  local 
jurisdiction  of  the  court  that  took  cognizance  of  the  former 
suit;  and  the  decision  was  followed  in  Pattaravy  v.  Avdu 
mula  by  HoUoway,  J.,  who  expressed,  however,  doubts  as  to 
its  correctness.    A  contrary  view  was  taken  by  the  Calcutta 

M  Winslow  V.  Stokes,  67  Am.  Deo.  SiS.  i  ti  125  Mass.  330 

Baker  9.  Baker,  7S  Am.  Dea  943.  I  MYMU.nTL4ift 

Ctooksey  v.  Kansas  Olty  R.  R.  Co.,  74  Ma  477.  I  •»  m  M  H  O  IL  3178 

Keokuk  Oa  p.  Alexander,  21  Iowa,  377.  |  ^xx  ja.  n.  u.  k.  5/0. 
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241.     Nor  is  the  rule  restricted  in  its  application  to  a 

suit  technically  so-called.     It  extends 

Bar  by  ^^^  extends  to     ^^  counter-claims  by  a  defendant  also. 

claims  by  aofendant.         ^  •.   l       i  i      j    j    *u    i. 

Thus  It  has  been  pleaded  that  a  por- 
tion of  the  claim,  for  which  a  suit  will  be  barred  by  the 
rule,  cannot  be  put  forward  as  a  set-off  in  a  suit  by  the 
debtor,*^  because  such  a  claim  will  not  be  legally  recoverable, 
and  it  is  only  a  demand  legally  recoverable  from  the 
plaintiff  that  may  be  set  off.*®  So  also,  conversely,  in  a 
claim  by  a  defendant  for  a  set-off,  the  entire  damages  aris- 
ing out  of  the  cause  of  action  must  be  claimed,  as  the 
defendant  cannot  afterwards  bring  a  suit  on  the  matter 
pleaded  or  any  part  ofit,*^  Thus  in  a  suit  on  a  promis- 
sory note  for  value  of  goods,  the  defendant  pleaded  that 
the  vendor  had  made  a  false  representation  as  to  the  value, 
and  a  decree  for  a  part  of  the  note  was  held  to  bar  a  suit 
by  the  defendant  for  further  damages  for  the  representa- 
tion.^°  So,  also,  a  decision  in  the  defendant's  favour  in  a 
suit  for  work  done  under  contract  on  his  plea  of  imperfect 
performance,  has  been  held  bo  bar  a  suit  by  the  defendant 
to  recover  damages  for  the  non-performance/^  And  this 
presenting  of  an  entire  demand  as  a  defence  to  an  action 
or  as  a  set-off,  and  its  partial  allowance,  will  bar  a  suit 
for  the  residue,  even  though  the  entire  demand  or  set- 
off was  proved,  and  the  residue  not  allowed  simply  on 
account  of  its  exceeding  the  court^s  jurisdiction/'^  In 
Knorr  v.  Peerless  Reaper  Company y^'^  three  promissory 
notes  had  been  given  for  the  price  of  a  reaper,  and  in  a 
suit  on  one  of  them,  the  defendant  recovered  damages  to 
the  full  extent  of  the  purchase  money  for  breach  of 
warranty,  and  this  was  held  to  bar  a  plea  of  breach  of 
warranty  in  a  subsequent  suit  on  the  remaining  two  pro- 
missory  notes.  Reese,  C.  J.,  said :  "  The  amount  of 
damages  awarded  by  the  court  was  equal  to  the  purchase 
price  of  the  machine It  can  hardly  be  sup- 
posed that  under  the  rule  stated  in  Auliman  v.  StoiiU^  this 
amount  of  damages  could  have  been  allowed,  without  taking 
into  consideration  the  fact  that  these  notes  were  outstand- 
ing, and  were  to  be  paid    by  plaintiff  in    error.     .... 


«  staples  P.  Goodrich,  21  Barb.  317. 

Orotby  v.  Jerolouuui,  37  Ind.  S77. 

BarteUs  r.  Sobdl,  16  Fed.  Rep.  341. 
*•  8.  Ill  av.  Proc  Code. 
*•  ThompBon  v.  Sohuater,  S8  N.  W.  R,  8&a 
s«  Burnett  v.  Smith,  4  Gray,  50. 


»l  O'Oonnor  r.  Varney,  10  Gray,  S.'ll. 
»»  Simea  p.  Zane,  24  Pa.  St.  242. 

Inalee  v.  Hampton,  11  Hnn.  168. 
«»  8  Am.  St.  Rep.  140. 
•«  18  Neb.  5M. 
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A  careful  examination  of  the  answer  filed  in  the  suit  upon 
the  first  note  to  mature,  it  seems  to  us,  can  result  in  no 
other  conclusion  than  that  it  was  a  count  for  damages,  by 
reason  of  a  breach  of  warranty,  which  incidentally 
presented  the  defence  of  failure  of  consideration.  The 
contract  out  of  which  the  indebtedness  arose  was  one  and 
indivisible.  It  was  entered  into  at  one  time,  between  the 
plaintifi^  on  the  one  hand  and  defendant  on  the  other,  and 
upon  one  consideration.  Plaintiff  in  errors*  right  of  action 
upon  it  was  also  indivisible.  He  could  not  maintain  a 
cross-action  in  the  former  case  for  his  damages  by  reason 
of  the  breach  of  warranty,  plead  the  execution  of  the  other 
notes  and  his  indebtedness  thereon,  recover  damages  to  the 
full  amount  of  his  whole  indebtedness  upon  the  theory  that 
the  notes  outstanding  were  negotiable  and  would  have  to  be 
paid,  and  again,  in  this  action,  maintain  the  same  defence. 
In  this  particular,  his  rights  were  adjudicated  by  the  former 
action.*'^^  In  British  India,  Sec.  Ill  of  the  Civil  Procedure 
Code  expressly  provides  that  a  set-off  shall  have  the  same 
eff*ect  as  a  plaint  in  a  cross  suit,  so  that  a  claim  for  a  set-oflT 
may  for  the  purposes  of  the  rule  be  looked  upon  as  a 
separate  suit.  It  is  probably  on  this  very  ground  that  a 
court  can  take  cognizance  of  a  claim  for  aset-ofi^only  when 
it  does  not  exceed  the  pecuniary  limits  of  the  court's  juris* 
diction. 

The  contrary  was  held  in  England  in  Mondel  v. 
Sieele^^^  in  which  a  suit  on  a  breach  of  contract  to  build  a 
ship  for  damages  accruing  subsequent  to  the  delivery  of  the 
ship  was  held  to  be  not  barred  by  a  judgment  in  defen- 
dant's favor  in  a  former  suit  for  price  of  the  ship,  in  which 
a  deduction  had  been  claimed  and  allowed  on  account  of 
the  same  breach.  Parke,  B.,  said  :  **  Formerly,  it  was  the 
practice,  where  an  action  was  brought  for  an  agreed  price 
of  a  specific  chattel,  sold  with  a  warranty,  or  of  work 
which  was  to  be  performed  according  to  contract,  to  allow 
the  plaintiff  to  recover  the  stipulated  sum,  leaving  the  de- 
fendant to  a  cross-action  for  breach  of  the  warranty  or 
contract ;  in  which  action,  as  well  the  difference  between 
the  price  contracted  for  and  the  real  value  of  the  articles 
or  of  the  work  done,  as  any  consequential  damage,  might 
have  been  recovered But  after  the  case  of  Basten 

**  Geiaer  Threshing  M»chine  Oo^  v.  Firater,  27    I         ••  g  M.  and  W.  8M. 
lfiiUL4S8. 
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V.  Butter^^  a  different  practice,  which  had  been  partially 
adopted  before  in  the  case  of  King  v.  Boston,  ^^  began  to 
prevail,  and  being  attended  with  much  practical  conveni- 
ence, has  been  since  generally  followed  ;  and  the  defend- 
ant is  now  permitted  to  show  that  the  chattel  by  reason  of 
the  non-compliance  with  the  warranty  in  the  case,  and  the 
work  in  consequence  of  the  non-performance  of  the  con- 
tract in  the  other,  were  diminished  in  value  .  .  .  •  In 
all  these  cases  of  goods  sold  and  delivered  with  a  warranty, 
and  work  and  labor,  as  well  as  the  case  of  goods  agreed  to 
be  supplied  according  to  a  contract,  the  rule  which  has 
been  found  so  convenient  is  established;  and  it  is  compe- 
tent for  the  defendant,  in  all  of  those,  not  to  set  off,  by  a 
proceeding  in  the  nature  of  a  cross-action,  the  amount  of 
damages  which  he  has  sustained  by  breach  of  the  contract, 
but  simply  to  defend  himself  by  showing  how  much  less 
the  subject-matter  of  the  action  was  worth,  by  reason  of 
the  breach  of  contract;  and  to  the  extent  that  he  obtains, 
or  is  capable  of  obtaining,  an  abatement  of  price  on  that 
account,  he  must  be  considered  as  having  received  satis- 
faction for  the  breach  of  contract,  and  is  precluded  from 
recovering  in  another  action  to  that  extent,  but  no  more/' 
It  is  now  settled,  however,  even  in  England,  that  if  the 
vendee  had  obtained  a  deduction  from  the  price  on  account 
of  the  breach  of  warranty,  he  could  not  afterwards  sue 
upon  the  warranty,  although  the  first  allowance  was  not 
adequate,^^^  and  even  though  a  suit  for  breach  of  warranty 
will  not  be  barred  by  a  judgment  in  plaintifFs  favor  in  a 
suit  for  the  price,  if  in  that  suit  the  breach  is  not  pleaded 
as  a  counter-claim  or  ground  of  recoupment. ^^ 

It  has  been  alleged  sometimes  by  way  of  exception 
"  that  if  a  fact  or  state  of  facts  be  set  uf)  in  the  first  action 
merely  as  a  defence,  and  not  as  the  foundation  of  a  claim 
for  atttrmative  relief,  it  will  not  prevent  the  same  from 
being   used    as   a  counter-claim    in    a    subsequent  suit.'^'* 

(B)  Thus  in  a  recent  case  in  Minnesota.'**  a  chattel  mortgage  was  given  to  secure  two 
promissory  nott«  ;  the  mortgagee  succl  the  mortgagor  to  recover  possession  of  the  mortgagal 
property  :  the  defendant  allegeti,  as  a  defence  only,  that  rfierc  was  a  failure  of  considera- 
tion for  the  notes  and  mortgage,  and  the  judgment  that  wtis  rendered  in  the  defendant's 
favour,  was  held  not  to  bar  a  counter-claim  based  on  such  failure  of  consideration,  in  a 
suit  on  the  notes  brought  by  the  same  defentLint  against  the  same  plaintiff. 


«*  7  Kjwt,  479. 
»»  7  East,  4H1  (/i). 
$«  Benj.  Sales.  90(i. 

Buniott  r.  Smith,  4  Gray.  50. 

Batterman  v.  I'ieroc,  3  HilU  171. 
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The  weight  of  authority   is,  however,  in  favor  of  the  con- 
trary view,  which  has  been  held  in  a  number  of  cases.  ^^ 

242.  The  application  of  the  bar  by  suit,  like  the 
Cau.eofactionandits  rule  of  r^^^rficaia  under  the  Cod^  of 
identity  on  which  1859,  depends  entirely  on  the  identity  or 
the  application  of  rather  the  unity  of  the  cause  of  action. 
bar i.ysau  depend.,  jjome  reference  has  been  made  to  the 
cause  of  action  and  its  identity  in  Sees.  9  and  l+S.  The 
question  involves  considerable  difliculty,  however,  and 
unanimity  has  not  been  arrived  at  as  to  some  of  its  aspects. 
The  expression  cause  of  action,  in  its  strict  and  scientific 
sense,  signifies  merely  the  act  (including  omission)  that  in- 
fringes any  right  of  another  person,  and  gives  him  a  second- 
ary right  for  seeking  proper  relief  or  redress  for  that  in- 
fringement. In  this  sense,  a  tort  or  a  breach  of  contract  is 
an  entirecauseof  action,  altogether  independent  of  the  right 
or  title  infrinj^ed,  and  the  contract  or  other  circumstances 
giving  birth  to  it.  Practically,  however,  the  expression  cause 
of  action  has  always  been  used  and  understood  in  England  as 
well  as  in  this  country  in  a  broad  sense,  so  as  to  include  in 
it  not  only  the  act  constituting  the  infringement  of  a  right, 
but  also  that  right  itself,  and  even  the  circumstances  giving 
birth  to  that  right.  Thus  in  Harjeebun  Doss  v.  Bhugwan 
DosSy^  Phear,  J.,  said:  **  I  venture  to  think  that  in  all  cases 
the  English  Courts  have  held  that  the  cause  of  action  is  only 
complete  when  the  facts  out  of  which  the  plaintiflTs  right 
immediately  arose  are  comprehended  in  it,  as  well  as  the 
facts  which  constitute  its  infraction  ....  The  inconsisten- 
ciesof  decision  of  which  Mr.  Justice  Holloway  complains^' 
do  notappear  to  exhibit  an  oscillation  between  and  including 
of  the  Aground  of  origin  of  the  right*  on  the  one  side,  and 
an  excluding  of  it  on  the  other,  but  rather  manifest 
themselves  in  the  differing  quantities  of  that  ground,  which 
it  was  thought  necessary  in  the  various  cases  to  take  in  .... 
The  diversities  of  decision  are  all  referable  to  the  practical 
difficulty  which  so  often  presents  itself  of  determining  what 
is  the  immediate  proximate  cause  of  the  plaintiff's  right  as 
distinguished  from  that  which  is  prior  and  more  remote." 
The  contrary  view  was,  no  doubt,  adopted  for  the  purposes 
of  the  rule  relating  to  the  service  of  writs,  in    Vaughan    v. 


«»  Pntrick  ».  Shaffer,  94  N.  Y.  423.  I       «•  VH  B.  L.  R .  1 10. 

O'Connor  r.  Vume>,  loGmy,  231.  |       «i    Vidr,  OeSouza  r.  Coles.  Ill  il.  H.  C,  R,  4«l.j. 
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fVeldon^^  on  a  conference  of  all  the  Judges  of  the  three 
Common  Law  Courts  that  are  now  represented  by  the 
Queen's  Bench  Division  of  the  Supreme  Court  of  Judicature, 
England.  The  popular  use  of  the  expression  has  not 
disappeared,  however,  and  even  recently  Esher,  M.  R.,  in 
Read  v.  Brown^^  said:  that  'cause  of  action*  had  been 
defined  in  Gooke  v.  Oill^^^  as  every  fact  which  it  would  be 
necessary  for  the  plaintiff  to  prove,  if  traversed,  in  order  to 
support  his  right  to  the  judgment  of  the  Court,  **and  I 
think  that  the  definition  is  right/' 

Nor  is  this  use  and  the  difiiculties  incidental  thereto 
peculiar  to  the  English  system  of  jurisprudence.  Bon- 
nier says:  (jue  la  jurisprudence  est  placee  entre  deux 
Scueils :  on  bien  donner  trop  de  generalite  d  la  caiise,  ce 
qui  ramhnerait  aux  inconvenients  des  actions  intentSes,  *  non 
adjecta  causa  *  chez  les  Romains^  ou  bien  donner  d  la  multipli' 
citi  des  proces  une  extension  deplorable.^^  Lacombe  says  que 
cet  arbitraire  ne  resulte  que  de  l*abandon  des  principes ;  but 
even  he  after  defining  the  expression  cause  of  action  as  le 
fait  juridique  qui  Wgitime  V action  et  lui  sert  de  base^  observes 
that  difficulty  arises  from  the  fact  that  the  expression  has 
not  an  absolute  and  invariable  signification,  that  it  can  be 
applied  with  the  exactitude  to  several  elements  of  the  proces^ 
and  that  the  so-called  cause  procede  a  son  tour  d'autres 
causes  plus  eloignSes^  and  that  there  is  no  difficulty  in  enume- 
rating the  different  causes  of  a  demanded  mais  le  doute 
commence  lorsquil  faut  reposer  son  choisi  sur  l*une  d^elles, 
pour  dire;  voz'la  la  cause^  la  cause  immediate  de  la  demande. 
In  almost  the  same  words,  Mr.  Justice  Holloway  in  DeSouza 
V.  Colesy^  said:  ''The  words  cause  of  action  may  have 
either  the  restricted  sense  of  immediate  occasion  of  the 
action  or  the  wider  sense  of  necessary  conditions  of  its 
maintenance.  In  one  sense  it  is  the  mere  matter  of 
fact,  the  failure  of  the  defendant  to  do  or  forbear  from 
doing,  to  give,  or  make  good,  that  which  the  plaintiffs 
right  entitles  him  to  insist  upon.  In  the  other,  it  is 
this  matter  of  fact  plus  the  right  resident  in  the  plaintiff.*' 
In  this  country,  Mr.  Justice  White,  in  delivering  the  judg- 
ment of  the  Calcutta  High  Court  in  Jibunti  Nath  v.  Shib 
Nath^^'^  observed,  that  **  a  cause  of  action   consists  of  the 


«2  L.  R.  10  0.  P.  47.  I       «*  Bon.  des  preave*,  874. 
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circumstances  and  facts,  which  are  alleged  by  the  plaintiff 
to  exist,  and  which,  if  proved,  will  entitle  hiro  to  the  relief 
or  to  some  part  of  the  relief,  prayed  for  ;*'  and  this  observa! 
tion  has  since  been  quoted  with  approval  by  other  judges.^s 
Whichever  view  be   taken   however  of  the  expression,  the 
cause  of  action,  to  ascertain  its  identity,  is  to  be  gathered 
from  the  facts   stated  in    the   plaint.     Mr.   Justice   White 
thus  added,  that  the  cause  of  action  has  **  to  be  sought  for 
within  the  four  corners  of  the  plaint/*     It  was  contended 
against  this,  that  the  court  must   not  confine  itself  to  the 
claim  made  in  the   two  suits  in  judging  whether  the  43rd 
section  of  the  Code  had  been  infringed,  but  ought  to  travel 
outside   the   statements   contained   in   the  plaint   and  see 
how  the  facts  stood   upon    the  finding  of  the  court  in  the 
first  suit,   but  the  learned  Judge  said  :    **  The  argument 
is  this,  that,  inasmuch  as   the   cardinal  allegation  was   dis- 
proved  upon  which   was  grounded  the    plaintiff's    title  to 
the  limited  relief  prayed  in  his  first  suit,  and  inasmuch  as 
the  Subordinate  Judge  held  the  plaintiff  not  to  be  in  posse$- 
sion  at  that  date»  it  follows  that  the  plaintiff   ought,  in  his 
first  suit,  to  have  brought  a  suit  praying  not  only  for  a  dec- 
laration of  title,  but  also  for  an  award   of  possession,    and 
that   not   having   done   so   he  has   split  his   remedies.     1 
cannot  agree  that  this  is  the  correct  test.     The  question  to 
be  determined  turns  not  upon    what   was   the   proper   suit 
for  the  plaintiff  to  have  brought,   or  the  proper  remedies 
for  him  to  have  applied  upon,  having  regard  to  the  facts 
as  found  upon  the  trial  of  the  first  suit,  but   upon   whether 
the  causes  of  action  in  the  two  suits  are  one  and  the  same, 
or   are   distinct.     It   is   contended    that^    in  the    case   of 
Buzloor  Ruheem  v.  Shumsoonissa  Begum^^^  their  Lordships, 
in  deciding  that  the  plaintiff  had  omitted  in  her  first  suit 
a  portion  of  his  claim,  founded  their  judgment   upon   the 
evidence  in  the  suits  and  not  upon  the.  facts  alleged  in  the 
pleadinfi:s.     But  this   does    not    appear    to    be  so.    The 
omission  of  a  portion  of  the  claim  from  the  first  suit  became 
apparent  from  comparing  together  the  plaints  in  the   two 
suits.     It  was  then  perceived  that  the  causes  of  action   in 
the  two  suits  were  the  same,  and  that  the  Government  paper 
sought  to  be   recovered  in  the  second   suit  was  merely  an 
item  omitted  from  the  plaintiff's  demand  in  the  first  suit.' 


••   Nono  Bingb  «.  Anand  Singh,  I.  L.  R.  XU    I       M  XI  M.  I.  A.  651. 
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243.  As  to  the  unity  of  a  cause  of  action,  it  may  be  at 
Unity  of  every  tort  as  ^^^^  observed  that  every  tort  is  an  in- 
a  cause  of  action  for  dependent  and  indivisible  cause  of  action, 
all  damages  resulting  Distinct  torts,  even  though  more  or  less 
^'^°*  **•  connected,  give  rise  to  distinct  causes  of 
action,  and  a  second  suit  will  not  be  barred  even  though  the 
former  suit  miglit  have  etnbraced  both  the  torts, '^  or  the  tort 
on  which  the  second  suit  is  based  occurred  prior  to  the 
first  suit.7*  On  the  other  hand,  every  tort  can  be  the  founda- 
tion for  only  one  claim  for  damages  ;  and  an  entire  claim  aris- 
ing from  a  single  tort  cannot  be  divided  and  made  the  subject 
of  several  suits,  however  numerous  the  items  of  damage  may  be. 
The  rule  is  absolutely  settled,  that  all  the  damage  resulting 
from  a  tort  must  be  claimed  in  one  suit,  aud  that  a  suit  for  some 
of  it  will  bar  a  suit  for  the  residue.  Thus  in  a  case  of  a  wrong- 
ful conversion  of  a  pledge  by  a  creditor,  the  conversion  gives 
**the  plaintiff  the  right  to  reclaim  it  in  several  forms  of  action; 
but  he  cannot  sue  for  the  price  received  for  a  part  of  them,  and 
for  the  other  part  in  kind,  or  for  damages  for  the  wrongful  con- 
version of  it,  .  .  •  If  he  did  not  recover  enough,  the  fault 
was  the  adoption  of  the  incomplete  remedy,  or  in  the  result  of 
it,  and  he  cannot  sue  again The  rule  that  pre- 
vents him  from  splitting  up  his  cause  of  action  into  several 
fragments  takes  away  his  right  of  action  for  the  residue 
entirely.  Having  once  claimed,  by  action  or  defence,  a  part 
of  an  undivided  subject-matter,  the  law  allows  him  no  remedv 
for  the  other  part,  else  there  would  be  no  limit  to  litigation."^^ 
The  dismissal  of  a  suit  for  damages  for  certain  statements  in  a 
libel  was  held  in  Macdougall  v.  Knight^^^  to  bar  a  subsequent 
suit  complaining  of  other  statements  in  the  same  libel,  Lord 
Justice  Fry  observing  that  *•  both  actions  are  for  libel  con- 
tained in  a  pamphlet,  and,  therefore,  I  conclude  the  cause 
of  action  is  the  same.  In  ray  opinion,  it  is  impossible  that  two 
actions  should  be  properly  brought  in  respect  of  the  same  libel. 
The  injustice  of  allowing  a  litigant  to  select  one  portion  of  a 
libel  as  the  ground  for  one  action  and  another  as  the  ground  for 
a  second  action,  and  so  on  indefinitely,  is  obvious.  The  whole 
publication  would  be  before  the  jury  in  each  case,  and  it  would 
be  quite  impossible  for  the  jury  in  each  case  to  separate  the 
damages  due  to  the  particular  part  of  the  libel  relied  on  in  that 

^0  White  V,  Moaeley,  8  Pick.  866.  |  Do  La  Oaerra  o.  Newhall,  66.  Oal.  SI. 

*i  Kababoer  Sing  v.  Bambbajjan  Sab,   I.  L.  ^2  Simos  v.  Zaae,  M  Pa.  St.  M8. 
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case  from  the  damages  arising  from  other  parts  of  the  libel.  I 
thiuk,  therefore,  that  a  plea  of  res  judicata  would  succeed." 
Thus  a  suit  for  malicious  prosecution  will  bar  a  suit  for  slander, 
consisting  of  preferring  the  charge  on  which  the  mah'cious 
prosecution  took  place;  or  in  an  action  for  malicious  prosecution, 
the  plaintiff  is  entitled  to  recover  damages  not  only  for  his  un- 
lawful arrest  and  imprisonment,  and  for  the  expenses  of  his 
defence,  but  for  the  injury  to  his  fame  and  character  by  reason 
of  the  false  accusation.^* 

A  tort  does  not  consist  always  of  a  single  act,  and 
may  like  an  offence  under  the  Indian  Penal  Code  often  consist 
of  an  aggregate  of  acts.  Thus  Mr.  Herman  observes  that 
•*the  rule  is,  that  all  acts  of  the  same  nature,  performed  at  the 
same,  are  regarded  as  one  act  in  law,  and  cannot  be  made  the 
object  of  several  and  separate  actions.  Where  they  are  conti- 
nuous instead  of  being  simultaneous,  the  same  rule  applies, 
unless  it  be  shown  by  proof  that  they  are  distinct  causes  of 
action. '*^^ 

244.     As  a  general  rule,  if  the  damage  is  caused  by   the 

/^  !>      ^-        i^       same  act  to  several  .rights   or   properties. 

Cause    of     action     for       .  .,,  »  ,  ^^     ^        j     i        r 

several       properties     ^here  wdl  be  only  one  tort  and   therefore 

misappropriated     or     one  cause  of  action.     The  real  difficulty  in 

wrongfalfy  taken  at     such  cases  arises,  when  on  account  of  the 

^^J**""^  ^'™^  '^  ^^^     difference  of  the  rights  or  of  the  distance 

™®'  of    the    properties,    or  of    the^  different 

character  of  the  damag^e  caused  or  of  the  different   times   of    its 

accrual,  it  is  doubtful  whether  the  damage  is  caused   by  the 

same   tort,   or   by   different   acts  each   constituting  a  separate 

tort.     Thus  Sir   James  Colville,  in  delivering  the  judgment  of 

their  Lordships  of  the   Privy  Council   in   Buzloor    Ruheem  v. 

Shumsoonnissa^^  said,    **  The  cause  of  action  in  the  former  suit 

seems  to  them  to  be  the  refusal  by  the  husband   to   restore,    or 

his  misappropriation  of,  the   wife's   property,    which    she    says 

she  intrusted  to  him.     There    is   nothing   to   distinguish    the 

deposit  of  this  particular  Company's  paper  from  the  deposit  of 

those  which  she  deposited  with  it,    and    has   recovered    in   the 

former  suit.  It  was  a  mere  item  of  her  demand.     ...     If  she 

was  justified  in  instituting  a  separate  subsequent  suit  for   this 

particular  Company's  paper  for  Rs.   10,000,    sBe    would    have 

been  equally  justified  in  making  each   one   of   the    Company's 

papers  which  are  comprised  in  the  *  property  suit '  successively 

v«  Sheldon  0.  Carpentw,  66  AnLDeo.  801.  I       I*  li«rm,_Gomm.  160. 
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the  subject  of  an  independent  suit/'  On  the  same  principle. 
Sir  Barnes  Peacock  in  delivering  their  Lordships' judgment  in 
Pittapur  Raja  v.  Suriya  RairJ  observed  that  "  the  act  of 
conversion  of  the  several  things  is  on^»  cause  of  action,  and  you 
cannot  bring  an  action  for  the  conversion  of  one  of  the  things, 
and  a  separate  action  for  the  conversion  of  another.  I'he 
conversion  of  the  whole  is  one  olaira  and  one  cause  of  action." 

The  same  rule  is  recognized  in  the  United  States  also. 
In  Fulton  v.  MatfhewSy^  the  New  York  Supreme  Court 
said  :  *•  The  seizure  of  the  bed  and  the  bed  quilts  which 
then  lay  on  the  bed  was  one  single  indivisible  act,  and  the 
plaintiff  ought  not  to  be  permitted  to  vex  the  defendants 
by  splitting  up  his  claim    for  damages  into  separate   suits 

for  each  article  so  seized Suppose  a  trespass 

or  a  conversion  of  a  thousand  barrels  of  flour,  would  it  not 
be  outrageous  to  allow  a  separate  action  for  each  barrel." 
It  would  certainly  be  hard  on  the  wrongdoer  and  on  the 
courts,  and  through  them  on  the  public  to  allow  that. 
In  O'Neal  v.  Brown'^  the  Alabama  Supreme  Court  said, 
"  The  principle  is  that  where  a  tort  is  committed  by 
taking  several  chattels  at  one  time,  it  gives  but  one 
cause  of  action,  if  they  belong  to  one  person,  and  the 
chattels  were  in  his  possession  at  the  time,  and  he  cannot 
be  allowed  to  split  it  up  and  bring  separate  suits  for  ^separate 
articles.  Nor  can  it  make  any  difference  that  he  was  pos- 
sessed of  some  as  trustee,  and  of  others  in  his  own  right, 
for  the  legal  title  to  all  and  the  possession  was  in  him,  and 
there  being  but  one  tort  to  the  possession  of  one  person,  it 
gives,  and  indeed  it  can  give  him,  only  one  cause  of  action, 
and  that  is  merged  when  a  recovery  has  been  had  upon 
it."  In  such  a  cage,  a  suit  for  any  of  them  in  trespass  or 
in  trover  will  bar  a  subsequent  suit  in  any  form. 

245.     The  general  principle  being  thai  in  cases  of  tort, 

the  cause  of  action   is  the  act  that  causes 

In  suite  for  damages     ^^^    damage,    and    not    the    right,  titl^    or 

for  miury  to  several  7         i  -   i    .i       j  •  i 

properties       their     property   to    wnich  the  damage   is  caused, 

number  or  distance  nor    the    damage    itself,     the  circumstance 

from    each     other  of  the   properties   damaged    being  distinct 

does  not  affect  the  ^^^^^^     ^^^,^     ^^j^^^     jg    immaterial.     Thus, 
unity  of  cause   of         ,  ,  ,     ,  i  ^     i 

action.  where    a    house    and  shop    were  burnt     by 

the     same    fire,     through    the    negligence 

"  L.  II.  XIII.  A.  lie.  —        -       —      „3^^^^^g2 
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of  the  defendant's  servants,  a  suit  for  damages  by  the  burningr 
of  the  shop  was  held  to  bar  a  suit  for  the  destruction  of 
the  house,  to  which  the  fire  had  extended  from  the  shop, 
although  the  second  suit  was  for  the  benefit  of  an  Insurance  Co., 
which  had  paid  to  the  plaintiff  the  amount  of  a  policy  of  insur- 
ance on  the  house.^^  In  Pierro  v,  St.  Paul  Ry.  Go.y^^  Dickin- 
son,  J.,  in  delivering  the  judgment  of  Minnesota  Supreme 
Court  said:  "The  former  recovery  of  damages  was  only  in 
respect  to  the  twenty-two  feet,  but  that  would  operate  as  a  bar 
to  a  subsequent  action  to  recover  damages  for  injury  to  or  upon 
the  adjacent  forty  feet,  caused  by  the  same  tortious  acts  of  the 
defendant.  The  trespass  now  complained  of  in  respect  to  the 
whole  sixty-two  feet  was  identical  with  the  entry  and  posses, 
sion  alleged  in  the  former  action  as  to  the  twenty-two  feet. 
The  defendant's  trespass  and  injury  upon  the  whole  tract  of 
land  was  a  single  and  indivisible  tort,  for  which  the  plaintifPs 
right  to  recover  damages  was  entire  and  indivisible.  One  may 
not  split  an  entire  complete  cause  of  action,  and  have  several 
recoveries  of  damages  therefor/' 

Nor  will  the  rule  be  diflferent  if  the  properties  damaged 
are  at  a  distance  from  each  other.  Thus  if  a  fire  is  started 
by  a  locomotive  engine  under  such  circumstances  as  to  make 
its  owner  answerable,  all  damages  resulting  to  one  person 
by  the  act  must  be  recovered  in  one  suit,  although  the  fire 
was  communicated  to  two  tracts  of  land  situate  at  con- 
siderable distance  from  each  otlier.^^  In  Beronio  v.  Southern 
Pac.  R.  R.  Co.y^^  a  suit  to.  recover  damages  for  the  con- 
struction of  a  railway  in  front  of  a  lot  in  block  20  was  held 
bdrrecl  by  a  former  suit  for  damages  suffered  by  the  plaintiff 
from  the  construction  of  the  railroad  in  front  of  tht-  plaintiflTs 
lot  19,  on  the  ground  that  all  the  damages  suffered  by  the 
plaintiff  from  the  location  of  the  road  constituted  a  single 
indivisible  cause  of  action,  and  the  California  Court  said  : 
*•  We  think  there  was  no  error  in  the  rulings  or  instructions  of 
the  court  in  this  behalf,  so  far  as  relates  to  any  damage  accru- 
ing  to  either  of  plaintift**s  lots  prior  to  and  up  to  the  time  of 
filing  his  complaint  or  making  his  settlement  in  the  former 
action.  The  elements  of  his  damage  up  to  that  time  may  have 
been  multifarious,  but  the  cause  of  it  was  a  unit, — the  con- 
struction and  operation  of  a  single  railroad  which  was  complete 

so  TTMk  V.  Hartford  &  N.  H.  Bailroad,  2  Allen,    I       ««  Knowlton  «.  N.  Y.  and  N.  E.  R.  R.  Oo.  147 

331.  Mass.  606. 

«i  18  A.  M.  St  Eep.  673.  J       »«  21  Am.  St.  Rep.  67. 


Digitized  by 


Google 


S.   246.]  DISTINCT  INJUHIES  CONBTITUTE  DISTINCT  CAUSES  OF  ACTION.  633 

at  the  time.  The  fact  that  it  damaged  two  lots  belonging  to 
the  same  man,  at  the  same  time  and  by  the  same  means,  no 
more  created  two  causes  of  action  than  if  two  horses  belonging 
to  the  same  man  had  been  killed  by  a  single  collision  with  a 
locomotive,  and  this  has  been  held  to  constitute  but  a  single 
cause  of  action.^*  In  case  of  tort,  the  question  as  to  the  number 
of  causes  of  action  which  the  same  person  may  have  turns  upon 
the  number  ot  the  torts,  and  not  upon  the  number  of  different 
pieces  of  property  which  may  iiave  been  injured.  Each  separate 
tort  gives  a  separate  cause  of  action,  and  but  a  single  one." 

246.  Tt  has  sometimes  been  held  that  the  same 
Essentially  distinct  in-  wrongful  act  may  in  some  cases  occasion 
juries  caused  by  the  several  distinct  injuries.  Thus  damage 
same  tort  constitute  to  j>oods  and  injuries  to  the  person, 
distinct  causes  of  although  caused  by  the  same  act,  have 
*^^*°°*  been    held  to  constitute  infringements  of 

different  rights  and  to  give  rise  to  distinct  causes  of  action. 
Thus  in  Brunsden  v.  Humphrey ^^^  the  majority  of  the  court 
held  that  when  a  person  driving  in  a  cab  came  into  collision  with 
a  van  of  the  defendants  through  their  servant's  negligence,  a 
suit  by  him  for  damages  for  injury  to  the  cab  would  not  bar 
a  suit  by  him  for  injuries  to  his  person.  The  decision  proceeded 
on  the  ground  of  the  two  injuries  constituting  distinct  causes  of 
action,  and  Brett,  M.  R.,  said  :  **  The  collision  with  the  de- 
fendants' van  did  not  give  rise  to  only  one  cause  of  action  : 
the  plaintiff  sustained  bodily  injuries,  he  was  injured  in  a  dis- 
tinct right,  and  he  became  entitled  to  sue  for  a  cause  of  action 
distinct  from  the  cause  of  action  in  respect  of  the  damage  to 
his  goods;  therefore  the  plaintiff  is  at  liberty  to  maintain  the 
present  action.*'  Bowen,  L.  J.,  did  not  adopt  that  reasoning, 
and  while  concurring  in  the  conclusion  as  to  there  having 
been  distinct  causes  of  action,  rested  his  decision  on  other 
grounds.  He  said :  "  Two  separate  kinds  of  injury  were 
in  fact  inflicted,  and  two  wrongs  done.  The  mere  negli- 
gent driving  in  itself,  if  accompanied  by  no  injury  to  the 
plaintiff,  was  not  actionable  at  all,  for  it  was  not  a  wrongful 
act  at  all  till  a  wrong  arose  out  of  the  damage  which  it  caused. 
One  wrong  was  done  as  soon  as  the  plaintiff's  enjoyment  of  his 
property  was  substantially  interfered  with.  A  further  wrong 
arose  as  soon  as  the  driving  also  caused  injury  to  the  plaintiff's 
person.     Both  causes  of  action,  in  one  sense,  may  be  said  to  be 

•«  Bran«Qbarff    o.  Indianapolis  Ry.  Co.,  74    |       •««  ^4  Q.  B.  D.  141. 
Am.  Dec.  a»).  I 
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founded  upon  one  act  of  the  defendants'  servant,  but  they  are 
not  on  that  account  identical  causes  of  action.  The  wrong 
consists  in  the  damage  done  without  lawful  excuse,  not  the 
act  of  drivings,  which  (if  no  damage  had  ensued)  would  have 
been  legally  unimportant."  Lord  Coleridge,  0.  J.,  dissented 
altogether  from  the  decision  of  the  majority,  and  expressed 
his  concurence  with  the  decision®^  by  Pollock,  B.,  and  Lopes, 
Jm  in  the  court  below.  He  admitted  that  the  injury  done  to 
the  plaintiflF  was  in  respect  of  different  rights,  but  said,  ♦•that 
whether  the  neligence  of  the  servant,  or  the  impact  of  the 
vehicle  which  the  servant  drove,  be  the  technical  cause  of 
action,  equally  the  cause  is  one  and  the  same :  it  seems  to  me 
a  subtlety  not  warranted  by  law  to  hold  that  a  man  cannot 
bring  two  actions,  if  he  is  injured  in  his  arm  and  in  his  leg, 
but  can  bring  two,  if  besides  his  arm  and  leg  being  injured 
his  trousers  which  contain,  his  leg,  and  his  coat-sleeve  which 
contains  his  arm,  have  been  torn."  The  view  of  the  Master 
of  Rolls  does  not  appear  to  have  been  followed  in  any  case* 
Yet  in  Darley  Main  Colliery  Co.  v.  MitchelU^  Lord  Bram- 
well  said  :  *•  It  is  a  rule  that  when  a  thing  directly  wrongful 
in  itself  is  done  to  a  man,  is  itself  a  cause  of  action,  he  must, 
if  he  sues  in  respect  of  it,  do  so  once  and  for  all.  As,  if  he  is 
beaten  or  wounded,  if  he  sues  he  must  sue  for  all  his  damage, 
past,  present  and  future,  certain  and  contingent.  He  cannot 
maintain  an  action  for  a  broken  arm,  and  subsequently  for  a 
broken  rib,  though  he  did  not  know  of  it  when  he  commenced 
his  first  action.  But  if  he  sustained  two  injuries  from  a  blow, 
one  to  his  person,  another  to  his  property,  as,  for  instance, 
damage  to  a  watch,  there  is  no  doubt  that  he  could  maintain  two 
actions  in  respect  of  the  one  blow.'*  The  decision  in  Skoglund 
T.  Minneapolis  Street  Ry.  Go.^"^  appears  to  have  proceeded  on 
the  same  ground.  In  that  case  a  husband  and  wife  travelling 
in  a  railway  carriage  were  injured  by  the  same  accident  or  act 
of  negligence  of  defendant;  and  a  suit  by  the  husband  for  the 
injuries  to  his  person  was  held  not  to  bar  a  suit  for  compensa- 
tion for  the  loss  of  the  services  and  the  society  of  the  wife  re- 
sulting from  the  injuries  caused  to  her  at  the  sanie  time,  and 
for  the  expenses  incurred  in  providing  her  with  physic.  Gil- 
fillan,  0.  J.,  in  delivering  the  judgment  of  the  Minnesota 
Supreme  Court,  said  :  **  Where  a  cause  of  action  arises  from  a 
wrongful  injury,  it  arises  at  once ;  and  in  such  case  the  sub- 

•»naB.D.712.  I       M22Am.Bt.Ref.7S8. 
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sequently  ascertained  or  developed  consequences  of  the  injury 
are  items  that  might  exist  without  them.  But  in  an  action 
by  a  husband  on  account  of  an  injury  to  his  wife,  the  con- 
sequences of  loss  of  her  society  or  services  are  not  items  of 
damages  pertaining  to  an  already  existing  cause  of  action,  or 
to  a  cause  of  action  which  might  exist  without  them,  but  they 
are  essential  to  the  cause  of  action  itself,  which  cannot  arise 
until  such  consequences  have  followed  the  injury.  If  it  could 
be  said  that  the  plaintifTs  cause  of  action  in  his  first  action 
arose  upon  the  negligence  alone,  then  all  the  injurious  con- 
sequences of  that  negligence,  the  injury  to  his  person,  the  loss 
of  his  wife's  society  and  services,  caused  by  the  injury  to  her 
person,  might  be  regarded  as  items  of  damage  in  that  cause  of 
action.  But  no  cause  of  action  could  accrue  upon  the  negli- 
gence alone.  That  cause  of  action  accrued  only  upon  injury  to 
his  person  caused  by  the  negligence,  and  when  they  concurred, 
his  cause  of  action  was  complete.  The  loss  of  his  wife's  services 
had  no  connection  with  that  injury.  That  cause  of  action  was 
not  a  consequence  of  it,  and  not  an  item  of  damage  pertaining 
to  it.  His  right  to  recover  for  such  loss  was  independent,  and 
would  have  existed  had  that  cause  of  action  not  accrued.'* 

In  the  United  States,  it    appears    to    be    generally  held 
that    when    the    rights  of  different  persons,   or    of   the    same 
person    in   diflferent  capacities  are  violated,  there    will    be    a 
separate    cause    in    respect   of  each    person  or   each  capacity 
of  the  person;    the  same  person   in   the  latter  case  being  con- 
sidered as  if  he  were  two  distinct  persons.     A  suit  for  damages 
by   a  partnership   has  been  held   not  to  bar  a  suit  by   a  partner 
for  injuries  caused  to  him  by  the  same  act.^°     In  explanation  of 
this  view,  the  Missouri   Supreme   Court,  in    Duffy  v.  Gray^^ 
said  :     *'  This  action  is  for  a  personal  injury  to  the  character  of 
the  plaintiff,  and  the  former  suit  was  for  a  joint  injury   to  the 
trade  and  business  of  the   firm  of  D.  and  K.     The  members  of 
the  firm  could  have  no  legal  interest  whatever   in  the  personal 
character  of  each   other."     A    suit  by  a  person  for   loss  of  his 
child's  services  occasioned  by  an  injury  to  the  child  through  the 
negligence  ofthedefendant's servant  has  been  held  not  to  bar  a  suit 
by  him  as  the  child's  administrator  for  such  damages  as  the  child 
would  have  recovery  for  the  same  injury,^  nor  would  a  suit  by 
the  father  be  barred  by  a  former   suit  which    the  son  himself 

••  Taylor  ».  Manhattaa  Ry.  C».  |       »•  Bradley  v.  Andrews.  61  Vt.  525. 

«  N.  Y.  Sup.  488.  1  Karr  v.  Park»,  44  Cal.  4C. 

s»  62  Mo.  »28. 
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brought,  by  the  father  as  next  friend.  On  similar  principles, 
in  Kronshage  v.  GhicagOt  M.  and  St.  P.  R.  Go.y^^  a  suit  for 
damages  for  goods  destroyed  by  fire,  while  in  defendant's  hands 
as  a  carrier  was  held  not  to  bar  a  suit  for  goods  destroyed  by 
fire,  while  in  such  defendant's  hands  as  a  warehouseman,  the 
court  observing  that  **in  the  former  Hction,  the  defendant  was 
liable  though  not  negligent,  in  this  action  the  defendant  is  not 
liable  unless  the  loss  was  caused  by  his  negligence.  Hence  the 
two  causes  of  action  are  entirely  different.  .  .  .  Under  all 
the  authorities,  the  claims  in  the  two  actions  do  not  constitute 
one  entire  and  indivisible  cause  of  action,  but  separate  and  dis- 
tinct claims,  for  which  separate  suits  may  be  maintained." 

247.  It  is  quite  settled,  however,  that  the  accrual  of 
Subseqnent  suit  will  separate  damages  from  the  same  tort  will 
not  lie  even  for  "ot  give  a  separate  cause  of  action  for  a 
damages  resulting  subsequent  suit.  The  fact  that  the  damages 
subsequent  to  the  claimed  in  the  second  suit  had  not  become 
first  sui .  apparent  when   the  former  suii  was  decided 

will  not  allow  of  the  institution  of  the  subsequent  suit,^ 
even  though  that  damage  be  caused  by  an  unusual  freshet.^^" 
Unforeseen  and  improbable  injuries  resulting  from  any  act 
are,  equally  with  existing  and  probable  injuries,  parts  of 
an  inseverable  demand.  Thus  a  person  claimed  dumages 
for  battery,  and  after  that,  parts  of  his  skull  came  out,  and 
a  suit  for  the  damages  thus  occasioned  was  held  to  be  barred, 
as  it  was  not  alleged  to  result  from  a  fresh  act.^^  A  subsequent 
suit  on  the  same  tort  for  extra  dauiHges  will  be  barred^ 
however  unforeseen  or  aggravated  may  be  the  new  injuries 
attributable  to  the  old  act.^*  In  AdmW  v.  Ctarendon,^^  a  suit 
by  a  father  for  damages  resulting  to  himself  prior  to  the  suit 
by  an  injury  to  a  minor  child,  was  held  to  bar  another  suit  for 
subsequent  loss  of  services  and  other  damages  developed  after 
the  first  suit  was  instituted. 

In  NilMonee  Singh  v.  Issur  Chunder,^^  the  plaintiff  having 
been  induced  to  take  a  puinee  taluq  settlement  at  a  certain 
rent  by  fraudulent  and  false  representations  as  to  the  lands 
alleged  to  be  comprised  in  the  taluq,  sued  on  that  ground  to 
recover  a  part  of  the  consideration  money  and  the  excess  rents 
paid,  and  to  obtain  an    abatement  of  the   same  proportionate 

»i  Wilton  c.  Middlesex  Ry.  Co.,  125  Mass.  I'JO.  )       »«  Hodsoll  r.  Slallebrass,  11  Ad.  &  KU  301. 
»»tt  Fowle  V.  New  Haven,  112  Mass.  ^34.  Watson  v.  Van.  Meter,  1 3  Iowa,  76. 

y  -'  Fowle  V.  New  Haven.  107  Mass.  Wi.  Bendernagle  •.  (;«cks,  32  km.  Dec.  448. 

Watson  V.  Van  Meter,  43  lewa,  73.  vs  is  Vt.  2  V3. 

»*  Feiter  v.  Beale,  Salk,  11.  •«  IX  W.  R.  121. 
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part  of  the  rent  for  the  future.  He  got  a  decree  for  the  amount 
sued  for,  but  even  though  the  claim  for  abatement  was  re- 
jected, a  subsequent  suit  by  him  for  the  excess  rent  he  had  to 
pay  since  the  first  suit  was  held  barred,  on  the  ground  that 
that  as  well  as  all  other  future  damages  should  have  been 
claimed  in  the  former  suit.  Mr.  Justice  Phear  (with  whom 
Bayley,  J.,  concurred)  said :  *«  The  plaintiff's  present  conten- 
tion amounts  to  this,  that  whenever  the  cause  of  action  is  such 
as  to  produce  a  successive  recurrence  of  damage,  then  the 
person  injured  may  bring  a  fresh  suit  on  the  occasion  of  the 
accrual  of  each  portion  of  such  damage.  But  I  think  this  is 
clearly  incorrect.  In  many  cases  of  wrong,  no  doubt,  the  cause 
of  suit  is  not  complete  until  actual  damage  has  ensued;  but 
when  once  the  cause  of  suit  is  matured,  the  subsequent  occur- 
rence of  further  damage,  whether  after  or  before  this  has 
been  adjudicated  upon,  does  not  originate  a  fresh  cause  of 
suit.  Were  it  otherwise,  litigation  would  have  no  end,  for  I 
suppose  that  in  very  few  cases  does  the  damage  flowing 
from  a  wrong  or  a  breach  of  contract  cease  with  one  event." 

It  has  been  held  on  this  principle  that  a  person  suing 
for  the  value  of  cattle  illegally  taken  away  should  include 
in  his  plaint  whatever  claim  he  wishes  to  make  in  respect 
of  damages  caused  to  him  by  the  defendant's  wrongful  act, 
and  cannot  afterwards  maintain  another  suit  for  any 
damages  which  he  might  have  claimed  in  the  former  siiit.^' 
In  Shaikh  Punju  v.  Oodoy^^  it  was  argued  that  the  claim  for 
damages  arose  out  of  a  different  cause  of  action,  namelyt 
the  detention  "^  and  not  the  seizure,  of  the  cart  and  bullocks, 
and  that  the  plaintiff  was  entitled,  at  least  to  recover  such 
damage  as  accrued  subsequent  to  the  institution  of  the 
former  suit  for  the  recovery  of  the  cart  and  bullocks;  but 
Ainslie,  J.,  in  delivering  the  jugdment  of  the  court  said  : 
"There  is  no  such  detention  as  would  constitute  a  separate  cause 
of  action ;  it  is  only  the  consequence  of  the  seizure.  There  was 
nothing  to  prevent  the  plaintiff  from  asking  for,  or  the  munsif 
from  awarding,  such  compensation  as  should  entirely  satisfy 
the  plaintiff's  claims  against  the  defendant ;  and  although 
the  amount  of  compensation  might  be  regulated   by  the  period 

c  On  the  same  principle  it  was  held  in  Leland  v.  Martth.,^^  that  everj  continuation 
of  an  illegal  imprisonment  was  a  fresh  trespass,  but  the  decision  is  clearW  untenable  om 
the  grounds  given  in  the  text. 

»'  Mohubut  Mundnl  u.  Shoortndro   Xat¥  Roy.    |       •»  XVIH  W.  R.  3:J7. 
IV  W.  R.  S.  C.  C.  R.  20.  •»  16  Mass.  3W. 
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of  detention,  the  right  to  sue,  or  cause  of  action,  began  when 
the  property  was  wrongffully  seized,  and  not  at  any  later  date.'* 
The  facts  in  Hite  v.  Long^^  were  the  same,  and  the  Virginia 
Court  of  Appeals  held  that  a  suit  for  the  horse  taken  away 
by  the  defendant  would  bar  a  suit  for  damages  suffered  from 
the  stopping  of  the  waggon,  as  all  that  the  defendant  did  was 
but  one  tortious  act/  In  Saemv .  Kamaluddy'^  the  first  suit  was 
for  the  value  of  the  fish  taken  by  the  defendants  by  force  on 
the  day  of  their  dispossessing  the  plaintiff  of  his  tank,  and  the 
second  suit  was  for  subsequent  mesne  profits.  It  was  contended 
that  the  former  suit  was  not  for  mesne  profits,  and  that  a  fresh 
cause  of  action  arose  each  time  the  profits  of  the  tank  were 
received  by  the  defendant,  but  the  contention  was  over-ruled, 
and  Jackson,  J.,  in  delivering  the  judgment  of  the  High  Court, 
pointed  out  ^^  that  the  previous  suit  as  well  as  the  present 
were  really  suits  for  damages  ;  and  that  the  previous  suit  and 
compromise  ought  to  have  included  all  claims  of  the  plaintiffs 
arising  out  of  the  dispossession  from  the  tank/' 

In  Whitney  v,  Toton  of  Clarendouy^  the  majority  of  the 
Supreme  Court  of  Vermont  held  the  same.  The  Chief  Justice 
contended  that  there  could  not  have  been  any  recovery  for  the 
damages  claimed  in  that  suit  in  the  first  suit  because  it  had 
uot  arisen  then.  Such  a  contention  is  clearly  untenable, 
however,  as  **  no  case  can  arise  involving  claims  for  serious 
injuries  to  the  person  in  which  the  assessment  of  damage  can 
be  otherwise  than  imperfect  and  unfair.  In  the  majority  of 
cases,  defendants  must  pay  for  damages  which  never  develop, 
while  in  the  minority,  the  most  serious  injuries  must  be  borne 
without  compensation/'  The  decision  in  Nicklinw.  Williams* 
also  proceeded  on  the  same  principle;  Parke,  B.,  having  said 
in  the  judgment  of  the  Court,  that  **for  this  wrong  the  plaintiff 
would  have  a  right  to  recover  a  full  compensation,  including 
the  probable  damage  to  the  fabric;  and  if  they  had  already 
obtained  a  verdict  with  damages,  they  must  be  presumed  to 
be  satisfied  for  all  the  consequences  of  the  wrong;  and  if, 
in8tea<l  of  having  a  verdict,  they  receive  with  their  own  consent 
H  satisfaction,  such  satisfaction  is  to  be  considered  to  com- 
pensate for  all  the  consequences  of  the  wrong.''  This  decision 
was  approved  by  l-ord  West  bury  in  Bonomi  v.  Blackhouse,^ 
and  by  the  majority  of  the  Court  in  Lamb  v.  Walker.^     After 


100  ]8Am.  Doc.  719. 
1  36  N.J.  L.  2l.i 
»  XXII  W.  R.  424. 
»  46  Am.  Dec.  150. 


4  10  Ex.  259. 
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the  decision  of  the  house  of  Lords  in  Darley  Main  Colliery 
Co.  \. Mitchell'^  it  must  no  doubt  be  considered  overruled,  but 
only  on  a  point  of  the  law  of  torts,  on  the  point  of  an  excava- 
tion in  one's  own  ground  not  giving  a  cause  of  action  to  the 
owner  of  adjoinincj  land  for  the  deprivation  of  the  support  he 
is  entitled  to,  till  the  occurrence  of  actual  subsidence  and  conse- 
quent damage.  The  decision  in  Bonomi  v.  Blackhouse  is 
authority  only  for  tlie  proposition  that  no  action  can  lie  for 
the  excavation  alone,  and  that  the  damage  resulting  from  the 
excavation,  and  not  the  excavation  itself,  is  the  cause 
of  action,  and  that  every  fresh  subsidence  even  though 
resulting  from  the  same  excavation  is  a  fresh  cause  of 
action.  Nor  does  their  Lordships'  decision  in  Darley 
Main  Colliery  Co.  v-  Mitchell  go  beyond  that,  and  in  fact 
in  that  case  there  appears  to  have  been  a  further  cause  also — 
a  fresh  removal  of  some  coal — of  the  fresh  subsidence.  Lord 
Halsbury,  L.  C,  in  liis  decision  in  that  case  said:  "The 
defendant  has  originally  created  a  state  of  things  which  renders 
him  responsible  if  damage  accrues;  if  by  the  hypothesis  the 
cause  of  action  is  the  damage  resulting  from  the  defendant's 
act,  or  an  omission  to  alter  the  state  of  things  he  has  created, 
why  may  not  a  fresh  action  be  brought?  A  man  keeps  a 
ferocious  dog  which  bites  his  neighbour ;  can  it  be  contended 
that  when  the  bitten  man  brings  his  action  he  must  assess 
damages  for  all  possibility  of  future  bites  ?  A  man  stores  water 
artificially,  as  in  Fletcher  v.  Ry lands  ;^  the  water  escapes  and 
sweeps  away  the  plaintiff's  house;  he  rebuilds  it,  and  the 
artifical  reservoir  continues  to  leak  and  sweeps  it  away  again. 
Cannot  the  plaintiff  recover  for  the  second  house,  or  must  he 
have  assessed  in  his  first  damages  the  possibility  of  any  future 
invasion  of  water  flowing  from  the  same  reservoir?'*  Lord 
Blackburn  dissented  from  that  view,  but  all  the  Lords 
who  took  part  in  the  decision  expressly  affirmed  the  general 
principle  that  all  the  damage  resulting  from  the  same  cause 
of  action  must  and  can  be  claimed  in  only  one  suit.  Lord 
Halsbury  thus  said :  "  Ho  one  will  think  of  disputing  the 
proposition  that  for  one  cause  of  action  you  must  recover  all 
damages  incident  to  it  by  law  once  and  for  ever.  A  house 
that  has  received  a  shock  may  not  at  once  show  all  the  damage 
done  to  it,  but  it  is  damaged  none  the  less  then  to  the  extent 
that  it  is  damaged,  and  the  fact  that  the  damage  only  manifests 
itself  later  on  by  stages  does  not  alter  the  fact  that  the  damage 

V  11  App,  Cm.  127.  i  •  3  H.  L.  33o'  "~ 
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is  there;  and  so  ot  the  more  complex  mechanism  of  the  human 
frame,  the  damage  is  done  in  a  railway  accident,  the  whole 
machinery  is  injured,  though  it  may  escape  the  eye  or  even  the 
consciousness  of  the  sufferer  at  the  time,  the  later  stages  of 
suffering  are  but  the  manifestations  of  the  original  damage  done 
and  consequent  upon  the  injury  originally  sustained." 

Nor  is  the  decision  even  of  the  majority  of  the  court  in 
Brunsden  v,  Hnmphreif  against  the  general  rule,  and,  in  fact, 
Bowen,  L.J.,  in  his  judgment  in  the  case,  expressly  admitted 
that  •*  nobody  can  doubt  that  if  the  plaintiff  had  recovered  any 
damages  for  injury  to  his  person,  he  could  not  have  maintain- 
ed a  further  action  for  fresh  bodily  injuries  caused  by  the 
same  act  of  negligence,  merely  because  they  had  been  dis- 
covered or  developed  subsequently." 

On  a  similar  principle,  if  the  tort  is  a  nuisance,  not  of  a 
necessarily  permanent  and  injurious  character,  the  continuance  of 
the  nuisance  will  be  a  separate  cause  of  action,  and  the  damages 
resulting  from  it  may  be  claimed  in  a  subsequent  suit.  The  case 
of  nuisances  was  distinguished  from  that  of  other  torts  in  Gkgg 
v.  Dearden^^  on  the  ground,  that  while  a  trespasser  is  under  no 
obligation  to  rebuild  or  replace  what  he  has  torn  down  or  destroy- 
ed, he  who  creates  a  nuisance  is  under  a  continuing  obligation 
to  abate  it ;  and  in  such  a  case  it  is  only  for  the  damage  caused 
before  the  institution  of  a  suit,  that  compensation  could  be 
claimed  in  that  suit.  Mr.  Freeman  says:  *'If  that  damage 
exposes  the  plaintiff  to  the  expenditure  of  money,  he  may 
recover  the  full  amount  which  he  is  liable  to  expend,  whether 
it  has  been  already  paid  out  or  not.  The  material  inquiry  in 
the  second  action  is,  whether  the  damages  on  which  it  is  based 
are  attributable  to  the  original  act,  or  to  the  continuing  of  the 
state  of  facts  produced  by  that  act.  In  the  latter  case  a  new 
cause  has  arisen,  and  a  new  action  will  lie."*^  The  distinction 
as  to  the  character  of  the  nuisance  has  been  often  well  explained. 
Mr.  Wells  says:  "The  difference  between  this  (continuing 
injury)  and  subsequent  breaches  consists  mainly  in  this 
that  the  latter  involves  separate,  voluntarily  acts;  the  for- 
mer not — the  former  is  uegative,  therefore  a  mere  omission  ; 
the  latter  positive,  made  up  of  commission/'*^  Thus  The  New 
Hampshire  Supreme  Court  in  Troy  v.  Cheshire  R.  R.*'  said  : 

•  14  Q.  B.  D.  141.  !       "  Well.  Bes  Jud.  211. 

»•  12  Ad.  A  Bd.  N.  S.  676.  i»  5&  Am.  Dec.  177. 

J I  Fr.Jud.  437.  I 
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•*  Wherever  the  nuisance  is  of  such  a  character  that  its  conti- 
nuance is  necessarily  an  injury,  and  when  it  is  of  a  permanent 
character,  that  will  continue  without  change  from  any  cause 
except  human  labour,  there  the  damage  is  an  original  damage 
and  may  be  at  once  fully  compensated,  since  the  injured  person 
has  no  means  in  his  power  to  compel  the  individual  doing  the 
wrong  to  apply  the  labour  necessary  to  remove  the  cause  of 
injury,  and  can  only  cause  it  to  be  done,  if  at  all,  by  the  ex- 
penditure of  his  own  means.  But  where  the  continuance  of 
such  act  is  not  necessarily  injurious,  and  where  it  is  not  neces- 
sarily of  a  permanent  character,  but  may  or  may  not  be  injuri- 
ous, or  may  or  may  not  be  continued,  there  the  injury,  to  be 
compensated  in  a  suit,  is  only  the  damage  that  has  happened." 
Similarly  in  Fowls  v.  New  Haven^'^ihe  Massachusetts  Supreme 
Court  said:  **  The  embankment  of  the  defendants  was  a 
permanent  structure,  which,  without  any  further  act  except 
keeping  it  in  repair,  must  continue  to  turn  the  current  of 
the  river  in  such  a  manner  as  gradually  to  wash  away  the 
plaintiflTs  land.  For  this  injury  the  plaintiflf  might  recover 
in  one  action  entire  damages,  not  limited  to  those  which 
had  been  actually  suffered  at  the  date  of  the  suit.  And 
the  judgment  in  one  such  action  is  a  bar  to  another  like 
action  between  the  parties  for  subsequent  injuries  from  the 
same  cause."  So  a  suit  for  damages  for  the  deterioration  in 
plaintiff's  premises  by  the  erection  and  maintenance  of  gas  works, 
in  the  vicinity,  is  a  bar  to  any  further  suit  for  the  same  cause. ^^ 
On  the  same  principle,  the  individual  who  so  manages  the 
water  he  uses  for  his  mills  as  to  wash  away  the  soil  of  his 
neighbour  is  liable  at  once  for  all  the  injury  occasioned  by  its 
removal,  because  it  is  in  its  nature  a  permanent  injury  ;  but 
if  his  works  are  so  constructed  that  upon  the  recurrence  of  a 
similar  freshet  the  water  will  probably  wash  away  more  of  the 
land,  for  this  there  can  be  no  recovery  until  the  damage  has 
actually  arisen ;  because  it  is  yet  contingent  whether  any  such 
damage  will  ever  arise.  If  a  person  erects  a  dam  upon  his  own 
land,  which  throws  back  the  water  upon  his  neighbour's  land, 
he  will  be  answerable  for  all  damage  which  he  has  caused  before 
the  date  of  the  writ,  and,  ordinarily,  for  no  more,  because  it  is 
as  yet  contingent  and  uncertain  whether  any  further  damage 
will  be  occasioned  or  not,  because  such  a  dam  is  not,  of  its  own 
nature  and  necessarily,  injurious  to  the  lands  above,  since  that 

i«  107  MasB.  362.  1     >*  Deoatar  Gas  Light  Oo.  v.  HoweU  92  HI,  19. 
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depends  more  upon  the  manner  in  which  the  dam  is  used, 
than  upon  its  form.  But  if  such  a  dam  is  in  its  nature  of  a 
permanent  character,  and  from  its  nature  must  continue  perma- 
nently to  affect  the  value  of  the  land  flowed,  then  the  entire 
injury  is  at  once  occasioned  by  the  wrongful  act,  and  may  be  at 
once  recovered  in  damages.^^  Thus  where,  in  building  a  canal, 
a  river  is  dammed  as  a  feeder  to  the  canal,  and  the  lands  of 
an  adjacent  owner  are  permanently  flooded,  he  cannot  recover 
each  year  the  damage  occasioned  by  the  non-use  of  the  land 
for  that  year,  but  must  at  one  time  recover  the  damages,  to 
wit,  the  full  value  of  the  land.  But  when  a  dam  is  built,  or 
a  canal  dug,  or  a  structure  erected  which  may  or  may  not  do 
damage  of  a  particular  character,  then  each  recurring  damage 
constitutes  a  new  cause  of  action  justifying  a  new  recovery. ^^ 
In  Chicago  B.  and  Q.R.  Go.  v.  Schajfer^^^  a  former  suit  for 
damages  to  plaintifi^s  land  by  overflows  of  a  stream,  caused 
by  the  defendant's  railroad  bridge,  which  was  improperly 
and  negligently  constructed  and  maintained,  was  held  not  to  bar 
a  subsequent  suit  for  other  injuries  to  the  land  sustained 
subsequent  to  the  former  suit  by  a  continuance  of  such  bridge. 

248. 


Suit  for  mesne  profits  will 
bar  subsequent  suit 
for  those  accrued  prior 
to  the  former  suit. 


A  suit  for  possession  of  land  (of  which  plaintiff 
has  been  dispossessed)  and  for  mesne 
profits  by  way  of  damages  for  ten  years 
was  held  in  Rookminee  Kooer  v.  Ram 
Tohub^  to  bar  a  suit  for  mesne  profits  for 
a  prior  year.  The  decision  proceeded  on  the  ground  that  mesne 
profits  though  usually  measured  by  the  actual  rents  and  profits 
of  the  land  issuing  during  the  period  of  dispossession  were 
eventually  damages  recoverable  on  account  of  the  defendant's 
wrongful  conduct  in  dispossessing  plaintiff  and  keeping  him  out 
of  possession,  that  the  cause  of  action  in  the  subsequent  suit 
was  the  same  as  in  the  first,  and  that  a  claim  for  mesne  profits 
could  not  itself  be  divided. 

In  Venkoba  v.  Subbanna^  even  a  suit  only  for  possession 
of  land  was  held  to  bar  a  suit  for  the  mesne  profits  of  that 
land.  In  this  case,  Muttusami  Ayyar  and  Brandt,  JJ.,  refer- 
red to  the  alteration  in  the  phraseology  of  Sec  43,  and  on  the 
ground  of  it,   expressed  it  as  their   •*  opinion,  that    the  words 
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*  every  suit  shall  include  the  whole  of  the  claim  in  respect  of 
the  cause  of  action,'  include  not  only  the  claim  arising  out 
of  that  cause  of  action,  but  also  any  other  claim  founded  on 
the  same  cause  of  action  and  enforcible  at  the  date  of  the  former 
suit.*'  No  reference  was  made,  however,  in  the  argument  or 
the  judgment  to  the  inference  drawn  against  the  identity 
of  the  cause  of  action  in  such  cases  from  Sec.  44  (correspond- 
ing to  Sec.  10  of  the  Code  of  1859),  which  provides  that 
**  no  cause  of  action  shall,  unless  with  the  leave  of  the  court 
be  joined  with  a  suit  for  the  recovery  of  immovable  property 
except  a  claim  in  respect  of  mesne  profits  or  arrears  of  rent  in 
respect  of  the  property  claimed."  The  learned  judges  observ- 
ed, however,  that  their  view  was  in  accordance  with  the 
decision  of  the  Judicial  Committee  in  Madan  Mohan  Lai  v. 
Sheo  Sanker  Sahai.^^  In  that  case,  however,  their  Lord- 
ships only  intimated  that  the  judgment  of  the  High  Court^'^ 
was  correct;  and  the  facts  of  that  case,  which  arose  out  of  a 
breach  of  contract,  were  quite  different,  as  there  had  been 
a  prior  suit  not  only  for  possession  of  the  property  leased,  but 
also  for  mesne  profits  as  damages  for  one  year  and  the  suit  for 
subsequent  years'  mesne  profits  was  held  barred  not  by  the  suit 
for  possession  but  by  that  for  mesne  profits. 

A  Full  Bench  of  the  Calcutta  High  Court  had  held, 
however,  in  Pratap  Chandra  v.  Swarnamayi^^  that  a  suit  for 
possession  of  land  and  mesne  profits  to  the  date  of  the  suit 
would  not  bar  a  subsequent  suit  for  mesne  profits  from  the 
date  of  the  decree,  the  decision  being  based  on  the  ground  of 
Sec.  10  of  the  Civil  Procedure  Code  of  1859  as  well  as  on  the 
fact  that  the  cause  of  action  for  the  mesne  profits  claimed  in 
the  second  suit  had  not  arisen  at  the  time  of  the  institution  of 
the  first.  In  Imdad  Alt  v.  Boonyad  Alh^"^  a  Division  Bench  of 
the  Calcutta  High  Court  held  that  on  account  of  the  said  Sec. 
10,  a  suit  for  possession  of  a  property  would  not  bar  a 
suit  for  its  mesne  profits  that  accrued  due  prior  to  the  decree. 
Conversely,  on  similar  ground,  it  was  held  in  Monohur 
LalL  V,  Oouri  Sunkur^^  that  a  suit  for  mesne  profits  of  a 
property  would  not  bar  a  suit  for  its  possession ;  Mitter,  J., 
in  delivering  the  judgment  of  the  court  pointing  out  that  **  the 
difference  as  to  the  priority  of  the  suit  for  mesne  profits  was 
immaterial  so  far  as  the   question   of  construction  of   Sees. 

n  I.  L.  B.  Xll  CaU  482.      ^  . .      „      . „     |       J*  iT^r^^^oV ^ 

3beo  Shunknr  I 
IXOaL143. 
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7  to  10  is  concerned.'*  The  same  has  been  held  under  the 
present  Civil  Procedure  Code  by  the  Madras  High  Court 
iu  Tirupati  v.  Narasimha^^  on  the  ground,  that  '*  the  suit  to 
recover  mesne  profits  and  the  suit  to  eject  are  not  parts  of  a 
claim  founded  on  the  identical  cause  of  action  within  the 
meaning  of  Sec.  43."  It  was  argued  in  the  case,  that  when  a 
tenant  should  hold  over  in  opposition  to  the  landlord,  the 
latter  would  be  under  an  obligation  to  eject  him  at  once, 
and  would  not  have  the  option  of  suing  simply  for  mesne 
profits  on  the  ground  of  adverse  occupancy  until  either  the 
tenant  gave  up  possession,  or  he  dasired  to  eject  the  tenant, 
but  the  High  Court  only  observed  that  where  the  causes  of 
action  were  distinct  and  independent,  the  plaintifiP  could  not  be 
bound  to  unite  all  the  claims  founded  upon  them  in  one  suit. 

249.     In  suits  for  property  on  the  ground  of  title,  it  is  not 
In  suits  on   title,  in-     ^^e  title,  but  the  infringement  of  it,  that 
fringement    of     the     constitutes  the  Cause  of  action ;  and  that 
title  constitutes   the     must  determine  the   applicability   of  the 
cause  of  action.  ^^j^  ^f  ^^^^  ^y  suit.     This  was  held  d  irec tly 

by  the  Calcutta  High  Court  in  Jardine  Skinner  v.  Shama 
SoondureCf^'^  in  which  Mr.  Justice  Mitter,  in  delivering  the 
judgment  of  a  Division  Bench  of  the  Court  said,  ^^  If  the  lands 
included  in  the  present  suit  have  been  taken  possession  of  by 
the  defendants  on  a  date  different  from  that  on  which  the 
plaintiff  was  ejected  from  the  lands  included  in  the  former 
suit,  there  can  be  no  doubt  whatever  that  the  two  causes  of  action 
are  entirely  distinct  from  one  another.  .  .  .  .  If  the 
plaintiff  was  dispossessed  from  the  parcel  on  the  same  date  on 
which  the  defendants  took  possession  of  the  lands  included  in 
the  present  suit  and  by  the  same  act,  her  cause  of  action  in 
the  two  suits  would  then  be  identical,  but  not  otherwise."  It 
was  urged  against  this  in  the  case  that  the  title  upon  which 
the  present  suit  was  based  was  precisely  the  same  as  that 
involved  in  the  former  suit.  But  Mitter,  J.,  said  :  *'  This 
circumstance  can  make  no  difference  whatever.  It  is  not  a 
title  upon  which  a  party  relies,  but  the  infringement  of  it 
which  constitutes  his  cause  of  action ;  and  it  does  not,  there- 
fore, follow  that  two  suits  are  necessarily  brought  upon  the 
same  cause  of  action,  merely  because  the  title  relied  upon  in 
both  the  cases  is  one  and  the  same.  Thus,  for  instance,  a 
man's  right  to  enjoy  a  piece  of  land  may  depend  upon  one 

atLL.B,XIMacLnO.  |      l»  XIII.  W.  B.  196. 
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and  the  same  title;  but  if  he  is  ejected  from  diflPerent  parts  of 
it  by  distinct  acts  of  ouster,  each  act  of  ouster  would  constitute 
a  distinct  and  separate  cause  of  action.  Were  it  otherwise,  it 
might  be  argued  upon  precisely  similar  grounds  that  he  is 
entitled  to  one  period  of  limitation  only,  commencing  from 
the  date  of  the  first  act  of  dispossession.  A  man  may  be 
dispossessed  from  one  room  in  a  house  on  a  particular 
day,  and  he  may  be  also  dispossessed  from  another  room 
in  that  very  house  twelve  years  afterwards.  But  if  the 
two  acts  of  dispossession  are  to  be  considered  as  con- 
stituting one  cause  of  action,  merely  because  his  title 
to  both  the  rooms  is  one  and  the  same,  the  action  for  the 
second  room  would  be  barred  by  limitation,  before  there 
could  be  any  necessity  for  its  institution." 

It  has  also  been  held,  that  the  fact  that  a  defendant's 
title  rests  upon  different  and  distinct  transactions,  supported 
by  distinct  and  separate  evidence,  does  not  necessarily  imply 
that  to  a  party  contesting  that  title,  there  are  different 
causes  of  action  warranting  separate  suits;  and  the  existence 
of  a  separate  cause  of  action  will  depend  on  there  being  a 
distinct  and  separate  act  of  dispossession.^®  I'he  principle  of 
these  rulings  was  followed  in  Riayatullah  Khan  v.  Nasir- 
Khauj^^  in  which  Straight,  O.C.J. ,  observed  that  *'  although 
the  respondent's  title  to  both  houses  rested  on  the  title 
acquired  by  him  under  one  and  the  same  sale-deed,  yet  the 
cause  of  action,  viz.f  his  ouster  from  the  two  houses  on  differ- 
ent occasions,  gave  rise  to  two  separate  causes  of  action,** 

In  Pitiapur  Raja  v.  Suriya  Rau^^^  certain  immovable 
properties  and  half  of  all  the  movable  properties  had  been 
left  by  a  will  to  the  parties,  and  the  defendant  got  the 
immovable  property  left  for  the  plaintiff  entered  in  the 
records  in  his  name  ;  and  a  suit  by  the  plaintiff  to  set 
aside  that  entry  and  to  obtain  possession  of  the  said  property 
was  held  not  to  bar  a  suit  by  the  plaintiff  for  his  share  of 
the  movable  property,  as  «*  the  claim  in  respect  of  the 
personalty  was  not  a  claim  arising  out  of  the  cause  of 
action,  which  existed  in  consequence  of  the  defendants 
having  improperly  turned  the  plaintiffs  out  of  possession 
of  (the  immovable  property  claimed  in  the  first  suit.)*' 
In  an  early  case,^*  however,  the  Calcutta  High  Court 
held  that  in  the  case  of  a  unity  of  title  to  different  proper- 

2«  Bun  Boondur  «.  DeUmney,  XX  "nTk  108.       I    w  l.  r.  xil  I.  A.  U6. 
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ties  from  which  the  owner  was  dispossessed  on  different 
dates,  all  the  acts  of  dispossession  prior  to  the  former  suit, 
would  be  considered  as  constituting  pne  cause  of  action. 
In  that  case,  the  plaintiff  claiming  to  be  entitled  to  two 
estates  in  different  districts  as  her  deceased  husband's,  under 
his  father's  will,  sued  for  one  of  the  estates,  and  the  suit 
was  held  to  bar  a  subsequent  suit  for  the  other  estate,  on 
the  ground  that  there  was  but  one  cause  of  action,  viz.^  the 
denial  of  the  plaintiff's  title  under  the  will  of  her  husband's 
father.  It  was  contended  that  the  plaintiff  alleged  having 
been  dispossessed  from  the  estates  on  different  dates^  but 
the  High  Court  said  that  that  did  not  affect  the  case.  ^<A11 
the  acts  of  ouster  complained  of  were  prior  to  the  institution 
of  the  first  suit,  and  should  have  been  comprised  in  it,  as 
their  being  legal  or  illegal  depended  solely  on  the  question 
of  inheritance,  and  the  validity  of  the  will  relied  on  by 
the  plaintiff;  and  the  separate  acts  of  ouster,  so  long  as 
they  were  committed  by  the  same  persons  and  as  part  of 
the  same  contest,  would  not  form  distinct  causes  of  action.'^ 
Where  the  title  is  entirely  different,  it  will  indicate  a 
distinct  act  of  infringement,  giving  a  separate  cause  of 
action.  Thus  as  the  relative  rights  and  duties  of  owner  and 
trespasser  on  the  one  hand  and  of  mortgagor  and  mortgagee 
on  the  other  are  wholly  different,  a  failure  in  a  suit  of 
simple  ejectment  does  not  bar  a  subsequent  suit  by  the 
same  person  to  enforce  his  right  to  redeem  as  mortgagor.^'^ 
Nor  will  a  suit  for  the  possession  ot  a  mortgaged  land, 
brought  on  the  ground  that  it  was  likely  that  the  mortgage- 
debt  had  been  paid  off,  will,  on  the  mortgage  not  being 
proved,  bar  a  suit  for  the  same  property  by  way  of  eject- 
ment ;  because  in  the  former  suit,  the  obligation  to  restore 
the  land  on  the  payment  of  the  mortgage-debt  constitutes 
the  cause  of  action,  and  the  question  of  title  does  not  arise 
even  incidentally,  while  in  the  subsequent  suit  the  plaintiff's 
right  of  action  is  based  on  the  plaintiff's  title.'^ 

250.     In  certain  cases,  a  suit  is  based   on  one's   title 

only,  and  such  a  suit  must  embrace  all 

Suit  for  a  share  of  certain     the  property  to  which  the  plaintiff  has 

joint  property  will  bar     ^  claim  on  account  of  that  title.     As 

a  suit  for  other  items  of  .  ^      x -ii  ,^4.-  *• r   xu* 

that  property.  ^^  important  illustration  of  this  prin- 

ciple,   reference  may  be  made  to  suits 

*2  B]iridharViiiayako.Narafan,XIB.H.aR.SM.  |     M  Naro  Balvant  9.  Bunohandnh  L  L.  B.   XIIX 
Amanat  Bibi  v.Imdad  Hnaiin,  L.  R.  XY  I.  A.  I  Bom.  3ae. 
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brought  by  co-parceners  or  co-partners  for  their  share  in 
the  joint  property.  Thus  a  suit  for  the  partition  only  of 
debts  due  to  the  family  will  bar  a  subsequent  suit  for  the 
plaintiflfs  share  of  the  family  lands,  the  plaintiff  having 
been,  in  such  a  case,  bound  to  claim  in  the  former  suit  a 
partition  of  the  whole  property  which  was  then  undivided.** 

On  the  same  principle,  in  Oanes  Chandra  v.  Ram 
Kumar,^^  a  suit  for  certain  monies  said  to  have  been  mis- 
appropriated by  the  defendant  during  the  time  he  was 
acting  as  the  manager  of  a  joint  family  was  held  to  bar 
a  subsequent  suit  for  the  plaintiff's  share  of  certain  joint 
paddy  held  by  the  defendant  at  the  time  of  the  first  suit. 
In  explaining  the  grounds  of  this  decision,  Mitter,  J.,  said 
<^  that  the  causes  of  action  in  both  the  cases  originated  in 
the  refusal  of  the  defendant  to  give  to  the  plaintiffs  their 
share  of  the  properties  realized  by  him  as  manager  of  the 

joint   family The   manager  of  a  joint  Hindu 

family  holds  possession  of  various  items  of  property,  both 
real  and  personal,  on  behalf  of  the  family, — Can  it  be 
contended  for  a  moment  that  each  member  of  the  family 
has  a  separate  cause  of  action  for  his  share  in  each  item  of 
those  properties?  If  such  were  the  case,  the  manager 
would  be  harassed  by  as  many  different  suits  as  there  were 
different  items  of  property  under  his  management  during 
the  time  the  family  remained  joint. *' 

A  suit  for  a  general  partition  will,  however,  not  bar  a 
suit  for  a  particular  property  which  ought  to  have  been 
included  in  the  former  suit  and  was  not  included  as  being 
held  in  mortgage  by  a  third  person.  This  was  held  in 
Narayan  v.  Pandvrang^^  in  which  Kemball,  J.,  in  deliver- 
ing the  judgment  of  the  High  Court,  said  :  **The  true 
question  for  consideration  in  cases  of  this  kind  appears  to 
be  whether  the  former  suit  was  one  in  which  the  plaintiff 
might  have  recovered  precisely  that  which  he  seeks  to 
recover  in  the  second  suit,  and  in  order  to  apply  that  test 
to  the  present  case,  it  is  necessary  to  bear  in  mind  the 
two-fold  application  of  the  word  *  partition.'  There  may 
be  a  division  of  right  in  joint  property,  and  there  may  be 
a  division  of  the  property  itself,  t.e.^  by  metes  and  bounds. 
.  •  •  .  The  plaintiff  m  his  former  suit  could  not  have 
recovered  precisely  that  which    he  now   seeks  to   recover. 


t4  ITkha  r.  Daga,  L  L.  B.  Vn  Bom.  18X.  I     »«  xn  B.  H.  T.  E.  148. 
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for  the  reason  that,  in  that  suit,  he  sought  a  division  of 
property,  whereas  this  particular  Thikan,  being  then  in 
the  possession  of  a  mortgagee,  was  not  available  for  an 
actual  partition.  It  has  been  pressed  upon  us  that  the 
plaintiff  might  have  asked  for  a  *  division  of  right '  in 
respect  of  this  property  in  the  former  suit,  but  that  is  not 
the  question.  He  sought  for  a  division  of  property  as 
against  P.,  and,  in  respect  of  this  property,  he  had  then  no 
such  cause  of  action  against  him.  Sec.  7  of  the  CivU  Pro- 
cedure Code  did  not  render  it  obligatory  upon  the  plaintiff 
either  to  include  this  division  of  right  in  bis  suit  for  division 
of  property  or  to  abandon  for  the  future  all  hope  of  establish- 
ingit  by  an  action."  The  Madras  HighCourthas  also  held 
that  in  a  suit  by  a  Karnawan  against  Anandrawans  for  pro- 
perty in  their  possession,  the  cause  of  action  is  the  right 
of  the  Karnawan  to  demand  the  restoration  of  any  of  such 
properties  at  any  time,  he  not  being  entitled  to  demand 
them  at  once  or  in  one  suit.'^ 

251,     In  suits  to  set  aside  alienations,  each  alienation 

constitutes  a  separate  course  of  action .'« 

Identity  of  cause  of  ac-    jj^  ji^g  Kurun  Singh  v.  Mahomed  Fyz 

tion  in  suits  for  setting     ^^.  ^^^^59  ^  Hindu  widow  first  made 

aside  alienations.  **  ^/»t         j  jitjj 

a  mortgage  of  her  deceased  husband  s 
property  to  a  certain  person,  and  after  that  made  a  gift  of 
it  to  him,  and  a  suit  in  the  widow's  lifetime  for  possession 
by  setting  aside  the  gift  was  held  not  to  bar  a  suit  after 
her  death  for  having  the  mortgage  declared  to  be  not 
binding  against  the  plaintiff,  the  two  suits  being  based  on 
different  causes  of  action ;  and  the  first  suit  having  been 
really  only  for  a  declaration  of  the  invalidity  of  the  gift  as 
against  the  plaintiff,  because  in  the  widow's  lifetime  a  suit 
for  possession  could  not  lie.  In  the  same  way  each  mort- 
gage  was,  in  Moro  Raghunath  v.  Balajt  Trimbak,"^  held  to 
constitute  a  separate  cause  of  action,  though  it  is  to  be 
observed  that  in  that  case  the  second  mortgage  on  which 
the  first  suit  was  based  comprised  only  some  of  the  lands 
mortgaged  by  only  one  of  the  persons  who  had  made  the 
first  mortgage. 

The  decision  in  Shafkat-un-nissa  v.  Shib  Sahcd*^  is  not 
acrainst  this  view.     In  that  case  J,  having  a  right  to  certain 

»t  Kanuaii  v.  Tenju,  I.  L.  R.  V  Mad.  1.  ~T~  JJ  I.LA  XHI  Bom  45. 

»•  Jehan,  v.  Saivak,  I  Agra.  F.  B.  103.  I       *»  L  L.  B.  IV  AIL  171. 
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shares  in  her  father's  estate  as  his  and  her  brother's  heir, 
alienated  her  rights  by  two  deeds  executed  on  different 
dates;  and  a  suit  by  the  alienee  for  the  shares  comprised  in 
one  deed  against  the  persons  who  had  purchased  all  the 
estate  in  execution  of  decrees  against  the  other  heirs  of 
the  father  and  brother,  was  held  to  bar  a  subsequent  suit 
for  the  shares  conveyed  by  the  other  deed.  The  decision 
proceeded,  however,  on  a  different  ground,  Tyrrell,  J,,  in 
delivering  the  judgment  of  the  High  Court,  having  said: 
"It  is  indisputable  that  the  parties  to  both  actions  are  sub- 
stantially the  same,  the  alienees  of  Sahib-ud-din*s  heirs  being 
in  fact  ShibSahai  alone  in  his  own  and  his  brother's  names, 
and  it  must  be  admitted  that  as  regards  this  alienee  the 
plaintiff's  common  cause  of  action  in  both  suits  arose  from 
the  circumstance  that  the  pof^session  of  a  part  of  her 
inheritance  was  wrongfully  withheld.  It  cannot  affect  the 
principle  embodied  in  the  rule  of  Sec,  43  that  the  plaintiff's 
title  in  respect  of  the  whole  inheritance  happened  to  have 
a  double  root.  This  circumstance  would  not  alter  the 
wholeness  of  her  claim  as  against  the  alienee  of  the  false 
heirs  arising  out  of  her  one  cause  of  action  against  him, 
which  was  nothing  but  his  possession  on  a  bad  title  to  her 
wrong.  It  is  possible  that,  if  the  portions  of  the  inheritance 
coming  to  the  plaintiff  through  her  father  and  brother 
respectively  had  been  defined  and  ascertained,  and  if  the 
first  transfer  had  purported  to  alienate  the  one  portion  so 
ascertained  and  specified,  the  other  similarly  purporting 
to  affect  the  other  known  share,  the  court  might  see  its 
way  to  a  decision  not  adverse  to  the  present  suit.  Under 
such  circumstances  it  might  have  been  held  that  each 
alienation  constituted  a  distinct  cause  of  action,  and  that 
it  was  therefore  not  obligatory  upon  the  plaintiff  to  make 
each  separate  purchaser  a  party  to  her  first  suit  upon  pain 
of  forfeiting  all  future  right  of  suit  against  Ihem  by  reason 
of  such  omission." 

252.     As  to  suits  on  contracts  also,  it  may  be  laid 

down  as  a  general  principle  that  the 

Breach  of  each  of  several     breach  of  each  Contract  constitutes  a 

•  ^^^^*^*«  ^i^^  ^^f^     separate  and  indivisible  cause  of  action. 

same  or  similar  facts      rwyt  j        n        ^.  -^.^1. 

constitutes  a  diitinct     The  mode  of  entering  into  the   con- 

canse  of  action,  tract,  the  nature  of  its  consideration, 

as  well  as  the  manner  and  the  time  in 
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which  the  consideration  is  given  or  performed,  are  imma* 
terial  for  the  cause  of  action,  except  so  far  as  they  may 
tend  to  indicate  whether  there  is  only  one  contract  aad 
therefore  one  breach.  The  circumstance  of  a  contract 
being  conditional  does  not  prevent  it  from  being  regarded 
as  indivisible.  Thus»  where  the  contract  was  to  sella 
certain  quantity  of  hay  if  the  promisor  had  so  much  to 
spare,  a  suit  for  a  part  of  the  hay  waa  held  to  bar  a 
subsequent  suit  for  the  rest  of  it/^ 

Even  contracts  growing  out  of  the  same  transaction  or 
out  of  a  state  of  facts  apparently  homogeneous,  are  con- 
sidered distinct  and  as  giving  rise  to  distinct  causes  of 
action.  In  Umed  Dholchand  v.  Pir  Saheby^^  the  defendant 
had  given  two  bonds  on  the  same  day  in  respect  of  the 
principal  and  the  interest,  respectively,  due  on  a  previous 
bond,  and  Sir  Charles  Sargent,  in  delivering  the  judgment  of 
the  Courtsaid,  ''There  can  be  no  doubt  that  the  two  bonds 
and  the  default  in  payment  of  them  constitute,  in  any  view 
of  the  expression  *  cause  of  action,'  two  distinct  causes  qf 
action,  and  there  is  nothing,  we  think,  in  the  language  of 
the  section  ^48)  which  would  justify  the  court  in  going 
behind  the  bonds  to  consider  the  circumstances  out  of 
which  they  sprung,  albeit  these  circumstances  might 
themselves  at  the  time  have  constituted  a  cause  of  action/' 
In  Ntrnu  V.  Raman,^  the  Karnawan  and  the  Anaiul- 
rawans  of  a  tarwad  made  a  usufructuary  mortage  of  certain 
lands  of  the  tarwad,  of  which  actual  possession  could  not 
be  given  as  it  was  under  mortgage  to  a  third  party.  Some 
of  the  mortgagors  therefore  executed  a  pattamchit  on  the 
date  of  the  mortgage,  agreeing  to  rent  the  lands  from  the 
mortgagee ;  and  a  suit  for  rent  on  the  pattamchit  was  held 
not  to  bar  a  suit  for  the  principal  and  interest  due  on  the 
mortgage;  it  being  observed  by  the  court  that  the  obliga- 
tion sought  to  be  enforced  in  the  two  suits  was  not  the 
same. 

Similarly,  where  a  railway  passenger  haying  a  bag 
containing  apparel  and  a  trunk  containing  merchandise,  of 
which  he  gave  intimation  on  applying  for  tickets,  had  paid 
extra  for  the  carriage  of  the  latter,  a  suit  for  the  loss  of  th« 
former  against  the  Railway  Company  was  held  not  to  bar  a 

♦2  Robinson  r.  Crowninshield,  1  N.  H.  77.  I       4*  L  L.  E.  XVI  Mad.  83». 

4t  L  L.  a.  VIX  Bom.  134.  I 


Digitized  by 


Google 


&96d.] 


mtvam  savBuiL  oomjion  kits  i 


vol  TO  on  8sraiA&  corbaot. 


651 


Breach  of  several  con- 
tracts made  as  a  part 
of  same  transaction  or 
in  pursuance  of  one 
general  contract  con- 
stitutes only  one  cause 
of  action. 


suit  for  a  loss  of  the  latter.*^  On  a  similar  prinoiplet  it  has 
sometimes  been  held  that  each  charge  on  a  property  is  a 
distinct  cause  ofaction,  not  to  be  affected  by  proceedings  for 
the  recovery  of  other  charges,  antecedent  or  subsequent.*^ 

253.  When  different  contracts  are  so  made  as  to  form 
'•  part  of  the  same  transaction  or  as  if  it 
were  in  pursuance  of  one  general  con- 
tract ;  a  breach  of  all  the  said  contract 
is  treated  as  that  of  the  general  con- 
tract, and  held  to  constitute  only  one 
cause  of  action.  Thus,  if  general 
articles  of  merchandize  be  sold  at  one 
time,  the  transaction  will  constitute  but  one  demand.*^ 
So  also  an  account  for  a  bill  of  goods  purchased  on  one 
day  is  to  be  taken  as  one  entire  transaction  in  the  absence 
of  a  contrary  intention  between  the  parties.  Even  an 
account  for  goods  sold  and  delivered,  consisting  of 
several  distinct  items,  delivered  at  different  times,  but  all 
due,  is  an  entire  demand  within  the  meaning  of  the  rule, 
so  that  a  recovery  for  a  part  of  it,  will  be  a  bar  to  a  suit 
for  the  residue.*® 

The  creditor  cannot  split  it  into  several  demands  and 
actions,  when  the  dealing  was  continuous,  and  nothing 
appears  on  the  face  of  it,  or  in  the  account  rendered,  to 
indicate  that  either  party  intended  that  each  item  should 
constitute  a  separate  transaction.*^  lu  fact,  in  actions  for 
goods  sold,  for  money  loaned  and  received,  at  various 
times,  the  whole  amount  due  at  the  commencement  of  the 
suit  is  generally  held  to  constitute  but  one  demand^ 
on  the  ground  that,  in  such  a  case,  it  is  reasonable  for  the 
courts  to  presume  that  there  was  an  agreement  in  pursuance 
of  which  the  plaintiff,  for  a  definite  period  of  time,  or  at  the 
will  of  both  parties,  was  to  furnish  goods,  to  loan  money, 
or  to  perform  labor ;  and  that  the  amount  due  under  the 
agreement  should  constitute  but  one  cause  of  action.^^  Mr. 
Freeman  says:  "  What  is  an  account  or  a  dealing  upon  an 
account  is  difficult  to  state,  and  is  probably  a  question  of 
fact  to  be  determined  from  all  the  circumstances.     Doubt- 


«s  Millard  v.  Bailioad  Co.  20  Hun.  191. 
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less  where  the  parties  are  merchant  and  customer,  or  are 
regularly  doing  business  with  each  other,  under  circum- 
stances calling  for  the  keeping  of  accounts,  the  debtor  has 
a  right  to  have  his  entire  indebtedness  treated  as  one  and 
indivisible.  And  generally,  where  a  creditor  seeks  to 
recover  two  or  more  judgments  for  items  of  indebtedness 
due  to  him  when  the  first  suit  was  brought,  he  must  show 
some  reason  why  such  indebtedness  should  be  treated  as 
divisible.  The  question  is  one  of  agreement  or  under- 
standing, express  or  implied,  to  be  determined  by  the 
ordinary  modes  of  business,^^  or  by  the  direct  agreement 
of  the  parties.  Thus  where  one  person  is  furnishing 
articles  to  another,  and  they  agree  that  bills  are  to  be 
made  out  and  due  and  payable  at  the  end  of  each 
month,  this  has  been  held  to  give  rise  to  a  separate 
cause  of  action  at  the  end  of  each  month,  and  to  warrant 
two  separate  actions  and  recoveries  for  the  amounts  due  at 
the  end  of  two  months,  though  both  were  due  before 
either  action  was  brought.^'^"^^  Where  an  indebtedness  is 
contracted  with  a  merchant,  most  of  the  articles  furnished 
being  purchased  by  the  husband,  and  the  account  running 
for  several  years  comprises  even  some  such  items  as  the  statu- 
tory estate  of  the  wife  is  liable  for,  and  the  account  is  kept 
as  one  continuous  running  account  on  the  books  of  the 
merchant^  such  account  constitutes  but  one  debt,  for  the 
whole  of  which  the  husband  is  liable ;  and  but  one  suit  can 
be  maintained  against  him  for  its  recovery/*  Where 
goods  are  sold,  or  money  received,  under  such  circum- 
stances, that  the  different  items  are  but  one  transaction,  the 
cause  of  action  will  be  entire,  and  a  recovery  for  any  part 
will  be  conclusive  against  the  right  to  sue  for  the  balance,^^ 
The  correctness  of  this  rule  was  admitted  even  in  Secor  v. 
SturgiSf^^  in  which  the  particular  circumstances  of  the  case 
were  held  to  warrant  a  presumption  to  the  contrary.  The 
New  York  Supreme  Court  said  in  that  case  :  **  Where  there 
is  an  account  for  goods  sold,  or  labor  performed,  where 
monev  hasbeen  lent  to  or  paid  for  the  use  of  a  party  at  differ- 
ent times,  or  several  items  of  claim  spring  in  any  way  from 
contract,  whether  one  only  or  separate  rights  of  action  exist 

fti  Borngesaer  ».  Harrison,  78  Am.  Dec.  767.  |  *»  Guernsey  r.  Carver,  24  Am.  Dec.  (K>. 

Buck  V.  Wilson,  113  Pa.  St.  428.  i  Stevens  r.  Loclrwood,  38  Am.  Dec.  4©2. 
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will,  in  each  case,  depend  upon  whether  the  case  is  covered 
by  one  or  by  separate  contracts.  The  several  items  may 
have  their  origin  in  one  contract,  as  on  an  agreement  to 
sell  and  deliver  goods,  or  perform  work,  or  advance  money ; 
and,  usually,  in  the  case  of  a  running  account,  it  may  fairly 
be  implied  that  it  is  in  pursuance  of  an  agreem.ent  that  an 
account  may  be  opened  and  continued  either  for  a  definite 
period,  or  at  the  pleasure  of  one  or  both  of  the  parties.  But 
there  mu8t  either  bean  express  contract,  or  the  circum- 
stances  must  be  such  as  to  raise  an  implied  contract,  em- 
bracing all  the  items,  to  make  them,  where  they  arive  at 
different  times,  indivisible.  Applying  this  test  to  the  pre- 
sent  case,  it  is  very  clear  that  the  two  accounts  did  not 
constitute  an  entire  claim ;  but,  on  the  contrary,  that  they 
were  several  and  formed  two  several  causes  of  action.  The 
business  of  the  plaintiff  consisted  of  two  branches,  which 
were  designed  to  be  and  were  kept  entirely  distinct,  in 
each  of  which  one  of  the  accounts  was  made,  and  an 
arrangement  was  entered  into,  under  which  one  of  the 
accounts  arose  anterior  to  the  opening  of  the  other  account. 
Here  was  no  express  contract  connecting  the  two  accounts, 
and  the  facts,  instead  of  warranting  the  presumption  of 
such  a  contract,  show  that  separate  agreements  only,  one 
in  regard  to  each  account,  were  intended." 

This  rule  was  dissented  from  in  Badger  v.  Titcomby^^ 
in  which  Wilde,  J.,  in  delivering  the  judgment  of  the  Mas- 
sachusetts Supreme  Court,  referred  to  Guernsey  v.  Carver y 
and  said  :  **  We  know  of  no  principle  of  law  nor  of  any 
other  decided  case,  on  which  the  decision  in  that  case  can 
be  sustained.  It  is  snid  that  the  law  abhors  a  multiplicity 
of  suits,  and  this  seems  to  be  the  only  ground  of  the  deci. 
sion  in  that  case.  But  that  reason  would  apply  to  notes 
and  other  demands  unquestionably  several  and  independ- 
ent. As  the  law  is,  we  think  it  cannot  be  maintained  that 
a  running  account  for  goods  sold  and  delivered,  money 
loaned,  or  money  had  and  received  at  different  times,  will 
constitute  an  entire  demand,  unless  there  is  some  agree- 
ment to  that  effect,  or  some  usage  or  course  of  dealing  from 
which  such  an  agreement  or  understanding  may  be  in- 
ferred."  This  decision  was  criticised  and  refuted,  that 
in    Quernsey   v.   Carver  being  followed  by  the  New  York 
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Supreme  Court  in  Bendernagle  v.  Cocks,^^  and  that  is  also 
the  rule  adopted  generally  by   the   courts,*®     Under  the 
corresponding    English   enactments,  forbidding  the  split- 
ting of  claimst  as  observed  by  Wilson,  J.,  in  Anderson  v. 
Kalagarla^^^  it  has  several  times  been  held  that  a  cause  of 
action  is  not  limited  to  claims  arising  upon   one  contract, 
but  may  include  claims  upon  several  contracts,  provided 
they   form  a  part  of  a  continuous  course  of  dealing,  as  in 
the  case  of  goods  supplied  from  time  to  time  by  a  trades- 
man to  a  customer,  though  not  otherwise.^^    Sir    Richard 
Garth    in   that    same   case   pointed    out   the   inconveni- 
ence referred  to    by  Chief    Baron    Pollock    in     Qrimhly 
v.    Aykroyd    of   construing   the   term  •cause    of    action' 
to  mean   ^cause  of  action  on  one  separate  contract^'  and 
on  the  other  hand   of  construing  it  so  as  to. include  <all 
contracts  executed '  which  could  be  sued  for  in  one  indebi- 
tatus count ;  and  further  observed  that  it  was  only  several 
debts  of  the  same  nature  that  had  been  held  to  form  part 
of  the  same  cause  of  action,  and   in  case   of  a  tradesman's 
bill  where  the  items  in  the  bill,  though   accrued  at  different 
times,  had  been  treated  by  the  parties  as  one  entire  claim ; 
'^  but  where   the     several  debts  included  in  the    account 
are  not  of  the  same  nature,  as  for  instance,  where  one  item 
of  an  account  is  for  the  price  of  a  horse  and  another  is  for 
rent,  and  another  for   goods   sold,   it   has   been   held  that 
several  suits  '*  might  lie  j®^   and  that  the  same  was  held  in 
Brunskill  v.  Poweil^^  in    which  separate  suits  were  held  to 
lie  successively  for  the  value  of  liquors  and   for  cash  sup- 
plied by  a  publican  and  included  in  one  bill.     The  learned 
Chief  Justice  added  that  the   real    principle,    which   runs 
through  all  cases  is  that,  if  the  several  items  which  make 
up   the  claim  are  of  the  same  nature  and  form  part  of  the 
same  course   of  dealing,  so  as  to  pass  under  the  same   de- 
scription and  form  part  0/  one  transaction^   they   must   be 
considered  as  one  cause  of  action  and  must  be  joined  in 
one  suit,  though  they  may  have  arisen  out  of  several  con- 
tracts.   But  claims  which  are   diverse  in  character,  which 
do  not  answer  the    same    description,    aud    which    would 
require  a  different  class  of  evidence  to  support  them,  may 
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be  made  the  subject  of  diflferent  suits  though  they  may 
arise  out  of  the  same  contract." 

On  the  same  principle,  the  amounts  due  upon  a  book- 
account,  though  considerable  in  number,  are  generally 
regarded  as  constituting  one  debt  and  one  indivisible  de- 
mand/*  Where  of  the  amount  due  on  a  book-account,  some 
of  the  items  were  covered  by  the  defendant's  promissory 
notes,  not  received  as  payment  but  merely  in  the  plaintiflTs 
hands,  a  suit  for  the  said  items  was  held  barred  by  a  suit 
for  the  remaining  items.e^  A  suit  on  a  book-account  will 
not  bar  a  suit  for  an  account  accruing  subsequent  to  the 
first  suit,6«  nor  a  suit  for  articles  delivered  before  the  first 
suit,  but  not  included  in  that  suit  on  the  ground  that 
the  time  of  payment  had  not  arrived,^' 

254.  The  same  principle  has  been  held  to  apply  to  wagres 
due  for  work  and  labor  performed  at  differ- 
ent periods,  and  if  the  work  is  done  or  the 
labour  performed  under  a  general  hiring 
or  retainer,  they  form  but  one  demand, 
and  cannot  be  severed  by  withdrawing 
the  amount  due  for  a  particular  month  or  week  formally  from 
the  record  in  one  suit,  and  making  it  the  basis  of  another. 
Nor  is  the  cause  of  action  less  entire,  because  the  services  were 
not  continuous  ;  so,  when  a  man  paid  by  the  day  or  week 
returns  to  his  employer  after  a  short  absence,  he  will  not  be  pre- 
sumed to  recottimence  his  work  under  a  new  contract,  nor 
entitled  to  bring  separate  suits  for  that  which,  although  |)er- 
formed  at  different  periods,  is,  in  the  eye  of  the  law,  only  one 
consideration.  Where  a  person  is  employed  for  a  year,  at  a 
stipidated  sum  per  month,  but  is  discharged  before  the  expira- 
tion of  his  term,  a  suit  for  the  amount  due  up  to  the  time  of 
sueh  discharge,  will  not  bar  a  suit  subsequently  brought 
lo  recover  the  balance  due  to  him  for  the  remaining  portion 
of  thse  year.  So  also  a  suit  in  such  circumstances,  for 
damages  for  a  wrongful  dismissal,  will  not  be  a  bar  to 
a  sub^qaent  suit  to  recover  wages  earned  during  the  time  the 
plaintiff  was  actually  employed,  and  due  and  payable  before 
the  wrongful  dismissal ;    for,  the  two  claims  constituted  sepa- 


Same  principle  applies  to 
saits  for  wages  due  on 
account  of  work  and 
labour. 
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rate  and  independent  causes  of  action,   upon  which  separate 
actions  are  maintainable.^^ 

In  Sowsin  v.  Salorgue/*^  the  Court  said,  however,  **A 
servant  unlawfully  discharged  may  treat  the  contract  as  res- 
cinded and  sue  on  quantum  meruit  for  services  actually  rendered, 
or  he  may  bring  his  action  for  damages  for  breach  of  contract. 
He  may  wait  to  do  this  until  the  term  is  ended,  and  recover 
his  actual  damages,  or  he  may  sue  at  once  and  recover  his 
probable  damages  from  the  breach.  But  when  he  has  elected  his 
remedy  and  pursued  it,  a  judgment  in  one  action  will  be  a 
bar  to  a  further  suit  .  .  .  .  .  If  the  discharged  servant 
brings  his  action  before  the  measure  of  damages  has  been  filled, 
or  before  the  damages  have  been  all  known,  it  is  his  folly,  or 
his  misfortune.  He  cannot  sever  them,  and  recover  part  in 
one  action  and  the  residue,  when  discovered  in  another."  In 
Logan  v.  Gaffrey^^  the-  plaintiff  had  agreed  to  serve  the 
defendant  as  a  farm  hand  at  the  rate  of  one  dollar  a  day  ;  and 
the  Pennsylvania  Supreme  Court  said:  **  Can  a  hireling,  then, 
after  periods  of  service  under  such  a  contract,  bring  separate 
suits  for  each  day  he  wrought?  As  well  might  the  shopman 
bring  separate  suits  for  the  tea,  coffee  and  sugar  sold  to  his 
customer,  or  for  the  packages  delivered  each  day  that  the  ac- 
count was  running.  Such  multiplicity  of  actions  would  not  be 
tolerated/' 

255.     When  there  are  in   any  contract  more  than  one 

Breach  of  each  of  several     covenant,  the  breach  of  them  all  consti- 

covenants  in  one  con-     tutes  one   cause   01  action,  unless  from 

tract     constitutes     a     their  nature  the  covenants  are  so  different 

distmct  cause  of  action     {xoxd   each  Other    as    to    be    considered 

SuJdJ^tiLr ''''''"  «^P«^^^^  contracts;  in  which  case,  the 
breach  of  each  covenant  will  be  a  separate 
cause  of  action.  Thus,  where  a  lease  contained  seven  distinct  and 
independent  covenants,  the  third  of  which  was  to  keep  the 
buildings  and  fences  in  repair,  and  the  seventh  to  build  125 
rods  of  fence  during  the  term,  it  was  held  that  a  suit  by 
the  lessor,  upon  the  last  covenant,  for  not  building  the  fence, 
would  not  bar  an  action  subsequently  brought  upon  the 
covenant  to  repair,  the  two  covenants  being  distinct  and  having 
no  connection  with  each  other,  except  that  they  were  contained 
in  and  evidenced  by  the  same  instrument.^^ 

«•  Peny  v  Diokeraon,  39  Am.  Bep.668.  I       *•  30  Pft.  St.  200. 

w  U  Ma  App.  486.  |       «a  Molntoah  v.  Lows,  49  Barb.  5«0. 
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A  suit  for  rent  by  a  lessor  has,  however,  been  held  to 
bar  a  subsequent  suit  to  enforce  the  forfeiture  of  the  lease 
for  the  non-payment  of  that  same  rent.^'-^  So  also  where 
a  mortgage-deed  provides  for  the  delivery  of  the  posses- 
sion of  the  mortgaged  property  to  the  mortgagee  and 
for  the  credit  by  him  of  the  net  proBts  towards  the  payment 
of  the  annual  interest,  and  for  the  payment  of  the 
deficiency,  if  any,  by  the  mortgagor,  and  for  the 
redemption  after  four  years  by  him  on  payment  of  all  the 
principal  and  interest  due  at  that  time,  a  suit  for  interest  after 
some  time  on  the  ground  of  the  non-delivery  of  possession 
will  bar  a  subsequent  suit  brought  by  the  mortgagee  after 
the  expiry  of  the  four  years  for  the  principal  and  the 
interest  accrued  subsequently  to  the  first  suit.  This  was 
held  directly  in  Hikmatulla  v.  Imam  AlW^^  on  the  ground 
that  there  was  no  continuing  breach  where  the  mortgagor 
failed  to  give  possession  of  the  mortgaged  property  to 
his  mortgagee  under  a  usufructuary  mortgage,  and  Mr. 
Justice  Straight  said  that,  "  the  plaintiffs'  cause  of  action 
to  recover  their  principal  sum  of  Rs.  300  accrued  to  them 
upon  the  date  when  possession  of  the  mortgaged  property  was 
first  refused  to  them,  and  this  was  the  same  cause  of  action 
which  entitled  them  to  claim  interest  in  the  month  of  April 
1882,  and  that  when  they  brought  their  suit  to  recover  the 
unpaid  interest,  which  unpaid  interest  could  be  only  due 
to  them  upon  the  view  that  the  contract  to  give  possession  had 
been  broken,  they  were  bound  to  sue  for  the  principal  amount 
and  were  not  entitled  to  wait  until  the  four  years  had  expired/' 
So,  also,  a  suit  to  redeem  on  the  ground  of  the  mortgagee 
having  received  more  than  the  amount  due  in  respect  of  the 
mortgage  will  bar  a  subsequent  suit  for  the  amount  of 
the  surplus  received.  This  was  held  in  Baloji  Tamaji  v.  Taman- 
goudy'^^  in  which  Sir  Richard  Conch  said  :  ••  That  the  claim 
which  arose  out  of  the  cause  of  action  when  the  suit 
for  redemption  was  filed  was,  that  the  plaintiff,  the 
mortgagor,  was  entitled,  first,  to  recover  possession  of  the  mort- 
gaged property  on  the  ground  that  the  mortgage  had  been  satisfied 
out  of  the  rents  and  profits  received  by  the  mortgagees,  and, 
secondly,  to  get  back  any  sum  over-paid  ;  and  that,  therefore, 
the  first  suit  should  haveclaimed  both  possession  and  thesurplus." 
A  suit  by  the  purchaser  of  a  certain  share  of  the  mortgagor's 

'«  Subboraya  v.  Krishna,  L  L.  R.  VI  Mad.  159.  I       «*  VI  B.  H.  0.  R.  97. 

'»  L  L.  R.  XII  All.  203.  I 
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equity  of  redemption  for  the  possession  of  that  shure,  will 
bar  a  suit  by  him,  as  such,  for  the  remaining  share  of 
the  property,  but  will  not  bar  a  subsequent  suit  he  may  bring 
for  the  remaining  share  on  his  purchase  of  it  during  the  pen- 
dency of  the  former  suit.^^ 

So,  also,  in  a  contract  for  the  sale  of  certain  gOfKls,  some 
of  which  the  purchaser  refuses  to  take,  and  some  of  which 
he  has  taken  he  refuses  to  pay  for,  the  covenants  to  take 
all  the  goods  and  pay  for  them  are  not  really  distinct,  but 
only  one  contract,  and  the  breach  thereof  as  one  indivisible 
cause  of  action.  In  Anderson  v.  Kalagar/a^^^  Sir  Richard 
Garth  expressed  a  contrary  opinion,  and  said  :  **  That  in 
actions  founded  on  contract  the  most  diverse  causes  of 
action  might,  under  the  English  system  of  pleading,  have 
formed  the  subject  of  one  and  the  same  special  count ;  but 
it  was  never  suggested  on  that  account,  that  these  diverse 
claims  could  be  considered  in  any  sense  the  same  cause 
of  action.  Thus,  in  an  action  upon  a  lease,  claims  might 
h^ve  been  made  in  the  same  count:  1st,  for  rent ;  2nd, 
for  not  repairing  the  demised  premises;  3rd,  for  not  paying 
rates  and  taxes;  4th,  for  not  insuring  the  premises  from  fire; 
and  5th,  for  improperly  cutting  down  trees.  But  no  one 
ever  heard,  so  far  as  I  am  aware,  of  any  two  of  these  claims  being 
considered  as  one  cause  of  action.  1  have  looked  through  all 
the  reported  cases  that  I  could  find,  and  all  the  English  as  well 
as  Indian  Digests,  for  any  authority  that  a  claim  for  debt  and 
a  claim /or  damages^  thoutjh  arising  out  of  the  same  contract, 
has  ever  been  considered  as  the  same  cause  of  action,  but  I 
have  found  none  ;  and  I  believe  that  this  is  the  first  occasion 
when  such  a  proposition  has  ever  been  suggested."  Mr. 
Justice  Wilson,  however,  differed  from  him  and  said,  '*  Where 
there  are  two  breaches  of  one  term  in  one  contract,  and 
both  occur  before  any  suit  is  brought,  the  cause  of  action  within 
the  meaning  of  Sec.  43  is  the  non-performance  of  the  promise,  and 
only  one  suit  will  lie.  In  this  case  I  think  the  cause  of  action 
is  that  the  defendant  contracted  to  take  and  pay  for  ten  bales  of 
yarn  and  failed  to  do  so."  This  last  view  has  been  adopted 
by  a  Full  Bench  of  Calcutta  High  Court  in  Duncan  Brothers 
V.  Jeelmullj'^^  in  which  Sir  Wdliam  Comer  Petheram 
cited  the  above  observation  of  Wilson,  J.,  with  approval,  and 
after  referring  to  the  judgments  of  their  Lordships  of 
the    Privy    Council    in     Buzloor    Ruheem  v.  Sfinm^oonnissa 

IS  Brabannayaki  «.  Krishna,  L  L.  R.  IX  Mad.  92.  |     '«  I.  L.  R,  XII  Cal.  339.    |     '»  L  L.  R.  XIX  CW.  372. 
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Begum^^^  in  Shankar  Baksh  v.  Daya  Shankar^^^  and  in 
SoorjomOnee  Dayee  v.  Suddanund^^^  said,  **  To  apply  the  test 
laid  down  by  their  Lordships  of  the  Privy  Council,  each  of  the 
two  cases  before  us  is  founded,  in  fact,  on  a  cause  of  action 
distinct  from  that  which  is  the  foundation  of  the  other.  The 
two  suits  were  brought  simultaneously,  and  they  are,  no 
doubt,  different  in  the  form  of  action,  but  siiii  the  claim  in 
both  is  lor  damages  on  account  of  breaches  of  the  same  contract. 
The  difference  in  the  form  ol  action  is  of  no  consequence,  for 
it  has  been  laid  down  by  their  Lordships  of  the  Privy  Council 
that  the  substance  rather  than  the  form  of  action  should  be 
taken  into  consideration.  In  both  the  plaintiff* seeks  to  recover 
monies  due  from  the  defendant  on  breach  of  the  same  con- 
tract— in  the  one  suit  as  the  price  of  goods  delivered,  in  the 
other  as  damages  in  consequence  of  non-acceptance  of  other 
jjoods.  In  substance,  the  two  suits  are  the  same.  In 
both  the  plaintiff  seeks  to  obtain  the  benefit  of  his 
contract.  Taking  this  with  the  illustration  to  Sec.  43,  I 
think  that  the  plaintiff  was  debarred  from  bringing  two  suits." 

256,     But  when  a  contract  comprises  several  covenants 
T5      .    f     .    c         .     to  be  performed  at  different  times,   the 

Breach  of  each  of  several      ,  l       z>         i        •  1 1 

covenants   to  be  per-     breach   of  each  Will,  as  it  occurs,  con^ 

formed  at  different  stitute  a  separate  cause  ©faction.  The 
times  constitutes  dis-  courts  have  thus  often  held  that  each 
tmct  cause  of  action.  successive  breach  of  a  contract  con- 
stitutes  a  separate  cause  of  action,  so  that  a  plaintiff*,  after 
recovering  for  one  breach  on  the  contract,  will  not  be 
barred  from  recovering  on  a  subsequent  breach.  Thus, 
in  Badger  v.  Titcombj^^  Wilde,  J,,  said:  **It  is  undoubtedly 
true  that  only  one  action  can  be  maintained  for  the  breach 
of  an  entire  contract,  unless  by  the  terms  of  it,  it  is  in 
its  nature  divisible.  But  if  one  contracts  to  do  several 
things  at  several  times,  an   action    of  assumpsit  lies    upon 

every  default The  principle  is  well  established 

that  a  contract  to  do  several  things  at  several  times  is  divi- 
ble  in  its  nature,  and  that  an  action  will  lie  for  the  breach 
of  any  one  of  the  stipulations,  each  of  these  stipulations 
being  considered  as  a  several  contract."  In  Stifel  v  Lynch^^' 
ice  was  sold  at  so  much  per  ton,  to  be  paid  for  in  cash  on 
the  delivery  of  each  load,  and  a  suit  for  the  price  of  the  ice 

'»  XI  M.T.  A.  551.  I        «i  36  Am.  Dea.  Oil. 

'»   U  11.  XV  I.  A.  fir.  »2  7  Mo.  Api>.  326. 
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delivered  on    certain   occasions  was  held  not  to  bar  even  a 
suit  for  that  of  the  ice  delivered  on  some  prior  occasions. 

The  weight  of  authority,  however,  is   in  favor  of  the 
view,  that  when  there  has  occurred,  the  breach  of  more  than 
one  covenant,  the  breach  of  all  the  covenants,   before  any 
time,  will  at  that  time,  be  deemed  to  constitute  only    one 
cause  of  action,    being  joined   into    one  by    the   original 
contract,  and    regarded  as  a   breach  of  all  the  covenants  so 
far  as  enforceable    at  that  time.     Thus  Mr,  Black  says^' — 
•*  Where  several  claims,  payable  at  diflferent  times,  arise  out 
of  the  same  contract  or  transaction,  separate  actions  may  be 
brought  as  each  liability  accrues.     But   it    has   been    held, 
that  if  no  action  is  brought  until  more  than  one    is  due,  all 
that  are    due  must   be  included   in  one    action/'     On  this 
principle,  a  suit   for   breach  of  a  covenant  is  held  to  bar  a 
i?uit  of  other  breaches  of  the  same  covenant,  which  occurred 
before  the  first  suit  was  instituted  ;^^   and  a  suit  on  a   con- 
tract which  entitles  the   plaintiff  to  several  sums  maturing 
at  different  times  will  be  an  effectual   bar  to  a    second   suit 
brought    to    recover    claims    that    were    due    when    the 
first  suit    was   brought.°^     And   where   there  are  breaches 
of  several  covenants   contained  in    one   instrument,  a  suit 
brought  for  damages  for   some  of  the  breaches  will    bar 
a  subsequent   suit  for   damages   for   other  breaches  which 
had  occurred  before  the  institution  of   the  former  suit.^^ 
Where  an  action  is  brought  on  a  contract,  all  claims  arising 
under  the  same  and  then  due,  constitute  an  entire  and  indi- 
visible cause  of  action  ;  though  the  amounts  accruing  under  it 
after  the  former  suit  may  be  claimed  in  a  subsequent  suit.«^ 
Thus,  if  one  has  hired  property  of,  or  is    himself  working 
for,  another  for  a  compensation  to  be  paid  at  regular  inter- 
vals, as  by  the  week  or  month,  whatever  is  due  to  him  at 
any  one  time,  though  it  may  be  made  up  of  wages  due  for 
two  or  more  months  or  years,  is  regarded  as  due  upon  one 
contract,  and  therefore  not  subject  to  separate  actions,  and 
a  recovery  for  any  month  or   year  precludes    any   further 
recovery  for   wages   due  at    the   time  of  the   former   suit 
whether  earned  before  or  after  those  for  which  a  recovery 
was  had  in   that  suit.^s 
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Where  a  promissory  note  which,  according  to  its  face, 
runs  for  several  years,  contains  a  proviso  that  the  interest 
shall  be  payable  annually,  and  **  if  the  interest  is  not  bo 
paid,  the  entire  principal  sum  shall  immediately  become 
due  and  payable,'*  the  omission  to  pay  the  interest  for  a 
given  year  will  not  operate  to  render  the  annual  interest 
thus  accrued  and  unpaid,  together  with  the  principal  sum, 
an  entire  demand,  in  any  such  sense  as  will  preclude  a 
recovery  for  each  year's  interest  as  it  shall  accrue,  in 
successive  suits  therefor. ^^  Again,  where  one  accepts  an 
order  to  pay  a  given  sum  out  of  the  first  money  of  the  drawer 
which  he  shall  receive  on  account  of  a  certain  business, 
this  binds  him  to  pay  from  time  to  time,  on  reasona- 
ble request,  as  the  money  is  received  by  him,  and  a 
judgment  recovered  against  him  for  a  part  of  the  sum, 
upon  demand  therefor  and  refusal,  does  not  bar  a  sub- 
sequent action  tor  a  further  sum  received  by  him  after  the 
commencement  of  the  first  suit,^  If  by  virtue  of  a  contract, 
monies  become  due  in  instalments  or  at  regular  intervals, 
a  suit  for  any  instalment  will  bar  a  subsequent  suit  for  any 
other  instalment  due  at  the  time  of  the  institution  of  the  for- 
mer suit,^*  but  not  that  for  instalments  subsequently  falling 
due.^-  In  Lorillard  v.  Glyde^^  Vann,  J.,  in  delivering  the 
judgment  of  the  New  York  Supreme  Court,  said:  **  It  is 
doubtless  true,  as  a  general  proposition,  that  each  default 
in  the  payment  of  money  falling  due  upon  a  contract  pay- 
able in  instalments  may  be  the  subject  of  an  independent 
action,  provided  it  is  brought  before  the  next  instalment 
becomes  due  ;  but  each  action  should  include  every  instal- 
ment due  when  it  is  commenced,  unless  a  suit  is,  at  the 
time,  pending  for  the  recovery  thereof,  or  other  special 
circumstances  exist.^^  " 

In  British  India  also,  where  a  lessor  failed  to  give  pos- 
session of  the  land  leased  by  him  to  the  lessee,  a  suit  by  the 
latter  for  mesne  profits  for  one  year  was  held  by  Calcutta 
High  Court  ^^  to  bar  a  suit  by  him  for  those  for  the  subse- 
quent years  prior  to  the  former  suit,  as  the  cause  of  action  in 
both   the   suits  was    the    non-delivery  of  the  possession;    and 


•»  Wohrly  o.  Morfoot,  103  III.  181. 

Dulaney  v.  Payne.  40  Am.  Ren.  205. 

Sparhawk  c  wills.  6  Gray,  KM. 
•0  Perry  o.  Harrinfirtnn.  37  im.  Doc.  98. 
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the  decision  was  aflBrmed  on  appeal  by  their  Lordships 
of  the  Privy  Council. ^^  Where  a  bond  for  the  repayment 
at  a  certain  time  of  certain  money  with  interest,  further 
stipulated  that  in  default  of  payment  at  that  time,  interest 
would  continue  to  be  paid  yearly  and  the  principal  and 
the  interest  remaining  unpaid  would  be  pnid  on  the 
redemption  of  another  mortgage,  a  suit  for  interest  after  the 
time  fixed  for  repayment  ab  initio  would  not  bar  a  subsequent 
suit  for  the  interest  for  a  period  subsequent  to  the  first  suit.^' 
In  Appasami  v.  Ramasami^^^  the  defendants  on  a  statement  o' 
accounts  found  a  balance  of  Rs.  3,500  against  them,  and  gave 
an  order  for  Rs.  2,520  on  their  servants  to  pay  the  same  from 
the  income  received  from  certain  villages  tor  certain  years,  and 
promised  to  pay  the  balance  in  a  month,  and  two  separate  suits 
were  instituted  for  the  recovery  of  the  two  items  respectively, 
and  at  plaintiff's  option  the  suit  for  the  smaller  amount  was 
held  barred  by  the  other ;  the  High  Court  observing  that 
**  the  two  claims,  or  rather  the  claim  in  respect  of  which  two 
separate  suits  have  been  brought,  in  our  opinion  arise  out  of 
one  and  the  same  cause  of  action,  namely,  an  obligation  on  the 
part  of  the  debtors*  to  pay  and  a  right  in  favour  of  the 
creditor  to  sue  for  payment  of  the  sum  which  the  debtors 
admitted  as  due  on  settlement  of  accounts  and  which  they 
thereon  promised  to  pay ;  and  the  fact  that  the  debtors  under- 
took to  pay  part  of  such  sum  at  once  and  part  after  expiry 
of  a  fixed  time  which  had  elapsed  when  these  suits  were 
brought  cannot  enable  the  creditor  to  split  an  entire  demand 
in  a  manner  which  Sec.  43  was  intended  to  prohibit  •  .  .  . 
The  District  Munsif  is  not  correct  in  saying  that  a  different 
cause  of  action  arises  on  each  occasion  when,  in  respect  of  a 
debt  secured  by  an  instrument  providing  for  payment  by 
instalments,  there  is  failure  to  pay  an  instalment ;  under  the 
terms  of  the  agreement  there  accrues  due  to  the  creditor  a 
part  of  liis  debt  in  respect  of  which  he  can  sue,  but  the  cause 
of  action  out  of  which  the  claim  arises  is  the  same,  and  tlip 
creditor  is  bound  to  include  in  his  suit  all  that  is  then  due 
in  respect  of  his  claim/*  The  Calcutta  High  ('ourt  held 
the  same  in  Mackintosh  v.  Gilly^^  Sir  Richard  Couch  ohserv- 
ing  that  **it  is  incumbent  on  the  plaintifi*,  when  two  or  more 
instalments  of  such  a  promissory    note  as  this  are   due   at  the 
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time  he  brings  his  suit,  to  sue  for  them  ia  one  action,  and  he 
is  not  at  liberty  to  sue  separately  for  each  instalment  or  for 
some  of  them." 

Sir  Richard  Garth, C.J. ,  observed  in  Ariderson  v.  Kala- 
garla^^  that*' claims  under  the  same  contract  for  several 
instalments  of  the  same  rent,  or  for  several  instalments  of  the 
same  promissory  note  have  been  held  over  and  over  again 
(under  Sec,  43)  to  be  claims  for  the  same  cause  of  action.  The 
claims  in  these  Cdses  are  not  only  of  the  same  nature  but  are 
virtually  for  instalments  of  the  sanoe  debt  or  obligation.  And 
the  Illustration  given  in  Sec.  43  seems  to  me  to  show  that  these 
are  the  sort  of  cases  to  which  the  section  is  intended  to  apply." 
The  Madras  High  Court  had  also  acted  upon  the  principle  in 
Ghokalinga  Pillai  v.  Viruthalam,^  in  which  a  lease  for  two 
years  had  provided  for  tlie  payment  of  rent  in  kind  at  four 
different  times,  and  the  Madras  High  Court  said :  "  The  dealing 
was  continuous  for  two  years,  and  though  plaintiff  of  course 
might  have  sued  for  each  item  or  instalment  of  rent  as  it  fell 
due,  the  aggregate  of  two  or  more  of  such  unpaid  instalments 
cannot  be  divided  into  two  or  more  causes  of  notion,  but  must 
be  deemed  one  cause  of  action."  Under  the  Code  of  1859,  it 
was  held  in  Sutto  Chum  v.  Obhoy  Nund'^  that  a  separate  suit 
would  lie  for  the  rent  of  each  year ;  and  that  decision  was 
followed  in  Ram  Soondur  v.  Krishna  Ghunder^  and  Kristo 
Kinkur  v.  Ram  Dkun.^  "In  one  sense,"  said  Wilson,  J.,  in 
Anderson  v.  Kalagarla^  **  Every  breach  of  contract  is  a 
separate  cause  of  action.  But  the  Illustration  to  Sec.  43  shews 
that  the  framers  have  not  here  used  the  expression  in  this  sense.'* 
That  Illustration  is  :  *' A  lets  a  house  to  B  at  a  yearly  rent  of 
Rs.  1,200.  The  rent  for  the  whole  of  the  years  1881  and 
1882  is  due  and  unpaid.  A  sues  B  only  for  the  rent  due  for 
1882,  A  shall  not  afterwards  sue  B  for  the  rent  due  for  1881.'^ 
Speaking  of  the  illustration,  Pontifex,  J.,  in  delivering  the 
judgment  of  the  court  in  Taruck  Ghunder  v.  Panchu  Mohini^^ 
said  :  "It  represents  only  the  exact  state  of  circumstances  which 
existed  in  the  case  of  flo/a  Sa^/o  CAurw  v.  Obhoy  Nund^  Siud 
it  would  have  been  clear  if  the  illustration  had  been  general 
and  not  confined  to  the  peculiar  circumstances  of  that  case. 
But  it  was  certainly  intended  to  reverse  the  decision  of  Sutto 
Churn  V.  Obhoy  Nund^  and  with  it  the  entire  founda- 
tion of  the  decisions  in  the  two  other  cases  likewise  fails.     In 

!•«  I.  U  R.  XU  Cal.  342^  \       »  XVII  W.  R.  380. 
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my  opinion,  there  can  be  no  reason  to  distinguish  between  a 
suit  omitting  to  claim  an  earlier  rent  and  a  suit  omitting  to 
claim  a  later  rent  which  is  due  at  the  date  of  its  institution. 
The  illustration  certainly  treats  a  claim  to  all  arrears  of  rent  as 
a  single  cause  of  action." 

257.     A  suit  for  breach  of  contract  ought   to  embrace  all 
the   damages   resulting    from   it,   and    a 
Suit  for  breach  of  con-     subsequent   suit   even   for    damages   sub- 
tract mast  mclude  aU      ^  .       ?      -         ^t.      c  •     j         ^    r 
prospective  damages.     ^^"^^    ^^^^   ^^e   former  judgment    from 
the  same  act  of  breach    will    be    barred.® 
In  Stein  v*  Prairie  Rose^^  the  owner  of  a  barge  entered  into  a 
contract  of  hiring  with  the  owners  of  a  steamer  for  the  sum  of 
ten    dollars    per   day    until  re-delivery  in    like  gooH  order  as 
received.     After  the  barge  had  been  retained  in   their  service 
for  a  considerable  period  of  time,  he  brought  an  action  against 
them,  and  recovered  the  amount  due  up  to  the  commencement 
thereof.     On  a  subsequent  date  he  brought  another  action  to 
recover  the  amount  alleged  to  have  become  due  to  him  for  the 
hire  of  the  barge  after  the  commencement  of  the  former  action, 
and  the  court  held  that  the  contract  was  entire  f  »r  the  use  of 
the  barge  to  be  returned  in  a  reasonable  time ;    that  if  it  were 
not  so  returned  there  might  be  an  action  for  breach  of  contract 
for  its  return ;  that  the  right  of  the  party  was,  not  to  exact  ten 
dollars  per  day  perpetually,  but  to  charge  that  for  a   reasonable 
time;  that  his  former  action,  in  effect,  averred  that  the  reasonable 
time  had  expired  ;  and  that  the  whole  debt  was  then  due,  and, 
therefore,  that    his  former  recovery  merged  his    entire  claim  to 
recover  for  the  use  of  his  barge   under   the    contract.     Where 
there    is    a  continuing   contract,   as    for  instance,  a   contract 
for  repairs,  a  suit  thereon    will   not   bar   a   suit   for    damages 
occasioned    by    a    breach    of    the    contract    occurring    sub- 
sequently   to    the    commencement    of    the    prior    suit,    be- 
cause the   second    claim     would  be  in    respect   of  a  separate 
cause  of  action. 8     But  it    will  be,  of  course,   different   in  the 
case  of  an  entire  contract,  such  as  a    total    breach    completely 
ends,  and  gives  a  right  of  action  for  the  whole  damages.    Thus, 
in  F'ish  v.  FoWey,^  the  defendant  covenanted,  in  1882,  to  supply 
from  his  dam  for  the  plaintiffs  mills   a   continuous    supply    of 
water,  and  a  total  breach  of  the  covenant  occurring  in  1826, 
the  plaintiff  in  1835  brought  a  suit  for  the   damages   sustained 

6  IndiAiia  e.  Koons,  105  Ind.  607.  I        *  93  Am.  Deo.  831. 
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by  him  up  to  that  time;  and  that  suit  was  held  to  bar  another 
8uit  for  damages  occurring  since  the  last  named  date,  and  the 
Chief  Justice  said  :  **  He  now  claims  to  recover  from  that  rime 
to  the  commencement  of  this  action,  insisting  that  the  covenant 
is  a  continuing  one,  and  the  liability  to  performance  on  the 
part  of  the  covenantor  and  his  representatives  perpetual.  I 
cannot  assent  to  this  construction.  It  is  true  the  covenant 
stipulated  for  a  continued  supply  of  water  to  the  plaintiff's 
mills,  and  in  this  respect  it  may  be  appropriately  styled  a  con- 
tinuing contract.  Yet,  like  any  other  entire  contract,  a  total 
breach  put  an  end  to  it,  and  gave  the  plaintiff  a  right  to  sue 
for  an  equivalent  in  damages.  He  obtained  that  equivalent, 
or  should  have  obtained  it,  in  the  former  suit.  To  allow 
a  recovery  again  would  be  splitting  up  an  entire  cause 
of  action,  in  violation  of  established  principles.'* 

In  Priest  v.  Deaver^^^  Thompson,  J.,  adverting  to  the 
difficulty  of  distinguishing  between  the  cases  in  which  there 
may  be  successive  recoveries  upon  successive  claims  arising  out 
of  the  same  contract,  and  those  in  which  a  single  recovery  for 
a  breach  puts  an  end  to  all  further  liability  on  that  contract, 
said:  **  The  test  question  generally  is,  vihether  the  subsequent 
suit  is  for  a  breach  of  the  same  or  a  different  undertaking  from 
that  upon  which  the  first  suit  was  maintained.  Thus  in  the 
case  of  a  lease  for  a  year,  with  the  rent  payable  monthly, 
although  the  contract  is  a  unit,  yet  there  is  a  separate  under- 
taking for  the  payment  of  each  month's  rent.  The  lessor, 
therefore,  having  recovered  judgment  for  one  month's  de- 
linquency, may  yet  sue  and  recover  for  the  non-payment  of  a 
succeeding  month's  rent.  Kerr  v.  Simwons^^  is  itself  an 
illustration  of  the  other  class  of  cases.  The  lessee  had  cove- 
nanted for  a  surrender  of  the  premises  at  the  end  of  the  term, 
otherwise  to  pay  double  rent  for  every  day  he  should  hold 
over.  He  held  over  for  one  month;  thereupon  the  lessor 
sued  and  recovered  the  double  rent  for  that,  month.  He  held 
over  another  month,  at  the  expiration  of  which  the  lessor 
sued  again.  It  was  held  that  he  could  not  recover,  because 
the  gravamen  of  the  action  was,  not  the  several  undertaking 
to  pay  double  rent  for  each,  month  (which  constituted  only  an 
agreed  measure  of  damages),  but  the  breach  of  the  single 
undertaking  to  surrender  possession ;  and  as  this  breach  had 
been  the  subject  of  oue  recovery,  there  could  not  be  another 
for  the  same  c>»use." 
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258.  A  suit  for  possession  of  a  piece  of  land  which  the  de- 
Other  instances  of  iden-  fendant  had  included  in  her  homestead  by 
tity  of  cause  of  action,  building  walls,  brought  with  the  allegation 
that  there  were  two  palm  trees  on  it,  to  which  the  defendant  wrong- 
fully denied  access  to  plaintiff',  was  held  in  Maksud  AH  v,  Nargis 
Dye^^  to  bar  a  suit  for  the  trees  themselves,  and  the  High 
Court  suid,  «*  that  the  plaintiff^'s  present  claim  arose,  and  now 
arises,  out  of  the  same  cause  of  action  as  that  in  the  former  suit. 
He  claims  the  right  in  the  trees  and,  by  implication  at  leasts 
a  right  of  way  to  them  for  the  pa^w  to  enable  them  to  draw 
the  juice,  we  think  that  his  cause  of  action  in  respect  of  this 
arose  out  of  the  matters,  the  subject  of  the  former  suit.  As  a 
matter  of  fact  the  defendnnt  did  then  claim  the  trees,  both 
expressly  and  also  by  the  building  of  the  wall  so  as  to  bar  the 
access  to  them  at  her  pleasure  ;  the  plaintiff  applied  for  that 
reason  to  have  the  right  to  \\iz  trees  determiuedin  that  suit,  but 
this  was  refused,  as  he  had  not  asked  for  relief  in  respect  to  them 

in  the  suit Part  of  the  cause  of  action   which    he 

then  had  was  the  interference  by  the  defendant  both  with  the 
plaintiff's  possession  of  the  trees  and  with  the  access  to  them."^ 

A  suit  for  a  declaration  of  the  plaintiff's  title  to  a  mokur* 
ruree  will  bar  a  suit  for  the  amount  the  plaintiff* may  be  entitled 
to  on  a(!COunt  of  that  title,  when  the  former  suit  was  brought  be- 
cause the  defendant  by  his  denial  of  that  title  prevented  the  Col- 
lector who  held  the  amount  in  deposit  from  payingit  to  plnintifi^ 
This  was  held  in  Luchmnn  Sahoy  v.  RamsarUt^^  Mr.  Justice 
Phear  in  his  judgment  in  which  case  said  that  plaintiff*  **  relied 
solely  upon  establishing  his  title  in  that  suit  in  order  to  be 
enabled  to  get  payment  of  the  m(mey  ;  and  he  complains  in  the 
very  last  passiige  in  his  plaint  that,  notwithstanding  he  «i:ot  a 
decree  for  his  title,  the  defendant  would  not  let  him  get  \]w 
Rs.  23  out  of  the  Collectorate.  It  is  very  clear  to  me  that  ht- 
is  barred  from  bringing  this  suit  by  the  simple  reason  that  he 
brought  a  suit  before,  which,  as  ajrainst  the  present  defendant^ 
was  based  on  the  same  cause  of  action  which  he  now  sues  upon, 
and  that  inasmuch  as  he  might  in  that  suit  have  made  the 
present  claim,  be  cannot  bring  a  second  suit  on  the  same  cause 
of  action  for  that  purpose.'*  In  Nund  Lall  v.  Aboo  Mnho^ 
medf^^  the  first  suit  comprised  also  the  land  which  had  been 
taken  over  by  the  Government  tor  public  purposes,  as  the 
plaintiff*  did  not  know^  of  that  fact,  and  a   subsequent   suit    for 

"i  -•  I.  L.  tt.  XX  c  Rl.  332.  I        '♦  I.  L.  H.  V  C«l.  507. 
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the  amount  of  compensation  which  the  defendant  had  received 
from  the  Collector  after  the  decree  in  the  former  suit,  was  held 
to  be  not  barred,  as  the  pluintiiF  at  the  time  of  the  first  suit  had 
DO  cause  of  action  in  respect  of  the  money  against  the  defendant. 

A  suit  for  the  specific  performance  of  contract  for  the  sale 
of  land  which  the  defendant  sold  to  another  person,  will  bar  a 
subsequent  suit  for  damages  for  the  loss  of  the  interest  on  the 
amount  of  consideration  paid  by  the  plaintiff,  and  for  the 
deprivation  of  the  profits  that  would  have  accrued  to  the  plain- 
tiff if  the  sale  had  been  made  to  him  in  accordance  with  the 
contract;  as  the  cause  of  action  in  both  the  suits  is  the  same 
breach  of  contract.  This  was  held  in  Shib  Kristo  Dah  v. 
Abdool  Sobharif^^  in  which  it  was  contended  that  Sec.  7  did 
not  apply  as  **  P.  (the  subsequent  alienee)  was  made  a  defen- 
dant in  the  former  suit,  and  issues  might  have  arisen 
between  P.  and  the  plaintiflf  in  that  suit,  who  is  alao  the  plain- 
tiff in  the  present  suit."  The  contention  was  overruled,  the 
Court  observing  that  as  between  the  Mahomedan  defendant 
(the  vendor)  and  the  plaintiff,  there  was  nothing  to  prevent  the 
plaintiff*  from  including  in  his  claim  any  damages  accruing 
from  the  breach  of  the  contract  entered  into  between  the  plain- 
tiff and  the  said    Mahomedan  defendant." 

Even  a  suit  for  damages  for  breach  of  a  contract  for 
delivery  of  certain  material  has  been  held  to  bar  a  suit  for  the 
recovery  of  the  money  advanced  towards  the  cost  of  the 
material,  the  Court  observing  that  *•  when  a  party  brings  a 
suit  upon  a  contract,  he  afiirms  it,  and  must  seek  his  remedy 
under  it  for  every  right  which  the  contract  secures  to  him, 
and  which  has  been  withheld  by  the  other  party.  The 
contract,  when  thus  affirmed,  constitutes  an  indivisible  claim 
to  indemnity,  which  cannot  be  divided  into  several  claims 
and  a  part  recovered  in  one  action  and  a  part  in  another.*^ 
A  suit  for  the  use  and  occupation  of  land  is  a  bar  to  a  suit  for 
injury  to  the  land  during  the  same  period  of  occupation.*^  A 
contract  and  a  tort  connected  with  it  constitute  distinct  causes 
of  action,  and  a  suit  for  the  hire  of  a  carriage  will  not  bar  a 
suit  for  the  injury  done  to  it  during  the  hirer's  use  of  it.** 

259.     A  suit  for  rent  at  an  enhanced  rate  payable  under 

Other  instaaces  of  non-     Some  law  or  on  account  of  a  special  notice 

identity  of  cause  of     will,  however,  not  bar  a    suit  for  rent  at 

action.  the  original  rate/^  as  the  contract  giving 

a*  XV  W.  R.  408.  I       19  Shaw  v.  BeerB,  25  Ala.  449. 

>«  Daltoa  c.  Bentley,  15  III.  421.  i»  Khodaroonissa  r.  Boodhoe,  XIH  W.  R.  317. 

>'  I  ierro  v.  St.  Paul,  37  Mina.  :iU,  \ 
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rise  to  the  obligation  of  the  payment  and  the  consequent 
cause  of  action  in  the  two  cases  are  different.  The  contrary 
was  held  in  Kunnock  Ghunder  v.  Ouru  Dass^-^  as  it  appeared 
to  the  Judges  *Uhat  looking  at  the  wording  of  Sees.  42 
and  43  of  the  Code  of  Civil  Procedure,  it  is  clearly  the 
intention  of  the  Legislature  that  plaintiffs  should  bring  their 
entire  claim  and  every  remedy  enforceable  in  respect  of  that 
claim  into  court  at  once,  and  that  if  they  fail  to  do  that 
in  any  suit»  they  cannot  afterwards  avail  themselves  of 
any  other  remedy  on  which  they  have  not  chosen  to  insist 
in  the  first  suit."  Cunningham,  J.,  in  delivering  the  judg* 
ment  of  the  court  said  :  **It  is  true  that  the  Privy  Council 
have  pointed  out  that  a  suit  for  enhanced  rent  and  a  suit 
for  rent  are  very  different  proceedings.  None  the  less  are 
they,  in  our  opinion,  remedies  or  claims  arising  in  respect  of 
the  same  subject-matter/'  This  decision  has  been  overruled 
by  a  Full  Bench  of  the  High  Court  in  Sudduruddtn  v.  Bant 
Madhubf^^  Wilson,  J.,  having  pointed  out  in  the  judgment  of  the 
Full  Bench  that  the  Judges  in  that  case  did  not  address  their 
attention  precisely  to  the  point  arising  on  the  section,  and  that 
a  suit  for  enhancement  and  a  suit  for  rent  may,  no  doubt,  be 
correctly  said  tu  be  in  respect  of  the  same  subject-matter,  but 
they  are  not  claims  arising    out  of  the  same  cause  of  action. 

In  Doorga  Nath  Hoy  v.  Kalee  Narain,^"^  d  suit  by  a  lessor 
for  certain  lands  which  the  lessee  had,  in  accordance  with  the 
power  given  to  him  by  the  lease,  resumed  on  behalf  of  the  lessor 
and  himself  retained  was  held  not  to  bar  a  suit  by  the  lessor  for 
the  land  the  lessee  had  actually  taken  on  lease;  Jackson,  J.,  in 
delivering  the  judgment  of  the  High  Court  observing  that^Hhese 
appear  to  us  to  be  entirely  distinct  causes  of  action,  although 
the  plaintifi^s  title  to  recover  is  the  same,  and  the  defendant's 
opporttinit}^  of  doing  two  wrongs  is  the  same."  A  suit  for  the 
cancellation  of  a  deed  of  gift  ol  certain  property  on  the  ground 
that  the  defendant  had  not  taken  possession  or  executed  a  release 
of  it,  will  not  bar  a  suit  to  obtain  a  declaration  tliat  the  deed  was 
nominally  executed  and  was  not  intended  to  take  effect,  and 
that  notwithstanding  that  the  defendant,  since  the  dismissal  of 
the  first  suit,  was  setting  up  a  claim  to  it,  as  though  the  relief 
sought  in  both  the  suits  is  substantially  the  same,  the  cause 
of  action  put  forward  in  the  second  suit  is  different  from  that 
in    the    first.'-^' 

20  I  L.  R.  IX  Gal.  910.  I       ss  Nagatbal  v.  Ponnaaami^  L  L.  R.  Xm  Mad- 

»i  I.  L.E.XVCal.  145.  I  44. 

M  XXIV  W.  R.  212. 
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In  Ambu  v.  Keililamma^^  a  suit  by  a  claimant  of 
thf  property  attached  in  execution  proceedings,  to  set  aside 
the  auction  sale  of  the  said  property,  has  been  held  not  to 
bar  a  subsequent  suit  for  its  possession.  This  decision  was 
based  chiefly  on  the  circumstance  that  the  grounds 
of  action  in  the  two  suits  were  not  identical,  and  Muttu- 
sanii  Ayyar,  J.,  in  his  judgment  said  that  **Sec.  283  (Civil 
Procedure  Code)  gives  a  special  right  to  sue  for  a  declaration 
of  title  by  reason  of  the  special  atiribute  with  which  the 
order  on  the  claim  petition  is  invested,  unless  it  is  invalidated. 
The  right  is  one  which  the  plaintiflF  is  at  liberty  to  exercise 
without  reference  to  the  court  sale  and  the  transfer  of  pos- 
session under  such  sale  that  u)ay  or  may  not  at  once  follow 
the  order  •  .  .  .  After  the  claimant's  title  has  been 
declared,  he  must  no  doubt  sue  but  once,  both  to  set  aside 
the  sale  and  recover  possession,  but,  until  such  declaration  is 
made,  the  sale  and  transfer  of  possession  are  in  the  nature 
of  successive  wrongful  acts  originating  from  the  invalid 
order  rather  than  of  remedies  which  he  is  bound  to  claim  in 
the  declaratory  suit  which  is  specially  allowed."  Nor  will  a  suit 
for  recovery  of,'^^  or  a  declaration  of  title  in,^®  property  attached 
in  execution   bar  a  suit  for  damages  for  wrongful  attachment. 

A  balance  on  an  account  stated  and  an  omission  to  account 
for  tlie  assets  of  a  partnership,  entered  into  between  the  parties 
on  the  day  of  the  statement  of  accounts,  were  held  in  Suhbayya 
V.  Venkalesappa,^^  to  be  distinct  causes  of  action,  and  a  release 
given  for  all  demands  under  duress  being  a  wrong  by  defen- 
dant himself,  could  not  be  set  up  by  himself,  and  could  not 
operate  as  a  merger  of  the  two  causes  of  action,  and,  therefore, 
a  suit  brought  for  the  balance,  coupled  with  a  prayer  for  the 
setting  aside  of  the  release,  might  not  bar  a  subsequent  suit  for 
the  dissolution  of  the  partnership,  as  the  allusion  to  the 
execution  of  the  release  was  by  way  of  an  answer  to  a  plea, 
which,  it  was  anticipated,  might  be  founded  upon  it,  and  the 
prayer  for  the  cancellation  of  the  release  was  regarded  only  as 
ancillary  to  the  primary  relief,  viz.f  the  recovery  of  the  balance. 
A  suit  against  some  of  the  heirs  of  a  debtor  for  the  portion  of 
the  debt  payable  by  them  will  not  bar  a  suit  against  the  other 
heirs  of  the  debtor  for  the  balance.^^  A  suit  on  a  contract 
induced  by  fraud  is  not  a  bar  to  a  suit  for  the  fraud  itself. ^^ 

2*  I.  L.  B,  XIV  Mad.  23.  I  »»  Pnrumsookli  v.  Soobhan,  II  Ajfra.  323. 

»»  Dawson  v.  Baam,  19  Pac.  Rep.  40.  I  ?»  Wanzer  v.  De  Baan,  I  B.  D.  Smith.  (N.  Y.) 

»•  Lenoir'B  Adm'r,  v.  Wilson,  36  Ala.  600.  J  261. 

21  j,L.&,  VI  Blad.  49.  I  Morg&n  v.  Skidmore,  3  Abb.  New  Cas.  98. 
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260.  A  suit  for  a  declaration  of  title  to  a  property,  if 
Suits  for  dechration  of  d«8««i»se(l  on  the  ground  that  the  plaintiff 
title  to  property  do  not  being  in  possession  of  that  property 
not  bar  a  suit  for  was  not  entitled  to  a  declaration,  was 
possession  of  the  pro-  held  in  JibufiH  Nath  V.  Shib  Nath,''^  not 
^^^^  ^'  to  bar  a  subsequent  suit  for  the  possession 

of  that  property,  brought  on  the  ground  that  the  defendant  on 
account  of  the  decision  in  the  former  suit  sued  and  obtained 
decrees  against  some  of  the  tenants  of  the  estate,  and  thus  led 
to  an  active  disturbance  of  the  plaintiff's  possession.  This 
decision  was  followed  in  Komola  Kaminy  Debia  v.  I^oAe  Nath?^ 
by  Cunningham  and  Tottenham,  J.J.,  who  observing  that  in 
the  first  suit  **  There  was  not  any  intentional  and  voluntary 
abandonment  by  the  plaintiff  of  any  portion  of  his  claim  or  of 
any  remedy  to  which  he  was  entitled,"  added  that  •'  they  could 
not  think  that  where  a  plaintiff,  mistakenly  believing  himself 
to  be  in  possession,  sues  merely  for  a  declaratory  decree,  and 
where,  in  accordance  with  this  rule,  the  court  finding  him 
not  to  be  in  possession,  dismisses  his  suit  on  this  ground» 
without  any  enquiry  into  his  rights,  lie  is  precluded  from 
subsequently  suing  for  his  entire  cause  of  action."  Both 
these  decisions  were  followed  in  Nonoo  Singh  v.  Anand  Singh^^ 
by  Tottenham  and  Agnew,  J.J.  A  Full  Bench  of  Allahabad 
High  Court  held  in  Ram  Sewak  v.  Nakchedj^^  that  a  suit  to 
have  a  declaration  of  the  plaintiffs'  right  to  a  share  of  certain 
property  and  to  have  a  deed  of  gift  thereof  by  a  widow 
(then  deceased)  s^et  aside  will,  when  dismissed  on  the  ground 
that  plaintiffs  are  not  in  possession  of  the  said  share  of  the 
property,  not  bar  a  suit  for  the  possession  of  the  share  of  the 
property.  Straight,  J.,  in  his  decision  said  .-"While  at  the 
time  of  the  institution  of  the  former  litigation  their  cause  of 
action  was  the  deed  of  gift,  when  the  present  suit  was  brought 
something  more  had  accrued  to  them  by  reason  of  the 
obstruction  offered  by  the  respondent  to  their  exercising  the 
right  of  proprietorship  over  their  shares.  In  the  one  case,  no 
possession  having  been  asserted  by  the  respondent,  the 
appellant'*  were  not  entitled  to  sue  him  for  possession ;  in  the 
other  case  an  additional  cause  of  action  had  arisen,  which  gave 
them  the  rigiit  to  the  further  remedy.  Under  these  circum- 
stances, it   does    not   appear    to  me    that    the  appellants    have 

»o  I.  L.  R.  VII I  Cal.  ai9,  per  Whit©  and  Mao-    |       »i  I.  h,  R.  Vin  (^al.  825  (a), 
phei-sjon,  JJ. ;  followed  in  Mohan  Lai  v,  »»  I.  L.  R.  XH  Gal.  291. 

Bilaso.  L  L.  R.  XIV  All.  612.  «»  I.  L.  R.  IV  All.  261. 
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laid  themselves  under  the  prohibition  of  the  third  paragraph 
of  Sec.  43  of  the  Civil  Procedure  Code/*^  Tyrrell,  J., 
said:  '* It  is  obvious  that  the  test  of  the  applicability  of  this 
rule  is  to  ascertain  if  the  person  at  the  time  he  brought  the 
former  suit  was  in  point  of  fact  a  person  entitled  to  more  than 

one  remedy  in  respect  of  his  claim In  the  pre^^ent 

case  the  court  had  found  when  the  first  suit  came  before  it  that 
the  plaintiffs  were  not  persons  entitled  to  the  special  form  of 
remedy  or  relief  they  sought  to  obtain  by  that  suit  in  respect 
of  their  claim,  namely,  the  remedy  by  way  of  declaration  of  the 
unlawful  character  of  the  invasion  of  their  reversionary  rights 
and  interest,  but  that  under  the  circumstances  disclosed  and 
ascertained  in  regard  to  the  possession  of  the  parties  after  the 
widow's  death,  the  plaintiffs  had  no  such  remedy,  and  that 
their  only  remedy  was  by  way  of  a  suit  for  clearance  of  their 
title  and  removal  of  disturbance  to  their  possession,  that  is  to 
say,  by  bringing  such  a  suit  as  the  plaintiffs  brought  in  Nov- 
ember 1879.  It  is  not  suggested  that  the  plaintiffs  had  any 
other  remedy  than  this,  failing  the  mistaken  one  for  which  they 
were  non-suited:  and  thus  the  action  of  the  court  itself  in  the 
determination  of  the  first  suit  cleared  from  the  plaintiflfs'  path 
the  obstruction  of  this  provision  of  Sec.  43.  It  was  then  deter- 
mined, and  the  decision  has  become  final,  that  the  plaintiffs 
were  then  *  persons  entitled  in  respect  of  their  claim  to  one 
remedy  only/  and  that  they  were  mistaken  in  entertaining 
the  belief  to  the  contrary  under  which  they  had  been  led  to 
bring  the  bad  suit  for  another  supposed  remedy  which  was 
then  dismissed.  In  this  view  of  the  law  it  was  an  error  to 
ilefeat  the  plaintiffs  on  the  threshold  of  their  present  suit  with 
the  objection  that  they  were  persons  who,  having  been  at  the 
time  of  the  first  action  entitled  to  more  than  one  remedy  in 
respect  of  their  claim,  had  elected  to  sue  for  one  remedy  omit- 
ting the  other  remedy  wliich  they  now  seek  to  obtain  in  their 
present  suit.  At  and  after  the  death  of  the  widow  and  on  the 
assumption  by  her  donee  of  her  possession  the  plaintiffs  had  no 
other  remedy  than  that  which  they  are  now  asking  by  the 
present  suit,  and  they  cannot  be  barred  by  a  rule  prohibiting 
persons  who  have  in  fact  alternative  remedies,  and  have  elected 

0  In  Kalidhun  v.  Shiha  Nath^*  a  Full  Bench  of  the  Calcutta  High  Court  held  that  a 
suit  for  a  declaration  of  the  plaintiffs  riprht  to  an  account,  even  if  successful,  would  not 
bar  a  subsequent  for  the  account  itself,  but  the  decision  proceeded  on  Sec.  15  of  the 
Civil  Procedure  Code  of  i8r»9,  and  the  Full  Bench  it^lf  observed  that  the  result  of  that 
judgment  would  not  be  very  material  in  the  future. 


»»  I.  L.  R.  Vlllfal.  4S2, 
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to  sue  their  adversaries  on  one  of  such  omitting  others,  from 
bringing  a  suit  for  the  omitted  alternative  relief," 

261.     It  is  a  generally   accepted    rule    that  a    suit  on    a 
Suits  forrecovering debt     Collateral  security  given  for  a  debt    will 
and  those  for  enforce-     «ot  bar  a  suit  for  the  debt  itself.  ^     Thus  a 
Tiipnt  of  collateral  86-     suit  against  only  the   indorser  of  a   note 
curities  thereof.  extinguishes    and    merges   the    cause  of 

action  arising  upon  his  contract  of  indorsement,  but  does  not 
bar  a  suit  on  the  contract  obligation  of  the  debtor.'^  So  where 
a  creditor  receives  a  draft  on  a  third  party,  indorsed  by  the 
debtor,  as  collateral,  a  judgment  in  favor  of  the  debtor  in  a 
suit  on  the  draft  is  not  a  bar  to  an  action  on  the  debt.^^  Mr. 
B(ack  says'°  that,  "The  converse  of  this  rule  is  also  jrood  law. 
The  recovery  of  a  judgment  against  a  principal  debtor  on  a  note 
given  by  him,  is  no  bar  to  an  action  against  him  and  another 
on  a  note  given  as  collateral  security  for  the  debt  of  the  prin- 
cipal, unless  such  judgment  has  been  satisfied. "^^  Thus  a  judg- 
ment for  a  debt  does  not  bar  a  suit  to  enforce  a  mortgage  or 
other  lien  given  to  secure  its  payment,^  Sec,  43  provides  a 
contrary  rule,  and  a  Division  Bench  of  Allahabad  High  Court 
held  in  Gnma7iiv.  Ram  Padarnth,"^^  that  a  suit  for  money  due 
on  a  bond  hypothecating  property  would  bar  a  subsequent  suit 
in  respect  of  the  same  cause  of  action  for  enforcing  the  lien. 

The  Full  Bench  of  the  Calcutta  High  Court  in  Jonmenjoy 
Mullick  v.  Dossmoney  Dosiee^'h  not  against  that  view  as  it  only 
held  that  a  mortgagee  did  not  lose  his  lien  by  taking  a  mere 
money  decree.  Sir  Richard  Garth  observed  in  the  judcrment  of 
the  court  that  **  having  enforced  one  remedy  without  fully  realiz- 
ing his  debt,  he  may  afterwards  proceed  to  enforce  the  other,'* 
but  it  is  to  be  borne  in  mind  thai  this  observation  was  made  with 
reference  to  Sec.  7  of  the  Civil  Procedure  Code  of  1859,  w  hicU 
did  not,  at  least  in  express  words,  provide  against  the  splitting 
of  remedies.*^  But  even  under  that  section,  a  suit  for  rent 
was  held  in  Chnnni  Lai  v.  Banaspat  Singhj^  not  to  bar  a  sub- 
sequent suit  to  realize  the  same  from  property  hypothecated  for 
it,  Oldfield  and  Tyrrell,  JJ.,  having  observed  that,  **the  plain- 
tifPsrightof  suit  to  enforce   the  mortgage   arises    by  reason  of 

ss  Drake  V.  Mitchell.  3  EaM.  231.  I  Fulior  c.  Pisber,  0^  Mass.  909. 

Fairchttd  •.  HoUv.  10  Oonn.  475.  I      *o  K«aiipker  c.  Cumer,  73  Tex.  106. 


Ghipman  «.  Martin,  18  Johnx.  240.  I           Munoie.  v.  Hrown.  112  Inti.  474. 

•«  liowoU  «.  Mccracken.  87  N.  Car.  :Wd.  I  *i  I.  L  R.  U  All.  WS. 

ti  Bettarton  «.  aoope.  3  Lea.  213.  I  «>  I.  L.  R.  VII  Cal.  714. 

«e  Bl.  Jad.  aO).  |  **  Vid*  JibnntiNath  «.8hib  Nath.  I.  I<.  R.  VIU 

a»  McCalloasb  «.  Hellmftn,  8  Oroif.  101.  j               Cal.  810. 

White  «.  Smith,  75  Am.  Poc.  obu.  |  *<  I.  Ti.  R.  IX  All.  2S. 
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there  being  an  existing  debt  for  rent,  and  remains  till  it  is  sntis- 
fied,  or  so  long  as  he  can  institute  a  suit  tolenforce  the  tnortj^age. 
The  mere  taking  of  a  money-decree  does  not  extiiifrui>h  the 
c^editor^<5  lien.''*^  The  effect  of  the  last  clause  of  Sec.  43  was 
not  considered  in  this  case,  though  that  Section  was  jiienerally 
referred  to.  But  Sec,  43  is  to  be  construed  in  reufaid  lo  rhe 
morfgagt^d  property  as  subject  to  Sec.  99  of  the  Transfer  of 
Property  Act  (^IV  of  1882),  which  provides  th-t  a  moitijagee 
may  institute  a  suit  for  the  sale  of  the  mortaoatred  property 
under  Sec.  67  of  the  said  Act,  notwithstanding  anything 
contained  in  Sec.  43  of  the  Civil  Procedure  Code. 

262.     A    suit   for    maintenance  against    certain    persons 
will  bar  a  suit    to  have   the   maintenance 
Suit  to  recover    mnin-     charged    on    certain  property.     This    was 
tenance  doe.  not   bar     |,^|^|  directlvin  Rangawma  v.  VohalayyaJ'^ 
a  jjuit  to    hftve    main-       .  i  •    i    •."  ^        i     i       i     x      i         . 

tenance    charged    on     '"  .^^'"'^h  it  wns  contended    that  the    two 
property.  claims  were  different   and    dil    not    arise 

out  of  one  and  the  same  cause  of  action, 
and  that  a  widow  or  other  feniale  member  of  a  family  entitled 
to  maintenance  might  have  cause  to  sue  for  maintenance  with- 
out havintj  at  the  same  time  sufficient  cause  to  demand  that 
the  maintenance  be  made  a  charge  on  the  property  or  nny  part 
thereof;  and  that,  if,  subsequently,  the  manager  of  the  family 
or  others  were  to  commit  waste,  or  alienate  aiiv  part  of  the 
property,  the  claimant  would  be  at  liberty  to  come  in  and 
sue  ti)  have  the  maintenance  already  awarded  made  a  charge 
upon  the  property.  Sir  Collins,  C.  J.,  and  Brhudt,  J.,  over- 
ruled  this  contention,  observing  that,  *' On  the  principle  to 
which  etteet  is  given  by  the  provisions  of  the  Code  of  Civil 
Procedure,  the  pbiintiff  was  bound,  when  she  sued  in  1878,  to 
have  asked,  lor  all  th-  remedies  in  respect  of  the  right  of 
maintenance,  to  which  she  was  then  entitled,  and  tiiat  these 
claims  did  arise  out  of  one  and  the  same  cause  of  action,  that 
cause  of  action  beiny  the  right  to  maintenance.'*  A  somewhat 
contrary  tipifiion  was  expressed  by  Sir  Richard  Garth,  C.  J.,  in. 
Pramada  Dasi  v.  Lakhi  jVaraifiy^^  but  the  decision  in  that 
case  turned  on  another  joint. 


*»  Momtazooddeen.v  Ra]coomaT.XVB.(L.R.408.    t  rw«  also  Baranathi    o.    Ban^thamjiul, 

4«  L  L.  R.  XI  Mad.  127.  I  I.  L  R.  XH  Mattaaj. 


4^  1.  L.  R.  XIE  Cal.  OJ. 
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CHAPTER  Xr. 
Lis  Pendens. 

263.     There  is  another    class   of  cases  also,  in    whieb 

the  trial  of  a  suit  is  held  barred  by  the 

General  character  of     pendency  of  another  suit  in  which  the 

ih  pendens.  ^2ime  matter  is  directly  and    substan- 

tially  in  issue.  The  object  of  this 
rule  is  to  prevent  a  collision  between  courts  ;  and  to  secure 
to  the  parties  *'  a  certain  and  unfluctuating  adjudication 
of  their  rights,  and  at  the  same  time  avoid'  the  vexation 
of  unnecessary  suits."  It  has  been  pointed  out  in  some  of 
the  American  cases,'^  that  the  **  pendency  of  another 
suit,  upon  the  san^e  cause  of  action,  in  another  court  of 
concurrent  jurisdiction,  cannot  be  pleaded  in  bar,  although 
it  is  good  in  abatement."  It  may  be  said  that  practically 
the  effect  of  the  plea  is  that  of  a  bar,  as  the  abatement 
can  come  to  an  end  only  with  the  decision  of  the  former 
suit,  when  its  place  must  at  once  be  taken  by  that  of  res^ 
judicata. 

The  distinction  has,  however,  been  held  to  be  real 
and  of  practical  importance.  Thus  in  Hurd  v.  Moiles^^  the 
United  States  Circuit  Court  for  the  Western  District  of 
Michigan,  said  :  **  It  is  quite  likely  that  there  is  a  distinc- 
tion between  those  case^  where  the  question  is  whether 
the  former  suit  is  one  pleadable  in  strict  abatement  of  the 
second,  and  those  where  the  pendency  of  the  former  suit 
is  presented  as  a  ground  for  staying  proceedings  in  the 
second.  There  would  seem  to  be  something  of  practical 
substance  in  that  distinction,  and,  if  so,  it  would  furnish 
ground  for  holding  that  in  order  to  be  pleadable  in  abate- 
ment the  first  suit  must  be  for  the  same  purpose  as  the 
second,  and  substantially  the  same  relief  obtainable,  and 
vice  vtrad.  T  shall  be  required  to  hold  that  when  the 
subject-matter  has  been  drawn  into  another  jurisdiction 
for  some  purpose  which  may  involve  a  decision  upon  its 
merits,  the  court  should  stay  the  second  suit  brought  for 
a   different    purpose,    and    for    relief  not  obtainable  in  the 

t  Ben.  LIB.  Pend.  426.  j  Wilcox  r.  Kaasiok,  2  Wwh.  1<;.). 

»  Wbltoker  t.  Bramsnn,  2  Paino.  20:».  |       •  28  Fed.  Rep.  «99. 
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-first  suit,  until  the  determination  of  the  first,  when  the 
subject-matter  is  released  from  the  hold  of  the  court, 
impressed  or  not  by  the  adjudication  which  that  court  had 
made."     It  has   been    held    that    a    former    suit    will    not 
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respects  similar  in  principle  to  the  doctrine  of  tea  judicata. 
The  distinction  between  the  two  rules,  however,  is  vast. 
The  rult*  in  Sec.  12  relates  to  matters  sab  judice^  whilst 
the  rule  in  Sec,  13  relates  to  matters  which  liave  passed 
into  res  judicatnm.  The  one  bars  only  a  '  suit;  *  the  other 
bars  both  the  trial  of  a  *suit,*  and  of  an  *  issue'  subject  to 
their  respective  condition^.  Those  conditions  are  not  all 
the  same  in  Sec,  12  as  they  are  in  Sec.  13,  and 
the  wordinnj  of  the  two  sections  as  to  the  distinction  is 
so  clear  that  it  is  not  easy  to  confound  the  two  rules. 
Now,  in  Sec,  12  before  the  plea  can  operate  as  a  bar, 
the  second  suit  must  not  only  raise  tlie  same  issue  as  that 
in  the  for.uer  suit  still  pending,  but  it  must  be  for  the  same 
relief.  .  .  .  The  object  of  the  rule  contained  in  Sec. 
12  is  to  prevent  Courts  of  concurrent  jurisdiction  from 
simultaneously  entertaining  and  adjudicating  upon  two 
parallel  litigations  in  respect  of  the  same  cause  of  action, 
the  same  siibject-matter  and  tlie  same  relief.  The  policy 
of  the  liw  is  to  confine  the  plaintitf  to  one  litigation, 
thus  obviating  the  policy  of  contradictory  verdicts  by 
two  or  more  courts  in  respect  of  the  same  relief/*  And  to 
give  full  effect  to  the  rule,  it  has  not  been  restricted,  as 
held  in  some  cases  in  the  United  States,  to  the  cases  in 
which  the  previously  instituted  suit  should  be  pending 
in  a  court  of  equal  or  superior  jurisdiction  to  that  in 
which  the  subsequent  suit  is  instituted. 

265-     The    first    essential    of  the    rule    is    that   there 

should  be  a  previously  instituted  suit. 

Existence  of  prior  suit  is     j^^  Meckjee  v.    Devuchand,''   Pontifex, 

essential  to  the  appli-       »  -^i^  r-  o  ^  r/ 

cation  ol  lis  ^yendem.  J-'  Without  even  referring  to  Sec.  12. 
observed  in  the  course  of  the  argu- 
ment, that  **  priority  of  time  is  the  proper  guide  in  deter- 
mining which  suit  should  be  allowed  to  proceed  *' ;  an  I  in 
his  judgment  spoke  of  it  as  a  general  rule,  ''  that  the  plain- 
tiff WHO  first  brings  his  suit,  claiming  an  account  in  respect 
of  any  particular  transactions,  has  a  right  to  have  that 
account  taken  in  the  court  in  which  he  has  chosen  to  bfing 
his  suit  ''  The  rule  of  the  American  Courts  is  that  the 
plea  should  actually  aver  that  proceedings  have  in  fact 
been  taken  in  the  former  suit,  such  as  an  appearance 
or  the  service  of  process   requiring  .in   appearance.     Mr* 

»  IV  r.  L.a282. 
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Bennett  says  that  **  a  plea  in  abatement  of  a  prior  action 
pending  for  the  same  cause  should  show  that  summons  had 
been  issued  and  served  on  the  defendant,  or  that  he  had 
voluntarily  appeared  in  the  cause,  otherwise  it  would  not 
appear  that  the  suit  is  pending."^  Mr.  Freeman  observes*" 
that  "  the  authorities  agree  that  when  a  court  has  obtained 
jurisdiction  over  an  action,  it  is  entitled  to  pursue  such 
jurisdiction  to  final  judgment,  and  that,  its  jurisdiction 
cannot  be  divesf.ed  by  the  bringino-  of  another  action  in 
a  court  of  concurrent  jurisdiction,  and  that,  notwith- 
standing the  bringing  of  the  second  action,  the  court  first 
acquiring  jurisdiction  will  not  hesitate  to  proceed,  irres- 
pective  of  what  may  be  done  in  the  other  action  by  tlie  other 
court. ^^  So  far  as  we  are  aware,  no  instance  has  ever  occur- 
red in  wliich  the  court  last  acquiring  jurisdiction  has  pro- 
ceeded to  judgment  and  sought  to  enforce  such  judgment 
notwithstanding  the  pendency  of  the  prior  action.  ...  It 
seems  impossiule  that  two  courts  can,  at  the  same  time, 
possess  the  power  to  make  a  final  determination  of  the 
same  controversy  between  the  same  parties.  If  either  has 
authority  to  act,  its  action  must  necessarily  be  exclusive, 
and  therefore  it  is  our  judgment  that  whenever  either  the 
State  jr  the  national  courts  acquire  jurisdiction  of  an  action 
and  the  parties  thtjreto,  this  jurisdiction  cannot  be  de- 
stroyed, diminished,  or  suspended  by  one  of  the  parties 
bringing  an  action  in  another  court,  and  that  any  judgment 
or  order  of  the  latter  court  is  void  so  far  as  it  conflicts  with 
any  judgment  or  order  of  the  court  firsti  acquiring  juris- 
diction.*' 

206.     The  second  essential  of  the  rule  in  British  India, 

as  Well  as  elsewhere,  is  that  the   relief 

Identity  of  r.//./' asked,     claimed    in    the    previously   instituted 

IS  essential  for  the  ap-  .       ,        t  i  ,       .,    *  .,1171  .1 

pUcation  of  lis  pL     suit  should  be  the  same.     ••  Where  the 
dens.  relief  sought  in    the  two  eases,  '*  says 

Mr.  Bennett,  *•  is  different,  the  defence 
of  lis  pendens  cannot  be  interposed,  altiiough  the  same 
question  may,  to  some  extent,  be  involved  in  the  two  actions. 
A  holder  of  bonds  secured  by  mortgage  on  real  estate  may 
have  ejectment  to  recover  the  land,  a  bill  to  foreclose,  and 

•  IWn.  Lis.  Peud.  402.  |  Keati  ' .  r.  >pink,  62  Am.  Dec.  214. 

ao  Fr.  Ju-HSl.  Ilaiuts  17.  Rawson,  2  Am.  Kep.  SHI. 

31  Tavlor  0.  Taintor,  16  Wall.  366.  }  (■hapin  r.  Jamea,  23  Am.  Ilep.  412. 

McrriU  *.  Lake,  47  Am.  D«j.  377.  |  CJrifliii  c.  Brinkhead,  84  Va.  612. 
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an  action  in  personam  on  the  bond^i,  and  in  such    a  case 
neither  of  the  suits  will  bar  the  other/'" 

It  has  often  been  said  that  the  plea  should  aver  ex- 
pressly that  the  subsequent  suit  is  for  the  same  subject- 
matter  as  the  first/^  and  seeks  the  same  or  similar  relief. 
A  Full  Bench  of  Allahabad  Hiii:h  Court  held  in  Bal  Ktshan 
V.  Kiskaii  Lai  that  a  suit  for  mallkana  for  the  year  1293 
^^ould  not  be  for  the  same  relief  as  that  for  malikana  for 
prior  years;  Mr.  Justice  Mahmood  observing  that  *«it 
would  be  a  most  unsatisf<ictory  rule  of  law  to  hold  that 
the  pendency  of  a  litigation  connected  with  the  rent, 
malikana  or  any  other  demand  for  one  year  should  bar  a 
suit  lor  a  subsequent  year;  for  if  such  were  the  rule,  the 
prolongatiorj  of  the  earlier  litigation  might  result  in  barring 
the  later  suit  by  lapse  of  the  limitation  period."  The  same 
view  was  taken  by  the  Calcutta  High  Court  in  Bissessur 
Siucj/i  V.  Ounput  Singh.^^  On  the  same  principle,  the 
pendency  of  a  suit  to  restrain  the  infringement  of  a  patent 
and  to  obtain  an  account  of  profits  has  been  held  not  to  bar 
a  subsequent  suit  for  an  injunction  and  for  an  account 
founded  upon  a  subsequent  infringement.*^  In  some 
American  cases,  the  proceedings  have  been  stayed  in  the 
previously  instituted  suit,  when  that  was  only  for  a  part  of 
the  relief,  and  the  subsequent  suit  for  the  whole  relief.*'^ 

•J()7.     The  third  essential  of  the  rule  is  the  identity   of 
the  parties.     It   is  not  necessary  that 

Li  .. lily  of  parties  essen-     ^j^^   parties    should    be    precisely    the 

J  al  to  the  application  *        •^.^i        r  "^        t*!  •/• 

,r;  Us  nendeu^.  Same  as  m   the   former  suit.     Thus,  if 

the  plaintiff  after  instituting  a  suit 
sells  a  part  of  the  property  in  dispute  in  it  to  another,  who 
brings  his  claim  asserting  his  right  to  that  part,  the  plea  and 
defence  of  the  former  suit,  with  respect  to  the  whole 
property  and  with  the  original  party,  will  be  a  good  plea  as 
against  that  claim. *^  It  is  necessary,  howev.er,  that  the 
parties  to  the  second  suit  should  be  suing  or  sued  in  the 
same  capacity  as  in  the  first. 

If  the  suits  are  brought  in  a  different  right  or  charac- 
ter, the  plaintiffs,  although  the  same  persons  in  fact,  may 


J  -'  11.  M   I.i-.  I't'ii.  4ul.  I        '*  MiiH.^flmi4ctts  Mutual  Life  Ins.  Cm. 
)»  l>.     .  ,    Uruwnlow,  2  Dickens,  Oil.  r.  Cliiongo  IL  Oo.,  13  Fed.  Itep.  837. 

J I  \  I  i  i  '  .  L.  11.  113.  '■»  »teu.  lis  J'end,  413. 

js  Kk  .,  r  «.  Xcwinau,  19  Fed.  Rep.  98.  | 
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the  dpcisiofi  is  still  important.  The  decision  ofthe  Court  of 
Common  Pleas  in  Cox  \.  Mifchell,^^  is  a  direct  authority  against 
the  stopping  of  proceedings  in  a  suit  in  one  country  <>n  the 
ground  of  the  pendency  from  hefore  of  a  similar  suit  in  the 
courts  of  another  country.  The  principle  ofthe  decision  in 
this  cnse  was  followed  by  Chitty,  J.,  in  Mc Henry  \.  Lewis/ 
and  that  decision  was  confirmed  on  appeal,'^^  though  with  certain 
observations  as  to  the  existence  of  an  inherent  jurisdiction  in 
every  court  to  prevent  all  abuse  of  its  process,  and  to  stop 
any  proceedings  that  may  appear  to  be  taken  merely  to  h  irass 
any  other  parties  to  them.  The  decision  on  apf»eal  distinctly 
recognized  the  authority  of  the  decision  in  Cox  v.  Mitchell^ 
at  least  to  all  the  extent  covered  by  the  rule  of  lis  pendens, 
Bowen,  L.  J.,  saic',  **  It  simply  lays  down  the  proposition, 
that  the  mere  pendency  of  an  action  abroad  is  not  a  sufficient 
reason  for  staying  an  action  at  home,  although  the  causes  of  ac- 
tion and  the  parties  may  be  the  same.  So  understood,  it  seems 
to  me  to  be  common  sense.'*  Sir  George  Jessel  further  said  : 
**  I  see  no  reason  on  principle  why,  if  the  court  is  satisfied  that 
the  defendant  is  being  improperly  vexed,  the  mere  fact  of  one 
of  the  actions  being  in  this  country  and  one  in  a  foreign 
country  should  prevent  the  court  protecting  the  defendant  from 
being  so  improperly  vexed.  I  am  not  sure  that  what  I  have 
stated  really  coriflicts  with  the  judi^ment  in  the  case  of  Cox 
V.  Mitchell.  In  one  view,  it  does  not  so  conflict.  If  the  true 
view  of  the  judgment  is,  that  primd  facie  a  man  i-^  not  doubly 
vexed,  when  the  action  is  brought  in  the  two  countries,  but 
that  you  want  a  S()ecial  case  to  show  that   he  is  doubly    vexed, 

then  there  is  no  conflict  of  opinion In  thiscountry, 

where  the  two  actions  are  by  the  same  man  in  courts  governed 
by  the  same  procedure,  and  where  the  judgments  are  followed 
by  the  same  remedies,  it  is  primd  Jacie  vexatious  to  bring   two 

actions  where  one  will  do But    where  it  is  in    a 

foreign  country  it  certainly  appears  to  me  that  we  cannot 
draw  the  same  inference.  Not  only  is  the  procedure  different, 
but  the  remedy  is  diff'erent.  ....  We  know  thjit  in 
foreign  countries  various  laws  apply,  as  regards  the  remedies, 
of  a  totally  distinct  character  from  the  laws  regulating  the 
remedies  in  this  country,  so  that  it  is  by  no  means  to  be 
assumed  in  the  absence  of  evidence  that  the  mere  fact  of  suinof 
in  a  foreign  country  as  well  as  in  this  country  is  vexatious.      It 

?»  7  C.  B.  (N.  S  )  55.  I  >*  22  Ch  D.  3J7. 

2*  31  Ch.  D.  202.  I 
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to  be  paid,  and  the  Lord  Chancellor  refused  Co  stop  thoi^ 
proceedings,* 

,  The  rule  in  the  United  States  of  Anfierica  is  much  the 
same.  The  pendency  of  another  suit  even  in  a  court  of 
another  of  the  States  or  of  a  foreign  country  has  been  held 
not  to  bar  a  suit  for  the  same  relief  in  a  (^ircuit  court  of  the 
United  States.^*  Thus  Mr.  Justice  Clifford  in  Lorivg  v, 
Mar$h^  said  that  '*the  English  cases  go  no  further  than  to 
hold  that  the  plea  of  another  suit  depending  wil!  be  good,  if 
the  first  suit  was  instituted  in  the  same  jurisdiction.  Such 
a  plea  is  not  a  good  one  in  the  courts  of  that  country  if  the 
first  suit  is  pending  in  another  country,  nor  in  the  colonies 
of  the  parent  country .«>  The  weight  of  American  authority 
also  is  decidedly  to  the  same  effect.  The  undeviating  rule  in 
this  Circuit  has  been  that  the  pen  Jency  of  another  action  for 
the  same  cause  in  a  Sr«ite  court  is  not  a  good  plea  in  abate, 
ment.^'"   The  same  rule  is  established  in  most  of  theStates.^^ 

869.     The  rule  oHis  pendens  not  only  affects  a  suit 

Decision  in   a   auit  is     brought  while  another  suit  is  pending, 

binding  against  pen-     but  also  alienations  or  transfersof  rights 

dente  lite  alienees.  or    interests    in    any    property    made 

n  In  Daoieirs  Chancery  Practice,"*  it  is  said  that  *  a  plea  of  another  salt  depending 
woaH  not  hare  beea  a  gtooI  pl»,  if  the  sait  was  depending  in  a  court  in  another 
oeantrj';  bat  it  it  adit i, '*  Now,  however,  if  there  is  a  Zi#  dlibi  petulene  b^Sore  a 
foreiflrn  coart  which  can  afford  a  complete  remedy  an  objection  lies  to  proceedings  in  an 
Inglish  Ooart,  whether  each  proceedings  are  in  ren  or  }»  periomn^,^^  And  in  a  clear 
case  this  objection  may  be  raised  by  an  application  to  stay  farther  proceedings  In  ti)e 
action."*  "  The  decisions  cited  in  support  of  the  view  do  not,  however,  quite  bear  on  the 
doctrine  of  Ih  pendeiu.  In  Wilton  v.  Farrand,  the  proeeeiings  were  declined  to  be 
stopped.  In  C^tsrim  Chiwzzre,  the  former  proceedings  were  in  the  High  Ck>art  el 
Admiralty  of  Ireland,  and  the  defendant  put  a  cross-claim,  and  the  plaintiff's  appU- 
cation  to  stop  the  proeeeiings  in  that  sait  had  been  dismissed  by  the  said  court.    &ie 

glaintiff  had  put  in  a  claim  in  respect  of  the  same  cause  even  for  a  larger  unount  tban 
e  had  claimei  in  Ireland,  and  Sir  Robert  PhiUfmore  dismissed  that  suit,  as  **  no  donbt, 
apart  from  technical  considerations,  it  would  be  a  most  intK)nvenient  course  of  prooeod* 
ing  to  allow  the  same  case  to  be  heard  at  the  same  time  in  two  different  oourts."  In 
Vorton  v  Florftn'^e  L%nd  Co.^  there  was  a  motion  on  behalf  of  the  holders  of  obligations 
issued  by  the  Florence  Land  Co.,  to  restrain  the  Anglo-Italian  Bank  from  selling  Uie 
Oompany*s  property  at  Florence,  of  which  they  were  mortgagees ;  and  Sir  G^eorge  Jessel, 
M.  R ,  dismissed  it  inter  ali/ion  the  ground  that  the  Bank  had  "^  taken  proceedings  in 
the  Oourt  of  Florence,  the  proper  court  having  jurisdiction  to  establish  tneir  title ;  and 
litigation  there  to  which  the  plaintiffs  are  or  may  be  parties  being  in  the  court  of  the 
country  having  actual  jurisdiction  over  the  subject-matter,  and  having  entertained  that 
jurisdiction  by  a  prior  litigation,  it  is  contnury  to  all  the  rulLes  of  the  comity  of  nations 
that  this  court  should  actively  interfere  between  the  same  litigants." 


M  Fort.  F^  Pno.  989. 

InsTumnoe  Oo.  9.  Bnmtk  96  T7.  &  188. 
»  9  Ollfl.  XJ.  a  0.  0.  811. 
s«  lUola  f .  Murmy.  r  T.  R.  978. 

Im'ay  «.  Eitnfsen,  9  Bast.  4SS ; 
•1  White  t.  Whitman,  1  Onrtii,  484 ; 

lm»Ji  f .  Brown.  9  Oortii.  659 ; 

Wsdldifh  f .  resale,  8  Snm.  168. 
>t  Browne  t.  Joy.  9  Johns.  991 ; 

WalSh  fl.  DnrUn.  19  Johns.  99 : 


Megilton  «.  Love,  64  Am.  Deo.  449. 

lOtoheU  «.  Bmnoe,  9  Peige  Oh.  60i. 

Tide^  however,  Bell  e.  Donohoe,  47  N.  T.  Bin 
468. 

Parmalee  t .  Wheeler,  89  Wis.  499. 
•»  I.  488. 
•«  Oattsrina  Obfassars,  1  P.  D.  868. 
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during  the  peudency  of  a  suit  concerning  that  property.  As 
a  natural  result  of  this  doctrine,  a  judgment  in  a  suit  is 
binding  also  on  persons  who,  though  not  parties  to  that  suit, 
derive  their  interest  pending  that  suit  from  either  of  the 
parties  thereto.  This  is  virtually  another  extension  of  the 
doctrine  of  res  judicata  in  regard  to  persons,  and  was  re- 
cognized even  by  the  Romans  among  whom  the  res  from  the 
commencement  of  lis  became  litigiosa  which  neither  of  the 
parties  could  alienate  ;  the  subject  in  dispute  after  litis 
contesfatio  hecsLtne  litigious  and  passed  into  ^i^ast-judicial 
custody,  and  both  parties  came  under  an  obligation  not  to 
withdraw  it  from  the  decision  of  the  judge." 

The  Roman  Law  thus  expressly  provided,  Rem  de  qua 
controversia  prohib-mur  in  acrum  dedicare^  SLud  from  that 
law  the  rule  has,  with  some  modifications,  been  transplanted 
into  the  jurisprudence  of  the  countries  of  continental 
Europe.  In  England  also  the  rule  is  of  a  very  ancient  date; 
and  pendente  lite  nihil  inonvetur  is  an  old  maxim  of  the 
English  Common   Law. 

By  28  Edw.  L  Ch.  11,  a  pendente  lite  purchase  was 
declared  champertous,  and  the  English  Courts  held  under 
that  statute,  that  conveyances  made  pendente  lite  were 
void  "  As  pointed  out  by  the  Lord  Chancellor  (Cranworth) 
in  Bellamy  v.  Sabine,^  "  in  the  old  real  actious,  the 
judgments  bound  the  lands  in  suit  notwithstanding  any 
alienation  by  the  defendant  pending  litigation." 

The  rule  was  in  early  times  engrafted  on  the  practice  of 
the  Equity  Courts,  and  was  universally  recognized  in  the 
time  of  Lord  Bacon  who  in  his  Ordinances  laid  it  down  that 
**  no  decree  bindeth  any  that  Cometh  in  bona  fide,  by  con- 
veyance from  the  defendant  before  the  bill  exhibited,  and 
is  made  no  party,  neither  by  bill  nor  the  order  ;  but,  when 
he  comes  in  pendents  life^  and,  while  the  suit  is  in  ful! 
prosecution,  and  without  any  color  of  allowance  or  privity 
of  thecourt,  then  regularly  the  decree  bindeth  ;  but  it  there 
were  any  intermissions  of  suit,  or  the  court  made  acquaint- 
ed with  the  conveyance,  the  court  is  to  give  order  upon 
the  special  matter  according  to  justice.^' 

»«  Mack.  Roto.Jjaw,  389.  _  |        '^  Xm  Hncyc.  L*w^  898, 
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In  Sorrel  v.  Carpenter**  Lord  Chancellor  King  said, 
••  Where  there  is  a  conveyance  made  pendente  lite^  without 
any  valuable  consideration,  and  to  avoid  and  exclude  a 
decree,  it  is  to  be  highly  discountenanced,  and  even  though 
the  alienation  be  for  never  so  good  a  consideration,  yet  if 
m^e  pendente  lile^  the  purchase  is  to  be  invalid." 

Lord  Chnncellor  Camden  in  Wnfker  v.  Smallmnn^  said  : 
'*The  question  is,  where  a  bill  is  61ed  bv  a  creditor  for  sale 
of  an  estate  to  pay  debts,  and  all  the  parties  have  put  in 
answers  and  submitted  to  the  jurisdiction,  whether  the  heirs 
at  law  or  devisee  can  sell  without  the  privity  of  the  court 
or  cre»litors.  .  •  •  I  hold  it  a  general  rule  that  an 
alienation  pendingr  suit  is  void.  The  modern  doctrine 
is  that  it  is  merely  voidable  by  the  result  of  the  suit/* 
Thus  Sir  William  Grant,  M.  R.,  in  Bishop  of  Win- 
Chester  v.  Paine,  after  observing  that  "  ordinarily,  it  is 
true  the  decree  of  the  court  binds  only  the  parties  to 
the  suit/'  said  :  •*  He  who  purchases  during  pendency  of 
the  suit  is  bound  by  the  decree  that  may  be  made  against 
the  person  from  whom  he  derives  title.  The  litigating 
parties  are  exempted  from  the  necessity  of  taking  any 
notice  of  a  title  so  acquired.  It  is  to  them  as  if  no  such 
title  existed."  This  observation  was  cited  with  approval  in 
Metcalfe  v.  Pulmrtofty'^  in  which  Vice-Chaneellor  Plumer 
pointed  out  that  the  concluding  passage  of  Lord  Camden's 
judgment  in  Walker  v.  Smallwood  "  declaring,  as  a  general 
rule,  that  an  alienation  pending  a  suit  is  void,  must  be 
understood  with  reference  to  the  subject  he  is  speaking  of, 
not  absolutely."  Referring  to  the  maxim  cited  above,  the 
learned  Vice-Chancellor  said  :  *•  The  true  interpretation 
of  this  rule  is,  that  the  conveyance  does  not  vary  the  rights 
of  the  parties  in  that  suit ;  that  it  gives  no  better 
right,  having  no  eflfect  with  reference  to  any  beneficial 
result  against  the  plaintiff  in  that  suit,  and  it  is  very 
reasonable  that  the  litigating  parties  should  be  exempted 
from  the  necessity  of  taking  notice  of  a  title  acquired  under 
such  circumstances.  With  regard  to  them  it  is  as  if  it  had 
never  existed  :  otherwise  suits  would  be  indeterminable ; 
if  one  party   pending   the  suit  could  by  conveying  to  others 


9  r.  Wnu.  484.  I     IJ    2  V«t.  AndBtft.  900. 
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create  a  necessity  for  intreKlucing  new  pjirties.  The  voluntary 
act  ihert-fDre  of  the  defendant,  conveyinir  to  another,  cannot 
vary  the  situation  or  affect  the  right-*  of  the  plaintitf.  The  lis 
pendens  is  presumptive,  if  not  actual,  notice  ;  and  tlie  purchaser 
is  in  the  same  situation,  in  which  the  vendor  stood  ;  upon  this 
plain  principle,  that  the  suit  is  to  be  decided  acording  to  the 
state  of  thiols,  when  it  was  instituted;  an<i  the  rights,  however 
they  may  be  varied  by  death,  hankrupcy,  etc.,  cannot  be  affect- 
ed by  the  voluntarv  act  of  either  pirty.  This  is  the  princple 
running  through  h11  the  cases  both  at  law  and  in  equity. 
Sorrel  V.  Garptnter^*^  Turner  v.  dichmond**  and  the  obscure 
case  in  Chancery  cases,**  do  not  go  further  than  avoiding  the 
conveyance  with  reference  to  the  suit  depending,  not  to  all 
purposes." 

The  English  statute  was  substantially  re-enacted  in  New 
York,  and  the  courts  there  in  construing  it  followed  the 
English  cases.  The  doctrine  as  to  the  effect  of  lis  pendens  has 
undergone  a  change  there  also,  and  it  is  now  agreed  upon  in 
the  United  States  that  the  effect  of  the  rule  is  not  to  annul  the 
alienation,  but  to  render  it  subservient  to  the  rights  of  the 
parties  to  the  suit,  the  alienation  not  being  void  on  account  of 
lis  pendens^  but  voidable  only.^  Mr.  Bennett  in  his  article  on 
Us  pendens  lays  it  down  as  a  general  rule  that,  ^Muring  the 
pendency  of  the  suit  the  property  may  be  sold,  the  purchaser 
taking  it  subject  to  the  title  of  his  grantor  as  determined 
by  the  suit;*****^  and  the  title  of  the  purchaser  nut  being 
affected  unless  the  suit  terminates  adversely  to  his  vendor.^** 
Mr.  Bennett  in  his  Work  on  lis  pendens  says,*'  *' Conveyances 
pendente  lite  are  not  prohibited  and  held  void,  but  the  interest 
of  the  grantor  passes  subject  to  the  final  determination  of  the 
pending  cause."  It  has  been  repeatedly  held  by  the  American 
courts  that  in  accordance  with  the  rule  of  lis  pendens^  an  alie- 
nation or  transfer  of  the  subject-matter  of  a  suit,  made  while 
the  suit  is  being  prosecuted  with  due  diligence,  is  void  as 
against  the  judgment  finally  rendered  in  the  suit.^  In 
Brightman  v.  Brightman,^^  the  Rhode  Island  Supreme  Court 

42    2  P.  Wms.  488.  Daacy  v.  Duncan,  06  K.  Car.  Ill . 
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««  Taylor  c  Adam,  116  ni.  670. 

Br«K>ki  o,  Oavey,  lOO  N.  Y.  496. 


Ooald  e.  Hendridison,  06  DI.  600. 
4f  xni.  Bnoyo.  Law,  807. 
«•  vvorth%ni  r.  Boyd,  68  Tex.  401. 
«•  Vide  p.  244. 
se  Moon  V.  Crowder,  78  Ala.  70. 

Walker  e.  Dooglaa,  88  HI.  426. 
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sairf  :  ''We  apprehend  it  is  well  settled  that  he  who  purchases 
property  pending  a  suit  in  which  the  title  to  it  is  involved, 
takes  it  subject  to  the  judgment  or  decree  that  may  be  passed 
in  such  suit  a«;ain3t  the  person  from  whom  he  purchases. 
That  he  purcha^^d  hoid  fide  and  paid  full  cousideratioo  for 
it,  will  not  avail  against  such  judgment  or  decree/' 

It  appears  to  be  unanimously  agreed  upon,  that  he  who  in- 
termeddles with  property  in  litigation  does  it  at  his  peril,  and  is 
as  conclusively  bound  by  the  results  of  the  litigation,  whatever 
they  may  be,  as  if  he  had  been  a  party  to  it  from  the  outset,^ 
or  as  if  he  had  not  acquired  that  interest.  His  riixhts  are 
absolutely  concluded  by  the  judgment  in  the  suit.^  And 
naturally,  a  purchaser  from  any  such  perst>n  deriving  his  title 
pendente  lite  will  also  be  affected  and  take  subject  to  the 
doctrine  of  lis  pendens.^  An  early  case  in  Virginia  is 
understood  as  restricting  the  doctrine  of  lis  pendens  to  purchases 
and  conveyances  from  the  parties  to  the  suit,  and  as  having  no 
force  against  a  person  who  obtains  a  transfer  pendente  lite 
from  some  person  who,  though  not  himself  a  party  to  the  suit, 
obtained  his  title  pendente  lite  from  one  who  was  such  a  party  .^ 
This  case,  so  far  as  our  observation  extends,  has  never  been 
affirmed  ;  but  the  cases  necessarily  in  direct  conflict  with  it  do 
not  seem  to  be  numerous.^  The  general  expression  that  lis 
pendens  only  affects  purchasers  from  parties  to  the  suit  pendente 
lite  is  of  frequent  occurrence  in  the  reports.  Upon  examination 
of  the  cases  in  which  such  expressions  are  employed,  they  will 
generally,  if  not  invariably,  be  found  to  be  intended  as  state- 
ments of  the  rule  applicable  to  transfers  made  prior  to  the 
institution  of  any  suit,  or  to  transfers  pendente  lite  of  titles 
existing  independent  of  that  in  litigation.  It  would  be  very 
strange  that  if,  after  the  general  application  of  the  doctrine 
of  lis  pendens  had  been  upheld  for  ages  as  absolutely 
indispensable  to  the  administration  of  justice^  a  limitation 
should  be  imposed  necessarily  subversive  of  the  whole 
doctrine.  If  two  or  more  pendente  lite  transfers  are 
to  be  allowed  to  thwart  the  purposes  of  a  suit,  then 
the    principles  of    necessity  and   of  public    policy,  of   which 

•2  Tilton  V.  Oofield,  03  U.  8.  les.  MeUon  r.  HoUne,  V.  I.  W.  181  U.  8.  SfiS. 

Inloe  V.  Harrer,  1 1  Md.  6S4.  ,  Rrllumy  o.  S«bine,  1  DeG.  &  J.  680. 
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80  much  has  been  said,  are  to  be  regarded  as  decidedly  more 
important  than  the  interests  of  a  peneienfe  lite  purchaser,  but 
decidedly  less  important  than  the  interests  of  his  vendee.  If 
the  final  judgment  in  any  action  in  reference  to  specific  pro. 
perty  may  be  nullified  by  two  transfers,  instead  of  by  onet  the 
difficulty  of  the  extra  transfer  is  not  likely  to  furnish  any  consi- 
derable protection  to  the  judgment/'"^  And  the  rule  applies 
not  only  to  the  suits  technically  so-called  but  to  other  proceed- 
ings also,  as  an  illustration  whereof  reference  may  be  made  to 
bankruptcy  proceedings,  which  must,  at  some  stage  of  their 
progress,  become  lis  pendens^  the  object  of  all  such  proceedings 
being  to  arrest  the  bankrupt's  agency  in  the  further  manage- 
ment and  control  of  his  estate,  and  enable  the  court  through 
its  officers  and  employes  to  administer  it  and  distribute  the 
assets  among  his  creditors. 

270.     For  the  binding  effect  of  a  judgment  in  a   suit   on 
pendente  lite  alienees,  it  is  not  necessary 
Pendente    lite   aliefue,    ^^^^   ^j^ey  should  have  been  made  parties 
not  to  be  impleaded  in  .»     .     '^•^      i  i  ^  y^^^i^^ 

the  suit  as  parties.  ^^  ^^at  suit ;  because  under  any  circum- 
stances  they  can  claim  no  rights  under 
such  alienations  except  what  belongs  to  the  person  under  whom 
they  claim.  In  Youngman  v.  Elmira  Bailroad  Company ^^ 
Judge  Sharswood,  delivering  the  judgment  of  the  Pennsylvania 
Supreme  Court  said  :  *'  It  is  perfectly  well  settled  that  incum- 
brancers who  become  such  pendente  iite^  are  not  necessary  parlies 
to  a  bill  to  foreclose,  although  they  are  bound  by  the  decree,  for 
they  can  claim  nothing  except  what  belongs  to  the  person  under 
whom  they  assert  title,  j»ince  they  have  constructive  notice  ;  and 
there  would  be  no  end  of  such  suits  if  a  mortgagor  might,  by 
new  incumbrances  created  pendinte  lite^  require  all  such  incum- 
brancers to  be  made  parties."  Mr.  Bennett  says,  speaking  of  a 
lis  pendente  purchaser:  "The  party  from  whom  he  purchased 
continues  as  the  representative  of  his  interest,  and  the  pur- 
chaser is  bound  by  the  result.  If  admitted  as  a  party  he  could 
only  prosecute  or  defend  in  the  shoes  of  his  grantor.  The 
court  would  not  permit  any  new  questions  to  arise  in  the 
cause  in  consequence  of  such  purchase.*'  Where  a  purchase 
has  been  made  of  the  subject-matter  of  the  litigation  pending 
the  suit,  it  is  unnecessary  to  amend  the  pleadings  setting  up  the 
fact  of  purchase.     'Hhe  pendente  lite  intermeddier   must  stand 

•*»  fr.JvjLm^  I       «»  Ben.  lis.  Pend.  J7J. 
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in  the  shoes  of  his  grantor^  and  has  no  right  to  demand  to  be 
made  a  part jr«  Then;  is  no  new  issue  which  can  be  trieil  or 
formed  by  reason  of  the  pendente  lite  purchat^e.  The  effect  of 
the  lisfendens  is  to  overreach  and  annul  all  eonveyances  with* 
out  bringing  the  party  before  the  court  or  introducing  any 
proof  with  respect  to  the  transfer.  There  is  no  new  issuable 
fact  to  be  tried  or  triable/**® 

A  pendente  lite  purchaser  takes  the  place  of  his  grantor, 
and  he  is  therefore  not  only  bound  by  the  judgment  in  the  suit, 
but  the  judgment  is  evidence  against  liim  with  respect  to  the 
subject-matter  of  the  suit,  to  the  same  extent  as  if  he  were  a 
party  to  the  record .**  So  strict  is  the  rule  that  one  who  takes 
title  or  possession  from  a  defendant  in  ejectment  pending  the 
suit  is  bound  by  the  judgment  and  can  be  evicted  hy  the  process 
which  shall  issue  therein,  althouoh  he  is  not  a  party  thereto.^ 
In  England,  it  was  urged  in  Sandon  v.  Morriir^  that  the 
plaintiff  knew  there  was  another  party,  and  purposely  went 
on  in  his  absence,  and  without  bringing  him  into  court,  in 
order  that  he  might  be  bound  in  his  absence.  Lord  Brougham 
said  that  it  would  be  a  direct  innovation  of  that  doctrine  {lis 
pendens)  and  quite  unwarranted,  either  by  the  principle  on 
which  it  rests  or  by  anything  to  be  found  in  the  cases  which 
have  been  decided  upon  it^  if  we  were  to  allow  an  exception 
of  this  description,  and  to  enable  a  purchaser  to  escape  from 
the  effects  of  the  suit  by  showing  that  his  purchase  became 
known  to  the  party  suing  tt)e  vendor,  and  that  this  party 
afterwards  went  on  without  calling  upon  him  or  letting  him 
in  to  defend  the  suit.  Even  an  assignee  in  bankruptcy,  when 
the  bankruptcy  and  the  appointment  of  the  assignee  occur 
pendente  liie^  is  not  a  necessary  party,^*  though  he  may 
sometimes  be  allowed  to  become  so  on  special  application. 
Pending  a  suit  against  trustees,  if  other  trustees  are  substituted 
in  place  of  the  original  ones  after  the  court  has  acquired 
jurisdiction  of  the  defendants  and  the  subject-matter  of  the 
suit,  the  lis  pendens  of  the  suit  will  bind  the  substituted 
trustees,  even  though  they  should  not  have  been  made  parties.^' 

It  follows  from  the  principle  that  a  pendente  lite  purchaser 
is   not  only  not  a   necessary  party    to  a  suit,  but  not  entitled 


4S  Ben.  lis.  Pend.  297.  I       st  Young  v.  Oardwell,  6  Lea.  171. 
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upon  his  own  motion  to  become  such,  that  suqh  a  purcbafeer 
has  no  right  to  proseoute  a  writ  of  error  or  appeal  from  an 
adverse  decision  a^rainst  his  grantor.  The  plaintiff,  however, 
haa  the  right   to  perfect  his   cause   in    this  way   so  as  to  avail 
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assignee  should  be  brought  in  by  an  original  bill  in  the  nature 
of  a  supplemental  bill."  Thus  in  Smith  v.  JBrittenkamy^^  the 
plaintiff  after  the  commencement  of  suit,  but  before  hearing, 
assigned  his  interest  to  another,  and  it  whs  held  that  the  suit 
thereby  became  defective  for  want  of  proper  parties,  and  that 
no  vah'd  decree  could  be  entered  until  the  assignee  should 
make  himself  a  party  to  the  cause. 

271.     Lis  pendens  is  often  referred  to  as  a  lien,  though, 

correctly   speaking,  it   is  not  a  lien,  but 

Doctrine  of  ^i^  p^dens    gj^  |    ^^e  power  or  force  of  jurisdiction 

onginally    based     on        e  .H  \^      *c  ^   i  •  /r    -.  .i. 

contractive  notice.  ^^  ^^^  c^^^^*  *  takmg  effect  upon  the 
subject-matter  of  the  suit,  so  as  to  hold 
it  within  the  grasp  of  the  court  for  the  execution  of  final 
judgment.''  In  the  earlier  cases,  the  rule  was  deemed 
to  rest  on  a  constructive  notice  of  the  proceedings  in 
the  suit,  and  some  of  the  incidents  of  the  application  of 
the  rule  still  indicate  traces  of  that  origin.  Thus  Lord 
Hardwicke  in  Worsley  v.  Earl  of  Scarborough^^  said  that 
**  all  people  are  supposed  to  be  attentive  to  what  passes  *' 
in  courts  of  justice  ;  and  Newland  in  his  work  on 
the  Law  of  Contracts*^  writes  that,  "  the  rule  is  founded  on  the 
idea  that,  as  the  pendency  of  the  suit  is  a  transaction  in  a 
court  of  justice,  all  people  are  supposed  to  be  attentive  to  what 
passes  there."  In  Brightman  v.  Brightman^^  the  Rhode  Island 
Supreme  Court  said :  ^*  That  the  pendente  lite  purchaser  would 
not  be  permitted  to  prove  that  he  had  no  notice  of  the  pendency 
of  the  suit.  The  law  infers  that  all  persons  have  notice  of  pro- 
ceedings of  Courts  of  record."  Adams  in  his  Doctrine  of 
Equity  says,^^  '<  that  it  is  presumed  that  legal  proceedings, 
during  their  continuance,  are  publicly  known  throughout  the 
realm,"  further  observing  "that  by  *  realm  *  is  meant  *  the  State 
or  sovereignty  where  the  property  is,'  and  by  the  term  Hhe  whole 
world'  all  men  in  that  jurisdiction  or  State.*'  Mr.  Justice  Story, 
in  his  work  on  Equity  Jurisprudence,  says:  "Every  man  is 
presumed  to  be  attentive  to  what  passes  in  the  courts  of  justice 
of  the  State  or  sovereignty  where  he  resides.  And,  therefore,  a 
purchase  made  of  property  actually  in  litigation,  pendente  lite^ 
for  a  valuable  coni^ideration,  and  without  any  express  or  implied 
notice  in  point  of  fact,  affects  the  purchaser  in  the  same  manner 
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as  if  he  had  such  notice,  and  he  will  accordingly  be   bound    by 
the  judgment  or  decree  in  the  suit/'^'^ 

This  theory  of  constructive  notice  and  the  presumption  on 
which  it  is  based  has  often  been  condemned.  Thus  Melville, 
J.,  in  delivering  the  judgment  of  the  Bombay  High  Court  in 
Krishnappa  v.  Bahiriiy^  referring  to  it  said  :  **We  might 
well  hesitate  to  regard  as  conclusive  such  presumption  as  is 
here  referred  to,  or  lo  carry  the  doctrine  of  lis  pendens  to  such 
an  extreme/*  The  incorrectness,  as  a  fact  of  the  presumption  is 
not  denied,  but  it  is  usually  attempted  to  justify  it  on  the  analogy 
of  that  of  universal  knowledge  of  law,  and  of  that  of  Caveat 
emptor.  Mr.  Bennett  admitting  that  *^  the  application  of  the 
principle  in  practice,  as  well  as  the  indulgence  in  the  presump- 
tion that  all  men  know  the  law,  is  attended  with  severity  in 
special  cases,"  adds  **but  where  a  hardship  must  exist,  it  is 
better  that  it  should  fall  upon  him  who,  by  diligence  and 
intelligent  research,  might  have  avoided  it,  and  is,  hence,  res- 
ponsible for  it,  than  upon  the  general  public,  who  must  preserve 
their  right,  through  legal  proceedings  in  the  courts."^*  Some 
of  the  French  jurists,  even  going  beyond  the  doctrine  of  notice, 
have  attemped  to  justify  the  application  of  the  rule  o{  lis  pendens 
on  the  ground  que  facquireur  d^un  objet  litigieuXy  faute 
dfette  volontairement  inter venu  dans  l^ instance  pendante 
entre  son  vendeur  et  un  tiers^  doit  etre  pr/sume  en  Mat 
de  doli  et  comme  tely  tenu  d^en  subir  les  consequences  qnelles 
qu'elles  soient^  though  this  presumption  has  been  con- 
demned as  being  opposed  to  general  principlt^s,  alors 
surtout  que  rien  ne  dem^ntre  que  cet  acquereur  ait  eu 
connaissance  de  ce  proc^s/*^  The  doctrine  of  the  constructive 
notice  of  lis  pendes  without  regard  to  actual  notice,  is  firmly 
established  by  repeated  adjudications,  both  in  England  and  the 
United  States. 

In  this  country,  quite  recently,  in  Abboy  v.  Annamalaiy^^ 
Sir  Arthur  Collins,  0.  J.,  and  Wilkinson,  J.,  said — **In  order 
that  third  parties  should  be  bound  by  the  decree  passed  in  the  suit, 
it  is,  it  appears  to  us,  essential  that  they  or  that  the  parties 
through  whom  they  claim  should  have  had  notice,  for,as  remark- 
ed by  Sir  Richard  Couch,  0.  J.,  in  Kailas  Chandra 
Ghose  V.  Fulchandy^^  pmctically  there  is  no  substantijil 
difference  between  lis  pendens  v^nA  havinjr  notice  of  the   suit.'* 

»•  2nd  Eng.  Ed..  «63.  I       «»  Lac  Chose  Jugec,  287. 

••  VIU  B.  H.  0.  B.,  A.  C,  69.  |       «»  I.  L.  R.  XII  Mad.  im. 

•i  Ben.  Us  Pond..  82.  I       •*  ^m  B.  L.  R.  474. 
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272.     Mr.  Bennett  himself  points   out,  however,  that  the 
foundation  for  the  doctrine  of  lis  pendens 

Doctrine  of  //>  ppndenn  rfoes  not  rest  upon  notice,  actual  or  con- 
maintained  on  account  ^tructive,  but  solely  upon  necessity— the 
of  necessity  and  public  -^.u   *  '/u  *       *       *1     i--.- 

policy  necessity  that   neither   party   to    the  liti- 

gation should  alienate  the  property  in  dis- 
pute so  as  to  affect  his  opponent,"  .     .     .  the  necessity  of  the  rule 
is  inexorable  tempered  by  little  or  no  consideration  of  conscience, 
because  a  relaxation  of  the  rule,  to  avoid    harsh  applications  in 
special  cases,  would  defeat  the   object  of  the  rule  itseif.^^   Mr. 
Freeman  observes  that,  **  If  during  the  pendency  of  any  action 
at  law  or  in  equity  the  claim  to  the  property  in  controversy  could 
be  transferred  from  the  parties  to  the  suit  so  as  to  pass  to  a  third 
party,  unaffected  either    by  the  prior  proceedings  or    the  sub- 
sequent result  of  the  litigation,  then  all  transactions  in  our  courts 
of  justice  would,  as  against  men  of  ordinary  forethought,  prove 
mere  idle  ceremonies.     A  series  of  alienations    protracted  into 
the  boundless   future    would    for  ever    preclude  the  prevailing 
party  from  obtaining  that  to  which  he  had  vindicated  his  claim.**^' 
The  same  has  been  repeatedly  laid  down  by   the  courts.     Thus 
\n  Murray  v.   fia//ou,^°  Chancellor  Kent  said:    **I  am  bound 
to  apply  it  and  it  is  not   in    my   power  to  dispense  with  it.     I 
have  no  doubt  the  rule  will    sometimes   operate  with  hardship 
upon  a  purchaser  without  actual  notice,  but  this  seems  to  be  one 
ofthe  cases  in  which  private  mischief    must   yield  to  general 
convenience."     And  in  Newman  v.   Chapman^^^  the  Supreme 
Court  of  Virginia  said  :    **  This   necessity  is  so  obvious  that 
there  was  no  occasion  to  resort  to  the  presumption  that  the  pur; 
chaser  really   had,  or  by  inquiry  might  have  had,  notice  of  the 
pendency  of  the  suit,  to  justify  the  existence  of  the  rule.    In  fact 
it  applied  in  cases   in  which    there  was  a  physical  impossibility 
that  the  purchaser  could  know,    with  any  possible  diligence  on 
his  part,  of  the  existence  of  the  suit,   unless  all  contracts  were 
made  in  the  office  from  which  the  suit  issued    and  on    the  last 
moment  of  the  day."     It  was  said  in  Watson  v.  Wilson''^  that: 
*'It  is  a  careless  use  of  language  which  has  led  judges  to  speak 
of  it  {lis  pendens)  as  notice,  l)ecause  it  appears  to  have  in  some 
instances  a  similar  effect  with  notice."     The  Tennessee  Supreme 
Court  has  recently  observed  in   Mann  v.    Roberts^^^   that  the 
doctrine  of  lis  pendens  does  not  depend  upon  notice  at  all.     In 

•*  Ben.  Lis  Pend.  78.  •       «  u  Am.  D«c.  766. 


••  Ben.  Lis  Pend.  6b. 
•»  Ft.  Jud.  35L 
••  1  Johns.  Oh.  566. 
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Houston  V.  Timmerman^^^  Lord,  J.,  in  deliverino:  the  judgment 
of  Oregon  Supreme  Court  snid  :  "Chancellor  Kent  said,  that 
a  *  lis  pendens  duly  prosecuted,  and  not  cupcJusive,  is  notice 
to  a  purchaser  so  as  to  aflFect  and  bind  his  interest  by  the  decree/ 
Strictly  speaking,  however,  the  doctrine  of  lis  pendens  is  not 
founded  upon  notice,  but  upon  reasons  of  public  policy,  found- 
ed upon  necessity.  .  .  The  main  purpose  of  the  lule  is  to  keep 
the  subject-matter  of  the  litigation  within  the  power  of  the 
Court  until  the  judgment  or  decree  shall  be  entered  ;  otherwise, 
by  successive  abenations,  its  judgment  or  decree  could  be  ren- 
dered abortive,  and  thus  make  it  impossible  for  the  Court  to  ex- 
ecute its  judgments  or  decree.  Hence  the  general  proposition, 
that  one  who  purchases  of  either  party  to  the  suit  the  subject- 
matter  of  the  litigation  after  the  court  has  acquired  jurisdiction 
is  bound  by  the  judgment  or  decree,  whether  he  purchased  for 
a  valuable  consideration  or  not,  and  without  any  express  or  im- 
plied notice  in  point  of  fact,  is  sustained  by  many  authorities, 
and  disputed  by  none."'"  The  vixXe  of  lis  pendens  hve^Wy  found- 
ed on  an  absolute  public  policy,  for  otherwise,  alienations  made 
during  an  action  mijjht  defeat  its  whole  purpose,  and  there 
would  be  no  end  to  litigation.^^  In  Brightman  v.  Briffhtman^^^ 
the  Rhode  Island  Supreme  Court  said  :  *'  This  rule  has  been 
adopted  from  motives  of  public  policy.  Without  it,  the  effect  of 
every  judgment  and  decree  might  be  avoided  by  a  mere  transfer 
of  the  defendant's  title,  as  a  decree  of  judgment  was  about  to 
be  passed  against  him.  A  party  might  always  be  in  pursuit 
of  his  rights  without  being  able  to  overtake  them.^^''  In  Eng- 
land, in  Bellamy  v.  Sabine j^''  Lord  Chancellor  Cran worth  said: 
**  It  is  scarcely  correct  to  speak  of  lis  pendens  as  affecting  the 
purchaser  through  the  doctrine  of  notice,  though  undoubtedly 
the  language  of  the  courts  often  so  describes  its  operation.  It 
affVcts  him  not  because  it  amounts  to  notice,  but  because  the 
law  does  not  allow  litigant  parties  to  give  to  others  pendintr  the 
litigation  rights  to  the  property  in  dispute  so  as  to  prejudice  the 
opposite  party.  .  .  The  necessities  of  mankind  require  that  the 
decision  of  the  Court  shall  be  binding,  not  only  on  the  litigating 
parties,  but  also  on  those  who  derive  title  under  ihem  by  alien- 
ation made  pending  the  suit,  whether  such  alienees  had  or  had 
not  notice  of  pending  proceedings.  If  this  were  not  so,  there  could 


't  11  Am.  St.  Rep.  848. 
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Daoiclt  V.  Hendereon,  49  Cal.  243  ; 

BUaehard  v^  Ware,  43  laws  »30  ; 


Carr  v.  Lewis,  15  Mo.  App.  551  : 
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be  no  certainty  that  litigation  would  ever  come  to  an  end/*  la 
that  same  case,  Turner,  L.  J,,  speaking  of  the  doctrine  said,  *'lt 
is  a  doctrine  common  to  the  courts  both  of  law  and  equity,  and 
rests,  I  apprehend,  upon  this  foundation,  that  it  would  be  plainly 
impossible  that  any  action  or  suit  could  be  brought  to  a  suc- 
cessful termination  if  alienations  pendente  lite  were  allowed  to 
prevail.  The  plaintiff  would  be  liable  to  be  defeated  in  every 
case  by  the  defendant's  alienating  before  the  judgment  or  decree, 
and  would  be  driven  to  commence  his  procee<lings i/e  novo,  sub- 
ject ag;ain  to  be  defeated  by  the  same  course  of  proceeding." 
This  has  been  quoted  with  approval  in  a  number  of  cases  even 
inthiscountry.^s  Citing  that  case,  Eernan  and  Kindersley  J.  J., 
said  in  Manual  Fruval  v.  SanagapalW^  that  "  the  doctrine  of 
lU  pendens  does  not  depend  upon  notice,  but  upon  the  grouBd 
that  it  is  necessary  to  the  administration  of  justice  that  the  dew 
cision  of  the  Court  in  a  suit  should  be  binding,  not  only  on  the 
litigant  parties,  but  on  those  who  derive  title  from  them  pen- 
dente litef  whether  there  is  notice  or  not.''  Quoting  that  same 
case  with  approval  in  Brahannayaki  v.  Krishna,^^  JVluttusami 
Ayyar,  J.,  said:  ^'The  true  rule  as  to  lis  pendens  does  not  rest 
either  on  implied  notice  of  everything  deducible  from,  or  appear- 
ing in,  the  suit,  or  on  the  constructive  extension  of  parties  so 
as  to  warrant  the  ^avch^^v pendente  lite  being  treated  as  if  he 
was  a  party  to  the  suit  in  every  respect.  But  it  consists,  as 
stated  in  Bellamy  v.  Sabine,  in  that  pendente  Hte  neither 
party  to  the  litigation  c^n  alienate  the  property  in  dispute  so  «s 
to  affect  his  opponent."  The  Bombay  High  Court  in  Onlab' 
chand  v.  Dhondi^^  broadly  said  that  Un  the  application  of  the 
doctrine  of  lis  pendens  it  was  immaterial  whether  the  alienee 
pendente  lite  had  notice  of  the  suit  or  not. 

273.     On  general   principles  of  expediency  and  equity, 

the  doctrine  oHis  pendens  has  long  been 

Recognition  and  adop-     recognized  in  India.    It  was  not  formallv 

tion  of  the  doctnne  m  ^.^.    •      ..u-  j.  •        -.     yooo 

British  India.  enacted  in   this  country  prior  to  1882, 

but  it  received  recognition  in  Sec.  223  of 
the  Civil  Procedure  Code  of  1859,  which  provided  that  *'if  the 
decree  be  for  a  house,  land,  or  other  immovable  property  in  the 
occupancy  of  a  defendant  or  some  person  on  his  behalf,  or  of 
some  person  claimingr  under  a  title  created  by  the  defendant 
subsequently  to  the  institution  of  the  suit,  the  court  shall  order 

»•  Raj  Kishen  Mookerjee  •.  Rodha  Madhub  Hoi-    f       »t  VII  M.  H.  C.  R.  111. 
dar,  XXI  W.  R.  849.  •«  I.  L.  R.  IX  Mad.  96. 

Lakshman  v.  Dasrat,  L  L.  R.  VI  Bom.  ITS.  |       •!  XI  B.  H.  C.  R.  64. 


Digitized  by 


Google 


d.  SIVd.]  BBCOGNltlON  AND  ENACTMENT  OF  THE  DOCTBTNE  TS   INDIA.  69S 

delivery  thereof  to  be  made  by  puttint;  the  party  to  whom  the 
house,  land,  or  other  immovable  propertv  may  have  been  ad- 
judged."  The  Bombay  High  Court  in  Krizhnappa  v.  Baktra^- 
>aid,  however,  that  on  reading  that  section  with  Sec.  230  of  the 
Code,  •*  It  would  seem  reasonable  to  infer  that  the  person,  sd 
removed  might,  under  certain  circumstances,  be  reinstated  in 
possession.  The  effect  of  the  two  sections  taken  tog:ether  would 
seem  to  be  that  an  alienation  of  property  pendente  lite  is  prima 
facie  fraudulent,  but  that  if  the  alienee  could  show  that  he  was 
a  bond  fide  purchaser  for  valuable  consideration  without  notice, 
or  that  in  any  other  way  he  had  an  equity  superior  to  that  of 
the  plaintiff  in  the  suit,  he  might  recover  the  property  from 
which  he  had  been  in  the  first  instance  summarily  removed/* 

The  courts  here,  however,  acted  upon  the  doctrine  quhe 
apart  from,  and  independent  of,  the  Civil  Procedure  Code  on  thr 
analogy  of  the  English  cases,  and  to  the  extent  it  was  recog- 
nized by  the  English  ('ourts.  Thus  Mr.  Justice  Holloway,  in 
hisjudgmentin  Tranquehar  v.  Nathamheduf^^  ^hxA  :  **  The  doc- 
trine of  lis  pendem  is,  simply,  that  parties  bound  by  the  litiga- 
tion cannot  alter  the  object  of  it  so  as  to  withdraw  it  from  the 
decree  made  in  the  suit.  It  by  no  means  implies  that*  upon 
the  instant  of  a  question  being  raised,  the  parties  are  compelled 
to  quiescence  until  its  determination.  So  far  is  this  from  bein^ 
the  case,  that,  unless  the  question  involved  in  the  litigation  will, 
when  decided  in  a  particular  manner,  render  a  title  insecure, 
lis  pendens  is  not  even  an  answer  to  a  bill  for  specific  perform- 
ance.^*'* In  Manual  Fruval  v.  Sanagapalii^^^  Keruan  and  Kin- 
dersley,  JJ.,  referring  to  some  of  the  earlier  decisions  of  the 
court  said,  that  ^'  the  doctrine  of  lis  pendens  no  doubt  applies 
to  this  country.'*  In  Gulabchand  v.  Dhondi^^^  it  was  observed 
that  a  mortgage  made  pending  a  suit  by  a  prior  mortgagee  for 
the  sale  of  the  mortgaged  property  was  void.  So  also  Sir 
Michael  Westropp,  C.  J.,  in  delivering  the  judgment  of  a  Fall 
Bench  of  the  Bombay  High  Court  in  Lakshmandas  \.  Das* 
rat^*^  said:  *'  As  observed  in  Balajiv.  Kkushalji,^^9knA  other  cases 
there  cited,  the  doctrine  of /»>  pen^/^ns  is  in  force  in  British 
India.*'  The  rule,  a*  now  enacted  for  British  India,  is  X5on- 
tained  in  Sec.  62  of  the  Transfer  of  Property  Act,  1882,  which 
provides  that  '^  during  the  active  prosecution  in  any  court  hav- 
ing authority  in  British  India,  or  established  beyond  the  limits 

•»  Vni  B.  H.  0.  K.  «.  I  •«  XI  B.  H.  C.  R.  «4. 

••  VI  M.  H.  0.  R.  138.  I  •'  L  L.  B.  VI  Bom.  172. 

•4  Boll  •.  Hatcbins,  32  B««v.  <16.  I  ••  ZI  B.  H.  0.  R.  24. 
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of  British  India  by  the  Governor-General  in  Council,  of  a  con- 
tentious suit  or  proceeding  in  which  any  right  to  immovable 
property  is  directly  and  speciBcally  in  question,  the  property 
cannot  be  transferred  or  otherwise  dealt  with  by  any  party  tu 
the  suit  or  proceeding  so  as  to  affect  the  rights  of  any  other 
party  thereto  under  any  decree  or  order  which  may  be  nia<le 
therein,  except  under  the  authority  of  the  court  and  on  such 
terms  as  it  may  impose."  This  rule  so  far  it  goes  is  quite  in 
accordance  with  that  recognized  in  England  and  the  United 
States. 

274.     The  very  first  essential  for  the  application  of  the 

rule  in  British  India,  as  well  as  elsewhere. 

Lis  pendens  applies  only     is  that  there  should  be  a  contentious  suit 

to    alienations    made     ^^  proceeding,  and   that    the    alienation 

pendinir  a  contentious        t        u  i  j     •      ^l 

civil  proceeding.  should  be  made  in  the  active  prosecution 

thereof.  A  suit  is  not  contention*!  within 
the  meaning  of  the  rule,  until  after  the  summons  is  served 
on  the  defendant;  and  the  rule  of 2i5  pendens  will  not  apply 
where  the  transfer  has  been  made  after  the  institution  of  the 
suit,  but  before  the  service  of  the  summons.^^  The  Madras 
High  Court  has  helH  the  same  in  Abboy  v.  Annamalau^  to 
a  great  extent  on  the  ground  of  the  necessity  of  notice,  on 
which  the  doctrine  of  lis  pendens  was  in  the  earlier  cases 
considered  as  based.  In  Pranjivan  v.  JBaju,^^  the  parties 
referred  their  disputes  to  arbitration,  and  the  award  was  filed 
in  court  by  the  plaintiff  under  Sec.  327  of  the  Civil  Procedure 
Code  of  1859;  and  the  Bombay  High  Court  held  that  the 
presentation  of  the  award  was  equivalent,  at  the  very  least, 
to  the  presentation  of  a  plaint,  and  the  '*  proceedings  conse* 
quent  thereon  constituted  a  lis  pendens^  during  which  a  mere 
money  decree-holder  could  not,  by  any  proceedings  which  he 
might  take,  defeat  the  object  of  the  plaintiff's  application  to  the 
court." 

This  is  the  general  rule  elsewhere  also.  In  the  United 
States,  except  where,  as  in  some  of  the  State?,  the  contrary  is 
enacted,  there  is  no  lis  pendens^  so  as  to  give  constructive 
notice  to  strangers,  until  a  summons  has  been  served,  and  a 
complaint,  distinctly  stating  the  subject  of  the  litigation,  and 
specifying  the  claim  made»  has  been  filed«^^     It  was  thus  held 


M  RadhaByftm  r.  Slbu,  L  L.  B,  XV  Cal.  «47.  I       »«  Leitch  •.  WeUs,  48  N.  Y.  «11. 

M  I.  L.  R.  XII  Mad.  180.  Dswsou  v.  Me»d,  71  Wis.  295. 
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in  Roberts  V.  Jackson^^^  that  a  purchase  upon  a  judgment  which 
became  a  lien  upon  the  property  subsequently  involved  in  a 
chancery  suit  prior  to  the  service  of  the  subpmna^  was  not  a 
pendente  lite  purchase.  It  is,  however,  not,  where  considered 
necessary,  to  the  binding  of  the  plaintiiTs  vendee  that  at  the 
time  of  the  transfer  the  defendant  should  have  disclosed  his 
defence  or  his  claim  to  aflBrmative  relief.^^  Even  in  the  States 
in  which  it  is  enacted  that  the  suit  will  be  considered  pending 
from  the  date  of  the  filing  of  the  petition,  the  mere  handing  of  it 
to  the  clerk  and  his  endorsement  thereon  is  not  considered  a 
sufficient  filing.  Thus  in  Wilkinson  v.  Ellioti^^^  Johnston,  J., 
in  delivering  the  judgment  of  the  Kansas  Supreme  Court,  said  : 
**  Before  the  doctrine  of  lis  pendens  will  apply,  the  petition  should 
he  actually  filed  and  made  a  permanent  record,  with  the  bond 
fide  intention  of  proceeding  with  the  prosecution  of  the  action, 
and  itshould  be  kept  on  record  open  to  inspection  by  the  whole 

world When  the    plaintiff  handed   her   petition 

temporarily  to  the  clerk,  she  did  not  ask  for  nor  obtain  the 
issuance  of  a  summons, — an  essential  step  to  the  institution 
of  an  action.  It  was  apparently  the  intention  that  the  acts  and 
purposes  of  the  plaintiff  should  be  concealed  from  all  until 
the  petition  was  finally  returned  and  deposited  with  the  clerk 
to  be  kept  by  him  as  a  permanent  record.  It  is  our  opinion 
that  until  the  petition  was  permanently  placed  on  record, 
with  the  6ow^yfrfe  purpose  of  diligently  proceeding  with  the 
litigation,  the  action  cannot  be  regarded  as  pending.*' 

And  for  the  purposes  of  the  rule  the  constructive  service 
of  process,  when  authorized  by  law,  is  equivalent  to  its 
personal  service.  Whenever  the  service  may  be  made  by 
publication,  lis  pendens  is  complete  upon  the  actual  publica- 
tion of  the  notice  for  defendant  to  appear,^^  but  there  is  no 
lis  pendens  until  the  order  for  publication  is  fully  executed.^^ 
If  the  service  of  a  process  is  set  aside  as  defective,  lis  pen- 
dens  will  nut  begin  till  the  amended  process  is  served.^" 
In  a  suit  brought  against  a  partner  by  creditors  to  reach 
the  partnership  assets,  the  service  of  summons  even  on  one 
of  the  partners  will  create  a  lispendens^  so  that  intermeddlers 
with  the  partnership  assets  will  be  bound  by  the  decree  that 
may  be  given  in  the   case.'*^     Where  there  are   several   defen- 

»•  1  Wend.  -WC  |  Havden  r.  Bucklin,  0  Page  511. 

»♦  liall  L.  t'.  V.  (Jnstin,  64  Midi.  024.  |  »»  Carter  r.  Mills,  30  Ma  483. 

»»  l»  Am.  St.  Ilep.  158.  I  CusRidy  e.  Klujrr,73  Tex.  154. 

••  Cbftiulroa  w.  Magee,  8  Ala.  670.  1  »•  AUeu  e.  Ca«>,  13  WIk.  «n. 

B«au«tf  LeMM  v.  WiUUms.  6  Ohia  4^1.  |  ••  Dreser  *.  Wood.  16  Kans.  S44. 
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daBts  in  a  suit,  on  whom  process  is  servtd  actually  or  by 
publication  at  different  times,  lis  penden$  will  commence 
Mgaiost  each  of  tbem  at  the  time  of  the  service  on  him,  even 
though   this  may  lead  to  great  perplexity  in  practice.*^ 

It  appears  also  to  be  settled  that  if  amendments  are  made 
to  the  plaint  and  new  matters  brought  in  by  the  amendments, 
there  will  be  no  lis  pendens  as  to  those  matters  prior  to  the 
amendments,  though  every  such  amendment  may  cresite  a  new 
lis  pendens.^  Thus  Mr.  Bennet  says,  **  When  the  original  bill 
or  petition  does  not  involve  the  property,  but  pending  the  suit 
an  amendment  or  amended  petition  or  bill  is  filed  alleging 
new  matter,  and  involving  property  not  before  in  litigation, 
the  1x9  pendens  created  by  the  amendment  will  commence 
from  the  filing  of  the  amendment  or  amended  pleading  and 
will  not  relate  back  to  the  commencement  of  the  action  so  a« 
to  affect  intervening  rights/'^  On  the  same  principle  "  where 
property  was  sought  to  be  subjected  to  the  payment  of  plain- 
tiffs' demands  upon  one  ground,  and  that  ground  becoming: 
untenable,  the  bill  was  amended  to  show  another  equity,  upon 
which  plaintifis  prevailed  in  the  suit,  a  purchaser  preceding 
the  amendment  was  held  not  to  be  bound  by  the  decree.'*' 

275.     There  is  a  conflict  also  as  to  when  a   suit  may  be 

said  to  terminate.     Sugden  in   his  Work 

When  a  civil  suit  may     on    Vendors   and    Purchasers  says   that 

be  said  to  terminate     n^  pendens   is  not  terminated    when  the 

for   the   purposes     of,*^,  ..  j^.i. 

m\e  oUis pendens.         decree  does  not  put  an  end    to   the   suit. 

In    Higgins   v.    ShaWf  *   Lord    Leonard 

said  that  **  a  decree  for  account  does  not  put  an  end  to  a  suit ;  it 

is  a  continuance  of  the  litigation.'*   In  Kinsman  v.  Kinsman^^ 

Lord  Lyndhurst,  after   observing   that    **  In  order   that  there 

may    be  a  litis  pendentia  there  must  be  a  continuance  of  litis 

contestaiiOi**  referred  byway  of  illustration  to  the  "case  of  a 

decree  for  an  account  in  an  administration  or  creditors*  suit; " 

and    said,    •*  He    was  ready    to   admit   that  a   decree  for  an 

jiccount  in  a  creditors*  suit  would  not  determine  a   lis  pendens. 

But  when  the  proceedings  went  a   great  deal   further  than  the 

nccount:     .     .     •     .     when    everything   had    been    obtained 

under  the  decree  which  the  suit  had  contemplated,  and  nothing 

remained  but  to  carry  the  decree  into  effect,  the  case  was  most 

itt  Ben.  Lis.  Pend.  108, 109.  |  »  Stone  r.  Connelly,  71  Am.  Dec.  499. 

1  Cromwell  r.  CUy,  1  Dana,  lff9.  I  Worth*m  r.  Boyd,  06  Tex.  401. 
Kennedy  v.  Adams,  11  B.  Men.  105.  1  «  3  Dr.  ds  War.  361. 

2  Ben.  Lis.  Pen.J97.  1  >  I  Ross,  and  M. 6n. 
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materially  changed.  After  the  decree,  and  before  execution^ 
il;  was  not  prettnded  that  In  peTu/^nn  cuuM  any  longer  exists 
It  miaht  be  true  tit  at  no  uenernl  decree  had  been  made  upon 
theeauce  comini;  back  for  further  directions.  And  wtiy  wag 
itso?  Id  all  probability  because  no  further  directions  wera 
required;  the  rights  of  the  parties  having  been  u^certatned  and 
decided  by  the  report,  that  report  confirme<l,  and  still  un* 
appealed  from,  was  in  truth  the  final  judgment  in  the  case.  How 
many  years  had  elasped  that  that  decree  had  l)een  pronounced  F 
Upwards  of  a  quaiter  of  a  century  ;  and  matters  might  have 
gone  for  a  century  hmger  because  nobodv  had  any  motive  to 
interfere.  If  the  s  pplemental  bill  were  considered  as  (/rowing 
out  of  the  former  suit,  that  might,  in  a  CertHin  sensei  be  held  to 
be  a  continuance  and  prosecution  ^f  the  oriuinal  cause;  but  it 
would  be  an  abuse  of  the  plain  meaning  of  the  term  lis  pendent 
to  apply  it  to  a  case  like  the  present,  where  the  supple*^ 
mental  bill  Wdis  not  filed  till  after  th*^  sale  had  taken  plaice/' 

Sir  Oharle«  Sargent,  in  delivering  the  judgment  of  the 
Bombay  High  Court  in  VenkatesU  v.  Marntt^  after  referring 
to  the  above  cases  said :  **  Here,  however,  the  decree  was  a 
final  one  ;  the  litii/ation  between  the  parties,  which  had  for  its 
subj  ct  the  liability  of  other  property  than  whaii  was  contained 
in  the  mortgage*t)ond  for  the  payment  of  the  mortgage,  was 
terminated  by  the  decree,  whicli  only  reniaitied  to  be  executed 
against  that  property.  In  «)tlier  words,  the  litis  contestntio 
had  ceased,  flie  cases  c^ted  for  the  plaintiff  are  not  in  point. 
In  the  Privy  Council  decision  in  Bazayet  Hossein  v.  DooU 
Chund^^  it  is  not  plain  whether  the  mortgnge-bond  was 
executed  after  the  decree  i^i  the  suit  instituted  by  the  widow 
Tayvuban  ;  but,  assuming  it  to  have  been  so,  the  decree 
directed  an  account  to  be  taken,  which  brings  it  within  the 
class  of  cases  above  mentioned.  In  Raoji  Narayan  y. 
Krishnaji  Lakzhmav^  the  plaintiff  purcliased  under  a  common 
monev -decree,  and,  therefore,  subject  to  the  previous  mortgage 
and  decree,  and  the  question  whether  there  was  litis  pendentia 
after  decree  did  not  arise/' 

Mr.  Bennett  says,^  *•  Although  it  is  true,  in  a  general 
sense,  that  lis  pendens  ceases  with  the  rendition  of  judgment 
or  entry  of  final  decree,  yet,  in  the  case  of  a  foreclosure  of  a 
mortgage   on    real   estate,    it   cannot  be   said  tl^t  lis  pendens 

«  I.L.R.XnBom.ttO.  I         •  XI B.  H.  OJL  1». 
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ceases  upon  the  making  of  the  master's  deed  after  sale  under 
the  decree.  Where  something  remains  to  be  done  by  the 
court,  in  the  execution  of  its  judgments  and  decrees,  other 
than  can  be  done  witliout  order  of  court,  by  the  merely 
ministerial  officers  of  the  court,  lis  pendens  continues  until  the 
decree  is  executed.  So,  in  the  case  of  the  foreclosure  of  a 
mortgage,  it  continues  until  the  purchaser  has  been  put  into 
possession  of  the  property."  The  decree  or  judgment  must  be 
final,  that  is,  **  of  such  a  chracter  as  puts  a  conclusion  to 
the  matters  in  question  in  the  suit.  Interlocutory  decrees  or 
orders  cannot  have  that  effect,  although  they  may  purport  to  settle 
the  rights  of  the  parties.  The  court,  however,  still  would  have 
power  to  modify  or  vacate  them,  and  for  all  purposes  of  notice 
or  biuding  force,  lis  pendens  will  continue,  notwithstanding 
such  orders  or  decrees.  The  principal  ground  upon  which 
this  rule  is  based,  so  far  as  relates  to  the  rights  or  interests  of 
third  parties,  is,  that  the  public  have  cognizance  of  what  is 
taking  place  in  courts  of  record,  within  their  jurisdictions. 
When,  therefore,  the  court  ceases  to  act  in  a  cause,  the  reasons 
requiring  vigilance  cease  to  exist.*' *^ 

276.     If  a  suit  abates  and  is  revived  within  a  reasonable 

time,  there  will  be  no  suspension   of  lis 

Revival  of  a  suit  after    pendens.''     Nor  is  the  effect  of  the  former 

its  dismissal  for  retnal     ^  .  *.  ,  .  .     j     •         ^i 

is  a  continuance  of  it.     suit  as   Its   pendens    impaired    by    the 
dismissal  of  a  suit  with  liberty  to  proceed 
denovOf  and  by  the  immediate  filing  of  his  suit  de  novo  the 
plaintiff  will  be  considered  constant  and  continuous  in   his  pro- 
secution.^^ 

If  a  suit  is  discontinued  or  dismissed  for  want  of  prosecu- 
tion, and  a  new  suit  brought  aorain,  a  purchaser  pending  the 
first  suit  will  of  course  not  be  affected  by  the  deciision  in  the 
subsequent  suit.'^  And  it  appears  also  to  be  generally  agreed 
upon  that  where  the  suit  is  dismissed  and  afterwards  reinstitut- 
ed,  the  doctrine  of  lis  pendens  is  not  applicable  to  one  who 
purchases  after  the  dismissal  and  before  the  revival  of  the  suit.^^ 
Thus  in  Trentor  v.  Pothen^'^  Mitchell,  J.,  delivering  the 
judgment  of  the  Minnesota  Supreme  Court,  said,  that  *'  nothing 
can  be  claimed  from  the  notice  of  lis  pendens^  filed  in  a  former 
suit,  which  was  dismissed  before  plaintiff  purchased." 

ao  Ben.  Lis.  Pend.  194.  I  Preston  r.  Tabbfn,  1  Vera.  988. 

11  Trimble  v.  Boothbv,  48  Am.  Deo.  696.  I       i*  Blake  v.  HAyward,  I  Bayley.  Bq.  108 : 


I 

Herrington  v.  Herrington,  37  Mo.  680.  |       i>  91  Am.  St  Rep.  tH. 


12  Perrier  v.  Boziok,  8  Iowa,  158.  \  Price  v.  White,  I  Baylqr.  Bq.  994; 
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There  is  a  conflict  of  opinion,  however,  as  to  the  case  of  a 
purchase  made  in  such  a  case  before  the  dismissal.  Mr.  Bennett 
says:*^  "  Where  a  cause  is  dismissed  after  a  purchase  is  made 
pendente  lite^  and  the  suit  is  a^ain  reinstated,  it  will  depend 
upon  the  terms  of  the  dismissing  order  and  the  circumstances 
of  the  case,  whether  the /t>j9^nrfe/i^  will  be  restored  and  the 
purchaser  be  bound  by  the  judgment  or  decree.  If  the  dis- 
missing order  is  nbsolute  and  unconditional,  the  title  will  vest 
and  the  lU  pendens  be  destroyed  ;  but  if  the  dismissing  order  is 
with  leave  to  restore  within  a  time  limited,  and  the  restoration 
takes  place,  or  is  without  prejudice,  or  with  general  leave  to 
reinstate,  and  the  case  is  reinstated  within  a  reasonable  time, 
the  lis  pendens  is  preserved.*^"  It  is  said  that  even  where 
a  bill  in  chancery  is  dismissed  without  prejudice  and  re- 
instated, it  is  a  question,  upon  which  authority  may  be 
found  on  both  sides,  whether  a  purchaser  of  the  subject- 
matter  in  liti^tion,  after  the  dismissal  but  before  the  case  is 
re-instated,  will  take  pendente  lite^^  The  weight  of  autho- 
rity, however,  appears  to  be  in  favor  of  the  view  that,  if 
the  dismissal  is  with  leave  to  re-instate  within  a  time  limited, 
and  the  case  is  re-instated  within  the  time,  there  should  be  a  lis 
pendens ;  but  if  the  order  of  dismissal  is  silent  as  to  the  right  to 
re-instate,  the  better  opinion  appears  to  be  that  there  is  no  lis 
pendens.  This  should  certainly  be  so  after  the  lapse  of  the 
period  within  which  the  court  would  have  power  or  the  party  a 
right  to  have  the  cause  re-instated,  and  especially  if  the  rights  of 
third  parties  had  intervened.*^  In  Clarkson  v.  Morgan^^ 
the  doctrine  that  a  purchaser  pending  a  suit  dismissed  without 
prejudice  is  bound  by  the  subsequent  suit  was  expressly  denied. 

In  some  countries  there  are  special  laws  providing  for 
defendants,  not  personally  served  with  process,  appearing 
and  opening  judgments  and  decrees  upon  particular  terms, 
and  the  weight  of  authority  is  in  favor  of  the  position 
that  judgments  and  decrees  rendered  under  statutes  upon 
constructive  notice  are  final  and  unconditiouHl,  and  sales 
made  under  such  judgments  to  bond  fide  purchasers  without 
notice  are  valid,  notwithstanding  the  provisions  of  those  special 
laws."  In  Scudder  v.  Sargent^  ^^  a  notice  was  served  upon 
the  plaintiff  of  a  motion  to  admit  the  defendant  to  defend  under 

i«  Ben.  Lb  Pend.  18QL  I  i»  Ben.  Lit  Pend.  222. 

3«  Ferrier  v.  Bnziok.  e  Iowa,  2tt  ;  I  'O  «  B.  Hon.  44L 

!•  Ben.  lis  Pend.  Stl.  I  ti  Ben.  Lis  Pend.  SOC 
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such  a  law  ;  but  before  any  order  was  madfei  the  property  ia 
dispute  WHSConveyed  by  a  party  who  had  acquired  title  under  the 
judgment  to  a  purchaser  io  good  faith,  and  without  notice  of  the 
proposed  motion*  and  it  was  held  that  the  mere  notice  of  the 
motion  did  not  constitute  a  lispendems,  and  the  grantee  acqntr« 
ed  a  valid  title;  as  the  Zii  p^ne/Mt of  the  former  suit  had  ceased* 
upon  the  rendition  of  the  judgment,  and  a  new  one  wouhi  not 
commence  until  the  court  in  pursuance  of  tlie  nf»tice  m^de  an 
order  granting  le»»ve  to  defend.  In  Ohio,  ihe  contrary  was  held 
in  Stoddard  \.  Miners ^^  nnd  the  Supreme  Court  said: — "It 
is  asi^umed  that  when  the  ri^ht  to  recover  in  the  bill  in  equity 
was  taken  away  by  the  reversal  of  the  judsrmeiit,  the  suit 
ceased  to  be  pending,  so  far  as  to  bind  the  property.  We  are 
not  satisfied  that  this  position  is  a  sound  one.  No  such  dis- 
tinction is  to  bt'  found  in  the  b<K)ks.  But  the  doctrine  seems 
plaiu  that  by  tlie  instttntion  of  a  suit  the  sohject  of  litigation 
is  placed  beyond  the  powers  of  the  parties  to  it;  that  whiUt 
the  suit  continues  in  cotirt,  it  holds  the  property  to  ri'<»pond 
to  the  final  jadsfment  or  decree.  The  snppWrnr^ntal  bill  was 
ingrafted  into  the  oric/inal  bill  and  becomes  identified  with  it. 
The  whole  wa^  a  /»«  psndens,  effectually  preventing  sB 
intermediate  alienation/'  This  was  afllirmed  in  Qibbon  v. 
Dongkertff^^^  on  the  ground  that  the  substantial  object  of  the 
suit  was  at  hII  times  the  same;  and  tbit  the  reversal  of  the 
judgment  for  an  irregularity  was  neither  an  extinguishment 
nor  a  release  of  plaintiflTs  rights* 

277.     In    case  of  an  appe<tl  from  a  judgment,  the   Ih 

pendens  of  the  suit    is   continued  and 

Lin  pmdifiM  o(mtiiiQ6»    held    in    force «     Where   a    right    of 

during    the  peadenoy  i   •        •  -^  .•   i   . 

ofihe^apieii:  appeal  is  given,  it  seems  essential  to 

the  efficient  exercise  of  the  rijjht,  that 
purchasers  should  be  re^^arded  as  acquiring  their  interests 
subject  to  the  contingency  of  the  diminution  or  loss  by 
siibsqiient  reversal  of^  the  jiidgment,  and  therefore  that 
they  must  be  held  to  be  pnrcha'^ers  jj^/irf^^/^/tte,  if  their 
purchase  was  made  at  any  time  after  the  decision  of  the 
suit.** 

In  British  India  the  doctrine  of  lU  pendm$  has  been 
held  to  apply  to  a  transfer  pending  the  suit  in  the  orit^nal 
court,  even  if  the  decision  of  that  court  is  in  favor  of  the 

St  8  Obio,  sot.  I      stOtor*.  OMet^MmaSn. 

>«10Oblo.  MA.  _.         ^ I  Smith •.  Brittenbam,  1» m.  MO. 

St  WMhbanM«.8tMBWldk,ttlCiiiiikW.  |  Dwuiingtan  ti  BMon,  Ml  lid.  <TI; 
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the  defendant  in  error  prior  to  his  conveyance.^     A    new 
lis  pendens  is  created  by   the   writ,  but  it  does   not   relate 
back  to  the  time  of  the  rendition  of  the  original  judgment  or 
decree.     Thus  in  Ludlow's  Heirs  v.  Kidd*s  ExWs.^^  a  suit 
by  infants  was  dismissed  on  final  hearing,  but  the  decree  of 
difimissal  was  reversed  on  review.     A  purchase  of  the  pro- 
perty in  dispute  in  the  suit  was  made  after  the  dismissal  of 
the  suit  and  before  the  bill    of  review    was  filed,  and   the 
purchase  was  held  not  to  be  pendente  lite.     The  court  said  : 
*^A  decree  which  puts  nn  end  to  the  suit  has  not  heretofore 
been  con^dered  less  final,  because  it  was  subject   within  a 
limited  time  to  be  reviewed  upon  a  bill  of  review.     The 
arp^ument  for  complainants  is  that   the  statute  giving  the 
infants  a  day  after  they  come  of  age  to  file  a  bill  of  review 
is  to  be  taken  as  part  of  the  decree  itself,  and  considered 
as  if  the  privilege  was  contained  on  its  face  and  that   the 
le^al  effect  thereof  is  that  it  remains  a  matter  pendente  lite 
until  the  rights  reserved  by  the  decree  are   extinguished. 
I  do  not  consider  it  at  all  important  to  determine  in  this 
case  whether  the    statute  is   to  be  so    blended  with  the 
decree.      If  the    decree  had    in    terms   reserved    to    the 
complainants  the  right  to   shewing   cause  against  it  after 
they  arrived   at  aj2^e,    it  would    not    have    had    the  elSTect 

of  continuing    the    cause    until    that    period 

Nothing  is  reserved  or  left  for  further  determination  by 
the  court,  but  the  whole  controversy  between  parties  is 
disposed  of  and  a  final  end  put  to  that  particular  cause  ; 
and  I  cannot  perceive  that  the  decree  being  against  infants, 
at  all  changes  its  character  or  alters  its  effect  as  to  third 
persons.**  In  Pierce  v.  Stinde^^^  their  Lordships  of  the 
Privy  Council  said  :  '*  It  is  clear  that  when  a  sale  of  land 
is  made  between  the  date  offinal  judgment  affecting  the 
land  and  the  date  when  the  proceedino;  in  error  is  commenced 
to  reverse  that  judgment,  it  is  not  subject  to  a  lis  pendens ^ 
and  the  purchaser  will  get  a  good  title  by  the  purchase, 
notwithstanding  the  circumstance  that  the  judgment  is 
afterwards  reversed  in  the  proceeding  under  the  writ  of 
error.*'5« 

Authorities    are    not    wanting,     however,    even  for 
the  contrary   view,»5  that  a  purchase  after  judgment  and 


M  MoOanniok«.MoOliire,80Ain.Dec.441.  >>  Oarlcaon  «.  Mornuii,  1  Dev.  6  B.  Mod.  441. 

Taylor  f.  Boyd,  17  Am.  Deo.  608.  tt  oUray  «.  lUr^iiai'B  Hdn,  4  Duia,  9<. 
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before  writ  of  error  is  pendente  lite  purchase.  Thus  a  party 
purchasing  land  from  a  person  who  had  obtained  a  convey- 
ance of  the  land  from  a  commissioner  appointed  by  the 
court  for  that  purpose  is  liable  to  have  his  title  divested, 
if  the  decree  should  be  set  aside  by  bill  of  review  filed 
after  the  purchase,^^  and  subject  to  lis  pendens.  In  Milter 
V.  HaW^  it  is  said  that  the  theory  of  sales  of  real  estate, 
made  under  the  orders  and  judgment  of  courts,  is  that  the. 
court  itself  is  vendor,  and  that  the  commissioner  or  master 
is  the  mere  agent  of  the  court  in  executing  its  will;  that 
therefore  the  purchaser  from  a  party  who  obtained  his 
title  by  a  decree  which  had  been  reversed,  was  a  pendente 
lite  purchaser,  and  stood  no  better  than  such  vendor  whose 
title  was  destroyed  by  the  reversal."  The  question  was 
discussed  at  length  in  Cheever  v.  Minton^^  in  which  Helm, 
C.  J.,  in  delivering  the  judgment  of  the  Colorado  Supreme 
Court  said  :  •*  The  Supreme  Court  of  Kentucky  holds 
that  since  the  right  to  a  writ  of  error  exists  by  virtue  of  the 
statute,  and  the  purchaser  must  be  presumed  to  know  the 
law,  he  takes  subject  to  every  possible  effect  which  pro- 
ceedings on  error  may  have  upon  the  title  of  his  grantor. 
It  is  said  that  the  statute  which  allows  a  certain  time  for 
suing  out  writs  of  error  becomes  a  part  of  the  decree  itself, 
and  thus  qualifies  or  limits  the  title  of  those  purchasing  at 
private  sale  thereunder.  On  the  other  hand,  courts  of 
no  less  dignity  assert  that  the  final  decree,  where  no 
appeal  is  taken  therefrom,  is  a  final  determination  of  the 
particular  suit.  Also,  that  subsequent  proceedings  by 
writ  of  error  constitute  a  wholly  new  and  independent 
action.  Therefore  they  say,  as  we  think  correctly,  that 
during  the  interval  between  final  judgment  and  proceed- 
ings on  error  there  is  no  suit  pending,  and  a  purchaser  does 
not  take  title  pendente  lite.  Hence,  to  such  a  purchaser, 
if  his  purchase  be  otherwise  bond  fide^  the  subsequent 
reversal  or  affirmance  of  the  decree  or  judgment  is  a 
matter  of  no  consequence.'^  The  three  decisions  last 
above  mentioned'^  were  rendered  in  causes  where  the  de- 
crees relied  upon  dismissed  the  respective  bills  and  adjudg- 
ed the  costs  against  complainants.  Some  writers  under- 
take to  distinguish   between    cases  of  this  kind  and  cases 


t«  Debell  «.  Foxworthy^  9  B.  Hon.  2S8.  I       *^  Barlow  v.  Staufoid,  8S  Ql.  998 ; 

Olark's  Heirs  «.  Fkrrow,  52  Am.  Dea  662.  I       *•  WadhAxns  v.  Oay,  73  m.  416 : 


ts  1  Bush.  229.  I  Bldridge  v.  Walker,  80  HL  27Q  • 

M  18  Am.  St.  Bep.  268.  1  HeirB  of  Ladbow  v.  Kidd,  8  OUo,  6CL 
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where  the  actioD>  whether  at  law  or  in  equity,  is  tried  on 
its  merits,  and  a  final  decree  or  judgment  is  entered  in 
faTor  of  plaintifft  from  whom  the  title  in  controversy 
is  obtained  by  private  purchase.  It  cannot  be  denied  that 
plausible  reasons  are  advanced  in  support  of  this  distinc- 
tion j  butt  in  our  judgment,  the  sounder  view  is  otherwise. 
The  distinction  is  inconsistent  with  the  conclusion  adhered 
to  in  this  and  other  states,  that  the  writ  of  error  constitutes 
a  new  and  independent  suit.  Moreover,  the  judgment  or 
decree  in  one  instance  is  as  final  and  complete  as  in  the 
other,  and  the  writ  of  error  lies  to  review  each  ahke. 
Under  these  circumstances,  it  is  certainly  illogical  to  say 
that  if  the  action  be  dismissed,  the  suit  is  no  longer 
pending,  though  a  writ  of  error  subsequently  issue  ;  while, 
if  judgment  be  entered  on  the  merits,  and  afterwards  the 
cause  is  reviewed  upon  error,  an  intermediate  purchase  is 
pendente  lite.  Nor  is  the  foregoing  distinction,  so  far  as 
we  can  discover,  expressly  made  in  any  of  the  decisions 
we  have  cited.  The  cases  in  82  Illinois,  6  Blackford,  and 
8  Ohio,  837,  were  decided  with  reference  to  adjudications 
on  the  merits,  and  not  dismissals  ;  and  in  the  three  remain- 
ing opinions,  the  matter  is  passed  by  unnoticed.^' 

279.     The  rule  often    presses   with    undue    hardship 

against  a  bond  fide  purchsLsev   without 

Xi«j>eiid«n« applies  only     notice;  and  it  is  therefore  considered 

to   alienatioDs   made     essential  to  the  application  of  the  rule, 

during  bond  fide  and    ^^^^^  jq   affect    alienees  pendente  lite 

'^Stion'^o^'^the    there  must  be  a  close   and    continuous 

suit^**  "^^  prosecution  of  the  suit,  the  exercise  of 

a  reasonable  diligence   unaccompanied 

with  •' any  gross  steps   or   irregularities    by    which  injury 

could  accrue   to   the   rights   of  third  parties,'*^   and   also 

that    the    prosecution    must    not  be   conclusive."*^   Both 

the    English  and  the  American   authorities*^    in    support 

of  the  view  are  collected  in  Hayes  v.  Nourse,"^  in   which 

FoUett,  C.  J.,  in  delivering  the  judgment  of  the  New  York 

Supreme  Court  said:  "The  rule  that  a  vur chdBer,  pendente 

lite,  of  the  subject  of  the  litigation,  if  he  buys  in  good  faith, 

and  without  actual  notice  of  the  claims  of  the   litigants,  is 


t9  Dorand  v.  Lord,  116  lU.  «W-__  .^ 
Trimble  v.  Boothby^i  Am.  D«o  626. 

40  RippetoB  V,  Dwyej, «  Am  »2^  ^ 

41  Vide,  Preston  g.Tobbin,  I  V>^  »«. 


Hayden  v.  Bnoklin,  0  Paige,  513. 
Myriok  v.  Selden,  93  Barb.  13. 
Herrtngton  v,  MoOollnm,  7S  HI.  479. 
Ashley  «.  OuimiBgham,  14  Ai^.  IMi 
Bybee  o.  Sommers,  4  Or.  964. 
«s  11  Am.  St.  Bep,  900. 
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it  in  life.  A  question  of  the  reasonableness  of  delay  in  any 
case  will,  to  a  great  extent,  depend  on  the  circumstances 
of  that  case.  And  in  Ehrman  v.  Kendrick^^^  a  failure  for 
four  years  to  prosecute  the  mechanic's  lien  claim,  without 
an  excuse  for  the  delay,  was  held  to  be  such  gross  negli- 
gence  as  to  deprive  the  lien  of  its  right  of  enforcement 
against  a  person  who  took  a  mortgage  pending  the  suit. 
**  In  Petree  v.  BiW^  a  delay  of  two  years  without  a  step 
taken  in  the  case,  or  a  motion  made  indicating  an  intention 
to  prosecute  the  suit  was  in  the  absence  of  any  excuse 
or  satisfactory  reason  for  the  delay,  held  to  be  such  gross 
and  culpable  negligence  as  to  destroy  the  force  of/t* 
pendens.  In  Mann  v.  Roberts^^  the  lis  pendens  created  by 
filing  papers  for  condemnation  in  the  Circuit  Court  and 
the  order  of  condemnation  was  held  to  be  lost  by  the 
failure  to  prosecute  for'nearly  five  years,  it  being  observed 
that  there  must  be  a  close  and  continuous  prosecution,  but 
that  the  advantage  of  the  rule  will  be  lost  only  by  unusual 
and  unreasonable  delay,  which  may  not  be  explained. 

In  Venkatesh  v.  Maruti^^  Sir  Charles  Sargent,  0.  J.,  in 
delivering  the  judgment  of  the  Bombay  High  Court  said  : 
**  There  is  in  the  present  case  the  further  circumstance 
that  nothing  was  done  in  the  suit  after  the  decree  and 
during  the  seven  years  which  elapsed  between  it  and  the 

date  of  defendant's  purchase  in  1876 The  suit 

in  which  the  decree  of  1869  was  passed  cannot,  therefore, 
in  our  opinion,  affect  the  defendant's  title  as  a  lis  pendens. 
The  defendant  was  a  purchaser  for  value  without  notice 
of  the  plaintiffs  decree,  which  created  the  lien  on  the 
land  from  Apaya,  who  was  in  possession  at  the  time,  and 
he,  therefore,  takes  unaffected  by  the  plaintiff's  equitable 
lien  created  by  the  decree."  In  pFickliffe's  Heirs  v. 
Breckenridge's  Heirst^^  even  a  delay  of  more  than  forty- 
seven  years  was  considered  sufficiently  excused  by  the  fact 
of  the  successive  deaths  of  parties  and  the  necessary 
substitution  for  them  of  their  representatives.  It  was, 
however,  observed  in  that  case  that  it  was  not  necessary 
that  the  prosecution  should  be  "  with  even  ordinary 
diligence."  Even  in  England,  in  Hunter  v.  Earl  of  Rope- 
ton;^^  the    suit  had  remained  dormant   for  eighteen   years. 


»•  1  Met.  149.  I       53  I.  L.  R.  Xn  Bom.  217. 

SI  2  Bush.  62.  I        S4  1  Bush.  443. 

«l  11  Lea,  67.  |       »s  4  Maoq,   971. 
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and  Lord  Chancellor  Westbury  said:  **Thi8  action  never 
has  been  disposed  of,  no  further^step  having  been  taken 
since  the  defence  was  lodged.  It  has  been  asleep  9ince 
1847,  but  it  is  still  lis  pendens^ 

It  has  even  been  broadly  maintained  that   though  the 
court  taking   cognizance  of  a  suit  may,  for   negligence  in 
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should  be  bound  by  estoppel.^^  Thus  the  true  ground  for 
decision,  in  collateral  proceedings,  in  determining  as  to 
whether  a  lu  pendens  which  has  been  pursued  to 
judgment  or  decree  is  or  is  not  invalid,  is  whether 
or  not  under  all  the  circumstances  of  the  case,  the 
prosecution  has  been  attended  with  such  negligence  as 
to  have  fraudulently  induced  third  persons  to  believe  that 
the  prosecution  has  been  abandoned  or  will  be  abandoned, 
and  to  have  authorized  them,  in  good  faith,  to  deal  with 
the  property,  or  has  induced  to  such  an  assumption  of  a 
relation  to  the  res^  that  it  is  more  equitable  that  one  who 
has  acted  with  such  fraudulent  negligence  should  suffer 
than  that  the  pendente  lite  purchaser  should  be  deprived  of 
his  purchase.  It  ought  always  to  require  a  strong  case 
thus  to  annul  a  lis  pendens.'^^^  It  is  evident,  however,  that 
this  is  not  the  true  ground  of  avoiding  the  application  of 
the  rule  of  lis  pendens^  on  the  ground  of  delay,  but  the 
active  prosecution  of  the  suit  is,  in  the  interests  of  bond 
fide  purchasers  for  value,  an  essential  part  of  the  rule,  and 
though  of  course  mere  little  delay  will  not  avoid  its  effect, 
every  delay  indicatinor  an  intermission  or  pro  tern  disconti- 
nuance of  the  suit  will  not  fail  to  have  that  effect. 

280.     It  is  the  very  essential  of  the  rule  of  lis  pendens  that 
it  will  not  apply   to   an  alienation  made 
Lis  pendens  does    not     before   the   commencement   of  the  suit. 
affect  r^hts  acquired     j^  appears  to   be   generally  agreed  upon 
before  the  commence-      ,  i    .  ^r       •    i  i.  •        ^    •      i  i    r^      ^t       ^  -. 
mentof  the  salt.  *"^*  "  **  right  18  acquired  before  the  &uit, 

it  will  not  be  affected  by  lis  pendens^ 
even  though  it  may  be  perfected  and  paid  for  while  the  suit 
is  pending.  The  rule  is  held  to  apply  even  if  an  equitable 
right  has  been  acquired  before  the  suit,  and  it  ripens  into  a 
legal  title  after  its  commencement.  Thus  Mr.  Bennett  says: 
**  Where  a  party  has  acquired  an  equitable  title  to  property  by 
contract  entered  into  bond  fide  and  without  notice  before  suit, 
he  will  be  protected,  although  he  may  acquire  and  perfect  the 
legal  title  subsequent  to  the  commencement  of  lis  pen^ 
dens  J' ^^  ...  If  the  contract  had  been  recorded  prior  to 
the  commencement  of  the  suit,  his  right  would  have  been  per- 
fected or  established  before  the  suit  took  effect  upon  the  pro- 
perty, so    that    he    might   subsequently   require   his   vendor, 

*i  B«ni.  Lis  Pcnd.  178.  I       s»  B«a.  Lit  P«md.  277. 

St  Ben.  Us  Pcnd.  184. 
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notwithstanding  tlie  suit,  to  comply  with  the  contract  and  vest 
in  him  the  legal  title,  and  so  would  be  a  bond  fide  purchaser  for 
value  and  without  notice.  Thus  numerous  examples  might 
be  given  illustrative  of  this  proposition.  If  the  claimant  as 
against  the  whole  world  had,  at  the  time  lis  pendens  became 
effective  as  to  him,  acquired  an  equitable  right  to  the  subject- 
matter  of  litigation,  so  that,  as  against  the  defendant,  he  could 
enforce  in  the  courts  a  legal  title  to  the  property,  or  if  such 
legal  title  had  vested  in  him  bond  fide^  and  without  notice  of 
the  pending  suit  before,  as  against  strangers,  the  suit  became 
effective  upon  the  property,  he  would  fall  within  the  class  of 
ante  litem  clainiants  ;  but,  on  the  other  hand,  if  such  equitable 
right  or  legal  title  was  not  acquired  or  perfected  as  against  the 
public,  until  after  the  suit  had  become  effective  upon  the  pro- 
perty, he  would  be  a/^ewrfawteZi/epurchaser,  and  become  subject 
to  thejudgment  or  decree  finally  to  be  entered  in  the  pending 
case.'*  ^°  In  Parks  v.  Jacksouy^^  the  defendants  had  made  con- 
tracts to  purchase  certain  lands  and  entered  into  possession  of 
them,  and  held  and  improved  them  for  several  years.  A  suit 
was  then  commenced  against  their  vendor,  during  the  pendency 
of  which  they,  without  any  actual  notice,  completed  their  pay- 
ments and  procured  conveyances,  and  they  were  held  not  to  be 
bound  by  the  decree  rendered  against  him ;  as  it  would  be  un- 
reasonable to  compel  the  tenant  in  possession  ofthelandto 
examine  the  files  of  the  courts  every  time  he  wished  to  pay  an 
instalment  of  the  purchase-money,  while  no  hardship  could  be 
occasioned  by  requiring  plaintiff  to  make  parties  to  his  suit  all 
persons  in  the  open  possession  of  the  lands  to  be  affected 
thereby.  Senator  Seward  in  his  separate  judgment  in  the 
case  said  :  "I  consider  myself  well  supported  in  the  view  I 
have  taken  of  this  case,  by  the  circumstance  that  I  have  not 
found,  nor  has  there  been  shewn  to  the  court,  a  solitary  case 
in  which  the  rule  lis  pendens  has  been  applied  to  a  person  who 
purchased  by  contract  and  enters  into  possession,  and  in  part 
performs  his  contract  before  suit  commenced,  and  then  pendente 
lite  without  actual  notice  fulfils  his  contract  and  takes  a  deed 
for  the  land/'  Where  a  person  entered  into  an  ante  litem 
contract  for  the  purchase  of  the  property  from  one  entitled 
to  it  at  the  time,  but  before  the  contract  was  fully 
executed,  a  suit  was  brought  against  the  vendor  in  which  the 
contract  was  not  attacked,  and  it  was  finally  held  that  the 
purchaser  would  receive  the  title  to  the  property  free  from  lis 

^  j^^^  p^^   jyj  j       <i  25  Am.  Dm.  666. 
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pendens,  although  in  pursuance  of  the  terms  of  the  contract,  he 
|iaid  the  purchase-money,  and  took  the  conveyance,  while  the 
suit  was  pending.^'^ 

In  Watson  v.  Dowling^^^  a  mortgage  was  made  of 
certain  property  after  the  issue,  but  before  the  service 
of  the  summons  in'  a  suit  for  that  property,  and  after 
the  commencement  of  lis  pendens,  the  property  was  sold  by 
the  mortgagee  in  exercise  of  his  power,  the  purchaser  was  held 
to  be  bound  by  the  judgment  rendered  in  the  ejectment  case; 
as  "the  mortgagee  and  purchaser  had  a  perfected  right  before 
lis  pendens  commenced,  and  for  that  reason  were  not  subject 
to  the  rule.**<54  The  partial  release  in  good  faith  of  a  mort- 
gage pending  a  suit,  brought  concerning  the  mortgaged  pro- 
perty after  the  mortgage  and  without  impleading  the  mortgagee, 
is  not  pendente  lite,  as  in  such  a  case  the  rights  of  the  mortgagee 
attach  and  become  completed  before  the  commencement  of  the 
suit,  and  the  mortgagee  and  the  releasee  are  ante  litem  claim- 
ants.^^ In  Fesster's  Appeal  ^  an  agreement  had  been  made  for 
the  purchase  of  land  upon  which  half  the  money  had  been  paid 
when  a  suit  was  filed  involving  the  land,  and  a  summons  served 
upon  the  holder  of  the  legal  title.  The  remaining  half  of  the 
purchase>money  did  not  become  due  until  after  lis  pendens  com- 
menced ;  and  it  was  held  that  though  it  was  not  such  a  bond  Ade 
purchase  without  notice  as  would  protect  the  purchaser  and 
avoid  the  lis  pendens,  the  payment  of  the  first  instalment  was 
bond  fide  and  should  be  refunded.  This  decision  is  opposed 
to  the  general  current  of  decisions  on  the  point  and  does  not 
appear  to  have  been  followed. 

281.     The  rule  of  lis  pendens  applies  to  every  sort   of 

Lis  pendens  applies  to     alienation,  to  an  alienee   of  the  plaintiff 

every  sort  of  alienation     as    of    the    defendant,   and  to    a   mort- 

inclnding  a  sale  in     gage^'  as   well  as   to   a  sale.     In  Steele 

execution  of  a  decree.     ^     Taylor,^^    the    Minnesota    Supreme 

Court    said :     ^'  The    rule    is    that   the   incumbrancers    who 

become    such    pendente    lite    need    not    be    made    parties. 

They     stand     in     no     better    position    or    more     favorable 

light,   relative   to    the  parties,  than    a    voluntary   bond   fide 

purchaser  pedente  lite,  nor  is  it  proper  or  reasonable  that  they 

should.     They  are  in  the  same  manner  and  to  the  same  extent 

•i  Bbftw  «.  TaOl&f,  M  Mo.  610.  I      u  75  Pa.  St.  802. 

Hunt  0.  Haven's  AAm.  f  i  N.  H.  1«2.  I      •i  Toongmaao.  Blmira  R.  K  Go..  65  Fik  St.  ITS. 


•t  to  Oal.  197.        I  ICaston «.  Baloy,  1 S  La.  Aim.  176. 

•«  Ben.  Lift  Pend.  270.  I      ••  1  Minn.  278. 

••  ScadAer  «.  Van  Ambarg ,  4  Bdw.  Ok.  31.  I 
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bound   by  the   decree.''     The  same  reasons  which  ted  to  the 
adoption  of  the  rule  li$  pendens  as   applicable  to  pendente   lite 
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with  reference  to  both  the  original  parties  to  the  suit  is  the 
same  as  it  would  be  under  such  voluntary  conveyance.  It 
seems  to  me  that  it  would  be  itiConsistent  and  incompatible 
with  other  well  established  principles  to  allow  him,  for  the 
protection  of  his  own  private  interests,  the  benefits  of  the  rules 
applicable  to  the  case  of  a  trustee  upon  whom  the  title  had,  by 
operation  of  law,  been  cast  for  the  use  of  otiiers,  as  in  the  cases 
of  assignees  in  bankruptcy,  or  insolvency,  and  of  receivers  in 
Chancery.  He  does  not  hold  the  position  or  rest  under  the 
responsibilities,  nor  is  he  subject  to  any  of  the  duties  of  such 
trustee,  who  as  such  is  always  subject  to  the  jurisdiction  and 
amenable  to  the  call  of  the  Court  of  Chancery,  and  entitled  to 
the  benefit  of  its  directory  orders.  Nor  <loes  he  stand  in  a  light 
like  that  of  an  heir-at-law  upon  whom  there  is  a  descent  by  the 
death  of  an  ancestor  pendent  lite/*  .  .  .  Later  in  Hart  ▼. 
Marshallj^  the  same  court  again  said,  '*that  the  purchaser  at 
the  execution  sale  can  acquire  no  title  superior  to  that  possessed 
by  the  judgment-defendant  at  the  time  of  the  creation  of  the 
judgment-lien,  and  if  when  such  lien  attached,  the  title  of  the 
defendant  had  already  been  tied  up  by  the  pendency  of  some 
other  suit,  the  said  purchaser  can  acquire  nothing  which  is.  not 
also  subject  to  the  hazard  of  such  other  suit.'*"^  **The  courts,'* 
says  Mr.  Bennett,  ''are  uniform  in  holding  that  all  such  pur- 
chasers are  voluntary  pendente  lite  purchasers,  and  are  bound  by 
the  determination  of  the  pending  suit  precisely  as  if  they  had 
taken  by  voluntary  conveyance  from  the  party  to  the  suit  in 
whom  the  title  was  vested. **^^  It  is  said  that  '*  where  a  bill  in 
Chancery  is  filed  against  a  judgment-debtor,  attacking  his  title 
to  real  estate,  and  while  lis  pendens  is  in  full  force,  an  execution 
is  issued  upon  a  judgment  at  law,  and  the  real  estate  involved 
in  the  Chancery  suit  is  sold  therein,  the  purchaser  upon  execution 
becomes  a  ;ie/irfew< /ite  purchaser  and  will  be  bound  by  the 
result  of  the  litigation.  .  .  .  .  Where  a  bill  was  filed  to 
set  aside  a  conveyance  under  which  a  judgment-debtor  holds, 
and  after  the  bill  bad  become  a  Us  pendens^  as  against  the 
judgment-debtor,  the  property  was  sold  in  execution  pendente 
litet  it  was  held  that  the  purchaser  acquired  no  title  to  the  land 
at  the  ju«licial  sale ;  that  he  did  not  become  a  bond  ^de 
purchaser  for  value,  as  the  plaintiff,  but  was  a  pendente  lite 
purchaser.'*'^  It  will  of  course  be  different,  however,  where  the 
decree  in  execution  of  which  the  sale  takes   place   had    become 

••s  4  Minn.  2iKi.  I       '*  Salter,  v.  Salter.  6  BusU.  62ft. 

"*•  hen.  Lia  Peod.  240.  r>arr.  v,  I'arington,  63  N.  C.  563^ 

^f  Ban.  Lis.  P«n4.  328.  j       •»»  Rider,  p.  Kel»o,  53  Iowa,  3«0. 
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a  lien  on  the  property  before  lis  pendens  commenced.®® 
In  such  a  case,  the  purchaser  must  of  necessity  be 
subject  to  the  jurisdiction  of  the  court  in  his  rights 
derived  from  the  purchase.  One  who  purchases  at  a  sale 
of  mortgagred  property  made  in  pursuance  of  the  directions 
of  the  decree  of  foreclosure,  by  that  act  submits  himself 
to  the  jurisdiction  of  the  court,  in  the  suit  in  which  the 
sale  is  made,  as  to  all  matters  connected  with  the  sale  or 
relating  to  him  in  the  character  of  purchaser,  and  so,  when  the 
mortjfaged  property  is  converted  into  money  pursuant  to  the 
directions  of  the  decree  of  f'»reclo8ure  and  sale,  the  purchaser 
stands  in  the  relation  of  a  trustee,  having  in  his  possession  a 
trust  fund  which  it  is  the  duty  of  the  court  to  dispense  accord- 
ing to  the  rights  of  the  parties  litigant.®^ 

In  Britii^h  India  there  has  been  some  conflict  as  to  whether 
the  rule  of  lis  pendens  applies  to  a  sale  in  execution.  'Che 
negative  view  was  taken  by  the  Supreme  Court  in  Gour  Monee 
Dabee  v.  Ready^^  and  following  that  in  Nuffur  Merdha  v.  Ham 
Lall.^^  In  Ali  Shah  v.  Husain  Bakhsh^^^  Pearson,  J.,  expressed 
a  doubt  astothe  application  of  the  rule  in  such  a  case,  and  said 
that  the  doctrine  of  lis  pendens  "appears  to  be  applicable  to 
cases  in  which  the  alienation  is  of  a  voluntary  nature  and  not 
to  an  alienee  who  has  bought  a  property  sold  in  execution  of  a 
decree."  He  did  not  explain  the  ground  of  this  opinion  and  did 
not  refer  to  any  authorities  or  previous  decisions.  In  IjqIu 
Muljiv.  Kashibaij^^  Birdwood,  J.,  in  delivering  the  judgmentof 
the  Bombay  High  Court  observed  that  that  **  doubt  seems  to  be 
well  grounded,  if  regard  be  had  to  the  object  of  the  law  relating 
to  lis  pendens^  which  affects  a  purcha^^er  because  the  law  does 
not  allow  litigant  parties  to  give  to  others,  pending  the  litiga- 
tion, rights  to  the  property  in  dispute,  so  as  to  prejudice  the 
opposite  party.  Where  the  property  is  sold  in  execution  of  a 
decree,  it  cannot  be  correctly  said  that  the  owner  gives 
any  rights  to  the  purchaser,  who  acquires  his  rights  by  opera- 
tion of  law."  A  similar  view  was  taken  in  Ghunder  Nath  v. 
Nilakantf^^  by  Cunningham  and  Tottenham,  JJ.,  the  former 
having  observed  in  the  judgment  of  the  court  that  "the  doc- 
trine of  lis  pendens  appears  to  be  grounded  on  the  inconvenience 
which  would  arise,  if  mortgagors  were  able,  afteraction  brought, 
to  alienate  the  mortgaged-property ;  but  it  does  not  follow  that 

•0  Ben.  Lift.  Fend.  273.  i  »*  I.  L  a.  I  All.  588. 

•1  Ben.  Lia.  PenO.  231.  I  *^  I.  ••.  R.,  X  Bom.  400. 

•»  II  Tay.  &  B.  43.  1  »•  I.  L  K.,  Vm  Cal.  OM). 

•»  XV  W.  R.  308.  I 
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the  rule  would  hold  good  where  the  alienation  is  not  by 
llie  mortgagor,  but  by  the  Court,  acting  on  behalf  of  creditors 
against  the  mortgagor,  and  where  the  process  of  sale,  or  at  any 
rate  proceedings  with  a  view  to  the  sale,  of  the  property  had 
commenced  before  the  suit  was  instituted."  On  appeal  this 
decision  was  reversed  on  other  grounds,  but  their  Lordships  of 
the  Privy  Council,  expressed  a  doubt  of  the  correctness  of  the 
limitation  on  the  doctrine  of  lis  pendens  referred  to  by  the  judges 
of  the  High  Oourt.®^  The  weight  of  authority  appears 
certainly  to  be  in  favor  of  the  opposite  view,  in  favor  of  the 
view^  that  a  purchaser  at  a  sale  in  execution  pending  a  suit 
is  bound  by  the  result  in  that  suit.  This  was  held  directly 
Maj  Kishen  v.  Hadha  Madkub^^^  in  which  the  decision  of 
the  Supreme  Court  was  expressly  dissented  from  in  an 
elaborate  judgment*,  and  Sir  Richard  Couch,  C.J.,  said: — 

"  The  only  effect  of  holding  that  the  doctrine  of  lis 
pendens  does  not  apply  would  be  that  the  proceedings  in 
the  suit  against  the  mortgagor  would  become  ineffectual. 
If  there  is  a  sale  In  execution  of  a  decree  against  him 
pending  those  proceedings,  the  person  buying  at  the  sale 
does  not  get  more  than  the  mortgagor  had,  that  is,  he  gets 
only  the  right  to  redeem  the  property.  And  the  result  would 
be  that  the  mortgagee  (we  use  the  term  mortgagee  to 
describe  the  person  who  is  suing  on  the  mortgage-bond  to 
establish  his  charge,  for  the  reasoning  applies  in  the  one  case 
as  much  as  in  the  other)  would  have  to  bring  a  fresh  suit 
against  the  purchaser  in  order  to  foreclose  him  from 
redeeming  ;  and  if  pending  the  suit,  there  was  a  decree 
against  him  in  another  suit,  and  in  execution  of  it  his  rrght 
and  interest  were  attached  and  sold  and  some  person  pur- 
chased it,  a  third  suit  would  be  necessary  ....    It  would 

h  Sir  Richard  Couch,  C.J.,  iu  delivering  the  judgment  of  the  High  Court  referring  to 
the  decision,  said  "  The  judgment  of  Sir  James  Colville  is  founded  very  much — we  don*t 
say  altogether — but  very  much  upon  the  feet  that  in  the  English  Courts  there  had  beeano 
decision  applying  the  doctrine  of  lis  pendens  to  a  case  of  that  descoption.  It  does  not 
appear  to  have  occurred  to  him  that  at  that  time,  from  the  st^te  of  the  law  in  England, 
there  could  not  have  been  such  a  decision.  What  remains  in  the  mortgagor  is  only  what 
is  known  as  the  equity  of  ralemption.  That  was  not  an  interest  which  could  be  ta^en  by 
the  sheriflf  in  execution  of  a  judgment  of  a  court  in  England  and  be  sold  by  him.  It  was 
not  until  the  Act  I  and  2  Vic.  C.  110,  S.  13,  by  which  judgments  were  made  chai^ges 
upon  real  property,  that  an  equity  of  redemption  could  be  sold  in  satisfaction  of  a  judg- 
ment; and  then  it  did  not  become  the  subject  of  a  sale  by  the  Sheriff,  but  was  treated  as  an 
interest  in  the  land — an  estate  in  it  which  came  within  the  operation  of  that  Act.  So 
the  absence  of  decisions  in  the  Courts  in  England  upon  the  question  which  came  before 
the  Supreme  Court  is  fully  accounted  for." 


«T  Nilakant  Ban^rji.  o.  Suresh  Ghandrii,  L  L.    I       »  XXI  W.  R.  349. 
R.  XII  t  al.  414. 
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be  impossible  for  the  suit  by  the  mortgagee  to  have  the 
money  realized  by  the  sale  of  the  mortgaged  property  to 
be  brought  to  a  successful  termination,  if  persons  buying 
under  an  execution  against  the  mortgagor  are  not  to  be 
bound  by  the  proceedings/*  This  decision  has  been 
followed  in  La^a  v.  Buli,^^  Jharoov.  Baj  Chunder^^  and  in 
Gobind  Chunder  v.  Ouru  Churn.^^  The  same  view  was 
taken  by  the  Bombay  High  Court  in    Parvati   v.    Kisan- 


sing 


92 


282. 


Lii  pendens  applies  only 
to  the  alienations  of 
the  rights  of  either  of 
the  parties. 


The  rule  can  apply  only  to  the  alienation  of  the 
right  of  a  party  to  a  pending  suit. 
**  As  the  operation  of  the  law  of  lis 
pendens*'  says^^  Mr.  Freeman,  **  cannot 
extend  to  persons  acquiring  title 
under  either  of  the  parties  anterior  to 
the  commencement  of  the  suit,  it  is,  if  possible,  still  less 
applicable  to  persons  whose  title  does  not  appear  to  be 
in  any  way  connected  with  the  parties  to  the  suit.  There- 
fore  whoever  purcliises  property  from  one  whose  title  is 
paramount  to  that  of  the  parties  to  the  suit,  or  which, 
if  not  paramount,  is  not  connected  with  it  or  them, 
by  anything  contained  in  the  proceedings  in  the 
suit,  or  elsewhere  affecting  him  with  notice,  can- 
not be  prejudiced  by  their  suit.^*^"  Similarly,  Mr.'Bennett 
says:  **  Mortgagees  and  grantees  under  deeds  and  bills 
of  sale  made  by  persons  holding  titles  and  not  par- 
ties to  the  pending  litigation,  are  unaffected  by  the 
subsequent  lis  pendens.  Parties  are  required  to  examine 
only  the  records  of.  suits  involving  the  persons  with 
whom  they  deal  and  from  whom  they  acquire  title  and  their 
grantors.  They  cannot  be  held  bound  to  search  for  suits 
involving  other  persons  than  those  occurring  in  the  claim 
of  title  under  which  they  become  purchasers. "^^  In  Green 
V.  Ricky^  the  land  had  beea  conveyed  by  persons  other 
than  the  parties  to  the  suit,  and  lis  pendens  was  held  by 
the  Supreme  Court  of  Pennsylvania,  not  to  apply  on  that 
account  also,  and  Clark,  J.,  in  delivering  the  judgment 
said,  **  Those  persons  only  are  charged  with  notice  or  affect- 
ed by  lis  pendens  who  purchase  from  parties  to  the  suit.^^  *' 


«•  L  L.  R.  IV  Cal.  7f  a. 
»o  L  L.  R.  Xn  Cal.  209. 

•  1  I.  L.  R.  XV  Oal.  M. 

•  2  1.  L.  R.  VI  Bom.  5€9. 
»»  Ft.  Jud.  3C9. 

•4  Travis  v.  Topeka  S.  Co.,  42  Kan.  035. 


Allen  r.  Morria,  34  N.  J.  L.  luJ. 
9ft  Beu.  lis.  pend.  292. 
»«  6  Am.  St.  Rep.  760. 
•T  Stuyvesant  v.  Hone,  1  Sand.  Ch.  419. 

Parks  r.  Jackson,  25  Am.  Dec.  6dJ. 
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Thus  where  the  interest  of  one  of  several  persons  own- 
ing a  tract  of  land  as  tenants  in  common  passes  to  a  pur- 
chaser under  execution  sale,  and  he  brings  ejectment 
against  the  execution-debtor  alone  and  recovers  judgment, 
the  judgment  will  not  affect  the  rights  of  the  other  tenants 
in  common,  nor  of  their  grantees  who  purchase  and  enter 
upon  the  land  pending  that  suit.^" 

Su  also,  the  rule  will  not  affect  a  purchaser,  who 
comes  in  pendente  litSy  under  the  hoider  of  the  legal  title, 
with  constructive  notice  of  the  equity  claimed  against  it, 
unless  the  holder  of  the  legal  title  had  been  impleaded  at 
the  time  of  the  purchase,  and  if  he  should  be  made  a  party 
after  the  purchase,  the  lis  pendens  will  not  take  effect  by 
relation,  so  as  to  charge  the  purchaser  with  notice,  although 
the  property  may  have  been  specifically  claimed  and  desig- 
nated in  the  proceedings.®*'  If,  however,  one  should  hold 
the  legal  title  by  an  unrecorded  deed,  and  the  person  hold- 
ing the  recorded  title  were  made  a  party,  the  fact  that  the 
holder  of  the  title  not  of  record  was  not  a  party  would  not 
protect  a  purchaser  from  him/°°  But  a  suit  brought  against 
the  administrator  of  an  estate  in  the  course  of  administra- 
tion by  a  creditor  of  the  estate  will  be  lis  pendens  and 
notice  to  all  the  world  of  the  prior  right  of  the  claimant, 
and  a  purchase  from  the  heirs,  peudingthesuit,  of  property 
which  must  be  affected  by  the  result  of  the  suit  will  be 
charged  with  the  prior  lien  of  the  plaintiff  and  bound  by 
the  decree  or  judgment  against  the  administrator.^ 

On  this  principle  there  can  be  no  lis  pendens  between 
co-plaintiffs  or  co-defendants  in  any  suit,  *'not  designed  to 
settle  the  rights  of  such  plaintiffs  or  defendants  between 
each  other,  no  matter  how  many  facts,  not  material  to  the 
present  controversy,  happened  to  find  their  way  into  the 
record.  If,  however,  upon  proper  pleadings,  one  of  the 
defendants  is  shown  to  have  certain  rights,  as  against  the 
others,  affecting  specific  property,  and  entitling  him  to 
relief  with  respect  to  such  property  in  the  present 
action,  a  purchaser,  after  such  pleadings  have  been 
filed,  and  notice  of  the  defendants  claim  for  relief 
registered,  is  bound  as  a  purchaser  pendente  lite.'^  Where 
there    were  two    mortj?ages  upon  the  same  premises,  and 

»t  Ben.  LI*»  Pond   2ttO.  I  Ho.n  r.  Jones,  .11  Wis.  S»7. 

w  Ben.  Li«.  Fend.  JC2.  I         >  Ben.  Lis.  Pond.  223. 

100  Korton  r.  Birge,  35  Conn.  250.  |         >  Tf  lor  t.  Thoiim.s  25  Bctiv.  47. 
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applies   with   equal    force    to   controversies    in   regard  to 
personal  property.'* 

The  only  exception  usually  recognised  to  the  rule 
of  lis  pendens  in  its  application  to  movable  property  is 
that  of  negotiable  paper  not  due'',  a  transfer  of  which 
may  easily  be  prevented  by  its  being  ordered  to  be 
deposited  in  court,  and  an  exception  in  regard  to  which  is 
necessary  on  account  of  the  paramount  importance  of 
preserving  the  negotiable  character  of  such  paper. ^^  In 
County  of  Warren  v.  Marcy^^^  Mr.  Justice  Bradley  in 
delivering  the  judgment  of  the  court  expressed  his  con- 
currence with  the  opinion  expressed  by  Chancellor  Kent 
in  Murray  v.  Ballon^  and  after  discussing  various  cases, 
reached  the  conclusion  in  accordance  with  the  leading 
authorities  that  the  rule  of  lis  pendens  does  not  apply  to 
negotiable  paper.  It  has  been  contended  sometimes  that 
the  exception  should  certainly  be  extended  to  all  the 
ordinary  articles  of  commerce. ^'^  The  contention  has  not 
been  successful,  however,  as  there  is  even  a  greater  neces- 
sity of  the  application  of  the  doctrine  to  personal  property, 
because  of  the  ease  with  which  personalty  can  be  transfer- 
red to  parties  having  no  notice  of  the  litigation,  on  which 
account  the  probability  of  the  defendant's  entiriely  defeat- 
ing the  object  of  the  suit  by  a  transfer  of  the  property 
pendente  lite  is  much  greater  in  the  case  of  such  property 
than  in  that  of  real  property.  In  some  cases,  the  rule 
has  been  held  not  to  apply  wheie  money,  bank-bills,  or 
other  species  of  commercial  paper  are  involved,  and  bond 
fide  holders  have  acquired  title  thereto.^'  Even  Muni- 
cipal  bonds  and  the  coupons  attached  to  such  bonds  ex- 
pressed in  negotiable  words  have  been  held  to  be  com- 
mercial paper,  and  on  that  ground  to  fall  within  the  excep- 
tion to  the  operation  of  the  rule,  unless  brought  into  the 
custody  of  the  court,  or  transferred  after  due,  or  .with 
actual  notice  of  some  defence  thereto,  or  other  infirmity 
invalidating  them.^*  But  the  New  York  Supreme  Court 
.  held  in  Jeffres  v.  Cochrane,^^  that  lis  pendens  should  not  be 

{d)  Even  this  exception  is  ncgativftl  in  some  of  the  States  in  America,  and    chiefly    in 
Pennsylvania. 


10  Edwards  p.  Banksmith,  36  Go.  313.  I            Wliistou  r.  Westfehit,  58  Am  Dec  278. 
Mims  p.  West,  95  Am.  Dec.  370.  I            Leitch  v.  Wells,  48  N.  Y.  613.' 

11  ©7  U.  8.  86.  !  J<  Ben.  Lis.  Pend.  148. 
It  Ldtch  V.  Wells  48  N.  Y.  613.  J  i»  43  N.  Y.  671, 

IS  Bond  r.  T.  and  P.  B.  Co.,  46  Tsx.  dtS,  | 
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extended  to  money,  bank-bills  or  commercial  paper,  nor  to 
certificates  of  joint  stock  companies. ^^  In  other  States 
also  the  doctrine  has  been  held  not  to  apply  to  commerical 
paper.*^  In  Hadden  v.  Sprader ^^^ihe  suit  was  by  a  creditor 
who  alleged  that  the  debtor  had  fraudulently  conveyed  to 
H.,  the  property  consisting  of  choses  inaction,  money  and 
stocks ;  and  pending  the  suit,  assignments  were  made  of  the 
property  involved  or  some  of  it,  and  Judge  Wood  worth  in 
an  elaborate  judgment  concurred  in  by  Chief  Justice 
Spencer,  reviewed  the  English  authorities,  and  follow- 
ing the  cases  of  Taylor  v.  Jones;  ^^  Horn  v.  Hornf^  and 
Partridge  v.  Oopp;^^  held  that  the  trustee  would  be 
affected  with  notice  and  could  not  pass  title  to  a  purchaser 
from  him  pendente  lite.  The  same  view  was  taken  by 
Chancellor  Walworth,  in  the  case  of  Edmonton  v.  Lyne^^^ 
and  again  in  Corning  v.  White^^  and  Farnham  v.  Gamp- 
bell.^^  The  same  view  was  taken  in  the  cases  of 
Birnkerhoffv.  Brown^"^  and  Leitch  v.  Wells.^^ 

The  rule  as  enacted  in  British  India  has  reference 
only  to  immovable  property.  It  may  be  that  the  Legis- 
lature considered  that  in  regard  to  movable  property^ 
Sec.  492  of  the  Civil  Procedure  Code  will  be  a  sufficient 
protection,  as  it  provides  that  **  if  it  is  proved  that 
any  property  in  dispute  in  a  suit  is  in  danger  of  being 
alienated  by  any  party  to  the  suit,  or  wrongfully  sold  in 
execution  of  a  decree,  .  .  .  the  court  may  by  order 
grant  a  temporary  injunction  to  restrain  such  act,  or  give 
such  other  order  for  the  purpose  of  staying  and  preventing 
the  alienation,  sale  .  .  .  of  the  property,  as  the  court 
thinks  fit."  Besides,  Sec.  208  of  the  Civil  Procedure  Code 
lays  down,  that  '*  when  the  suit  is  for  movable  property, 
if  the  decree  be  for  delivery  of  such  property,  it  shall 
also  state  the  amount  of  money  to  be  paid  as  an  alter- 
native if  delivery  cannot  be  had;"  and  lis  pendens  has 
no  application  to  suits  for  money ;  ^^  even  though  the 
claim  be  for  the  value  of  the  property  specified  in 
the  plaint  or  for  compensation  for  injuries  thereto.^^ 
It   appears   more    probable   that   the    rule   enacted    here 


3«  Holbrooke  v.  N.  J.  Zinc  Co.,  67  N.  Y.017. 
5'  Duiun  c.  Iowa  City,  1  Wool  v.  73. 

Stone  V.  EUiott,  11  Ohio,  852. 
]«  20  Johns  554. 
3»  2Atk.  600. 
JO  Arab.  70. 
21  Ambler,  606. 


2«  1  Paige.  WO. 

28  16  Paige.  601. 

24  4  Jolins.  Oh.  671. 

2»  48  Barb.  649. 

2«  St  Joseph  Mfg.  Co.  r.  Daggett,  84  HI.  566. 

Ray  p.  Bog,  18  Am.  Deo.  160. 
21  Gardner  r.  PeeUuun,  19  B.  I.  102. 
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did  not  refer  to  movable  property,  simply  because  the 
enactment  in  which  it  is  contained  relates  to  immovable 
property  only.  There  is  nothing  to  show  that  the  rule, 
as  80  enacted,  purports  to  be  exhaustive;  and  the  applica- 
tion of  the  doctrine  to  movable  property,  though 
apparently  not  recognized  in  the  published  cases  in  this 
country,  will  be  governed  by  general  principles. 

The  doctrine  of  lis  pendens  does  not  apply  to  money 
held  by  an  officer  of  court,  and  ordered  by  that  court  to  be 
paid  to  any  one.'^^  This  is,  however,  on  quite  a  different 
ground,  on  the  ground  of  public  policy,  which  requires  that 
money  held  by  another  court  should  not  be  involved  in 
litigation,  and  that  the  doctrine  of  Its  pendens  should  not  he 
enforced  in  respect  to  it.  And  it  is  on  the  same  ground, 
that  property  held  by  one  as  a  custodian  of  the  law,  or  in 
some  official  capacity,  is  unanimously  held  to  be  not  bound 
by  Us  pendens. 

284.     It  appears  to  be  generally  agreed  upon  that  the 

rule  does   not  apply,   if  the  suit  is  not 

Lis  pendens  f,i^Y>\[e^  only     fy^  specific  property,  and  does  not  affect 

to  property  specincally  *^  I       ^^  -i       i  «  i_ 

sued  for.  ^"^  property  not  necessarily  bound  by 

the  suit.  Thus  in  Worslet/  v.  The  Earl 
of  Scarboronghf^^  the  Court  said  :  **No  case  has  gone  so  far, 
and  it  would  be  very  inconvenient  if  where  money  is  secured 
upon  an  estate,  and  there  is  a  question  depending  in  this  court 
upon  the  right  of  or  about  that  money,  butnoquestion  relating 
to  the  estate  upon  which  it  is  secured,  that  a  purchaser  of  the 
estate  pending  the  suit,  should  be  effected  with  notice  by  such 
implication  as  the  law  creates  by  the  pendency  of  a  suit.'*  In 
the  Onited  States  also,  it  ha;^  been  held  that  the  rule  relates 
only  to  suits  involving  title  to  property,  and  is  not  to  be 
extended  beyond  the  property  involved  in  the  suit.'^  Iq 
Green  v.  Rick^^^  only  the  title  to  a  mortgage  of  certain 
land  was  involved  in  a  suit,  and  it  was  held  by  the  Penn- 
sylvania Supreme  Court,  that  the  doctrine  oi  lis  pendens 
would  not  apply  to  a  sale  of  the  land  itself,  Clark,  J., 
observing  that  **  we  are  not  aware  that  the  doctrine  has 
ever  been  carried  to  cases  where  the  party  to  be  affected 
by  it  was  not  strictly  a  purchaser,  pendente  lite,  of  the 
property  in  litigation.*' 


2»  Liunmoii  i\  Feunier,  111  U.  ti.  17.  i  McMeekin  ».  State,  »  Ark.  5&). 

(  ovell  f.  Uejiium,  111  U.  8.  176.  *  3  Atk.  8W. 

Wanl  r,  Hftrtford  (3o.  12  Coun.  404.  3  »  1  Mol'Ord**  R.  864. 

Clark  r.  Ji.)gg«,  6  Ala,  809.  I       3 «  C  Am.  St,  Rep.  760. 
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In  Hailey  v.  Ano,^^  Andrews,  (/.  J.,  in  deliver- 
inp  the  judgment  of  the  New  York  Supreme  Court  said : 
**  We  have  been  unable  to  find  any  authority  in  support 
of  the  proposition  that  the  purchaser  of  land  pending  a 
suit  in  trespass  between  the  grantor  and  another,  in 
which  the  issue  of  title  has  been  made,  takes  subject  to 
the    judgment     which     may    be    subsequently    rendered    in 

that  action,  or  that  he  will   be  concluded  thereby 

The  purchase  of  the  land  from  a  defendant  against  whom  an 
action  for  trespass  is  pending,  does  not  affect  the  plaintiff^s 
claim  or  right  of  action.  He  can  recover  his  damages  as  if 
ho  sale  of  the  land  had  been  made,  and  his  remedy  can  be 
pursued  unimpaired  by  the  transfer  of  the  land.  The  transfer 
is  productive  of  none  of  the  consequences  which  the  doctrine 
o{  lis  pendens  was  intended  to  prevent.  That  doctrine  pre- 
vented the  acquisition  pendente  lite  of  an  interest  in  the 
subjecl-matier  of  the  suit,  to  the  prejudice  of  the  plaintiff, 
because  otherwise  there  would  be  no  end  of  any  suit ;  the 
justice  of  the  court  would  be  evaded,  and  great  hardship  and 
inconvenience  to  the  suitor  would  be  necessarily  introduced." 
The  grantees  of  F.  A.  acquired  by  the  deed  no  interest  in  the 
5M6;>c^ma<^^r  of  the  pending  litigation.  The  most  which  the 
plaintiff  can  claim  is,  that  by  the  transfer  of  the  land  pendente 
lite,  the  question  of  title  may  be  open  to  contestation  unless  the 
doctrine  of  lis  pendens  applies.  We  are  not  bound  to  any  au- 
thority on  the  question  now  considered,  and  we  think  it  would 
be  unwise  to  apply  the  doctrine  of  lis  pendens  in  such  a  case  as 

this The  theory  that  parties  are  presumed  to  be 

cognizant  of  what  is  passing  in  the  sovereign  courts  of  justice, 
assumes  that  by  consulting  the  records  of  the  courts  the  fact 
may  be  ascertained  ;  but  we  think  the  pendency  of  a  trespass 
suit  does  not  prevent  a  purchase  of  the  land  upon  which  the 
trespass  was  committed  pendente  lite,  or  give  to  a  judgment 
for  damages  subsequently  recovered  therein  the  effect  of  an 
adjudication  binding  the  title  of  such  intermediate  purchaser, 
even  though  he  may  have  known  that  the  action  was  for  a 
trespass  upon  the  lands  purchased/'  In  Briscoe  v.  Bronaugh^** 
the  claim  was  to  enforce  a  lien  for  purchase-money  on  certain 
land,  but  the  decree  was  so  framed  as  merely  to  determine  the 
amount  of  the  purchase-money,  without  any  provision  in 
regard  to   the   lien,   and   a  person,   who  purchased  the  land 

S2  32  Am.  St.  Bep.  764.  I      M  46  Am.  Deo.  108. 

ss  Hopkins  v.  M'Laren,  4  Oow.  07a.  | 
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pending  the  suit  though  with  full  knowledge  of  the  equitable 
lien,  was  held   to   be  not   aflfected   by   lis  pendens.     **  This 
conclusion/'  says^  Mr.  Bennett,  **  necessarily  follows  from  the 
well  settled  principles  which  have  already  been  considered.     In 
such  an   action  whether  it   be  an   assumpsit^  debt,   trespass 
trover,  or  case,  or  although  in  equity,  it  must  be  limited   to  » 
contention  over  a  simple  moneyed   demand.     There  is   never 
any   issuable    allegation   in   the   pleadings    which   should    be 
considered   as  constructive  notice   that    any    particular    pro- 
perty of  the  defendant  is    sought   to    be   charged    with    the 
judgment    or     decree     which     may    be     obtained     against 
the  defendant.     All    that    may    be    inferred    from   the    suit 
is    that    a    claim    roi^y   result  against  the  defendant's  estate 
generally,  which,  if  maintained,  may  have  to  be  satisfied  out 
of  his  real  or  personal  property,  or  possibly  neither.     If  the 
rule  lis  pendens  were  pushed  to  the  extreme  of  an  application 
in  actions  in  personam — whether  arising  ex-contractu  or  es* 
delicto,   defendants  would   have   to  submit    to  any   exactions 
which  claimants,   upon  unfounded  and  unjust  claims,   might 
make  against  them,  or  quit  doing  business  altogether.     If  the 
pendency  of  a  personal  action  were  constructive  notice   of  lis 
pendens^  it  would  be  liable  to  be  made  efficient  upon  any  of  the 
property    of  the   defendant  of  whatever  character,  and  there 
would  be  a  practical  prohibition  against  dealing    with   the   de- 
fendant pending  the  litigation.     It  would,  therefore,  be  against 
public  policy  to  apply  the  rule  to  personal  actions.** 

It  is  not  necessary,  however,  to  constitute  lis  pendens , 
that  the  suit  is  for  the  recovery  of  the  property.  Thus, 
if  the  relief  sought  includes  the  recovery  of  posses- 
sion or  the  enforcement  of  a  lien,  or  the  cancellation 
or  creation  of  a  muniment  of  title,  possession,  or  right  of 
possession  of  specific  property,  there  is  or  may  be  a  lis 
pendens  sufficient  to  bind  subsequent  purchasers  or  encum- 
brancers.'^ Mr.  Bennett  observes  that  **  It  is  well  settled  in 
this  country,  that  if  a  creditor  files  a  bill  to  set  aside  fraudu- 
lent conveyances,  and  to  have  the  property  applied,  by  the  aid 
of  a  court  of  equity,  to  the  payment  of  his  judgment,  although 
no  lien  has  been  or  can  be  acquired  at  law,  he  acquires  a  speci- 
fic lien  or  power  over  the  property  by  filing  the  bill,  and  is 
entitled  to  priority  over  other  creditors,  and  that  any  party 
purchasing  the  property  sought  to  be  subjected  to  the  claim  is 

s;.  Bm.  Lit.  Pead.  203.  i  Spencer  c  Credle,  102  N.  G.  68. 

BobOnlMiin  v.  Hargtook,  90  Mo.  357 ;  | 
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a  purchaser  pendente  lile.^^  '*'^  The  pendency  of  a  suit  for 
the  partition  of  lands  does  not  withdraw  the  lands  which 
are  sought  to  be  partitioned  from  the  reach  of  an  execution 
at  law  against  the  interest  of  a  part  owner.  An  execution 
against  such  part  owner  nnay  be  levied  upon  his  interest  in 
the  lands,  and  the  lands  sold  pending  the  partition  case/^ 
though  in  sucli  case  a  pendente  lite  purchaser  must  accept 
such  interest  as  the  court  in  the  pending  case  may  allow 
to  him  whose  interest  was  purchased  at  the  execution  sale.^ 

The  primary  object  for  which  the  suit  is  brought  is  not 
material,  provided  the  court  has  jurisdiction  of  the  property 
for  secondary  purposes.**  Thus  if  in  a  suit  for  alimony,  relief 
is  sought  in  respect  of  specific  property,  either  by  making  it 
chargeable  with  the  payment  of  alimony,  or  setting  it  apart  for 
the  use  of  or  as  the  property  of  one  of  the  parties,  or  of  partition- 
ing or  dividing  it  between  them,  the  doctrine  of  lis  pendens 
will  apply.*'^  In  Ulrich  v.  Ulrichy^^  the  suit  was  for  alimony 
and  maintenance,  yet  the  Supreme  Court  of  the  District 
Columbia  held  the  rule  of  lis  pendens  to  apply,  as  a  certain  lot 
was  described  in  the  bill,  and  it  was  alleged  that  the  lot  consti- 
tuted  the  principal  property  of  the  defendant  out  of  which  the 
alimony  should  be  decreed.  In  Wilkinson  v.  Elliott^^  the 
suit  was  for  divorce  and  alimony  from  certain  property  specifi- 
cally described,  and  it  was  contended  that  the  doctrine  had  no 
application  in  such  suits,  "  because  the  matter  upon  which  the 
jurisdiction  acts  is  the  status  of  the  parties,  and  not  the  disposi- 
tion of  the  property,"  but  Johnston,  J.,  in  delivering  the 
judgment  of  the  Kansas  Supreme  Court  said  :  **  If  a  divorce  is 
asked  on  account  of  the  fault  of  the  husband,  the  wife  may 
ask  not  only  that  all  her  own  land  may  be  restored  to  her  that 
has  not  been  disposed  of,  but  may  describe  particular  property 
belonging  to  the  husband,  and  ask  that  the  same  may 
be  set  apart  for  her  as  permanent  alimony.  When  this 
is  done,  the  property  is  made  the  subject-matter  of  litigation,, 
and  is  brought  within  the  jurisdiction  of  the  court,  and 
any  one  who  purchases  the  same  should  be  bound  by  the 
judgment  or  decree  thereafter  rendered.  If  in  such  an  action 
there  was  no  specific  property  pointed  out,  but  only  a  general 
prayer   for  alimony,  the   doctrine   would    not  apply,  for  the 


Strong,  4  Johns.  687. 
bell,  lePaigo,  508. 
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reason  that  the  alimony  might  be  awarded  out  of  either  real 
or  personal  property ;  and  as  no  particular  property  was  de- 
scribed and  made  the  subject-matter  of  the  litigation,  no  one 
could  have  notice  that  any  particular  property  was  involved.'* 
The  same  was  held  in  Powell  v.  Gampbell^*^  in  which  the 
plaintiff**  prayed  for  a  decree  of  divorce,  and  that  all  the  real 
and  personal  property  of  the  defendant  be  set  apart  to  her 
for  her  support  and  maintenance/'  and  Leonard,  C.  J.,  in 
delivering  the  judgment  of  the  Nevada  Supreme  Court  said: 
•'  In  many  cases  where,  in  divorce  proceedings,  the  application 
is  for  alimony  proper, — that  is,  an  allowance  to  be  paid  at 
regular  periods  for  the  wife's  support, — and  especially  where 
there  was  no  statute  allowing  her  any  specific  part  of  the 
husband's  estate,  it  has  been  held  that  the  rule  of /?5  pendens 
does  not  apply^  because  such  a  suit  is  in  personam^  and  does 
not  apply  to  any  specific  part  of  the  personal  or  real 
estate  of  the  husband  :  ^  But  where  the  statute  permits  the 
husband's  estate  to  be  set  apart  to  the  wife  for  life,  or,  if 
necessary,  in  fee,  for  her  support,  and  in  her  complaint  she 
specifically  describes  property  which  she  asks  the  court  to 
decree  to  her  for  her  support,  there  seems  to  be  no  well- 
founded  reason  why  the  rule  of  /i5  pendens  should  not  apply. 
True,  it  may  be  said  that  the  decree  of  divorce  is  the  first 
object  of  the  suit,  and  that  support  is  but  an  incident.  But  it  is 
also  true  that  when  divorce  is  sought  and  granted,  and  support 
is  required  from  the  husband,  the  law  permits  the  court,  and 
it  is  the  court's  duty,  to  provide  such  support  as  is  reasonable 
and  just,  under  all  the  circumstances.  In  such  a  case, 
a  purchaser  pendente  littf  with  notice  of  the  suit  and  its 
objects,  knows  that  the  property  described  may  be  decreed 
to  the  wife,  and  that  one  of  the  objects  of  the  suit  is 
to  obtain  a  decree  awarding  such  property  to  her." 

But  if  in  such  a  suit  or  in  suits  for  the  division  of  common 
or  other  property,  the  plaint  does  not  designate  particular 
property,  and  seek  to  subject  it  to  the  satisfaction  of  the  wife's 
claims^  or  to  have  it  set  aside  as  hers  or  for  her  use,  the  rule 
of //5  pendens  will  not  apply  as  her  suit  does  not  apply  to  any 
specified  part  of  the  husband's  estate.^'  The  judgment  which 
may  be  obtained  may  constitute  a  lien  on  certain  property, 
but    it    cannot    constitute   lis  pendens^    because    for  that   it 

«»  19  Am.  St.  Rep.  350.  i       «t  Scott  •.  Rogers,  77  Iowa,  483. 

«•  Almond  V.  Almond,  15  Am.  Dec.  781 ;  |  Feigley  v.  Feigley,  61  Am.  Dec.  375. 
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is  not   sufficient    that    the   judgment   unless   otherwise   paid 
will  be    satisfied   out    of  the   sale   of  certain   estate,    but   it 
is   necessary  that  its  sale  must  be   directed  by  the  judgment 
as  part  of  the  relief  sought  by  the  complaint.     In  Brightman 
V.  Brighiman,^^  the  Rhode  Island  Supreme  Court  said  :     "  The 
prayer  of  complainant's  petition  was  for  divorce  and  for  alimony 
out  of  her  husband's  estate.     It  did  not  affect  the  title  to  his 
real  estate,  or  necessarily  seek  to  put  any  incumbrance  on  it. 
Alimony  is  to  be  granted  out  of  the  personal  or  real  estate,  and 
is  not  necessarily  a  charge  on  either.     Had    the  prayer  in  this 
case  been  for  alimony  to  be  assigned  her  out  of  this  particular 
form,  the  case  would  somewhat  resemble  some  of  the  cases  in 
the  books,  where  the  rule  has  been  applied.     But  it  is  not  so; 
it  is  general  for  alimony   out  of  his  estate.     If  such  a  prayer 
locks  up  the  real,  it  equally  does  the  personal  estate  of  a  re- 
spondent to  such  a  petition,  and  each  and  every  part  of  it. 
The  instant  such  a  petition    is  filed,  the  respondent's  business, 
however  extensive  it  may  be,  must  stop;  purchasers  and  dealers 
with  him,  by  the  policy  of  the  law,  are  bound  by  the  decree  of 
alimony  that  may  be  passed  ;  although  they  do  not  even  know 
that  they  are  dealing  with  a  married  man.     Alimony  will  be 
claimed  and  must  be  allowed  to  attach  to  an}^  and   every  part 
of  the  personal  property  that  the  husband  had  at  the  filing  of 
the  petition.     We  do  not   think  the  case  falls  within  the  rule 
of  Us  pendens^   nor   within    the   reason    of    that   rule."     In 
Houston  v.    Timmerman,*^  the   rule   was  held    not  to   apply 
even   though    the  suit  was   for   a  divorce  and  for   an  equal 
undivided    one-third  of  the   real  property    then    owned    by 
the  husband  (defendant).     Lord,  J.,  in  delivering  the  judg- 
ment of  the  Oregon  Supreme    Court  said :     **  The    divorce 
suit  of  the   plaintiff  was  not  brought  specifically  to    recover 
the  one-third  of  the     real  estate    of  her  husband,    as     was 
decreed    in  the   divorce  proceeding.     The  land   was   not  the 
subject-matter  of  the  litigation,  and  the  subject  of  the  suit  was 
not  to  recover  title   that   belonged   to   the   plaintiff.     It   was 
incidental  and  collateral  to  the  divorce  proceeding.     The  court 
has  no  jurisdiction  to  affect  the  title  of  the  husband  to  his  lands, 
or  decree  that  one-third  of  them   shall  be   set  apart  for  her  in 
her  own  right  and  title,  independent  of  a  decree  for  divorce. 
Nor   has  the    plaintiff  any  title  on  which  to    base   a  suit  to 
recover    any    portion  of  the    same,    except   as  it   comes  by 
force   of   the  statute  upon    a   decree   for  divorce 

4»  1  R.  L  112.  j       49  11  Am.  St.  Rep.  848. 
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The     matter    upon     which     the    jurisdiction    acts     is     the 
status ;     the    marriage     is    the      thing    which    the    suit    is 
brought   to  dissolve, — it    is   the  subject   of   the   litigation, — 
but  as  incidental  to  it,  the  court  may  grant  temporary  alimony 
pendente  lite^  or  permanent  alimony  when  a  decree  for  divorce 
is  rendered.     And  the  general  rule  is,  that  bills  for  alimony  do 
not  bind  the   property   of  the   defendant   with  lis  pendens.^ 
But  the  court  cannot  affect  the  title  of  the   real  property  of  the 
defendant  in  a  divorce  proceeding  until   the  point  is  reached 
that    a    decree    of    divorce    is   to  be   rendered.     Temporary 
alimony  may  be  granted  pendente  lite,  but  the  title  of  the  real 
estate   of  the  defendant   remains  intact,  and  cannot  be  affect- 
ed during  the  pendency  of  the  proceeding,  but  only  when  the 
proceeding  for  a  divorce  has  terminated,  and  a  decree  rendered 
that  the  marriage  is  dissolved,  and  then  only  by  force  of  the 
statute  ....  It  must  be  manifest,  then,  that  the  primary 
object  of  the  suit  is  toaffect  the  marriage  relation, — its  status^— 
that  it  is  the  specific  matter  in  controversy  to  be  affected,   and 
that  it  is  only  when  the  status  is  changed  by  a  decree  of  divorce 
that  the  statute  operates  to  divest  title  owned  by  the  defendants, 
and  that  it  then  becomes  the  duty  of  the  court  to  enter  a  decree 
in  accordance  with  its  provisions  ....  In  Daniel  v,  Hodges^^ 
the  proceedinjj  was  for  alimony,  and  the  only  property  which 
the  husband  owned  was  a  lot   that   the    wife   sought   to   have 
subjected    to  her  claim,  and  was  in  actual  possession  of  it   by 
order  of  the  court,  when  her  husband,  pending  the  litigation, 
conveyed  it  to  another,  and  the  court  held,  under  the  exceptional 
circumstances  of  the  case,    that   the  doctrine   of  lis  pendens 
applied.     There  the  proceeding    was   to   subject   the   specific 
thing    to    her    claim,     which      the    husband     attempted    to 
defeat  by  conveying  away  the   property,  and  the  court,  while 
admitting  the   general   doctrine   that   a   lis  pendens  was  not 
applicable  in  such  cases,  said :     *  We  are   of  the   opinion   the 
petition    for  alimony,  under  the  particular  circumstances  of  the 
case,  constituted  such  a  lis  pendens   as   affected   the  purchaser 
with  notice,  independent   of  the  actual    notice   had,*   and   ren- 
dered  the   deeds   void.     But    this   has   no  relevancy    to   the 
case  at  bar.     There  she  sought  to  subject  the  property  to 
her   claim  for  alimony,  and   the  suit  was  directed   speci- 
fically against  it,  and  she  was  put  in  actual  possession    by 
order  of  the  court;  and  then  it  was  only  Minder  the  peculiar 

«o  BrUrhtman  «.  Brightman,  1 R.  1. 112.  |  Almond  «.  Almond,  15  Am.  Boo.  781. 

Islor  V.  Brown,  flCN.  0.  656.  I       »»  87  N.  Q.  07. 
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circumstances  of  the  case'  that  the  court  thought  the 
purchaser  from  the  husband  pending  the  litigation  was 
aflFected  with  the  rule  of /wj^enrfen^.  Here  there  was  no 
alienation  of  the  property,  which  was  only  incidentally 
involved,  or  any  charge  of  any  act  on  the  part  of  the 
defendant  Houston  to  defeat  any  right  whatever  which 
might  accrue  to  the  plaintiff  if  the  marriage  should  be 
dissolved.  If  the  defendant  Houston  had  conveyed  away 
the  property  to  another  with  the  object  of  defeating  her 
right,  upon  a  decree  for  divorce,  to  any  interest  in  his  lands, 
such  purchaser  may  be  affected  with  the  rule  of  lis  pendens 
in  such  case;  but  that  is  not  the  question  here.  The  debt 
which  the  defendant  Houston  owed  the  defendant  Timmer- 
man  was  contracted  long  before  the  suit  for  divorce  was 
conunenced,  or  the  cause  or  ground  of  the  divorce 
existed,  and  doubtless  the  credit  w^s  given  on  the  faith 
of  the  property,  a  part  of  which  included  the  property  in 
dispute,  then  owned  by  Houston.  There  is  no  pretence  of 
any  fraud  or  collusion,  or  that  the  debt  is  not  an  honest 
obligation  which  Houston  ought  to  have  paid  long  before 
the  divorce  proceeding  was  instituted.  Although  th« 
commencement  of  the  divorce  suit  might  result  in  a  decree 
which  would  affect  the  property  of  the  defendant,  the 
property  was  not  the  subject  specifically  of  the  litigation, 
and  by  reason  thereof  was  not  withdrawn  from  such 
burdens  as  might  be  legally  imposed  upon  it  for  just 
claims  upon  judgments  recovered  and  docketed  against  its 
owner  prior  to  divesting  him  of  his  title  by  force  of  the 
statute  under  the  decree.  The  defendant  Timmerman 
had  the  legal  right  to  commence  her  action  to  recover  the 
money  due  on  the  note  of  Houston,  and  the  fact  that  the 
wife  of  Houston  had  instituted  proceedings  for  a  divorce  did 
not  affect  that  right,  but  when  judgment  was  recovered 
thereon,  and  docketed  by  force  of  law,  the  lands  then 
owned  by  him  in  that  county,  including  the  land  in  dis- 
pute, became  subject  to  the  lien  of  such  judgment ;  and 
as  the  facts  show  that  this  was  before  any  decree  was  ren- 
dered in  the  divorce  whereby  title  to  such  lands  could  be 
divested,  it  follows  that  whoever  took  title  from  him  sub* 
sequently,  either  by  contract  or  by  operation  of  law,  took 
said  title  cum  onere^  or  subject  to  the  lien  of  such  judg- 
ment. It  results,  as  a  purchaser  of  said  lands  at  an  execu- 
tion sale  upon  such  judgment,  the  defendant  Timmerman 
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was  not  affected  by  or  subject  to  the  rule  of  lis  pendens^ 
and  her  deed  thereby  rendered  invalid.'* 

Similarly  a  suit  against  a  corporation  to  forfeit  its 
charter/^  or  against  its  directors  to  compel  them  to  per- 
form their  duties/'  in  which  no  property  is  described  does 
not  affect  pendente  lite  purchasers.  But  a  suit  to  establish 
a  last  will  and  testament  will  constitute  a  lis  pendens 
affecting  with  notice  a  purchaser  either  under  the  devisee 
or  under  the  heirs.^* 


Character  of  the  descrip- 
tion of  the  property  to 
be  affected  by  lis  pen- 
dens. 


285.  It  has  been  said  in  some  cases^^  that  to 
constitute  lis  pendens  the  plaint  in  the 
suit  **  must  be  so  definite  in  the  de- 
scription that  any  one  reading  it  can 
learn  thereby  what  property  is  intend- 
ed to  be  made  the  subject  of  litigation." 
This  is  quite  true,  where  there  is  nothing  in  the  proceed- 
ings except  the  simple  description  of  the  property,  which 
may  put  the  public  upon  inquiry  or  give  a  clue  as  to 
where  further  and  more  definite  information  can  be  had. 
"  On  the  other  hand,**  says  Mr.  Bennett,*^  •<  if  enough 
appears  in  the  proceedings  to  put  a  purchaser  on  guard, 
although  they  do  not  in  themselves  describe  the  property 
with  that  particularity  which  amounts  of  itself  to  complete 
identification,  lis  pendens  would  be  created."  Thus  in  the 
case  of  Cfreen  v.  Slai/ter"  where  the  bill  described  the 
property  as  *  divers  lands  in  Crosby's  manor,'  and  as  held 
in  trust  for  the  complainant  by  defendant  Winter— and 
it  was  shown  that  Winter's  trusteeship  in  the  lands 
was  matter  of  public  notoriety — Chancellor  Kent  said: 
•*  It  is  true,  there  might  have  been  divers  lands  in 
Crosby's  manor  held  in  trust  by  Winter,  and  yet 
the  lots  sold  to  defendant  have  been  held  by  him  in 
his  own  absolute  right.  But  though  this  was  possible  it  was 
an  improbable  fact ;  and  if  ever  a  bill  contained  suflScient 
matter   to   put  a   party  upon   inquiry,    the  bill   in    1809 

answered  that  purpose The  general  rule   is, 

that  what  is  sufficient  to  put  the  party  upon  inquiry  is  good 
notice  in  equity.    The  least  inquiry,  even  of  Winter  himself. 


»J  Hiivemeyer  v.  Superior  Court,  18  Am.  St.  Rep. 

192. 
»»  Paiue  p.  Root,  121  HI.  77. 
»«  Garth  r.  Ward,  2  Atk.  174. 

Garth  v,  OruMrford,  Bam,  iS  . 


«»  Miller  r.  Sherry,  2  WaU.  237. 

Lowv  Pratt,  63  lU.  4S8. 
•<  Ben.  Lis  Pend.  156. 
•7  4  Johns.  Oh.  39. 
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would  have  satisfied  the  purchaser  that  the  lots  he  pur- 
chased were  parcel  of  the  trust  lands  mentioned  in  the  bill/' 
**From  this  decision  which  seems  to  be  sustained,  by 
reason/*  says  Mr.  Freeman,  *«  it  would  follow  that  the 
description  in  the  bill  need  not,  in  itself,  be  so  specific  as 
to  necessarily  and  beyond  all  possibility  include  a  given 
tract  of  land ;  but  that  it  is  ample  for  the  purpose  of  invok- 
ing the  rule  of  Zi>  pene/en^,  if  the  land  in  all  probability 
comes  within  the  description,  and  if  prospective  purchasers, 
upon  reading  the  bill,  are  advised  by  it  that  the  land  with 
which  they  propose  to  meddle  may  be,  and  probably  is,   a 

parcel  of  the  lands  in  litigation Where  a  suit  was, 

among  other  things,  to  restrain  a  trustee  from  *  selling  any 
more  of  the  trust  negroes,'  it  was  held  not  to  aflTect  the 
purchaser  of  a  negress,  because  there  was  nothing  calling 
attention  to  her  in  the  bill  as  the  identical  property  in  litiga- 
tion/^*'^^  ♦*  The  property  upon  which  the  lis  pendens  is  to 
operate,*'  says  Mr.  Herman,  **  must  be  so  identified  in  the 
action  as  to  notify  all  who  may  subsequently  become  interest- 
ed in  the  estate  that  there  is  an  action  pending  which  may 
orwillafiFectit,  and  that  if  they  become  interested  in  it,  they 
do  so  at  their  peril — that  is,  it  must  be  sufficiently  certain 
to  give  the  means  of  distinct  and  intelligible  information 
of  the  matter  to  which  it  relates."6o  y^^^  Bennett  observes 
that  **it  may  be  said  in  sjeneral  that  a  Us  pendens  will  be 
created  where  the  property  involved  in  suit  is  described 
either  by  such  definite  and  technically  legal  description  that 
its  identity  can  be  made  out  by  the  description  aljne,  or 
where  there  is  such  a  general  description  of  its  character,  or 
status,  and  by  such  reference  that,  upon  enquiry,  the  identity 
of  the  property  involved  in  litigation  can  be  ascertained."^* 

In  determining  whether  legal  proceedings  are  sufficient 
to  constitute  notice  lis  pendens,  all  of  the  pleadings  includ- 
ing exhibits  made  a  part  of  them  are  to  be  considered.  But 
parties  are  not  required  to  look  beyond  the  pleadings 
and  exhibits.  Evidence  taken  and  filed  in  the  case,  after 
it  is  commenced,  ought  not  to  be  construed  as  constituting^, 
woxXce  lis  pendens.  If  the  rule  were  extended  thus  in  its 
application,  it  would  often  prove  a  snare  to  innocent 
parties.    Evidence  and  depositions   are   not   records   until 

»•  Lewfa  V.  »£ew,  I  Strob.  Bq.  180.  \      ««  Hcrm.  CJomm.  311. 

Joues  0.  McNarrin.  38  Am.  Bcp.  W  d  Ben.  Lij  Pend.  164. 

*»  Fr.  Jad.  Ml,  383.  I 
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incorporated  into  a  bill   of  exceptions  or  certificate  of 
evidence;  and  it  would  be  a  great  hardship  to  require  the 
public  to  read  voluminous  evidence,  and  know  as  matter  of 
law  just  when  such  evidence  or  the  exhibits  thereto  became 
files  of  the  courts.     This  limitation   upon  the  doctrine  of 
notice  lis  pendens  would  seem   to  be  a  reasonable  one, 
because  it  is  supported  by  the  same  reasons  which  recom- 
mend the  doctrine  of  constructive  notice   itself.     Thus  it 
will  be  seen  that,  although   it  is   necessary,   in  order    to 
constitute    lis   pendens,    that    the    proceedings    should, 
directly    or    indirectly*     designate     specific     property; 
yet  where  the  description  is  so  definite  that  any  one  read- 
ing it  can  learn   thereby  either  by   the   description  or  re- 
ference what  property  is  intended  to  be  made  the  subject  of 
litigation,  it  issuflScient.^^     It  is  further  necessary,  in  order 
to  conclude    purchasers  by  virtue  of  a  judgment,  that  by 
the   record  in   the   case   at   the   time  of  the  purchase  the 
parties  to  the  suit  and  the  nature  of  the  claim  made  to  the 
property  should  be   so   stated    that  no  subsequent  amend- 
ment   will  be   necessary.     If  any  amendment  is  made,  lis 
pendens  as  to  the  matters  and  parties  involved  in  the  amend- 
ment dates  from  the  time  it  is  made, 

286.    The  restriction  of  the  rule  to  the  proceedings 

in  the  courts   of  British    India  is  m 

Lis    pendens    attaches    accordance     with    general  principles, 

Sot.Sjrt^*'"    and    therefore    applicable  %ven*^  in 

proceedings    for    movable    property. 

Such  a  limitation  of  the  rule  to  the  confines  of  the   State» 

in  a  court  whereof  a  suit  may  be  pending  no  doubt  encour* 

ages  the   disposal  of  the  property   outside   the   State    to 

innocent  purchasers,  yet  it  must  be  regarded  as  established; 

and  purchasers  of  property  situate  in  one  State  cannot  be 

bound  by  judicial   proceedings  against  it  in   another,    of 

which  they  had  no  notice.^' 

In  Carr  v.  Lewis  Goal  Co.,^^  Sherwood,  J.,  in  delivering 
the  judgment  of  the  Missouri  Supreme  Court  said:  "A 
tis  pendens  should  not  have  any  force  or  operation  beyond 
the  boundaries  of  the   state   where  the  suit  is  pending. 

e  Thus  M.  Moreau  aays,  *'Ilfant  eneonolure  qua  le  procig  engage  a  VetranMtr 
eit  absblvkment  »a/M  valeur,  et  qu'U  ne  produlra  deva^  no*  trUntnaux  aucun  de*  effet* 
attachei  en  Franee  aum  ituta/MCi  d^a  engagiee, 

•I  Ben.  Ub  Pend.  U7, 168.  \      ••  9  Am.  St.  Bep.  828. 
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practice  the  presumption  that  the  title  to  chattels  proves 
upon  delivery;  that  as  to  such  property,  if  the  rule  lis 
pendens  were  enforced  in  foreign  states,  it  would  require  a 
purchaser  to  search  the  records  of  the  courts  in  all  the 
States  before  being  assured  that  he  was  acquiring  a  title, 
or  purchase  at  his  peril  this  species  of  property,  thus 
placing  an  embargo  on  sales,  and  requires  purchasers  to 
take  risks  which  no  prudent  buyer  would  assume  and  pay 
full  value  for  property."^'^ 

287.     The  doctrine  presses  with  great  severity  some- 
times on  bond  fide  purchasers  without 
^^TSatiof'T    it     "^^^^^   ^^    ^^^   pending   suit,   and   in 
))Tr/^w^!  "  England  and  some  of  the  United  States, 

it  has  been  attempted  to  avoid  the 
hardship  by  requiring  the  filing  of  notices  of  suits  concern- 
ing  real  property.  In  England  it  was  enacted,  for  instance, 
that  a  lis  pendens  should  not  bind  a  purchaser  or  mortgagee 
without  express  notice  thereof,  unless  and  until  it  is  duly 
registered,  and  the  registration  to  be  binding  must  be 
repeated  every  five  years.  And  the  court  before  whom 
the  litigation  is  pending  may,  by  30  and  31  Vict,  c.47,  Sec. 
2,  on  the  determination  of  the  litigation,  or  even  during 
pendency  if  satisfied  that  the  litigation  is  not  prosecuted 
bond  fidcj  order  the  registration  to  be  vacated  without 
the  consent  of  the  party  by  whom  the  lis  pendens  was 
registered.  In  this  country,  notwithstanding  an  elaborate 
system  of  registration,  there  is  no  provision  yet  for  the 
registration  of  a  lis  pendens.  Even  in  England  and 
the  States  having  such  lis  pendens  statutes,  full  com- 
plete actual  notice  from  a  litigant  of  the  contemplated 
commencement  and  pendency  of  the  suit,  and  also 
of  what  will  be  or  is  involved  therein  and  what  is  claim- 
ed in  respect  thereto,  is  held  suflBcient  to  bind  the  party 
acquiring  the  knowledge  with  the  force  of  lis  pendens. 
Thus  it  was  said  in  Bucker  v.  Pierson^  that  *'a  purchaser 
from  a  party  to  the  suit  pending  the  litigation,  with  full 
knowledge  of  the  litigation,  is  bound  by  it;"  and  that  to 
bind  one  who  has  actual  notice  it  is  not  necessary  that  a 
notice  oi  lis  pendens  should  be  filed.  The  Supreme  Court 
of  California  has  held  the  same   in    Sampson  v.    Ohleyer.^^ 


«»  B€n.  Li<!  Pon.l.  86.  I       «'»  22  Oal.  200. 

••  6  Mich.  461 .  J 
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In  Scotland  County  v.  HUU^^  Mr.  Justice Waite,  delivering 
the  opinion  of  the  Court,  said  that  actual  notice  to  a 
purchaser   even   of  certain   negotiable  bonds,  before  the 
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CHAPTER  XII. 

A.*— Bab  fob  Joimtness. 

288.     There  remains  auother  class  of  cases  in   which  a 
#   i_     ^       judgment   on  a  cause  of  action   against 

iSnet^  ^°y  P^^^°   ^*  ^^'^'   *^  ^^^  \  subsequent 

suit  against  other  persons  jointly  liable 
in  respect  of  the  same  cause.  As  observed  by  Field,  J.» 
in  dambefort  v.  Chapman^^  "  the  principle  of  the  maxim 
nemo  debet  bis  vexari  applies  not  only  to  the  case  of 
one  individual  being  sued  twice  for  the  same  cause 
of  action,  but  also  to  the  case  of  a  person  suing  twice 
on  the  same  contract/*  It  has,  of  course,  never  been 
doubted  that  a  judgment  with  satisfaction  on  a  joint  debt 
mubt  operate  to  put  an  end  to  all  proceedings.  There  has 
long  been  a  complete  unanimity  in  favor  of  the  application  of 
the  same  principle  to  a  judgment  with  satisfaction  on  a  joint 
tort.  In  Cocke  v.  Jenner  ^  it  was  held  that  even  if  separate 
suits  were  brought  against  joint-tort  feasors,  the  plaintiff  after 
having  taken  one  satisfaction  could  take  no  more.  In  Gorbet 
V.  Barnes '  the  Court  said,  that  for  one  tort  the  plaintiff  might 
bring  several  suits,  **  but  when  recovery  is  had  against  oae» 
and  satisfaction,  the  plaintiff  cannot  have  a  second  satisfaction, 
anymore  than  where  separate  suits  are  brought  upon  a  joint 
and  several  obligation.''  The  same  doctrine  was  affirmed  by 
Lord  Mansfield  in  Bird  v.  Randall.*  In  Brinsmead  \. 
Harrison^^  Kelly,  C.  B.,  said  :  ^*  That  a  judgment  and  execu- 
tion, with  satisfaction,  would  be  a  defence,  is  not  disputed.  A 
long  series  of  authorities  has  so  laid  down."  In  the  United 
States  it  has  been  held  in  several  cases,  that  if  the  plaintiff 
recovers  a  judgment  against  one  of  the  joint-tort-feasors  and 
obtains  satisfaction,  the  others  are  discharged  of  all  liability  in 
respect  of  that  tort.^  It  has  even  been  said,  that  'if  judgment 
is  obtained  in  one  action  and  satisfied,  while  the  others  are 
pending,  such  judgment  and  satisfaction  may  be  pleaded  in 
bar  of  any  further  prosecution  of  such  other  actions,  and  in 
that  case   the  plaintiff  will    not  be  entitled  to  judgments  for 

1  10  Q.  B.  D.  S81  I  •  MathowB  «.  Lawreace,  43  Am.  D«o.  665. 

Y  Hob.  66.  I           Btone  v.  DioUnson,  H\  Am.  l>ao.  fST. 

>  Wm.  Jon.  R«p.  876.  |           Karr.  v.  Bustow.  24  nu  480. 

«9BaiT.184S.  I            Lno^  •.  Dozttr,  136  SUm.  SI 

•  7  0.  P.  66L  I 
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nomiQal   damages  and  costs»  but  judgment  must  be  given  for 
the  defendants/  ^ 

In  default  of  satisfaction  also,  the  bar  was  held  to 
apply,  more  than  three  centuries  ago,  in  the  very  early 
case  of  Brown  v.  Wootton^^  in  which  Popham,  C.  J.,  is  reported 
to  have  said,  <*  if  one  hath  judgment   to  recover  in   trespass 


«0»Ti«e«.8tovem,118MM«.  S54.  I  *  VidM   omm  to  Che  oontrwf   oollaotad    in 

MttobeU  «.  Libb«y,  88  Mo.  74.  I  UTJagrton  «.  Biabop,  8  Am.  Deo.  880. 

•Cro.Joo.78L  I  »«181CMdW.804. 

I  »MU.B.8«7. 


Digitized  by 


Google 


736  THE  PRINGIPLE  IS  NOT  BASED  ON  ELECTION.  [8.  289. 

is  subject  to  the  iimitatioD  that,  if  the  plaintiff  obtains  a 
joint  judgment,  he  cannot  afterwards  sue  them  separately  ; 
for  the  reason  that  the  contract  or  bond  is  merged  in  the 
judgment ;  nor  can  he  maintain  a  joint  action  after  he  has 
recovered  a  judgment  against  one  of  the  parties  in  a 
separate  action,  as  the  prior  judgment  is  a  waiver  of  his 
right  to  pursue  a  joint  remedy/*  In  United  States  v.  Price^^^ 
the  Supreme  Court  said:  ^*  It  is  essential  to  the  idea  of 
election  that  a  man  cannot  have  both.  One  judgment 
against  all  or  each  of  the  obligors  is  a  satisfaction  and 
extinguishment  of  the  bond.  It  no  longer  exists  as  a 
security  being  superseded,  merged,  and  extinguished 
in  the  judgment,  which  is  a  security  of  a  higher  nature/' 
As  a  natural  result  of  this  doctrine  of  election,  it  was 
held  in  Pennsylvania,  that  the  plaintiff'^  choice  in  such 
a  case  would  be  determined  by  his  action,  and  not  by 
the  result  of  the  action  /'  and  to  avoid  the  apparent 
anomaly  of  such  a  course,  it  was  further  held  that 
the  reasonable  view  was,  that  the  election  would  not 
be  irrevocable  until  after  judgment  had  been  rendered/^ 
The  theory  of  the  principle  of  election  as  the  basis  of  the 
doctrine  of  bar  for  jointness  may  be  considered  as  quite 
exploded  now.  Thus  in  Kendall  v.  Hamilion^^^  Lord 
Blackburn  having  observed  that  the  circumstance  of  the 
plaintiff  having  at  the  time  of  the  prior  suit  known  that 
the  defendant  in  the  subsequent  suit  was  joint  with  the 
defendants  in  the  first  suit  was  immaterial,  said  :  ^^  If  the 
principle  on  which  King  v.  Hoare  was  decided  had  been 
that,  by  suing  some  he  had  elected  to  take  them  as  his 
debtors  to  the  exclusion  of  those  whom  he  had  not  joined 
in  the  action,  it  would  be  material ;  for  I  assent  to  the 
argument  that  there  cannot  be  election  until  there  is 
knowledge  of  the  right  to  elect.  But  King  v.  Hoare  pro- 
ceeded on  the  ground  that  the  judgment  being  for  the 
same  cause  of  action,  that  cause  of  action  was  gone. 
Transivit  in  rem  judicatam^  which  was  a  bar,  partly  on 
positive  decision,  and  partly  on  the  ground  of  public 
policy,  that  there  should  be  an  end  of  litigation,  and  that 
there  should  not  be  a  vexatious  succession  of  suits  for 
the  same  cause  of  action/' 


i>  0  How.  as.  I      i«  Glinion  Bank  v.  Hwt,  5  Ohio  Bi.  88. 

i>  BAtdiooTer  «.  OtfnmaiiirMlfb,  1  Watts,  138.    |      is  4  App.  Gag.  1 648. 
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of  that  decision  was  not  the  circumvStance  of  the  damages 
being  unliquidated,  anci  said  i^^     •«  We  do  not  think  that 
the  CHse  of  a   joint    contract    can,   in   this   respect,    be 
distinguished  from  a  joint  tort.     There  is  but  one   cause 
of  action    in   each  case.     The    party    injured    may  sue  all 
the  joint   tort   feasor*?   or    contractors,    or    he     may   sue 
one,  subject  to  the  right  of  pleading   in   abateiijient  in   the 
one  case,  and  not  in  the  other;  but  for  the  purpose  of  this 
decision  tliey  staml   on    the   same   footing.     Whether   the 
action  is  brought  against  one  or  two,  it  is  tor  the  same  cause 
of  action.     Tiie  distinction  between  the  CB&e  of  a  joint  and 
several  contract  is  very  clear.     It  is  argued  that  each  party 
to  a  joint  contract  is  severally  liable,  and  so  he  is  in    one 
sense,  that  if  snvd   severally,   and    he    does   not    plead   in 
abatement,  he  is  liable  to  pay  the   entire  debt;    but  he  is 
not  severally  liable  in  the  same   sense  as   he  is  on  a  joint 
and  several  bond,  which  instrument,  though  on   one  piece 
of  parchment  or  paper,  in  effect  comprises  the  joint  bond  of 
all,  and  the  several  bonds  of  each  of  the  obligors,  and  gives 
ditferent  remedies  to  the  obligee.     Another  mode  of  consi- 
dering  this  case  is   suggested  by  Bay  ley,   B.,  in    the  case 
of  Leckmere  v.  Fletcher. '^^'^     If  there  be  a  judgment  against 
one  of  two  joint  contractors,  and  the  other  is  sued  after- 
wards, can  he  plead  in  abatement   or  not?     If  he  cannot, 
he  would  be  deprived  of  a  right  by  the  act  of  the  plaintiff, 
without  his  privity  or  concurrence,  in  suing  and  obtaining 
judgment  against  the  other.     If  he  can,  then  be  may  plead 
in  bar  the  judgment  against  himself;  and  if  that   be  not   a 
bar,  the  plaintiff  might  go  on,  either  to  obtain  a  joint  judg- 
ment  against   himself  and  his    co-contractor,  so    that  he 
would  be  twice  troubled  for  the  same  cause;  or  the  plaintiff 
might  obtain  another  judgment  against  the  co-contractor, 
so  that  there  would  be  two  separate  judgments  for  the  same 
debt.     Further,  the  case  would  form  another  exception  to 
the  general  rule,   that  an  action   on   a  joint   debt,   barred 
against  one,  is  barred  altogether  ;  the  only  exception  now 
being,  where  one  has  pleaded  matter  of  personal  discharge, 
as  bankruptcy  and   certificate.     It  is  quite  clear,   indeed, 
and  was  hardly  disputed,    that   if  there    were    a   plea    in 
abatement,  both  must  be  joined,  and  that  if  they  were,  the 
judgment  pleaded  by  one  would  be  a  bar  for  both;  and  it 
is  impossible  to  hold  that  the  legal  effect  of  a  judgment 

>i  18  M.  ft  W.  605.  '  (     21a  I  G.  ft  1C.684. 
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against  one  of  two  is  to  depend  on  the  contingency  of  both 
being  sued,  or  the  one  against  whom  judgment  is  not 
obtained  being  sued  singly,  and  not  pleading  in  abatement. 
These  considerations  lead  us,  quite  satisfactorily  to  our  own 
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from  that  view,  and  concurring  with  the  decision  in  King  v. 
Hoare  held  that  an  unsatisfied  judgment  against  two 
persons  who  had  borrowed  money  from  the  plaintiff  would 
bar  a  suit  by  him  against  a  third  person  who  was  aiter- 
wards  discovered  to  have  been  really  interested  as  a 
partner  with  the  two  debtors  in  the  business  for  the 
purposes  of  which  the  money  had  been  borrowed. 

Lord  Cairns,  L.  C,  said  :  **  It  i«  the  right  of  persons  jointly 
liable  to  pay  a  debt  to  insist  on  being  sued  together.  If, 
then,  there  are  three  persons  so  h'able,  aud  the  creditor 
sues  two  of  them,  and  those  two  make  no  objection,  the 
creditor  may  recover  judgment  against  those  two.  But 
should  he  afterwards  bring  a  further  action  against  the 
third,  that  third  may  justly  contend  that  the  three  should 
be  sued  together.  It  is  no  answer  to  him  to  sav  that  the 
other  two  were  first  sued  and  made  no  objection,  for  the 
objection  is  the  objection  of  the  third,  and  not  of  the  other  two. 
Nor  is  it  any  answer  to  him  to  say  that  whatever  he  pays  on 
the  judgment  against  himself  he  may  have  allowed  in  account 
with  the  others,  because  he  may  fairly  require,  with  a  view  to 
his  right  of  account  or  contribution,  to  have  the  identity  and 
the  amount  of  the  debt  constituted  and  declared  in  one  and  the 
same  judgment  with  his  co-contractors.  If,  therefore,  when  the 
third  is  sued,  and  requires  that  the  other  two  should  be  joined 
as  parties,  the  creditor  has  to  admit  tliat  he  cannot  join  the 
other  two  because  he  has  already  recovered  a  judgment  against 
them  in  the  same  cause  of  action,  this  is  equivalent  to  sayiuj^ 
that  he  has  disnbled  himseU  from  suing  the  third  in  the  way 
in  which  the  third  has  a  right  to  be  sued.  ...  I  cannot 
think  that  the  Judicature  Act?  have  changed  what  was  formerly 
a  joint  right  of  action  into  a  rii>ht  of  bringing  several  and 
separate  actions.  Aud  althouglj  the  form  of  objecting  by 
means  t>f  a  plea  in  abatement,  to  the  non-joinder  of  a  defendant 

atijutlicnte  upon  iind  settle  all  the  questions  involvei  in  tin*  action,  shall  Ix;  added.'  Now 
these  provisionH  appear  to  uu-  to  have  entirely  altcretl  the  rights  of  joint  conti-acton*  in  re- 
spect of  procitlurc.  They  have  no  lonpfer  any  absolute  right  to  insist  that  they  should  be 
Ruetl  togcthei-  or  not  ai  all.  The  cre<litor  may  bring  and  pui*sue  his  action  against  one  or 
more  of  them,  and  if  the  defendants  desire  that  others  should  be  joined,  they  must  apply 
to  a  Judge,  who  will  lu^r  what  is  to  be  said  on  both  sides  and  decide  that  additional 
parties  shall,  or  shall  not,  l)c  joined  according  to  the  requirements  of  justice,  and  not 
according  to  the  election  of  the  defendants,  or  any  imperative  rule  that  all  who  jointly 
contracted  must  Ik- jointly  sue<i.  The  joint  contractor  having  thus  lost  the  right  (for  it 
was  a  right,  antl  an  absolute  one,  though  only  a  right  of  procedure)  to  be  8ue«.l  only  in 
conjunction  with  \\\<  co-Contrnetor,  he  can  no  longer  be  heard  to  maintain  either  that  hiK 
<*o-cou  tract  or  must  Ik.*  sue*  I  with  him,  or  that,  it  Ixjing  im|XKHsible  so  to  sue  him  by  reason 
of  his  having  been  hned  ali*endy.  he  is  himself  dischnrgCfl." 
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And  thbse  two  decisions  were  held  to  be  law,  and 
their  piinciple  was  held  to  apply  in  Gambefort  v.  Gkap- 
marif^^  in  which  case  the  plaintiff  sold  goods  to  a 
partnership  consisting  of  the  defendant  and  W.,  and 
after  the  dissolution  of  the  partnership,  but  in  ignorance 
of  it  drew  bills  for  the  price,  which  were  accepted  by  W.,in 
the  partnership  name,  and  a  judgment  recovered  against 
W.  was  held  to  bar  a  subsequent  suit  against  the  defendant, 
it  being  alleged  generally  that  an  unsatisfied  judgment 
against  one  joint  contractor  on  a  bill  of  exchange,  given 
by  him  alone  for  the  joint  debt,  is  a  bar  to  an  action  against 
the  other  joint  contractor  on  the  Original  contract. 

291.     And  the  main  English  rule   may  be  considered  as 

now   settled    in   the   United  States  also. 

Bar  for  jointne88  applies     ^^eept    in    South    Carolina    where    the 

to  lomi  contracts  in  ^"^  .  .n  m    «.  on 

the  United  States.         contrary  view  still  prevails.«>  The  contrary 

had  been  held  by  the  United  States' 
Supreme  Court  in  Sheehy  v.  Mandeville^^  in  which  case  the 
plaintiff  having  sold  goods  to  J,  took  his  note  for  the 
amount  of  price,  but  afterwards  suspecting  that  M.  was  a 
partner,  sued  both  for  the  money,  alleging  that  the  note 
had  been  made  by  both  trading  under  the  firm  name  of  J. 
In  reply,  M.  pleaded  that  a  judgment  had  been  rendered  on 
the  note  against  J,  but  the  plea  was  disallowed,  Marshall,  C. 
J,,  observing  that  "  the  doctrine  of  merger  (even  admitting  that 
a  judgment  against  one  of  several  joint  obligors  would  termi- 
nate the  whole  obligation,  so  that  a  distinct  action  could  not 
afterwards  be  marie  against  the  others,  wliich  is  not  admitted) 
can  be  applied  only  to  a  case  in  which  the  original   declaration 

eyen  a  plea  in  abatement  ought  to  have  been  allowed  :  nor  oan  I  imagine  any  reason  why 
the  same  principle  should  not  equally  hold  in  the  converse  case,  of  an  action  brought  by 
one  of  several  persons  with  whom,  jointly,  a  contract  has  been  made  ;  in  whicSi  case 
(whatever  may  have  been  the  ground  of  the  distinction)  the  rule  has  been  that  a  plea  in 
abatement  was  not  necessary ;  but  that  it  was  suflScient  to  make  the  defence  of  joint  contract 
available,  if  the  facts  came  out  in  evidence.*'  Lord  O'Hagan  said  :  ''  As  r^ards  the 
operation  of  the  principle  recognised  by  the  case  of  King  v.  Ifoare,  it  does  not  seem  to  me 
that  the  Judicature  Act  meddles  with  that  principle.  The  procedure  is  changed.  The  plea 
in  abatement  is  abolished.  The  court  is  required  to  intervene  where  the  parties  to  the 
action  were  formerly  obliged  to  plead  ;  but  it  does  not  seem  to  follow  that  the  change  in 
the  machinery  of  enforcement  alters  the  rights  to  be  enforced,  or  takes  from  the  joint 
contractor  any  privilege  which  formerly  belonged  to  him.  It  may  be  guarded  in  a  differ- 
ent way,  but  l  do  not  think  it  is  abrogated  by  any  express  proviso  or  any  necessary 
implication.**  As  r^fards  the  necessity  under  the  practice  introduced  by  the  Judicature 
Act  of  joining  as  deftodants  all  the  co-oontractoi'S,  their  Lordships*  deeision  has  been 
followed  in  PUley  v.  RoHiuon**  by  Stephen  and  Charles,  J.J.,  who  personally  iq>piBtrtKl, 
however,  to  entertain  a  contrary  opinion. 

}•  10  Q.  B.  D.  219.  t  Union  Rank  «.  Hodges,  U  Rioli.  ISO. 

«o  OoUins  V.  LemMtert.  91  Am.  Dec.  400.  I      n  6  Orauoh,  263. 


Troasnres  «  BatM,  8  Bail.  L.  8C2.  I       »  80  Q.  B.  D.  1S6. 
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was  on  a  joint  covenant;  not  to  a  case  in  which  the  declara- 
tion in  the  first  suit  was  on  a  sole  contract."  This  decision 
though  often  cited  was  followed  in  few  cases  and  dis- 
sented from  in  a  considerable  number,^^  and  was  after  all 
virtually  overruled  even  in  the  Court  which  had  pronounced  it.'* 
In  United  States  v.  Pricei^^'  Mr.  Justice  Grier  speaking 
for  the  court  said  that  it  "  goes  no  further  than  to  decide  that 
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thatone,and  putsitoutof  his  power  to  maintain  any  further  suit, 
either  against  the  others  severally  or  against  all  combined."  ^^ 

The  liability  of  partners  for  a  debt  due  from  the  firm  being 
generally  considered  joint,  in  the  United  States,  it  has  often 
been  held  that  if  an  abatement  on  account  of  non-joinder 
is  not  pleaded,  and  a  judument  obtained  against  one  or 
more  of  the  partners,  no  further  suit  will  lie."^'  In  Exchange 
Bank  v.  Fordy^  a  person  brought  a  suit  agaiiist  three 
partners  on  a  note,  obtained  judgment  against  two  of 
them,  continuing  the  case  against  the  third,  and  afterwai-ds 
amended  the  plaint,  abandoning  the  claim  upon  the  note  and 
suing  upon  the  original  debt  for  which  the  note  had  been 
given;  and  it  was  held  that  the  tiiird  partner  might  set  up 
in  bar  of  the  suit  the  judgment  recovered  against  the  other 
two.  If  a  judgment  is  p.issed  on  a  confession  of  one  member  of 
a  firm,  his  co-partners  will  neither  be  bound  by  the  judgment, 
nor  be  liable  to  any  other  action  upon  the  same  liability. ^"^  A 
judgment  against  the  known  members  of  a  partnership  dis- 
clMrgesthe  dormant  mem'iers,"  and  the  pUintiflTs  ignorance  at 
the  time  when  the  first  suit  is  brought  of  the  other  persons  bound 
does  not  affect  the  application  of  the  doctrine  of  merger.^ 

292.     The  rule  established  by  these  decisions,  though 

sometimes  condemned,  still   retains  its 

Exceptions  to  the  rule     sway  both  in  England  and  the    United 

of  bar  for  jointnesB     States,  subject  to    Certain  exceptions 

int^or         ""         and  restrictions    to    which   it  has  from 

time   to   time  been  suhjected.*^     It   is 

thus    generally    recognized    that    a   judgment    against   i\ 

surviving   partner    does   not    bar  proceedings  against  the 

estate   of    the    deceased    partuer,*«   and    it    matters    not 

which  is  first  made  liable,  and  this    has  been  justified  on 

the  ground  that   •*  the  joinder  of  a  contract  is  severed   by 

the  death  of  one  of  the  joint  debtors."^^ 

N  This  exoeption  was  based  on  the  ground  of  the  peculiar  doctrines  of  the  Engliah 
Courts  of  Equity,  in  the  equitable  machinery  employed  by  which,  Bowcn,  L.  J.,  ol>servcd 
in  re  Hodgson,  *•  It  seems  to  me  that  there  is  sufficient  flexibility  to  prevent  injustice  l>eing 
done  to  other  third  parties  ;  and  I  can  see  no  reason  for  applying  in  all  its  fiertM'  Mverily 
tho  doctrine  of  res  judwataAi  you  can  do  complete  justice  without  applyint;  that  doc- 
trine." In  that  case  all  the  Judpros  agreed  upon  tho  existence  of  that  rxccption.  though 
on  somewhat  different  grounds.  Sir  James  Hannen  thought  that  it  had  Ixion  r«'«'ognizcti 
evon  in  Kendall  v.  Jlnniilton^  ami  he  cited  with  approval  the  observatinrw  of  Lord  Justire 


41  jADscn  r.  Grimshaw.  12')  111.  4<J8. 

Wilson  r.  BuelU  20  N.  B.  R.  231. 

Lftnca-  V  Bandow.  48  Win.  C3S. 
u  Averlll  r.  Loucks,  «  Bftrb.  19. 

Crosby  v.  Jeroloman,  37  Ind.  27fi. 

HUrglns,  3  De  G.  &  J.3J. 
»»3Pac.  R. 
44  Kortb  V.  Madge,  81  Am.  D«>c.  441. 


*»  Fr.  Jud.  405. 

««  Moalc  r.  nolli«s-33  Am.  J)«:.  684  ; 

Robertfion  r.  Smith,  9  .^m.  Dec.  217. 

Smith  r.  Bliwk,  1 1  Am.  J^hj.  6J*«. 
4*  rUe  27  L.  J.  Bank.  29. 
«•  In  re  Hodeson.  31  Ch.  D.  177. 

Devol  V.  Hklstwd,  !«  Ind.  2s7. 
«•  Walls  Bm.  Jud.  36. 
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It  is  also  generally  agreed  upon  that  where  a  suit  was 
brought    against    two   joint    promisors,     but    proceeded 

Cotton,  who  in  that  case  had  said :  "  It  is  now  well  established  that  a  Court  of  Equity 
does  treat  the  estate  of  a  deceased  partner  as  still  liable  to  the  partnership  creditoifs, 
though  at  law  the  suryivor  has  become  solely  liable.  And  it  must  now  be  considered  as 
established  that  the  partnership  creditor  may  obtain  relief  against  the  estate  of  the  de- 
ceased partner  without  having  exhausted  his  remedy  against  the  surviyor It 

is  unnecessary  to  go  through  the  numerous  cases  which  were  cited  during  the  argument, 
but  it  will  be  right  to  refer  to  the  cases  of  the  Liverpool  Borough  Bank  v.  Walk&r^^  and 
Jaoomb  ▼.  Ha/rwoody^'^  as  in  those  cases  judgments  recovered  against  some  of  several 
partners  were  held  not  to  be  a  bar  to  proceedings  in  Eqtiity  against  the  estate  of  a  de- 
ceased partner.  But  in  eadi  of  those  cases  the  judgment  was  not  recovered  until  after 
the  death  of  the  partner,  against  whose  estate  the  creditor  was  seeking  relief  ;  and  the 
cases,  in  which  relief  has  l^en  given  in  Equity  against  the  estate  of  a  deceased  partner, 
certainly  establish  that  from  and  after  his  death  his  estate  is  subject  to  a  separate  or 
several  liability.*'  Sir  James  Hannen  added  :  ^'  Now  this  view  .of  the  law  is  adopted  by 
almost  every  member  of  the  House  of  Lords  who  took  part  in  the  affirmation  of  the  de^ 
cision.  It  is  stated  by  Lord  Cairns,  by  Lord  Hatherley,  by  Lord  Selbome,  and  by  Lord 
O'Hagan,  and  finally  by  Lord  Blackburn,  who  says  that  he  had  been  convinced  in  the 
course  of  the  argument,  by  Mr.  Rigby  that  that  was  the  law  ;  and  it  would  be  impossible 
for  us  to  resist  such  a  con8e7tsu4  of  opinion  of  such  high  authorities  as  these.  We  come, 
therefore,  without  any  hesitation,  to  the  conclusion  that  this  is  the  correct  view  of  the  law. 
It  was  argued  here  that  there  was  a  difference  between  this  case  and  the  cases  cited,  inas- 
much as  the  judgment  recovered,  or  that  which  is  said  to  make  the  transaction  a  re* 
judicata^  namely,  the  proof  against  the  estate  of  the  son  John,  took  place  before  the 
action  was  brought  against  the  surviving  partner  James  ;  but  we  are  of  opinion  that  that 
difference  in  the  order  of  events  can  make  no  dijQterence  in  the  principle.  What  is  clearly 
established  by  the  decision  which  I  have  referred  to  is  this,  that  in  the  case  of  a  deceased 
partner  there  is  a  concurrent  remedy  against  his  estate  and  against  the  surviving  partner, 
and  we  can  see  no  reason  why  the  order  of  events,  where  several  remedies  are  pursued, 
can  make  any  difference  as  to  the  liability  of  the  assets  of  the  surviving  partner.** 
Bowen,  L.  J.,  on  the  other  hand,  said :  "  That  Kendall  v.  Hamilton  has  nothing  to  do 
with  the  pursuit  of  a  remedy  against  the  estate  of  a  deceased  partner.  An  attempt  had 
been  made  inter  vivos  to  extend  beyond  what  was  legitimate  the  doctrine  that  partner- 

slrip  debts  are  joint   and  several It  appears  to  me  that  Equity,  although 

it  fdlows  the  pursuit  of  a  remedy  against  the  estate  of  a  deceased  partner,  does  not  con- 
sider the  debt  of  the  deceased  partner  as  a  joint  and  several  debt,  but  only  gives  the 
right  to  pursue  the  remedy  of  a  joint  debt  as  if  It  were  a  several  debt  so  far  as  Sie  rights 
aui  liabuilies  of  the  other  joint  debtors  are  not  disturbed  or  prejudiced.  It  seems  to  me 
that  Lord  Selbome*s  language  really  shows  that  that  is  the  true  view.  He  savs :  *  As  in 
several  other  well-known  daases  of  cases  (of  which  mortgages  and  security-bonds,  with 
penidties,  may  be  taken  as  examples),  equity  controls  the  operation  of  a  legal  contract 
so  as  to  give  effect  to  the  purposes  and  objects  to  which  it  was  meant  to  be  subsidiary, 
so  in  these  partnership  cases  it  controls,  inter  mercatores,  the  legal  efEect  of  survivorship. 
If  that  is  the  principle  of  the  rule,  it  is  one  which  arises  upon  death  only.  The  partner- 
ship is  dissolved  by  death;  but  in  Equity  it  is  t^en  as  still  subsisting,  for  every 
purpose  of  liquidation,  just  as  if  it  had  been  dissolved  inter  vivos,  and  the  creditors  are 
taken  as  still  creditors  of  that  partnership.  What  was  before  joint  thus  becomes  several, 
by  the  dissolution,  and  by  the  exclusion  in  Bqui^  of  the  survivorship  which  takes  effect 
in  law.*  It  seems  to  me  that  Equity,  although  displacing  the  ef^t  of  survivorship  when 
there  is  a  death,  would  never  give  such  effect  to  the  death  of  one  man  as  to  prejudice  the 
rights  of  another,  and  ought  only  to  regard  the  effect  of  death  as  converting  a 
joint  into  a  several  death  so  far  as  the  interests  of  the  other  joint-debtors  are  not  pre- 
judicially affected Taking  those  two  cases  (Liverpool  Borough  Bant  v. 

Walker,  ^*  and  Hills  v.  ItBae  &'  )  together,  the  result  appears  to  me  to  show  that  the 
debt  is  still  to  a  certain  extent  a  joint  debt,  and  as  Lord  /ustice  Cotton  has  expressed  it, 
that  Equity  recognize  it  as  a  joint  debt,  though  it  will  allow  the  separate  remedy.**  In 
support  of  the  same  view,  Fry,  L.  J.,  said :  "  It  appears  to  me  that  the  Court  of  Chancery 
and  the  Chancery  Division  of  the  High  Court  have  forced  the  remedies  against  the  estate 
of  a  deceased  partner  subject  to  two  conditions.  In  the  first  place,  they  have  required 
that  partnership  debts  shall  be  postponed  to  the  separate  debts.  The  second  condition  is 
this,— -liie  Courts  have  required  the  presence  of  the  surviving  partner  in  some  method, 
shape,  or  manner,  at  the  taking  of  the  aocounts  of  the  partnership.** 

••4DiiG.  ft  J..  34.  I       •S4De.€I.AJ.,84.  ~~^ 

•1  ITts.SMi.  asf.  I      n  0  Hare,  107. 

M 


Digitized  by 


Google 


746 


BAR  FOB  J0INTNE88  APPLIES  TO  JOINT  C0VTKACT8  Ul  I50IA. 


[a 


to  decision  against  one  only,  as  the  other  could  not  be 
found;  the  decision  will  not  bar  a  subsequent  suit 
against  that  other,  as  there  could  be  no  election  in  such 
a  case  to  proceed  against  one  for  a  discharge  of  that 
other.^*  iMr.  Wells  thus  says :  "It  has  been  held  that 
the  absence  from  the  jurisdiction  of  some  of  the  joint 
debtors  will,  from  the  necessity  of  the  case,  justify 
proceeding  against  those  within  the  jurisdiction,  so  that 
the  security  of  the  absentees  will  not  be  lost,  but  a 
subsequent  suit  may  be  brought  against  them."*'^^  As  a 
general  rule,  an  unsatisfied  judgment  against  one  joint  pro- 
misor is  no  bar  to  a  suit  against  the  other  who  was  at  the 
time  of  the  prior  suit  out  of  the  country  and  a  non-resident/^ 
Thus  Mr.  Black  says:  *' It  is  well  settled  that  an  un- 
satisfied judgment  against  one  of  two  joint  debtors  does 
not  bar  a  subsequent  action  upon  the  original  claim 
against  the  other,  where  the  latter,  at  the  time  the  first 
suit  was  brought,  was  without  the  jurisdiction  of  the  State 
and  consequently  beyond  the  reach  of  legal  service ;  in 
such  a  case  it  stands  in  the  same  situation  as  where  judg- 
ment has  been  rendered  in  a  suit  against  one  party  to  a 
joint  and  several  contractors"  For  an  instance  of  another 
exception  reference  may  be  made  to  the  case  ofBadetey  v. 
Consolidated  Bank,^^  in  which  Stirling,  J.,  held  that  the 
rights  of  a  surety  against  his  principal  not  being  iden- 
tical with  those  of  the  creditor,  a  decision  obtained  by  the 
creditor  against  one  of  the  principal  debtors  would  not  bar 
a  suit  by  the  surety  against  a  joint  debtor. 

293.     The  propriety  of  the  application  of  this  doctrine  in 
this  country  has  been  much  doubted,  and 

Bw for  jointness  applies     eminent    Judges    have    expressed    their 

to  loint  contracts  in  u       •  ^      -^    i    •  i       . 

British  India.  apprehensions  as  to  its  being  productive 

of  hardship    here.^     The  doctrine  has, 

however,  been  adopted,  and  the  decision  in  King  v.  Scare  is 

judicially  recognized  as  a  binding  authority  even  by  the  highest 

courts  in   this  country,  at   least,   in   cases  falling  within  the 

original  jurisdiction    of  the  Presidency    High  Court.     Thus 


»«  Oloott  V.  Little,  9  N.  H.  250. 

Tappan  p.  Baren,  6  Mass.  196. 
**  OXcoU  V.  Little,  9  N.  H.  361. 
»•  WelURe».Jad.37. 
•«  Tibbetta  v,  Shapleigh.  60  N.  H.  487. 
«•  Merrlman  v.iBakcr.ls  N.  E.  B.  90S. 


Yobo  p.  MoGtovern,  42  Ohio.  1 1. 

West  t.  Purbiah,  67  Me.  17. 
•»  84  Oh.  D.  636. 
•0  Hemendro  Ooomar  «.  BajendxtilaU, 

L  L.  B.  m  OaL  868.  Per  Markby,  J. 
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in  Hemendro  Coomar  v.  Rajendrolall^^  the  question  was 
whether  an  unsatisfied  decree  obtained  against  one  of  the 
partners  on  a  joint  promissory  note  executed  by  all  the  partners 
would  bar  a  suit  brought  upon  it  against  the  remaining  part- 
ners, and  it  was  conceded  that  the  question  was  to  be  deter- 
mined by  the  English  law  of  contracts,  except  so  far  as  the 
same  might  have  been  modified  by  the  Indian  Contract  Act. 
Mr.  Justice  Markby  said:  **I  think  it  impossible  to  deny  that, 
under  the  English  law,  this  suit  would  have  been  barred,  and 
notwithstanding  the  great  authority  of  Mr.  Justice  Willes, 
•  who  seems  to  think  otherwise,  I  should  say,  not  as  a  mere  rule 
of  procedure,  but  upon  principle  of  the  Law  of  Contract.  If 
this  were  a  mere  matter  of  procedure,  the  English  law  would 
not  necessarily  bind  us.  But  I  understand  Parke,  B/s 
judgment  in  King  v.  Hoare,  which  is  the  leading  authority, 
to  rest  upon  this  that,  under  a  joint  contra<:t  to  pay  a  sum 
certain,  there  is  but  one  single  obligation  which  may  indeed  be 

enforced  severally,  but  can  be  enforced  once  only 

Of  course,  in  all  questions  of  this  kind,  the  liability  must  de- 
pend ultimately  upon  the  intention  of  the  parties ;  but  I  con- 
sider that  it  is  now  finally  settled  by  the  law  of  England  that,  a 
joint  promissory  note  creates  an  obligation  which  can  be  sued 
on  once  only.  Mr.  Hill  contended  that  Sec.  43  of  the 
Contract  Act  did  away  with  the  rule  that  the  second  suit  was 
barred  in  such  a  case  as  this.  But  that  section  does  no  more 
than  place  the  liability  arising  from  the  breach  of  a  joint 
contract  and  the  liability  arising  from  a  tort  upon  the  same 
footing, — that  is  to  say,  that  each  wrong-doer  is  liable  to  be 
separatel}*  sued  in  respect  of  the  whole  liability.  But  it  does 
not  touch  that  which  has  been  determined  to  be  the  nature  of 
the  obligation  created  by  the  breach  of  contract, — namely,  that 
it  is  one  which  can  be  sued  on  once  only.  I  have  searched 
into  this  matter  with  some  care  in  order  to  see  if  the  rule  laid 
down  in  King  r.  Hoare  was  really  binding  upon  us,  because 
if  it  was  not,  I  think  it  would  require  some  consideration  how 
far  it  is  desirable  that  in  such  a  case  as  this  a  note  made  by  an 
ordinary  trading  partnership,  the  second  suit  should  be  barred. 
The  rule  laid  down  by  Parke,   B.,    in    King  v.   Hoare  is  very 

likely  correct  in  theory As  it  is,  however,    I 

am  bound  to  follow  that  decision,  and  to  hold  that  this  being 
a  case    governed  by   the  English   law,    the   learned    Judge 

<i  I.  L.  R.  Ill  Oftl.  353. 
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(Kennedy,  J.)  was  right  in  dismissing  the  suit."  Thia 
decision  was  followed  by  the  Madras  High  Couct 
also  on  the  Original  side  in  Ourusami  v.  SamurU^^^  in 
which  a  suit  against  a  father  for  a  family  debt  was  held 
to  bar  a  suit  tor  the  unsatisfied  portion  of  tbe  same  debt 
against  the  undivided  sons ;  and  Mr.  Justice  Muttusami 
Ayyar  said  : — '^  At  its  inception  each  obligation  was  single 
and  indivisible,  though  it  was  enforceable  jointly  against 
the  father  and  the  sons  or  against  any  of  them,  but  tlie 
plaintiff  was  entitled  to  sue  upon  it  but  once,  and,  as  he 
elected  to  sue  one  of  the  debtors  only,  it  was  exfaauated 
and  merged  in  the  judgment  against  the  father  •  .  •  The 
test  seems  to  be  whether,  according  to  the  intention  of 
the  parties,  a  single  obligation  was  created  as  against  all 
the  debtors  or  whether  a  separate  obligation  was  created 
against   each  of  the  several  debtors.'* 

In  the  mofussil  cases,  the  question  of  the  authority  of 
the  English  decisions  has  never  been  formally  decided  in 
the  affirmative.  Those  decisions  have  been  cited  in  some 
cases  as  binding  authorities,  but  no  opinion  was  expressed 
in  regard  to  their  force  as  such,  as  they  were  distinguished 
on  other  grounds.  In  Dhunput  Sing  v.  Sham  Soonder  *'  and 
in  Lawless  v.  Calcutta  L.  ^  S.  Go.y^'^  they  were  distinguished 
on  the  ground  that  the  liability  in  those  cases  was  not 
joint,  but  joint  and  several;  Wilson,  J.,  having  observed 
in  the  latter  case  :  "There  is  no  trace  in  this  case  of  a 
joint  liability,  the  claim  against  8.  was  as  banian,  and  the 
claim  against  L.  is  as  manager,  and,  as  such,  liable  for 
sums  which  came  to  his  hands.  The  liability  was  not 
joint,  (but  it)  is  distinct." 

In  Bhukhandas  v.  LeUlubhaf^  also,  the  subsequent  suit 
was  held  not  to  be  barred,  on  the  ground  that  the  defen- 
dant's liability  was  joint  and  several,  and  Bayley,  O.  C.  J., 
only  incidentally  observed,  in  delivering  the  judgment 
of  a  Division  Bench  of  the  Bombay  High  Court,  that 
**  the  case  of  King  v.  Hoare^  which  was  treated  as  a  bind- 
ing authority  in  the  case  in  the  House  of  Lords  o^  Kendall  v. 
Hamilton^  does  not  appear  to  have  been  cited,  or  to  have 
been  present  to  the  mind  of  the  District  Judge  when  he 
was     preparing   his  judgment.*'     In    Nobin    Chandra  v. 

«»  I.  L.  U-  V  Mad.  37.  I       «♦  I.  L.  R.  VII  Oal.  0J7. 
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In  Ramnath  Ray  v.  Ghunder  Sekhutj^^  Jackson  a»d 
Trevor,  J.  J.,  held  that  a  suit  against  the  obligor 
of  a  bond  would  not  bar  a  subsequent  suit  brought  to 
enforce  the  joint  liability  of  his  brothers  on  the  ground 
of  the  loan  having  been  made  for  the  interests  of 
the  family  ;  and  the  decision  was  based  directly  on  the 
ground  that  the  cause  of  action  in  the  two  suits  was 
not  the  same ;  Trevor,  J.,  having  said :  **  In  the  first 
the  non-payment  by  C.  was  the  cause  of  action;  and  he 
was  the  sole  defendant;  in  the  present  the  non-payment 
by  all  the  persons  who  are    defendants  is  the  cause  of 

action  and  the   four  brothers  are  defendants 

The  plaintiff  is  quite  at  liberty  to  try  to  make  that  a  joint 
liability  against  all  the  brothers  in  the  present  suit,  which 
he  made  only  a  several  liability  against  C.  in  the  first.'' 
Steer,  J.,  dissented  from  the  decision  on  the  ground  of  the 
identity  of  the  cause  of  action,  but  did  not  refer  to  any 
English  or  American  decision  in  support  of  his  view«  Nor 
were  any  of  the  decisions  referred  to  in  Nuthoo  Loll  v. 
Shmikee  LaUy  in  which  in  similar  circumstances  a 
deeree  on  a  mortgage-bond  against  the  obligors  was 
held  to  bar  a  suit  for  the  unsatisfied  portion  of  the  decree 
bronght  against  their  undivided  brothers  on  the  ground 
that  the  loan  for  which  the  mortgage-bond  was  given 
had  been  taken  for,  and  on  behalf  of,  the  family,  and  Sir 
Richard  Couch,  C.  J.,  in  delivering  the  judgment  of  the  Oourt 
eipressed  his  dissent  from  the  decision  in  Ramnaih  Roy  v. 
Chunder  Sekhurj^  and  said :  '^  If  there  be  a  joint  contract,  not 
a  joint  and  several  but  a  joint  contract — and  that  is  all  this 
can  be — and  the  party  sues  upon  it  and  gets  judgment,  he 
cannot  bring  a  fresh  .suit  against  the  parties  who  were  jointly 
liable,  but  were  not  inclnded  in  the  former  suit." 

294.     In  England  the  same   rule  is  held    to  apply  in 

the   case  of  suits  on    torts.     Thus,  in 

Bar  for  jointness  applies     Brinsmead  V.    Harrison,  the  defend- 

to  joint  tort-feasors  in  .       n         j    «  n    \         ^u    a. 

England  and  India.       3"^  alleged  by  Way   of  plea  that   an 

action  had  been   brought  for  the  same 

cause  against  another  wrong-doer,  and  a  judgment  obtained 

against  her,   which  remained   in  full   force,  and  the  Court 

of  Common    Pleas  held  that  th^  judgment,  even    without 


49IVW.11.M.  I     i«  X  B.  L.  R.  sot. 
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satisfaction,  was  a  bar.  On  appeal,^^  Eelly^  C.  B.,  said 
that  there  was  no  authority  against  that  view,  and  thatt 
if  the  plea  <*  were  held  not  to  be  a  defence,  the  effect 
would,  in  the  first  place,  be  to  encourage  any  number  of 
vexatious  actions  wherever  there  happened  to  be  several 
joint  wrong-doers.  An  unprincipled  attorney  might  be 
found  willing  enough  to  bring  an  action  against  each 
and  every  of  them,  and  so  accumulate  a  vast  amount  of 
useless  costs,  if  judgment  against  one  of  them  did  not 
operate  as  a  bar  to  proceedings  against  the  others.  The 
mischief  would  not  even  rest  there.  Judgment  having 
been  recovered  against  one  or  more  of  the  wrong-doers, 
and  damages  assessed,  if  that  judgment  afforded  no 
defence,  the  plaintiff  might  proceed  to  trial  against 
another  of  them,  and  the  second  jury  might  assess  a  differ- 
ent amount  of  damages.  Which  amount  is  the  plaintiff 
to  levy?  There  are  other  grounds  upon  which  it  would  be 
extremely    inconvenient  and    unjust  if  a  second   action 

could  be  maintained [n  the  absence,  therefore,  of 

authority  to  the  contrary,  and  upon  principle,  and  also 
upon  what  I  conceive  to  be  binding  authorities  in  its 
favour,  I  come  to  the  conclusion  that  such  a  plea  as  this 
affords  a  good  defence."  After  referring  to  the  decisions 
in  Brown  v.  Wootton  and  King  v.  Hoarcy  the  Chief  Baron 
added,  ^^  There  being,  then,  this  series  of  authorities, 
satisfactory  of  themselves,  and  having  the  sanction  and 
approval  of  Chief  Baron  Comyns  and  Lord  Wensleydale, 
notwithstanding  the  respect  we  entertain  for  the  opinions 
and  decisions  of  the  American  Courts,  where  a  different 
view  of  the  law  seems  to  be  entertained,  I  think  we  are 
bound  to  follow  those  of  our  own  Courts,  and  to  hold  that, 
upon  principle  as  well  as  upon  authority,  this  plea  is  a 
good  answer  to  the  action."  Blackburn,  J.,  further  said  : 
<<I  find  no  dictum  of  authority  and  no  decision  the  other 
way.  If  this  were  res  integraj^^  I  should  have  considered  the 
American  case  referred  to  ^^  entitled  to  great  respect.  But  for 
the  reasons  given  by  the  Court  in  Brown  v.  Wootton,  which 
works  no  injustice,  and  which  has  been  acted  upon  for  cen- 
turies, although  no  decision  of  a  Court  of  Error  has  been  pro- 
nounced upon  it,  I  think  we  are  bound,  even  sitting  in  a 
Court  of  Error,  to  decide  in  conformity   with  it/'    Lush,  J., 

niMiigflWM«.BWiop;WoiiiLU. 8.100.       |  \\^  ,  . 
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^bMiier  obderved :  **  The  judges  who  decieted  those  AmerieMi 
cines  seem  to  facrve  thought  .that,  by  holding  that  recovery 
against  one  of  two  wrong-doers  was  a  bar  to  an  action  against 
(he  other,  they  wonki  be  deciding  that  the  property  in  the 
dkattel  passed  by  the  recovery,  but  1  do  not  tbink  that  by 
my  means  foHows/*  ^ 

The  same  view  has  been  adopted  in  this  country. 
Thus,  in  Rahmvhhoy  v.  Turner^^^  Mr.  Justice  Scott 
said:  **From  the  following  cases — King  v.  Hoare ; 
Buckland  v.  Johnson ;  Brinsmead  v.  Harrison ;  KendaU  v. 
Hamilton ;  Gambefort  v.  Chapman^  it  appears  to  be  settled 
lisw  that  a  judgment  recovered  against  any  one  of  several 
joint  debtors  merges  the  remedy  fbr  the  joint  debt,  and  is 

n  The  theory  of  the  transfer  of  the  title  to  personal  property  bj  the  passing  of  a 
judgment  for  damages  for  its  misappropriation  by  the  defendant  was  f^vanced  in 
BMglaid  in  AMms  ▼.  BtoughtoHy^^  and  on  its  authority  by  Jervis^C.  J.,  in  BmckUmd 
T.  fyhmonJ'^  It  was  strongly  negatived,  however,  in  Brinsmead  v.  Marruan,  though 
thd  final  decision  in  that  case  turned  on  another  ground.  In  the  Court  of  Oonnnon 
PlQiia»  Willes,  J.,  after  showing  that  the  observation  as  to  the  transfer  of  the  title 
was  not  necessary  for  the  decision  in  either  of  the  cases  said :  *'  On  the  other  hand, 
there  is  a  series  of  decisions  shewing  that  a  mere  recovery,  without  aatistetioB,  hat 
not.  the  efEeot  of  ohanging  the  prepay.  In  Jenkins,  4th  Cent.  Case  88,  it  is  aaid : 
*  ▲.,  in  trespass  against  B.  for  taking  an  horse,  recovers  damages ;  by  this  recovery, 
and  execution  done  theieon,  the  property  of  the  horse  is  vested  in  B.  Sdlutie  prttU 
0mjftioni$  lo0o  Jutbetur.*  That  dootrine  is  acted  upon  in  Cooper  v.  Shepherd ;''''  imd, 
though  the  marginal  note  treats  the  reeorery  as  flanging  the  property,~a  doctrine 
^town  out  also  in  the  note  to  "Burnett  v.  Jlr<Mu{ao,^'-^the  plea  shewsthat  the  dami^gti 
w«(e  satisfied ;  and  the  judgment  of  Tindal,  G.  J.,  shows  that  the  property  vests 
in  the  defendant  only  *on  payment  of  the  damages.*  To  the  same  elrect  are  the 
4ihttfmti«DB  of  Holroyd,  J.,  in  Morria  v.  lUhimon.''^  *  Wherein  trover,' he  says^  'the 
full  value  of  the  article  has  been  recovered,  it  has  been  held  that  the  property  is 
changed  by  Judgment  and  satisfaction  of  the  damages.  Unless  the  full  amount  is 
xiMovered,  it  woold  not  bar  even  other  actions  in  trover.*  To  the  same  efEsct  is  the 
note  in  2  Wms.  Saund.  47  cc,  n.  (z).  It  may  also  be  proper  to  refer  to  the  note  to 
the  case  of  Holmee  v.  WUeon^^  in  which  the  law  is  stated  by  the  reporters  |m>baUy  at  the 
tugfestiOD  of  one  of  the  judges.**  On  appeal,  Mr.  Justice  Lush,  ezprossed  his  concuRenoe 
with  that  view,  and  Mr.  Justice  Blackburn  felt  inclined  to  do  that.  In  Drake,^  ^  the  Court 
ictnally  held  the  same,  and  Sir  Qeorge  Jessel,  M.  R.,  said :  **  After  the  deci8k>n  in 
/frimfMad  v,  Morrison,  we  are  bound  to  hold  that  the  property  was  never  divested  from 
J)rahe.  He  had  the  property,  unless  something  which  be  did  under  the  judgment 
divested  it  from  him.  It  &  dear  that  the  judgment  itself  dJd  not  divest  the  propotgr. 
Hd  the  exeention  divest  ?  Upon  that  question  the  authority  of  Brinemead  v.  Harriton 
is  distinctly  in  point.  It  shews  that  the  execution  does  not  divest  the  property  unless 
tkttelssatfsfactfon  of  the  judgment.  There  are  several  ways  in  which  aa  ezecutioti 
might  produce  nothing.  One  way  would  be  if  the  amount  produced  bv  the  sale  of  the 
goods  seized  did  not  cover  the  expenses  of  the  sale.  Another  way  would  be  if,  as  hap- 
pened in  the  piesont  case,  there  was  a  prior  act  of  bankrupt<^  which  nullified  the 
execution.  The  judgments  in  Brinemead  v.  Harrisony  and  espedallv  that  of  BIr.  Justice 
'  Wnies,  show  that  the  .^eory  of  the  judgment  in  an  action  of  detinne  is  that  it  is  a 
Uad  of  ittvehmtary  sale  of  the  plaintifiTs  goods  to  the  defendant.  The  plaintiff  wants  U> 
get  his  goods  back,  and  the  court  gives  him  the  next  best  thing,  that  is,  the  value  of 
the  goo£.    If  he  does  not  get  that  value,  then  he  does  not  lose  his  property  in  the 

&*'    These  dedstoiis  have  been  followed  in  this  country  also,  where  the  same  view 

been  taken  1^  the  High  Courts  at  Calcutta^'  and  Bombay  ** 

*»I.L.B.XTVBom!416.'  j       «•  8  B.  &  G.  IM. 
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a  bar  to  an  action  against  a  co-debtor  upon  the  joint  lia- 
bility, and,  similarly,  in  a  matter  of  tort  feasance  a  judg- 
ment against  one  of  several  wrong-doers  is  a  bar  to  an 
action  on  the  same  matter  against  the  others.  Brinsmead 
V.  Harrison  settled  the  point  that,  after  recovering 
judgment  against  one  wrong-doer,  a  plaintiff  cannot  sue 
the  other  for  the  same  matter,  even  if  the  judgment 
in  the  first  action  remains  unsatisfied.  In  Bigelow  on 
Estoppels^^  the  principle  is  thoroughly  discussed,  and  it 
appears  that  American  law  now  follows  King  v.  Hoare 
in  questions  of  joint  debtors,  although  it  holds  joint 
wrong-doers  to  a  joint  and  several  liability.  The  rule  of 
King  v.  Hoare  applies  in  both  respects  in  India.  Sec- 
tion 43  of  the  Contract  Act  IX  of  1872  is  not  per- 
haps quite  clear  whether  a  complete  adoption  trom 
the  English  rule  is  intended.  But  the  Calcutta  Court 
{Hemendro  Coomar  v.  Rajendrolall)  has  distinctly  followed 
the  English  law,  and  I  shall  do  the  same,  and  hold 
that  such  of  the  wrongs  alleged  in  this  suit  as  were  of  a 
joint  character  and  were  adjudicated  upon  in  the  last  suit 
were  extinguished  by  the  former  judgment.'' 

295.     Some  American  decisions  also  followed  the  English 

rule ;  °*  but,  as  observed  by  Mr.  Black,* 

Bar  for  jointness  does     "  It  is  settled  by  the  vast  preponderance 

not  apply  in  case  of     of  authority  in  this  country,  that  where 

torts    in    the  United  ,        -^  •     ^1  •    . 

g^j^^g  several  persons  engage  m  the  commission 

of  a  trespass,  their  liability  is  not  merely 
joint,  but  joint  and  several,  and  the  plaintiff  may  maintain  his 
action  against  one  or  more  or  all  of  them;  and  consequently  a 
judgment  recovered  against  one  of  the  joint  trespassers,  but 
not  satisfied,  is  no  bar  to  other  actions  for  the  same  trespass 
against  the  others.®^"  In  Livingston  v.  Bishop, ^^  Chief  Justice 
Kent  expressed  his  dissent  from  the  decision  in  Brown  v. 
Wootton^  and  said  :  "  The  case  of  Brown  v.  Wootion  was 
clearly  introductory  of  a  new  rule.  It  is  laid  down  in  Brooke, 
Judgment,  pi.  98  that  if  two  commit  a  trespass,  I  can  have 
several  actions  against  them,  and  recover  the  entire  damages 
against  each,  and  hav^  execution  ;  and  one  defendant  cannot 
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plead  that  the  plaintiff  hath  recorered  against  the  other  for  the 
same  trespass  and  taken  him  in  execution.  And  in  Morton's  oose, 
Oro«  Eliz.  80,  it  was  even  made  a  question  by  one  of  the  judlgBes 
whether  a  judgment  and  execution,  with  satisfactioiiy  against  one 
joint  trespasser,  could  be  pleaded  by  another  trespasser,  but 
the  court  held  it  reasonable  that  it  should  be  a  bar.  And  many 
cases  subsequent  to  that  of  Brown  v.  Wootton  seem  to  disregard 
it,  and  to  make  the  satisfaction  against  one  trespasser  the  test  of 
the  plea.  Thus  in  Cocke  v.  JenneVy^^  the  court  held  that  if 
trespassers  be  sued  in  several  actions,  the  plaintiff  may  make 
choice  of  the  best  damages,  but  that  when  he  has  taken  one  satis- 
faction, he  can  take  no  more,  and  if  he  attempt  it,  an  amditt 
querela  will  lie.  Again  in  the  case  of  Corbet  v.  Barnes^^^  the 
court  said  that  for  one  assault  the  plaintiff  can  hare  several  actions 
and  recover,but  when  recovery  is  had  against  one,  and  satisfaction, 
the  plaintiffcannot  have  a  second  satisfaction,  any  more  than  where 
separate  suits  are  brought  upon  a  joint  and  several  obligation.  So 
late  as  the  case  of  Bird  v.  Eandall,^^  Lord  Mansfield  advanced 
the  same  doctrine,  and  observed  that,  in  case  of  a  joint  trespass, 
the  defendants  were  all  liable  to  the  plaintiff  and  he  might 
proceed  against  any  or  all  of  them  as  he  pleased,  yet  he  shall 
have  but  one  satisfaction  from  them  all.  1  am  therefore  inclined 
to  question  the  extent  of  the  decision  in  Brown  v.  Woottouj 
and  to  hold  that  a  recovery  against  one  joint  trespasser  is  not 
alone  abar  to  a  suit  against  another. ''  In  Wright  v.  Lathrop^^^ 
the  Supreme  Court  of  Ohio  said,  **  That  each  joint  trespasser 
is  answerable  for  the  act  of  nil,  and  that  the  plaintiff  may 
pursue  his  remedy  against  one  or  all,  is  unquestioned.  He  is 
entitled  to  a  compensation  in  damages  for  the  injury  he  sustained 
b)'  the  commission  of  the  trespass.  This  compensation  he  may 
recover  from  one  or  all  of  the  joint  tresspassers.  His  remedy 
against  them  severally  isconcurrent,  and  they  areywasicollateral 
securityforeach  other,  until  the  plaintiff  has  obtained  satisfaction. 
It  would  seem  to  follow  from  this  doctrine  that  a  recovery  of  a 
judgment  against  one  joint  trespasser  would  be  no  bar  to  a  suit 
and  recovery  against  another.  If  a  judgment  against  one  of 
several  joint  trespassers  is  of  itself  a  bar  to  all  legal  proceedings 
against  the  others,  it  will,  in  a  great  degree,  deprive  the 
plaintiff  of  his  right  of  bringing  several  suits,  and  of  his 
election  de  melioribvs  damniSj  as  each  defendant,  except  in  the 
suit  first  tried,  may  plead  puis  darrein  continuance  the  recovery 

••  Hob.  66.  I       •!  3  Burr.  1845. 

••  Wm.  JOD«ft,  877.  I       •'  16  Am.  Doo.  589. 
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in  that  Bi^lt  a8  a  bar  to  tbe  plaintiff's  fmther  proceeding,  thereby 
lin^iting  the  plaintiff  to  the  i^covery  of  a  single  verdict,  and 
subjiecting  hini  to  tbe  payment  of  costs  in  al|  the  suits  but  the 
one  first  tried/'  In  JLovejoy  v.  Murray ^^*  Mr.  Justice  Miller,  in 
delivering  tbe  judgment  of  the  United  States  Supreme  Court, 
stated  two  propositions  as  conceded  by  all  the  authorities,  namely: 
**  (1)  Persons  engaged  in  eoqimitting  the  same  trespass  s^re 
joint  and  several  trespassers  and  not  joint  trespassers  exclusii^Iy. 
Like  persons  liable  on  a  joint  and  several  contract,  they  may  all 
be  sued  }n  one  action,  or  pne  may  be  sued  alone,  and  cannot 
p^ead  the  non-joinder  of  the  others  in  abatement;  i^nd,  so  ^  is 
the  doctrine  of  /several  liability  carried,  that  the  defendants, 
vvrhere  more  than  one  are  sued  in  the  same  action,  may  sever  in 
their  ple^s,  and  tbe  jury  may  find  several  verdicts,  and 
on  several  verdicts  of  guilty  may  assess  different  sums  9S 
damages.  (2)  No  matter  hovi^  many  j judgments  may  be 
obtained  for  tljye  same  trespass,  or  what  varying  amounts  of 
those  judgments,  the  ptcceptance  of  satisfaction  of  any  one  of 
tbeni  by  the  plaintiff  is  a  sfitisfaction  of  all  the  others,  and  is  a 
bar  to  £^ny  other  action  for  the  same  cau^e/'  The  satisfacr 
tion,  however,  to  h^ve  this  effect  must  consist  of  ^n  actual 
paymisnt  of  the  amount  adjudged  for  d^mages.^  Mr»  Freeman 
further  points  out  that  the  argument  used  by  Kelly,  C.  6.,  in 
JSrinsmead  v.  Earrison  was  one  not  of  principle,  as  for 
that  it  must  bie  shown  that  the  cause  of  action  is  joint,  and 
npt  joint  and  several;  but  that  it  had  reference  only  to 
considerations  of  hardship  and  inqonveniepce^^^ 

In  Stone  v.  Dickins^n^  the  character  of  a  tort  as  joint  or 
several  was  diBcussed,  and  Chief  Justice  fiigelow  said  :  **  The 
alleged  trespasses  on  the  person  of  the  plain  tilT  were  simultaneous 
and  contemporaneous  acts,  corainitted  on  him  by  the  same 
person  aoting  at  the  same  time  for  each  and  all  of  the 
plpinti£&  in  tlie  nine  writs  upon  which  he  was  arrested  and 
imprisoned.  It  is,  then,  the  common  csase  of  a  wrongftil  and 
unlawful  act  committed  by  a  common  agent  acting  for  several 
and  distinct  principals.  It  does  not  in  any  way  change  or 
affieqt  the  injury  done  to  the  plaiptiff,  or  enhance  in  any  degree 
the  damages  which  he  has  suffered,  that  the  immediate  tres- 
passers by  whom  tbe  tortious  act  was  done  wei^  the  agents  of 
SjSFeral  dijforent  plaintiffs  who,  without  pre-concert,  had  sued 
op.t  sepai^te  writs  against  him.    The  measure  of  his  indemnity 

—  9  WaIL  1.  I       ••  Fr.  Jod.  411 
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cannot  be  made  to  depend  on  the  number  of  principals  who 
employed  the  officers  to  arrest  and  imprison  him.    We  know 
of  no  rale  of  law  by  which  a  single  act  of  trespass  committed 
by  an  agent  can  be  multiplied  by  the  number  of  principals  who 
procured  it  to  be  done  so  as  to  entitle  the  party  injured  to  a 
compensation  graduated,  not  according  to  the  damages  sustain- 
ed, but  by  the  number  of  persons  through  whose  instrumentaKty 
the  injury  was  inflicted.     The  error  of  the  plaintiff  consists  in 
supposing  that  the  several  parties  who  sued  out  writs  against 
him  and  caused  him  to  be  arrested  and  imprisoned  cannot  be 
regarded  as  co-trespassers,  because  it  does  not  appear  that  they 
acted  in  concert  or  knowingly   employed   a  common   agent. 
Such  pre-concert  or  knowledge  is  not  essential  to  the  commis- 
sion of  a  joint  trespass.     It  is  the  fact  that  they  all  united  in  the 
wrongful  act,  op  set  on  foot  or  put  in  motion  the  agency  by 
which  it  was  committed,  that  renders  them  jointly  liable  to  the 
person  injured.     Whether  the  act  was  done  by  the  procurement 
of  one  person  or  of  many,  and  if  of  many,  whether  they  acted 
with  a  common  purpose  and  design  in  which  they  all  shared, 
or  from  separate  and  distinct  motives,  and  without  any  know- 
ledge of  the  intentions  of  each  other,  the  nature  of  the  injury 
is  not  in  any  degree  changed,  nor  the  damages  increased  which 
the  party  injured  has  a  right  to  recover.     He  may,  it  is  true, 
have  a  good  cause  of  action  against  several  persons  for  the  same 
wrongful  actt  and  a  right  to  recover  damages  against  each  and 
all  therefor,  with  a  privilege  of  electing  to  take  his  satisfaction 
de  melioribus  damni$.    But  there  is  no  rule  of  law  by   which 
he  can  claim  to  convert  a  joint  into  a  several  trespass,  or  to 
recover  more  than  one  satisfaction  for  his  damages  when  it 
appears  that  he  has  suffered    the    consequence  of  a  single 
tortious  act  only....«.No  one  would  say  that  he  could  recover 
satisfaction  from  each  of  the  persons  liable  to  an  action.     When 
the  damages  suffered  by  him  had  been  once  paid   by  any  one 
of  those  who  procured  the  commission  of  the  trespass,  he  could 
not  claim   to  recover  them   again   from  each  of  the  others. 
The  law  will   not  permit  a  party   to  receive  anything  more 
than  a  compensation  for  an  injury.  Where  there  has  been  only 
one  wrongful  act,  there  can  be  but  one    full  and  complete  in- 
demnity.  When  that  is  obtained,  the  party  injured  has  exhaus- 
ted his  remedy.'*    Mr.  Wells  hasexpressed  a  strongdissent  from 
that  view,  and  said  :     "To  me  at  least,  it  is  quite   inconceiv- 
able that  there  can  be  a  joint  liability  created  without  a  jobt 
act,  or  that  ^there  can  be  a  joint  act  without  any  concurrence 
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of  will,  or  }>urpo8e,  or  any  conce^  or  voluntary  combination 
of  effort  or  movement  tending  Resignedly  to  a  common  end. 
Surely,  it  mnst  be  so  that  in  every  compound  trespass,  so  to 
speak,  there  mnst  be  as  many  trespasses  as  there  are  inde- 
pendent acts,  and  as  many  independent  acts  as  there  are 
independent  actors.  Now  take  the  case,  wherein  the  decision 
was  rendered,  and  we  find  nine  different  person  acting 
independently  in  taking  out  writs  and  having  them  executed 
without  any  union  of  purpose  or  concert  of  plan  or  pursuit. 
The  elements  of  simultaneous  time,  sameness  of  the  agent, 
and   accidental  coalescing  in   the   result  are  not  sufficient  to 

make  the  actions  or  the  trespasses  joint In   reality 

the  trespass  was  in  suing  out  the  writs  unlawfully,  which  led,  in 
the  regular  operation  of  the  act,  to  the  consequence  of  imprison- 
ment. If  the  suing  out  of  the  writs  was  unlawful,  the  conse- 
quence was  unlawful,  otherwise  not.  Nor  am  I  able  to  see 
Imything  incongruous  in  the  supposition  that  a  nine-fold 
exaggeration  might  result  by  taking  out  and  executing  nine 
different  writs  which  deprived  the  plaintiff  of  his  personal 
liberty  for  years.  In  this,  the  damages  are,  of  necessity, 
exemplary,  and  not  regulated  by  any  standard  of  value,  such 
as  there  is  in  the  case  of  an  attachment  of  a  horse,  cited 
as  an  illustration  by  the  court The  long  im- 
prisonment endured  by  the  plaintiff  justifies  the  supposition 
that  the  combination  of  writs  did  proportionately  exaggerate 
the  trespass.  The  contemporaneousness  thereof  would,  of 
course,  make  the  estimation  of  damages  difficult,  but  this 
difficulty  could  not  make  the  accidental  coalescing  of  results 
a  joint  trespass.  As  to  the  officer  he  would  be  protected  by 
the  process  of  the  court,  unless  it  were  void  on  its  face.  But  if 
he  wilfully  and  knowingly  received  and  executed  void  writs  to 
oppress  the  judgment-debtor,  I  see  no  reason  why  he  should 
not  be  made  to  pay  just  damages  for  each  illegal  writ  he  put 
into  execution,  and  so  be  made  to  pay  nine  times  as  much  for 
nine  as  he  would  for  a  single  one.''  »7 

It  has  been  held  in  the  United  States  in  some  cases  that 
taking  out  execution  against  one  tort-feasor  will  bar  a  suit 
against  the  others  joint  with  him  in  the  tort.^^  The  weight  of 
authority  is,  however,  against  that  view,^  which  was  attempted 
to  be  established  only  on  the  ground  of  election.     But  if  mere 

•t  Wella.  Bee.  Jod.  4B-».  I      _  Ifvlngrtone  ».  BWwpj  8  Am.  Deo.  880. 
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decdoa  to  pursue  one  trespasser  were  binding  on  the  plaintiff 
as  a  release  of  all  the  co-trespassers,  that  election  must  be  as 
obvious  when  the  suit  is  prosecuted  to  final  judgment  as  when 
the  plaintiff  takes  the  first  step  towards  its  enforcement.      If» 
on  the  other  hand,  such  election  does  not  involve  the  several 
causes  of  action  against  the  other  trespassers  prior  to   the 
issuing  of  an  execution,  it  is  difficult  to  perceive  why  or  how 
that  event  necessarily  involves  them.''     Mr.  Freeman   says: 
^*  How  vain  and  delusive  that  law  must  be  which  declaree  the 
right  of  an  injured  party  to  proceed  severally  against  every 
person  concerned  in  committing  an  injury;  which  sustains  hin 
until  the  liability  of  every  wrong«doer  is  severally  determined 
and  evidenced  by  a  final  judgment;    and  which,  after  thus 
'  holding  the  word  of  promise  to  his  ear,  breaks  it  to  his  hope,' 
by  forbidding  him  to  attempt  the  execution  of  eith^  judgment, 
upon  penalty  of  rdeasing  all  the  others.     Plaintiff  can  have 
but  one  satisfaction  for  each  trespass,  whether  he  has  recovered 
several  judgments  or  none.     Such  satisfaction  abates  all  actions 
pending,  and  discharges  all  judgments  obtained,  against  co- 
trespassers,  ^<»  except  as  to  costs,  which  it  seems  may  be  collect- 
ed upon  each  judgment.^   Pursuing  trespassers,  or  any  of  them 
severally,  is  a  conclusive  election  to  consider  the  trespass  as 
several,  and  is  a  bar  to  a  joint  action  subsequently  instituted/'^ 

An  exception  has  also  been  attempted  to  be  made  in  the 
United  States,  in  regard  to  the  suits  for  the  value  of  property 
injured  or  recovered,  on  the  ground  that  the  judgment  in  sudb 
a  case  vests  the  title  to  the  property  in  the  defendant,  <^  that  as 
it  would  be  unjust  for  the  defendant  to  acquire  title  to  the 
property  taken  or  injured,  while  others  might  be  made  to  pay 
the  entire  value  thereof  in  a  subsequent  action,  the  plaintiff  could 
not  be  allowed  to  p^oc^ed  against  any  person  concerned  in  the 
trespass  or  conviersion  and  not  included  in  the  first  action." ' 
But  the  American  Courts,  like  the  Courts  in  England 
and  India,  are  now  agreed  that  the  mere  judgment  does  not 
vest  the  titie  to  the  property  in  the  defendant,  that  the  title  is 
transferred  to  the  defendant  only  whra  the  judgment  is  satisfied, 
and  that  until  such  payment,  there  is  no  obstacle  to  prevent 
him  from  seeking  redress  in  tiie  courts  against  any  one  origi- 
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nally  liable.^  Bat  when  the  judgment  has  been  paid,  the  title 
to  the  property  is,  for  most  purposes,  vested  in  the  defendant  by 
relation  at  the  date  of  the  oon  version.  The  plain U£F  elects  by 
his  proceeding  against  the  defendant  to  compel  the  latter  to 
become  a  purchaser  of  the  property  and  to  pay  its  value  at  the 
date  of  the  conversion.  When  the  plaintifi  has  succeeded  in 
compelling  this  involuntary  purchase  and  payment,  the  title 
thereby  acquired  by  the  defendant  relates  back  to  the  date  of  the 
conversion,  because  that  is  the  period  at  which  the  plaintiff  has 
chosen  to  treat  the  property  as  purchased  from  him  by  the 
defendant.* 

B. — BAR  IN  THE  SAME  SUIT. 

296.     Reference   has   been    made  in   Chapter   11^  lo  a 

principle  analogous  to  that  oiresjudicatay 

An  order  passed  in  exe-     under  which  a  decision   in  a  prior  staee 

cution  proceedings  is     ^^  ^  ^j^j,  ^^j^  ^^   ^^j,     proceeding   in  re- 

binding  on  parties  m  ,  ^  •    x    •    i    i  i        i        °. 

all  subsequent  stages  ga^'d  to  any  pomt,  IS  held  to  be  a  bar  to  a 
of  the  proceedings.  fresh  decision  on  that  point  in  all  the 
subsequent  stages  of  that  suit  or  proceed- 
ing. The  principle  has  most  often  come  into  application  in 
execution  proceedin6:s.  The  leading  decision  on  the  subject 
is  that  of  Mungul  Pershad  JDichit  v.  Grija  Kant  Lahiri^^ 
in  which  an  order  of  the  attachment  of  the  judgment-debtor's 
property,  on  an  application  for  the  execution  of  a  decree,  was 
held  to  bar  the  contention  in  a  subsequent  stage  of  the  execu- 
tion proceedings  that  the  said  application  was  barred  'by 
Limitation  Law,  and  on  that  account  could  not  revive  the 
period  of  limitation  for  a  subsequent  application.  Sir  Barnes 
Peacock  in  delivering  the  decision  of  their  Lordships  of  the 
Privy  Council  said:  **The  Subordinate  Judge  had  jurisdiction 
upon  the  petition  of  the  8tli  October  1874  to  determine 
whether  the  decree  was  barred  on  the  8th  October  1871,  and 
he  made  an  order  that  an  attachment  should  issue.  He 
whether  right  or  wrong,  must  be  considered  to  have  determined 
that  it  was  not  barred.  A  judge  in  a  suit  upon  a  cause  of  ac- 
tion  is  bound  to  dismiss  the  suit,  or  to  decree  for  the  defendant, 
if  it  appears  that  the  cause  of  action  is  barred  by  limitation  J. 
But  if,  instead  of  dismissing  the  suit,  he  decrees  for  the  plaintiff,"^ 

♦  Spivey  v.  Morris,  M  Am.  Dec.  S34.  l  SULouls  Ry.  Oo.  v.  McKinaey,  82  Am.  St  Reti 
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his  decree  is  vi^lid,  unless  reversed  upon  appeal;  and  the 
defendant  cannot,  upon  an  application  to  execute  the  decree, 
set  up  as  an  answer  that  the  cause  of  action  was  barred  by 
limitation." 

This  decision  has  been  followed  repeatedly  at  their  Lord- 
ships' Board  as  well  as  by  the  High  Courts  in  India.  Thus,  in 
Bam  Kirpal  v.  Aup  Kuari,^  a  District  Judge  decided  that  a 
certain  decree  he  was  executing  had  awarded  future  mesne 
profits,  and  the  decision  was  not  appealed  against ;  and  their 
Lordships  of  the  Privy  Council  held  that  no  court  could  after 
that  decide  that  the  decree  had  not  awarded  future  mesne 
profits.  Sir  Barnes  Peacock,  in  delivering  their  Lordships' 
judgment,  said  :  ^^  It  was  as  binding  between  the  parties  and 
those  claiming  under  them  as  an  interlocutory  judgment  in  a 
suit  is  binding  upon  the  parties  in  every  proceeding  in  that 
suit,  or  as  a  final  judgment  in  a  suit  is  binding  upon  them  in 
carrying  the  Judgment  into  execution."  On  the  same  principle, 
their  Lordships  in  Beni  Bam  v.  Nanhu  Mal^'^  held  that  an  order 
to  the  effect  that  the  amount  of  a  decree  was  under  the  terms 
of  the  decree  payable  with  interest  would  bar  the  raising  of  the 
same  <)uestion  as  to  the  interest  in  subsequent  execution- 
proceedings. 

In  India,  the  case  of  Bandey  Karim  v.  Bomesh  Ghunder^^ 
was  the  exact  converse  of  the  leading  decision,  and  Pield,  J.,  in 
delivering  the  judgment  of  the  Calcutta  High  Court,  after 
referring  to  it,  said :  **  By  the  same  course  of  reasoning,  inas- 
much as  the  Subordinate  Judge  decided  on  the  5th  of  March 
1881  that  the  decree  was  then  barred  by  Limitation,  and  as 
that  order  has  become  final,  the  decree-holder  cannot  now, 
upon  the  application  of  the  7th  of  April  1881,  be  heard  to  say 
that  it  is  not  barred  by  Limitation."  The  facts  of  the  case  of 
Manjunath  v.  Venkaiesh}^  were  similar  to  those  of  the  above 
case,  and  the  Bombay  High  Court  held  that  a  decision  as  to  a 
certain  application  for  execution  being  barred  by  Limitation 
would  bar  a  plea  in  the  subsequent  stages  of  the  execution- 
proceedings  as  to  that  application  not  having  been  so  barred. 
Mr.  Justice  Melvill,  in  delivering  the  judgment  of  the  High 
Court,  after  observing  that  the  leading  decision  would  alter 
the  contrary  practice  that  had  prevailed  before,*^  said:    "  This 

•  L.  R.  XI  L  A.  37.  :  ^*  ^*^^  Gopal  «'•  Gancshdas,    Vm  B.  H.  0.  R. 
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(Privy  Council)  judgment  goes  no  further  than  to  ascribe 
the  effect  of  res  judicata  to  a  decision,  whether  express  or 
implied,  that  an  application  is  not  time-barred.  But  it  seems 
to  be  a  necessary  conclusion  that  the  same  effect  must  be 
given  to  a  decision  that  an  application  is  time-barred.  If  a 
decision  be  valid  and  binding,  although  it  may  be  erroneous, 
when  it  is  given  in  favor  of  one  party,  it  cannot  be  less  so  when 
it  is  in  fevor  of  the  other  party  ....  It  appears  to  us  that 
it  would  be  anomalous,  and,  we  may  add,  inconvenient  and 
unjust,  if  a  judgment-creditor,  whose  decree  had  been  declared 
by  a  subordinate,  but  competent,  court  to  be  time-barred,  and 
who  had  acquiesced  in  such  decision,  or  had  failed  to  get  it 
reversed  in  appeal,  were  to  be  allowed  to  go  again  to  the 
Subordinate  Court  with  another  application  for  execution, 
and  ask  that  Court  to  determine  that  the  previous  decision, 
though  perhaps  confirmed  by  the  High  Court  or  Privy  Coun- 
cil, was  erroneous  and  of  no  effect."  in  Ckathappan  v. 
Pydel^^^  the  Madras  High  Court  held  that  a  decision  in  prior 
execution-proceedings  as  to  certain  property  of  the  judgment- 
debtor^s  family  being  liable  to  attachment  and  sale  in  execu- 
tion of  a  decree  against  the  judgment-debtor  was  res  judicata 
in  regard  also  to  the  attachment  of  the  other  property  of  that 
same  family  in  execution  of  that  same  decree.  So  also  in 
Sher  Singh  v.  Daya  Ram^^^  in  which  an  application  for 
execution  though  barred  by  Sec.  573  of  the  Civil  Procedure 
Code  had  been  proceeded  with,  the  High  Court  held  that  the 
principle  of  their  Lordships'  decision  prohibited  the  court 
*^  from  going  behind  a  formal  application  admitted  by 
a  court  executing  a  decree  in  which  a  notice  had  been 
issued  to  the  judgment-debtor  and  proceedings  from  time  to 
time  have  been  taken  thereunder  in  execution  of  that  decree/' 
Similarly  in  Kishan  Sahai  v.  Aladad  Khan^^^  a  decision 
against  a  person  who  had  been  impleaded  in  the  appeal,  and 
therefore  remained  a  party  to  the  suit  on  remand,  was  held 
binding  on  him  in  execution-proceedings,  even  though  be 
had  not  made  his  defence  properly.  The  Panjab  Chief  Court 
also  in  Fakir  Baksh  v.  Mayadhari^^  held  that  an  order 
releasing  certain  property  from  attachment  in  execution  of  a 
decree,  on  the  ground  of  its  not  having  been  liable  to  such 
attachment,  would  bar  a  fresh  attachment  of  the  same  property 
in  execution  of  the  same  decree. 

ltI.L.B.XVlfad.40lL  I       it  I.  L.  B.  XIV  AIL  0i. 

i4LIkB.XmAai6«.  I       i«  1880  P.  B.  No.  4. 
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The  decision  of  their  Lordships  of  the  Privy  CooDcil  in 
Delhi  and  London  Bank  y.  Orchard^^  is  really  not  against  that 
view,  as  it  was  simply  to  the  effect  that  an  order  sending  an 
application  for  execution  of  a  decree  to  the  record-room  on  the 
ground  of  non-receipt  of  the  Commissioner's  sanction,  which 
was  required  under  a  local  law,  was  not  an  adjudication 
within  the  rule  of  res  judicata  or  within  Sec.  2  of  Act 
yilIofl859.  And  this  was  the  view  taken  of  their  Lord- 
ships' decision  by  the  Bombay  High  Court  in  Manjunatk 
V.  Venkatesh  Ootrind^^^  in  which  Melvill,  J.,  in  delivering 
the  judgment  of  the  Court  said,  that  **the  order  was  not  in  the 
nature  of  an  adjudication  at  all,  and  that  the  description 
of  it  in  the  head-note  to  the  Report  in  the  Indian  Appeals,  and 
still  more  the  description  in  the  head-note  to  the  Calcutta 
Report  is  incorrect,  and  gives  an  erroneous  idea  of  the  mean- 
ing of  the  Judicial  Committee's  observation.  The  Deputy 
Commissioner  did  not  in  fact,  decide  that  the   application    was 

time-barred,  nor  did  he  decide  anything We  do 

not  think  that  the  question,  whether  a  decision  that  an  applica- 
tion is  time-barred  is  res-judicata^  is  in  any  way  concluded  by  the 
observation  of  the  Privj'  Council  in  the  Delhi  and  London 
Bank  v.  Orchard.'^  To  some  extent,  the  Calcutta  High  Court 
also  held  the  same  in  Hurrosoondary  \ .  Jugobundhoo  ;'^in  which 
case  White,  J.,  in  delivering  the  judgment  of  the  Court,  afber 
referring  to  their  Lordships'  decision  said :  **  The  precise  ground 
upon  which  their  Lordships'  decision  proceeded  is  not  stated. 
Possibly,  it  may  have  been  that  the  refusal  of  the  application 
was  not  to  be  considered  as  an  adjudication  on  the  point.  But 
whatever  their  reasons  may  be,  the  case  is  a  clear  authority,  that 
the  application  which  the  appellants  made  (for  recovering  pro- 
perly of  which  possession  had  been  transferred  under  a  decree 
since  reversed)  on  the  23rd  May  1879  is  not  barred  by  the 
refusal"  of  their  previous  applications,  which  refusal  was  not  based 
on  the  merits  of  the  order.  This  decision,  however,  is  not  an 
authority  for  the  general  proposition  that  the  law  of  res-judicaia 
does  not  apply  to  proceedings  in  execution  of  decree ;  because  the 
learned  Judge  distinguished  a  previous  case  on  appeal  from  Ap- 
pellate order  No.  169  of  1878,  in  which  he  and  Mitter,  J.,  had 
held  *  that  a  question  decided  in  the  course  of  prior  execution 
proceedings  was  deemed  res-judicata^  and  could  not  be  raised 
again  in  subsequent  proceedings.'    But  that  was  a  very  different 

1'  L.  R.  IV  I.  A.  127.  I        J»  I.  L.  R.  VI  Oal.  203. 

»«  I.  L.'R.  VI  Bom.  51.  I 
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case  from  the  present.  There  the  question  was  as  to  the 
construction  of  a  decree  ;  it  was  raised  by  the  judgment-debtor 
a  second  time  after  it  had  on  a  previous  application  for  execution 
been  decided  in  favor  of  the  judgment-creditor,  and  after  the 
judp;ment-debtor  had  preferred  an  appeal  against  the  decision, 
but  had  not  thought  fit  to  prosecute  it."  Nor  is  the  decision  in 
Sheik  Budan  v.  Ramchandra!^  against  that  proposition  as  it 
turned  on  the  point  decided  not  having  been  controverted  in  the 
former  proceedings.  West,  J«,  thus  said  in  that  case  that, 
**  after  execution  had  been  had  against  the  mortgaged  proper- 
tyt  the  judgment-debtor  was  called  on  to  show  cause  why, 
though  more  than  one  year  had  elapsed  since  the  last  preceding 
step  in  execution,  the  execution  should  not  be  further  proceeded 
with.  The  application  had,  in  fact,  been  made  for  execution 
against  the  person  of  the  judgment-debtor,  but  the  notice  gave 
him  no  intimation  of  this.  He  had  no  reason  to  suppose  that  the 
application  went  beyond  the  terms  of  the  decree.  He  did  not 
appear,  and^  in  his  absence,  an  order  was  made  for  execution 
against  his  person,  but  it  was  not  executed,  because  the  judg- 
ment-creditor failed  to  pay  the  requisite  fee.  Such  an  order, 
primd  facie  only  of  an  executive  character,  could  not  possibly 
have  the  effect  of  res-judicatUf  unless  the  judgment-debtor 
being  called  on  to  dispute,  if  he  wished  or  if  he  could,  a  certain 
proposition  of  right  and  consequential  demand  of  relief  or  action 
by  the  ju<lgment-creditor,  had  then  either  failed  in  his  conten- 
tion to  the  contrary,  or,  at  any  rate,  allowed  the  jud(;ment  to 
go  by  default.  The  order  made  by  the  Subordinate  Judge  was 
reS'judicata  as  to  the  legal  possibility  of  further  execution  in 
terms  of  the  decret*,  but  not  as  to  the  special  construction 
which  the  judgment-creditor  sought  to  impose  on  it.'* 

297.     The  same  principle  is  applicable  to  proceedings  in 

appeal.     Thus,    Mr.     Hermrin    observes. 

An  order  passed  on  ap-     <<  If  a  suit  is  remanded  on    appeal    fnr    a 

peal  is  binding  on  tke     f^esh  decision,  an  appeal   from   the  fresh 

parties     m     all     the       ,     .  •        ,    .     '  "zT       i      •  •  .i- 

subsequent  stages  of     decision  brings  up    for  decision    nothmg 

the  suit.  but   the  proceedinii^s   subsequent   to  the 

reversal.     None  of  the   questions  decided 

on  the  first  appeal  can  be  re-heard   or   re-examined  upon  the 

second  appeal.*'^*  If  an  Appellate  Court  has  ever  so  erroneously 

decided  that  it  has  jurisdiction  of  a   cause,    the   parties   to  the 

cause  are  bound  hs  res-jiidicata  bythe  decision  as  to  the  jurisdic- 

20  I.  L.  B.  XI  Bom.  587.  |     n  Herm.  Oomm.  117. 
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lion  ;^^  and  thus  even  when  the  court  decides  on  merits  only, 
because  the  Appellate  Court  in  so  deciding  must  have  held  that 
it  had  jurisdiction  not  only  of  the  cause,  but  also  of  the  parties.^ 
Mr.  Hawes,  in  his  Work  on  Jurisdiction  says :  **  After  appeal 
whatever  was  before  the  Appellate  Court  and  disposed  of  is 
finally  settled,  the  inferior  court  is  bound  by  the  decree  as  the 
law  of  the  case,  and  must  carry  it  into  execution   according   to 

its  mandate On  a  subsequent  appeal  nothing   is 

brought  up  but  the  proceedings  subsequent  to  the  mandate."^^ 
It  has  often  been  held  by  the  American  Courts  that  the  law  as 
decided  upon  any  appeal  must  be  applied  in  all  the  subse- 
quent steps  of  the  suit«^ 

The  Indian  Courts  have  also  taken  the  same  view.  Thus 
in  Bam  Lai  v.  Chhab  Nath^^^  Sir  John  Edge  and  Brod- 
hurst,  JJ.,  held  that  a  finding  on  an  appeal  by  a  defendant 
as  to  the  plaintiff's  title  would  be  res-judicata  in  the  disposal 
of  an  appeal  from  the  decision  by  the  plaintiff  which  came  to 
be  heard  later.  Their  Lordships  of  the  Privy  Council  also, 
speaking  of  the  effect  of  a  prior  order  of  remand  passed 
ex-par te  by  them,  said  in  Juggodumba  Dossee  v.  TaroKant^^ 
that  **  it  must  stand  as  if  all  the  arguments  which  the  respon- 
dents, if  present,  could  have  raised  upon  the  case,  had  been 
addressed  to  them." 


»  Horm.  Ckmun.  119.  |  Laoas  v.  Buk  FrmnoiMO,  28  Oal.  60L 

»  Baniok  v.  Lndington,  10  W.  Ya.  511.  Stargi*  v.  Bogert,  M  Ind.  1. 

MHAW.Jlir.86.  MI.lLB.XnilL  678. 

>•  Ghoiit«aiiv.GIbMm,7<]i6.88.  |      >«  YI G.  L.  B.  117. 
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ADDENDA  AND  CORRIGENDA. 


Pige  8,  line  80,  aftw  mmzimsrAuI— dictated  by  wiadom  and  sanctified  by  age, 
Page  3,  line  3,  afttr  law.*"  r«0il— 

It  was  pointed  out  in  Gray  t.  JPitt^ry,  *a  that  mach  more 
injnstioe  might  be  done  in  reviTing  forgotten  issues  than  in  limiting  the  right  to  protecate. 

5«    44Am.I>60.  84A. 

Page  3,  footnote  10,  ^fare  6m.  rwd  2 

Page  6,  line  26,  after  country,  add — 

Regulation  III.  of  1798,  Sec  16,  provided,  that  the 
Zillah  and  City  Courts  are  prohibited  from  entertaining  any  cause  which,  from  the 
production  of  a  former  decree  or  the  records  of  the  Court,  shall  appear  to  have  been  heard 
and  determined  by  any  former  Judge  or  any  Superintendent  of  a  Court  having  competent 
jurisdiction.  The  omission  from  tMs  section  of  the  qualification  as  to  the  former  determi- 
nation having  been  betw^n  the  same  parties  led  to  some  confusion,  but  ordinarilv  the 
rule  was  acted  upon  as  subject  to  that  qualification  on  the  analogy  of,  and  in  accordance 
with,  the  practice  of  the  English  Courts.  The  omission  was  formally  supplied  in  the 
Civil  Procedure  of  ISbd,  in  which  it  was  enacted  by  Bee.  2  in  a  more  complete  and  formal 
manner. 

Page  7,  footnote  20,  far  425.  read  126. 

Page  12,  line  39,  at  the  end  of  the  note,  add — 

In  BeU  V.  Merryield,^*a  in  the  New  York 
Supreme  Court,  Peckham,  J.,  said :  "  One  of  the  tests  sometimes  mentioned  which  will 
determine  the  question  whether  two  causes  of  action  are  identical  is  to  see  if  the  same 
evidence  will  sustain  both  ;  though  the  form  of  the  actions  may  be  different,  the  causes 
may  be  the  same,  and  they  generally  are  the  same,  where  the  same  evidence  equally  supports 
either.**^"  In  Qayer  v.  Parker^^U  the  dismiRRal  of  a  suit  for  certain  materials  brou^t  on 
a  contract  which  was  not  proved  was  held  by  the  Supreme  Court  of  Nebraska  not  to  bar  a 
suit  for  the  value  of  those  materials  on  the  ground  of  their  misappropriation  by  the 
defendant ;  MazweU,  J.,  observing  that "  the  test  as  to  whether  the  former  judgment  is  a 
bar  genendly  is,  whether  or  not  the  same  evidence  will  sustain  both  the  present  fuid  the 
former  action.  «*<r*  The  same  has  been  held  by  the  Supreme  Court  of  West  Virginia  in 
Oallaher  v.  OUy  of  MowndevUle^^e 

44«  4  Am.  St.  B«p.  416.  |        Ud  Cannon  v.  Bram«,  46  AU.  Mt. 

44*  Btow«U  V.  Ohamberlain,  60  K.  Y.  VS.  I  Ftroy  v.  F  oot«,  36  (  oan.  101 

44«  8  Am.  St.  B^.  »7.  I        44«  96  Am.Bt.  EsiwMa. 

Page  24,  line  10,  omit  superior  fyfwre  73 

Page  24,  omit  footnote  73 

Page  28,  line  18,  after  property."  add^ 

The  question  has  been  set  at  rest  by  Act  VI  of 
1802  which  provides  that  applications  for  the  execution  of  decrees  are  proceedings  in 
suits,  and  that  Sec  647  of  the  Civil  Procedure  Code  does  not  apply  to  them. 
Page  33,  line  6,  after  former  suit,  read— Thai  was  long  the  recognized  law  of  England.  ( 

I  Dtlta,  Tb«,  1  P.  D.  401.  |  HoosUm  v.  Sligo,  Stf  Ch.  D.  461. 

Page  34,  line  9,  after  higher  nature."  add— 

Similarly  Mr.  Wells  says :  "  It  is  the  fint  judg- 
ment rendered  which  controls,  whether  the  acUon  in  which  it  is  reached  be  instituted 
before  the  other  or  not."  »a  This  was  quoted  with  approval  in  Memphis  v.  Chrayson,  *  J 
by  McCleUan,  J.,  who  referred  to  several  other  cases  ^o  also  in  support  of  it.  The 
Pennsylvania  Supreme  Court  in  Dnffy  v.  IMtle  *d  distinguishing  between  the  principles 
underlying  the  rules  of  lis  pendens  and  res  judicata  says  :  "  Although  the  priority  of  an 
action  may  be  a  very  great  reason  why  a  subsequent  one  for  the  same  cause  shall  not  abate 
it,  and  why  the  first  when  pleaded  properly  should  abate  the  second,  as  the  plaintiff  ou^t 
not  to  be  permitted  to  vex  and  harass  the  defendant,  against  his  will,  with  two  actions  for 
the  same  cause,  yet  it  is  obvious  that  it  is  not  the  priority  in  the  commencement  of  Uie 
one  action  that  renders  Uie  judgment  obtained  therein  a  bar  to  the  plaintiff's  obtaining  a 
second  judgment  in  the  other,  but  because  the  first  judgment,  when  given,  whether  it  be 
in  the  action  commenced  first  or  last,  extinguishes  the  original  cause  of  action,  and  gives  to 
the  plaintiff  in  lieu  thereof,  one  of  a  higher  order. " 

fo  Wdli  Bm.  Jnd.  647.  I  Rogcn  v.  Odell,  30  N3. 461. 

66  16  Am.  Bt.  Bep,  74.  Stout  v.  I^e,  103  UJB.  70. 

6t  ChUd  ».  Powder  WotId^  46  N.H.  647.  Lowe  r.  HiuKy,  41  VU  601. 

McGllTWW  •.  Avery,  30  Vt.  686.  I  P«k  •.  Ugon,  10  Yerg.  468. 

Wood  •.Gamble,  69  Am.  Deo.  136.  Sd  Watts.  130. 

Page  34,  footnote  7,  omit—Memphis  v.  Otayson,  16  Am.  St  Rep.  69. 
Page  34,  footnote  8, /or  hathappan  read — Chathappan. 
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Page  37,  A^tfr  line  28,  <w«rf—  „  ^      ..   ^    .  .  it 

Mr  Wells  aays  :^»a  "Mere  evidential  facts  are  not  uioally 
held  conclusiye.  The  mattere  must  be  within  the  8nb8tan<»of  the  issue,  widneoflsaiy 
to  the  determination  of  the  controversy.  AU  others  are  paerely  collateiaL  The  California 
ru«»*.  *nTx»Tii  to  restrict  them  to  the  actual  pleadings  m  the  first  case,  ^^b  but  in  this  is 
S?^ptS?^bytI^werghtof  authority,  ex^^^ 

S^fnte  must  be  within  the  scope  of  the  pl^ngs,  that  is  to  say,  mustbe  relevant  to  the 
Eu^"  Mr  Flint  in  his  article  on  Re*  Judicata  i^c  says  :  "All  questions  to  be  passed 
n!!!^  nr  fi>ncluded  by  the  judgment  must  be  open  for  consideration,  must  bear  upon  the 
^  *nd^otreUt«  merely  to  collateral  or  incidental  facts.  All  questions  irrelevant  to 
^1.^  oi^  Ipft  oDen  as  if  they  had  not  been  touched  upon  in  the  case ;  likewise  matters 
^t.^nrin«X  inddental  or  extraneous.  Anything  thrown  out  or  ruled  out  as  not 
S^^Jpnf  to  the  c^^^  barred  as  against  any  subsequent  action.  Anv  matters  which 
S^  nTLvolvealTthe  judgment,  and  do  not  and  need  not  appear  in  tte  findings,  are 
^  « J^T^m  subseou^t  act  on.  Questions  of  evidence,  of  fraud,  or  coUusion  and  an 

^^t'^^Smt^e^^Ste  may  be  heard  and  even  passed  upon  by  court  or  jury,  yet 
T??  v-^  nrrSevancvC  pertin«icy  and  real  connection  with  the  issues  of  the  case  as 
i^^orth^rthTplS^  t^^  ^o^  ^"^"^  ^  ^  ^^^  *«*^  *  ^^^  ^^^^"^ " 

itlOftrwood  v.  Garwood,  MOaUSlL  I 

Page  38,  footnote  31,/w  para  twrf  Sec. 

Page  38,  footnote  33,/or  Kx.  read  Bxch. 

Page  66,  line  2,  after  issue.    ^^  identity  of  the  issues  in  the  two  suits  must  have  been 
t  merely  in  name.    If  they  were  similarly  worded,  yet  really  different,  there 

^^^^  ^-^y.  87  N.  Y.  W 

*^*™     •  ,  og  ^^  (( qij^  distinction  appears  not  to  be  supported  by  any  other 

Paije  56.  lines  i*  au«  •*'»-' 

case,"  read —  .      i^  ijqq^  often  made  in  the  United  States."  Thus  in  Bhoades  v. 

"That  distii^^^^  ^^  ^^^^  ^j^^  matter  adjudicated  is  by  a  court  of  peculiar  and 
SdinM  the  ^J*'^  and  the  same  matter  comes  incidentally  in  question  before  another 
exclusive  jurisdiction,  ^  ^^j^^^  ig  conclusive  upon  the  latter  as  to  the  matter  directly 
court,  the  sentence  »^  ^        ^^  game  parties,  but  against  strangers,  unless  it  can  be 

5a4WMlu716.  eluded,   add-- 

Page  66,  line  2,  after  oonci  ^^  Button -v.  Woodman^^a.    Bigelow,  J.,  said  that 

.  ■f.^^^  « it  must  appear  that  the  fact  sought  to  be  provtjd  by  the 
to  conclude  as  ^^-^^J^^'non  by  the  jury  in  finding  their  verdict  in  the  former  suit 
,.e<^^  was  actually  pas^t^^l^ve  been  direcUyan^  put  in  issue  by  the 

Tf  is  not  necessary  tnac  it »"  .^  shown  that  the  question  which  was  tried  in  the  former 
nleftdines.  but  it  is  s^™^*^V.  •  ^gain  to  be  tried  and  setUed  in  the  suit  in  which  the 
action  between  the samepartae«^^^^,,    ^^  ^^^^^^  Supreme  Court  used  the  same 

former  jud^ent  ip  ^^^^ni^9h.    It  appeared  to  have  been  held  in  several  i^ses  in  the 


m  made  itself  *«^t.  ana  lu --  ^  evidence  of  the  title  "  in  a  subsequent  writ  of  entry 
was^  held  that  the  finding  wou^^.^^^  ^^^  ^^^^  ^  a  concluMvc  ^tonpel."»rf  The 
between  the  same  parties,  ev^^^  ^  conclusive,  audit  is  often  held  to  be  so. »« 
frm^An^v  now  is  to  consiacr^ j  ««S  «ee  no  reason  why  a  judgment  upon  a  matter  in  regard 


po«8eft«ion,  or  8om«vi..»^  -  authority  for  tne  view  uiat  »  juugment,  wutjuier  m  an  eject- 
J(aitv  "  •/  There  is  strong  »u  ^^  J^^^^^^  ^  conclusive  on  the  parties  upon  all  questions, 
ment'suit  or  in  s*?'^^  S^^'^;^^^  Utigation  and  passed  upon  by  the  court ;  and  whenever 
titles  and  rights  i»™Tf^^e  rights  or  titles  are  again  drawn  m  issue  between  the  same 
the  i^me  questions  or  the^Hs^^  ^  regarded  as  conclusive  upon  them,  and  they 

parties,  the  P^^^.^rf"^^  up  tlie  controversy  again.»|7" 

^11  not  be  permitted  to  opeu    f  ^         MatBhal  r.  Shafter,  81  Oia.  176. 

%  n  Nev  11.     _^  I  as  Haw.  l?*- 

Mo«n  •.  ^^l^iSui9  %lich.  **. 


Howard  0.  Albro,  100  Haas.  US. 

Oaxnpbell  «•  Croes,  89  Ind.  165. 
Mcuiigbt  V.  Dnnlop,  4  Barb.  99, 
*f  Oaperton  0.  Schmidt,  86  Am.  Deo.  187. 
Glover  «.  Stamps,  64  Am.  Rep.  870. 
Allen  V.  Salinger,  108  N.  Oar.  14. 
Barger  9,  Hobbe,  67  lU.  698. 


T>tnk»e  ••J;  "Tijg  ifaae.  1 68.  Dawley  0.  Brown,  79  N.  Y.  890. 

•4  White  V.  o^,**:.  101 N.  ^'  \S  I      •g  Britton  t».  Thornton,  111  U.  8. 616. 

^"""^     o^Slman,  U  m^-  «*••  Stiayer  •.  Johnaon,  110  Pa.  St.  11. 


HarjTUR  wS^^G*.  U*.  '  Benton  0.  Benton,  96  N.  Oar.  669. 

•^  nmisr  r.  ^^,^9!  Mo.  810.  Coring  v.  Abies,  68  Am.  Bep.  18C 

'*^^*''*^  ••  ?  wSiiny.  »>  ^K?}*  ^mar  r.  Knott ,  74  Ga.  87». 

WlnT>enny  ••  ^^^^^^w*.  at.  868.  1 


^»°^r^/:  "SSrm  pi  St.  868. 

9,  Briler, » lo^^  ^^' 
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Pige  61,  line  U,  Ufare  it  ritrf    and 

Page  61,  line  12,  at  the  end  of  para,  addr-~ 

Sir  Bichard  Garth  in  deliyering  his  leading  judg- 
ment in  the  case  said  :  **  Both  the  learned  Judges  of  the  DiTision  Bench  appear  to  haTe 
considered,  that  the  issae  thus  raised  was  imnutoial  for  the  purposes  of  that  suit,  because 
whichever  way  it  was  decided,  the  plaintifE  would  hare  been  entitled  to  the  rent  which 
thoy  claimed.  But  I  confess  I  am  unable  to  adopt  that  view.  It  seems  to  me  that  it  was 
a  very  material  question  in  that  case,  and  certainly  it  was  one  to  which  the  parties 
themselves  attached  great  importance,  whether  the  rent  which  the  then  defendant  admitted 
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Pftge  68>  line  89,  afUr  plead. 

goitsMa 

CtaBob    ••  GxAham,  «lfo,a0O. 
DaTis  «.'Dorgin,  M  N.  H»  ffL 


The  same  role  has  been  held  to  apply  in  partition 


1 


Soaddy  ••  ShafEor,  14  La.  Amu  976* 
Ohrirtj  «.  SpringnO. W. W^ 84QkL Ml* 


Page  69,  line  26,  after  imperatiTe.  aM~- 

If  a  set-off  is  pleaded,  however,  a  finding  on  it  will 
bar  a  snbseqnent  snit  for  it ;  and  even  if  it  is  not  allowed  by  inadyertence,  the  omission  will 
be  as  effectiye  as  a  direct  decision  against  it.**a  Mr.  Flint  says  ^^h  : — **  A  set-off  cannot 
be  split  up  so  as  to  haye  a  portion  adjadicated  in  the  first  soit,  and  a  subseqaent  acti  on 
brooght  for  theiemainder.^V.  If  set-ofEs  which  should  have  been  ruled  as  irreleyant  to 
the  £rst  suit  are  in  reality  passed  upon,  they  are  as  completely  barred  as  if  there  had  been 
no  question  as  to  the  propriety  of  considering  them.*Stf.  If  a  set-off  as  claimed  has  not 
yet  matured  and  is  not  allowed  because  of  tluit  effect,  it  is  no  bar  to  another  action  after  it 
has  fully  matured.^  *&.  If  an  account  or  clmm  is  unintentionally  included  in  a  suit  or 
set-off,  and  is  really  adjudicated,  the  finding  is  just  as  conclusiye  as  in  any  other  case.  In 
short,  it  may  be  said,  that  if  these  defences  are  submitted  they  become  subject  to  the 
general  rule  as  to  re»  judicata  ;  if  not  presented,  they  may,  in  general,  become  the  subject 
of  a  subsequent  action." 


6e«    Oreen  «•  Sanborn,  160  Maas.  464, 
Howe  V.  Lewis,  121  Ind.  110. 
sitevens  «.  MiUer,  18  Gray,  S8S. 

68A   XZI^cyo.  Law.SM 

CSe   Herring  v.  Adama,  6  W.  &  8.  4«A. 
Bioe  V,  Whitney,  12  Ohio,  3ftS. 


96d    Thompson  v.  Wineland,  11.  Mb.  945. 

Ehle  «.  Bingham,  7  Barb.  449. 
68«  Orabtree  vTWeUes,  19  HI.  66. 

Garter  v.  Hanna,  2  Ind.  46. 

Patrick  v.  Shaffnr.  94  N.  Y.  428. 


Page  69,  footnote  70,  for  868.  read  872. 

Page  72,  line  21,  after  goods. »»  4idd~^ 

The  weight  of  authority,  however,  is  against  that  yiew. 
Thus  Mr.  Wells  says:  "A  suit  on  a  contract,in  which  a  promise  is  alleged  and  a  breach  of 
the  promise;,  is  held  not  to  debar  a  subsequent  action  in  tort  based  on  fraudulent  represen- 
tations in  making  the  contract, — these  issues  being  essentially  different.  7»a  fhat  was  held 
directly  in  Norton  y.  Huxley'' ^b  by  the  Massachusetts  Supreme  Court,  who  said  :  "  That 
was  an  action  of  contract  in  which  a  promise  and  a  breach  of  the  promise  were  ayened. 
This  is  an  action  of  tort  in  which  the  plaintiff  alleges  that  he  sustained  damage  by  the 
wilfully  fraudulent  representations  of  the  defendant.  Proof  which  would  fully  support  the 
one  would  have  no  tendency  to  maintain  the  other,  for  the  reason  that  the  questions 
inyolyed  in  the  respectiye  issues  were  essentially  unlike.  It  follows,  as  a  necessary  conse- 
quence, that  the  judgment  in  one  of  them  is  not  competent  eyidcnce  upon  tiie  trial  of  the 
other,  and  cannot  haye  the  effect  of  precluding  the  plaintiff  from  maintaining  it." 


76«WeUaBeB.Jiid.246. 


I     76613  Gray,  290. 


Page  72,  line  34,  qfter  amount.^'  add — 

In  ffobby  y.  Buneh,^'^a  Bleckley,  CJ.,  indeliyering 
the  judgment  of  the  Georgia  Supreme  Court,  said  : — **  Although  the  maker  of  a  note  giyen 
for  the  purchase-money  of  fertilizers  cannot  waive  the  right  to  set  up,  as  a  defence  to  an 
action  upon  the  note,  the  iUc^iality  of  the  contract  for  lack  of  inspection  of  the  fertilisen, 
or  for  lack  of  any  other  requisite  to  render  the  sale  and  purchase  compatible  with  the  law 
of  the  land,  yet  by  failure  to  repudiate  the  waiver  and  set  up  and  establish  the  iUeg^ty  as 
a  defence  to  that  action,  the  right  to  raise  the  question  is  for  ever  gone  when  final  judgment 
hat  been  rendered.** 

7S«20Am.St.  Bep.  806. 
Page  72,  footnote  7b,  for  93.  read  393. 
Page  72,  footnote  76,  add^Rowe  v.  Smith,  16  Mass.  307  ;  State  v.  MeBride,  76  Ala.  61. 

Bird  V.  Smith  ,  66  Am.  Dec.  635. 
Page  72,  footnote  77,  omiU — Cadauil  v.  Collins,  4  Ad.  and  El.  85a 

For  Elliott,  40  Am.   Dec  635.  mM^^Elliot,  60  Mo.  25. 
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Page  73,  footnote  83, /or  Glison  read  Gibson 

Page  75,  footnote  90, /or  M.  8  &  W.  818.  read-^  M.  &  W.  858. 

Page  76,  line  27, /w  a  which,  read — in  which. 

Page  76,  line  37,  after  had  done.**  read — 

Mr.  Wells  says  ^*d  broadly  that  a  judgment  re» 
ooTered  against  the  porcbaser  for  the  balance  of  the  contract  price  wiU  deoBur  him  from 
suing  the  manufacturer  for  a  breach  of  the  contract. 

M  WellB  Bes.  Jad.  362.  I  EeUoy  v.  Denslow,  14  Oonn.  4S0. 

Gibson  o.  Bingham,  5  km.  Bep.  S89.  I 

Page  77,  line  22,  omit  the. 

Footnote  97,  For  Mayor,  r^/i— New  York.  For  Brooklyn  r«irf— Brooklyn, 

For  Achey  t.  Westerhett,  read—AoTdey  v.  Westervelt. 
Page  77,  footnote  100,  for  Cin.  read — 1  Cin. 

Page  81,  footnote  16,  omit—De  Medina  t.  Chore,  L.  B.  10  Q.  6.  172. 

Page  84,  line  11,  after  bar  it.  read^har  it"»' 

Page  84,  line  19,  after  consideration,  read — 

It  has  been  repeatedly  laid  down  by  the  American 
Courts  that  the  general  rule  is  that  a  default  is  only  conclusiye  as  to  such  matters  as  are 
properly  averred  or  charged  in  the  complaint.* ^a 

S7a  Buton  v.  Andenon,  104  Ind.  578.  I  MoOaU^  «.  WUbnm,  77  Ala.  ft49. 

JarvlB  V.  Driggs,  69  N.  Y.  148.  I  Hanluun  o.  Bberman,  114  Uam,  19. 

ArgaU  9.  Pitts,  78  N.  Y.  839.  I  Ooble  «.  DiUon,  44  Am.  Bep.  806. 

MoOardy  «.  Banghman,  43  Ohio,  78.  | 

Page  84,  footnote  31, /or  Bep.  read  Bev. 

Page  88,  line  10,  tf/r^jr  fail.*«"  add^ 

In  Commiseioners  of  Marion  Co,  ▼.  Weleh  **«,  the 
Kansas  Supreme  Court  said  : — ^^'  That  a  general  finding  of  title  in  the  plaintiil— conse- 
auently  of  no  title  in  the  defendant — is  a  conclusive  and  binding  decision  against  the 
defendant  on  the  question  of  title,  from  whatever  source  it  may  be  derivated,  and  forever 
estops  him  from  asserting  a  claim  of  title  which  existed  at  the  time  of  the  decree."  This 
was  cited  with  approval  by  the  Court  in  Hentia  v.  Redden,* ^h  in  which  Horton,  C.  J.,  in 
delivering  the  judgment  6i  the  Court  said  :  "  Under  the  provisions  of  the  Civil  Code»  an 
action  in  the  naturo  of  ejectment,  settles  the  title  between  the  parties  in  favour  of  the  one 
recovering  the  judgment  *^c.  If  H.  had  in  her  possession  the  deed  from  P.  for  the  lots 
during  the  pendency  of  the  former  action  of  B.  against  herself,  she  could  have  offered  that 
deed  in  evidence  for  what  it  was  worth,  to  sustain  her  title  and  her  right  of  possession.  If 
necessary,  she  could  have  filed  a  supplemental  answer  ....  whero  all  matters  in 
controversy  between  parties  as  to  the  title  or  possession  of  real  estate  might  be  finally 
ended  in  one  action,  the  law  requires  that  this  should  be  done.  Parties  cannot  try  title  to 
real  estate  by  piecemeal,  in  separate  and  independent  actions  upon  separate  deeds  or  chain« 
of  title,  when  they  have  in  their  possession  during  the  trial  separate  and  different  deeds.** 

46a  40  Kan.  770.  |  ICahonney  v.  Hiddleton,  41  GU.  41. 

466   S6  Am.  St.  Eep.  91.  Edwards  v.  Boys,  18  Yt  473. 

46e   Barrows  «.  Kindred,  4  Wall.  403.  I  Beed  o.  Dongbtf,  7  Am.  St.  Bep.  473. 

Page  89,  footnote  49, /tw  H.  BL  read  2  W.  BL 

Page  90,  footnote  hZ^for  3  Bing.  N.  C.  456.  read—o  Bing.  N.  C.  444. 

Page  105,  line  81,/i>r  time,    read—^time,  *'     So  also  Bramwell,  B.,  said. 

Page  106,  line  14, /w  suit  r«wi— suit.  »•«, 
9I«  Bamaohandra  «.  Dorrada,  m  M.H.OJL,  307. 

Page  106,  line  14,  after  thus  add^ 

Lord  Justice  Turner  in  delivering  the  judgment  of  their 
Lordships  of  the  Privy  Council  in  Shama  Pwrshad  Roy  v.  Mwrro  Punhad  Roy,^*h 
speaking  of  the  rule  of  rei  judicata  as  first  enacted  in  India,  expressed  it  as  their  opinion 
that  it "  applies  only  to  cases  in  which  the  question  to  be  determined  in  the  cause  is  the 
same  question  as  has  been  already  heard  and  determined,  and  not  to  cases  like  the  present 
in  which  new  circumstances  have  intervened,  and  altered  the  naturo  and  character  of  the 
question  to  be  determined.  ...  It  is  obvious  that  thero  is  an  essential  difference 
between  the  question  whether  T  was  entitled  to  recover  against  D.,  beforo  the  order  of  Her 
Majesty  in  Council  was  nronounced,  and  the  question  whether,  after  that  order  was 
pronounced,  he  was  entitled  to  hold  the  money  which  he  had  previously  recovered.** 
Similarly. 
963  ZM. LA.  311. 
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Page  107,  line  5,/ardebt,  r«id— defendant. 

Page  107,  line  9,/(w  upon  read-^on 

Page  107,  line  12,  after  default."  add^ 

The  same  view  is  taken  in  the  United  States.  Thus  in 
7%rift  V.  DeUmey^^'^a  the  Supreme  Court  of  California  said  that  the  bar  of  the  judgment 
was  in  such  cases  ^*  limited  to  the  rights  of  the  parties  as  they  existed  at  the  time  when  it 
was  rendered ;  and  neitiier  the  parties  nor  their  privies  are  precluded  by  the  same  from 
showing,  in  a  subsequent  action,  any  new  matters  occurring  alter  its  rendition  which  give 
the  defeated  party  a  title  or  right  of  possession,"  The  same  Court  has  held  in  other  cases 
also  that  if  any  new  rights  are  acquired,  a  new  action  will  be  open,  for  the  issues  having 
been  changed  in  consequence,  the  action  is  different  in  its  scope,  and  the  second  action  is 
one  which  there  would  not  have  been  ground  for  at  the  time  of  the  previous  suit.*^^ 

97a  90  OaL  188.  I  Jackson  v.  Lodge,  SeOaL  31. 

07ft  Mahoney  v.  Van  Winkle,  38  OaL  458.  | 

Page  108,  line  8,  after  that  suit.*  add^ 

In  Dewey  v.  S^.  Albaiis'^ay  Rowell,  J.,  in  deliyering 
the  judgment  of  the  Supreme  Court  of  Vermont,  said :  "  The  doctrine  of  estoppel  by 
judgment  has  no  application  to  a  case  that  is  ambulatory  in  its  nature,  and  has  ceased  to 
be  the  same  by  progression.^^  Thus,  a  judgment  for  the  defendant  in  an  action  of  trespass 
quare  elausum  is  not  conclusive  upon  the  right  of  possession  at  a  subsequent  time,  because 
intervening  events  may  have  restored  the  plaintiff  to  possession,  or  terminated  the  possession 
or  the  right  that  the  defendant  had  at  the  former  trial.  ^^  And  intervening  events  affecting 
the  issue  may  be  shown  to  prevent  a  former  judgment  from  being  conclusive  even  when 
the  title  has  been  tried  in  a  writ  of  entry."  *tf 

la  6  Am.  St.  Rep.  90.  i     U  Thayer  v.  Oarew,  13  Allen,  82. 

16  People  0.  Meroein,  38  Am.  Dea  644.  |     \d  Perkins  o.  Parker,  10  Allen,  2S. 

Page  HI,  last  footnote,    Far  13  read  12 

Page  113,  line  17,  after  res  judicata.*  ♦  add — 

It  has  been  laid  down  in  several  cases  that  if 
the  first  suit  was  dismissed  for  defect  of  pleadings  or  parties,  or  a  misconception  of  the  form 
of  proceeding,  or  the  want  of  jurisdiction,  or  was  disposed  of  on  any  ground  which  did  not 
go  to  tlie  merits  of  the  action,  the  judgment  rendered  will  be  no  bar  to  another  suit.**^ 
In  Carnumy  v.  Hoober^**b  Bell,  J.,  in  delivering  the  judgment  of  the  Pennsylvania  Court 
said :  "It  has  been  held  an  acknowledged  principle  that  when  it  can  be  gathered  from  the 
record  that  the  merits  of  the  controversy  were  not  passed  upon  in  the  first  action,  but  the 
determination  proceeded  upon  some  technical  objection  not  affecting  the  plaintiff's  ultimate 
right  to  sue,  the  first  judgment  will  constitute  no  bar  to  the  second  suit." 
S4a  Jordan  v.'Siefert,  128  Mass.  25.  I  Pepper  v.  Donnelly,  87  1^.  259. 

Gould  V.  Bvansville  B.  Oo.,  91  TJ.  8.  536.  Rogers  v.  Higgins,  57  111.  244. 

'  Verbein  «.  BUckbein,  57  Mo.  326.  I    24!>  5  Pa.  St.  305. 

Page  114,  line  21,  after  accruing  due.^^  add — 

Mr.  Flint  in  his  article  on  Mes  Judicata  says  i^^a 
"  An  action  brou^t  before  there  is  any  claim,  or  anything  due,  or  before  anything  can  be 
done  in  the  way  of  remedy,  has  no  effect  on  a  subsequent  action  brought  when  the  cause  of 
action  has  actually  matured.  If  a  required  demand  has  not  been  made,  or  if  the  plaintiff 
is  suffering  from  some  temporary  disability,  or  if,  through  some  statutory  provision,  an 
action  will  not  yet  lie,  an  attempt  to  recover  will  be  unprejudicial  when  these  circumstances 
are  changed."" J 

33a  XXI  Encyc.  Law,  272.  I  DUlinger  v.  Kelly,  84  Mo.  561. 

aSA  Tnoy  o.  Merrill,  103  Mass.  280.  Pepper  v,  Donnelly,  87  Ky.  S59. 

Ckmn.  o.  Bemheimer,  67  Miss.  498.  I  Krapp  o.  Bldridge,  88  Kan*  100. 

Page  114,  footnote  27, /or  41  read —  4 

footnote     30,    at   the    hegitining,  add-^Kali  Krishna  Tagore  v.  Secretary 
of  State  for  India,  L.  R.  XV  I.  A.  186. 

Page  116,  line  7,  after  the  plaintiffs."  add-^ 

The  decisions  in  RoghooruUh  v.  Juggimt 
BwidhoOi*^a  and  in  Nil  Madhub  v.  Br(ijo  Nath*H  arc  not  against  this.  The  former  turned 
on  the  ground  that  the  question  of  the  extent  of  the  land  for  which  the  defendant  had 
been  paying  the  rent  claimed,  even  if  relevant  in  the  earlier  suit,  had  not  been  heaind  or 
determined  in  it  In  the  latter  case,  the  claim  in  the  earlier  suit  was  for  arrears  of  rent 
for  certain  years  on  account  of  a  certain  quantity  of  land,  and  the  defendant  denied  his 
liability  for  the  entire  amount  on  the  ground  that  a  portion  of  the  land  comprised  in  the 
tenure  was  in  the  possession  of  t^e  plaintiff  himself.  The  Court  without  framing  any  issues 
and  without  having  any  measurement  of  the  land,  but  after  considering  t^e  evidence  which 
the  defendant  adduced,  rejected  his  contention  on  the  ground  that  he  had  failed  to  piore 
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it ;  aud  the  decision  was  held  not  to  be  reM  judicata  in  regai-d  to  the  same  contention  bj 
the  defendant  in  a  snbsoquent  suit  by  the  plaintiff  for  rent  for  the  same  land  for  some 
subsequent  years.  Macpherson  and  Banerjee,  J.  J.,  said  :  *'  The  decision  in  the  suit  of 
1888  went  no  farther  than  this,  that  the  defendant,  upon  whom  the  burden  of  proof  lay, 
had  failed  to  make  good  the  plea  he  advanced,  and  the  necessary  consequence  was  that  he 
ftdled  to  get  the  relief  asked  for,  that  is  to  say,  a  reduction  of  the  rent  for  the  years  for 
which  the  rent  was  then  claimed.  But  the  cause  of  action  is  in  this  case  different,  each 
year's  rent  being  in  itself  a  separate  and  entire  cause  of  action,  and  the  mere  failure  of  the 
defendant  to  prove  what  he  tried  to  prove  in  the  previous  suit  would  not,  we  think,  prevent 
him  from  proving  it  in  this.  The  case  might  have  been  different  if  the  Court  had  in  the 
previous  suit  definitely  determined  the  area  of  the  land  in  the  defendant's  possession  and 
the  annual  rent  payable  for  the  same.  It  might  then  be  said  that  the  determination  was 
generaJ,  and  not  limited  to  the  particular  years  for  which  rent  was  claimed,  and  that  the 
defendant  could  only  succeed  in  the  present  suit  by  proving  that  the  area  and  rent  had 
since  altered.  The  determination  was  not,  however,  of  that  character,  and  there  is  nothing 
in  the  judgment  to  indicate  that  the  Court  intended  to  decide  anything  more  than  it  was 
strictly  necessary  to  decide  for  the  purpose  of  the  suit,  viz.^  the  amount  of  money  whidi  the 

plaintiff  was  to  recover  for  the  years  then  in  question We  cannot  say  that  the  questions 

which  the  defendant  raises  in  this  suit  were  heard  and  finally  determined  in  the  suit  of 
1888." 

««a  I.  L.  R.,  VII  Oal.,  214.  |        «•»  L  L.  R.,  XXI  OaU,  2W. 

Page  119,  footnote  55, /ar  1  All.  read  II  AIL 
Page  121,  line  15,  after  concluded,  add — 

In  Ik^rl  V.  BM,  *'<>  a  breach  of  warranty  had 
been  pleaded  in  a  former  suit  for  the  price  of  goods,  and  evidence  was  taken  as  to 
it,  and  the  trial  Court  instructed  the  jury  that  "if  the  plaintiff,  on  the  day  the 
contract  matured,  presented  their  account  and  offered  to  deliver  the  goods,  they  fulfilled 
the  contract  on  their  part,  and  if  the  defendants  did  not,  within  a  reasonable  time,  and 
within  the  custom  of  tne  trade,  make  their  objection  to  the  article  sold,  and  offer  to  rescind 
the  contract,  they  are  bound  by  it,  and  plaintiflfe  should  recover."  The  claim  was  decreed 
without  any  express  verdict  to  the  plea,  and  that  the  decree  would  not  bar  a  suit  on  the 
breach  of  warranty  for  the  difference  in  value  between  the  goods  delivered  and  those 
contracted  for. 
61a  15  OaU  4S1. 

Page  124,  line  21,  omU  Superior  figure  72.  Omit  footnote  72. 

Page  126,  lines  21  and  22,  omit  in  Kronprinz    v.  Kronprinz^    and 
footnote  88,    For  11  Jur.  N.  8.  107,  read^^Si  L.  J.  Ch.  239. 
Omit  footnote  89. 
Page  127,  line  if  for  Verdict  read — Verdict." 

Page  127,  line  7,  at  end  of  line,  addr— 

"  It  has  been  held  in  several  other  cases  also 
that  a  bond  fide  judgment  would  be  binding,  even  if  based  on  an  agreed  statement  of  facts 
in  which  there  was  an  error  sufficient  to  change  the  result.»»«" 

94a  Wohlford  v.Oompton,  79  Va.  tSS,  1  Dean  o.  Thatcher,  3S  N.  J.  L.  478. 

Ohamborlaiii  v.  Preble,  11  Allen.  870.  I  Kirby  v.  Fitzgerald,  31 N.  T.  414. 

Page  127,  line  20,  after  res  judicata,  add — 

Mr.  Flint  in  his  article  on  Res  Judicata  says: 
"  Judgments  by  confession  or  consent,  if  given  intelligently  and  voluntarily  without  colln- 
sion  or  fraud,  arc  conclusive.  They  may  be  more  carefully  examined  than  judgments 
resulting  from  a  trial,  as  the  latter  are  decisions  on  the  merits,  while  the  former  are  given 
only  as  the  parties  can  manage  without  contest.  It  is  not  material  whether  this  jud^ent 
Ls  had  in  the  first  instance,  or  only  after  litigation  which  is  not  finally  terminated ;  and 
after  judgment,  by  agreement,  it  can  be  nM>pened  and  reversed,  and  still  have  the  same 
binding  force.  If  a  case  is  dismissed  by  agreement,  it  is  apparent  that  a  mutual  under- 
standing has  been  reached  and  that  the  entry  made  is  simply  to  prevent  any  other  suit  upon 
the  same  matter.  A  confession  of  judgment  in  ejectment  is  just  as  effective  as  it  is  in  any 
other  class  of  cases ;  it  concludes  the  issues  and  waives  all  rights  and  defences."  §§« 
tta  XXI  Encyo.  Law,  287. 

Page  129,  line  1,  for  has  expressly  held  that,  read — ^held  the  same  in  Bwrlen  v.  8h4i' 
n<m,^*  in  which  Foster,  J.,  in  delivering  the  judgment  of  the  Supreme  Court  said : 
^*  A  judgment  and  verdict  are  conlusive  only  as  to  those  £actB  whidi  were  necessarily 
involved  in  them,  without  the  existence  and  proof  or  admission  of  which  such  a  verdict 
and  judgment  could  not  have  been  rendered." 
1103  Am.  Dec  738. 

Page  129,  line  11,  at  the  end  of  the  para,  add. — 

Mr.  Flint  in  his  aiticlc  on  Re^t  Judicata  says: 
**  There  are  many  points  which  are  elementary  and  present  as  the  foundation  upon  which  to 
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base  an  action,  which,  though  not  passed  upon  directly,  yet  are  impliedly  and  as  a  matter 
of  coarse  disposed  of  in  a  way  to  make  it  possible  to  consider  the  main  question.  Any  con- 
cIubIozis  which  a  CJourt  or  Jury  must  evidently  have  arrived  at  in  order  to  have  reached  the 
jodgment  or  verdict  rendered  will  be  fully  concluded.  If  a  decision  could  not  have  bees 
reached  without  passing  upon  certain  minor  matters,  and  yet  the  decision  is  reached,  it  is  a 
fail  and  inevitaole  conclusion  that  those  matters  have  been  considered  and  passed 
upon,  and  that  the  conclusion  as  to  them  was  such  as  it  must  be  to  harmonize  with 
the  subsequent  judgment  depending  so  largely  upon  them.  The  rule  is  that  whatever  is 
directly  adjudged  ajod  also  whatever  must  be  established  in  feet,  and  in  any  way  miade  the 
subject  of  proof  conclusive  before  any  such  judgment  could  have  been  rendered,  is  binding 
upon  parties,  privies  or  others  not  strangers,  so  long  as  the  judgment  stands,  and  all  these 
matters  involved  are  then  subject  to  the  doctrine  of  reg  judicata.  All  matters  included  in 
a  judgment,  which  have  not  really  and  legally  been  passed  upon,  inasmuch  as  they  aro 
outside  of,  beyond  and  foreign  to  the  issue,  are  surplusage  and  have  no  effect."  ^^a 

IZa  XXI  Bncyo.  Iamv,  198. 
Page  129,  line  36,  after  states  also,  add — 

Thus  in  Hooker  v.  Hubbard^  i^«  it  was  held 
by  the  Massachusetts  Supreme  Court  that  a  defendant,  who  in  an  action  against  him 
on  a  promissory  note  had  succeeded  on  a  plea  and  proof  of  a  subsequent  note  for  the 
same  amount  as  given  in  renewal  thereof,  would  be  estopped  from  pleading  in  defence  in 
a  suit  on  the  second  note,  that  he  had  given  it  on  a  condition  which  was  never  fulfilled. 
The  court  said :  "Where  a  conclusion  is  indisputable,  and  could  only  have  been  drawn  from 
certain  premises,  the  premises  are  equally  indisputable  with  the  conclusion.  The  judgment 
already  rendered  between  these  parties  established  that  the  former  note  was  paid  by  this 
one.  To  be  valid  as  a  payment  it  must  necessarily  have  been  valid  as  a  note.  That  it 
was  so,  had  therefore  been  judicially  determined,  and  could  not  be  controverted  again." 

I7a  102  HasB.  S89. 

Page  130,  after  line  6,  add — 

In  Young  v.  Brehe  •o«j  the  plaintiff  had  sued  on  two  pro- 
missory notes,  and  the  defendant  pleaded  that  he  had  conveyed  certain  property  of  his 
to  the  plaintiff  in  full  payment  of  those  as  well  as  the  other  notes  held  by  plaintiff,  and  a 
verdict  for  the  amount  claimed  was  held  to  bar  the  raising  of  the  same  plea  in  a  suit  on  the 
other  notes  ;  and  Leonard,  J.,  in  delivering  the  judgment  of  the  Court,  said  :  "  The  verdict 
and  judgment  in  the^ormer  case  established  the  feet  conclusively  that  the  deed  referred 
to  was  not  delivered  or  accepted  in  payment  or  satisfaction  of  plaintiff's  demands,  and 
consequently  that  the  notes  and  claims  in  question  in  that  action  had  not  been  paid  there- 
by. If  there  was  not  such  delivery  or  acceptance  of  the  deed  as  to  constitute  payment  of 
the  demands  in  question  in  that  action,'  the  same  was  true  of  the  notes  involved  in  this, 
because  the  transaction  was  entire,  and  the  conveyance  covered  and  satisfied  the  whole 
indebtedness,  if  any  part  of  it.  Upon  these  facts,  the  judgment  in  the  former  case,  as 
evidence,  was  conclusive  against  defendant  upon  the  only  material  issues  raised  in  this 
case.«o*^' 

90a  3  Am.  St.  Hep.  898.  I  White  o.  CkMteworth,  6  N.  Y.  189. 

aoft  Biot «.  Sternborgb,  IS  Am.  Dec  402.  1  McLeod  v.  Lee.  17  Nev.  103. 

Borke  o.  MiUer,  4  Gray.  115.  |  Oai*penter  v.  Sohmidt,  86  Am.  Dec.    187. 

I  Gaidner  v.  Baokbee,  15  Am.  Dec  256. 

Page  130,  line  6, /or  Burhams  read  Burhans 

Page  130,  line  20,  add  ag  note  to  state — 

Thus  in  Hymes  v.  Aitey^^^a  Bradley,  J.,  said :  "  A 
judgment  is  res  adpudioata  as  to  those  matters  only  which  are  witLin  the  subject- 
matter  of  the  litigation,  and  those  which,  as  incidental  to,  or  essentially  connected  with  it, 
might  Intimately  have  been  litigated  in  the  action.  The  question,  and  the  only  issne 
necessarily  involved  in  the  former  action  was,  whether  there  was  in  the  public  the  right 
to  the  strip  of  land  as  and  for  a  street,  and  when  the  existence  of  such  easement  was 
determined,  the  purpose  of  the  action  was  accomplished.  To  that  extent  the  adjudica- 
tion is  conclusive  upon  the  plaintiff.  But  whether  the  place  was  used  as  a  street,  or  open 
or  visible  as  such,  at  the  time  of  the  sale  by  Bstey  to  Todd,  was  not,  so  far  as  appears, 
legitimately  within  the  purview  of  that  action,  or  essentially  for  any  purpose  involved  in 
its  determination.  That  fact,  therefore,  was  not  material  to  that  controversy,  and  for 
that  reason  the  plaintiff  in  this  action  for  breach  of  covenant  is  not  concluded  by  any 
expressions  in  that  respect  in  the  findings  of  the  court  in  the  former  action." 
2Sal5  Am.8t.Bep.426. 

Page  133,  line  6,  after  looked  rM^,— And  held  that  he  cotdd  look- 
line  7,  after  him,  add — 

In  Peruvia/n  Qucmo  Co,  v.  Dreyfus  Brothers  Co,,  »»« 
Lord  Watson  said:  **  I  hold  it  to  be  not  only  competent  but  necessary  to  refer  to  the 
pleadings  of  the  parties  and  to  the  other  orders  of  Court  for  the  purpose  of  ascertaining  the 
precise  issues  raised  in  the  action  with  respect  to  detention,  and  the  extent  to  which  these 
were  dealt  with  by  the  Court  either  affirmatively  or  negatively." 

85«  [1892]  1..0.  184. 
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Page  ISS,  footnote  38,/w  88,  Tea4  38 

Page  134,  line  11,/w  decided,  read  decided." 

Page  135,  Une  36,  As  a  note  to  estoppel.  oAi— 
^  Speaking  of  the  identity  of  the  iasaes  in  the 

twe  suite,  Mr.  WeUs  says  ♦*«  :  "  The  rule  deducible  from  the  authoritiesis  that  this  may 
be  proved  by  such  parol  evidence  as  does  not  contradict  the  record,  but  in  all  cases  the 
record  so  fii  as  it  presents  the  matter  at  all,  must  control  as  to  what  was  the  issue  in  tiie 
first  case.  ...  It  is  competent  for  a  party  to  prove  by  parol  what  questions  were  really 
considered  and  determined  in  the  prior  action,*  •*  whenever  the  form  of  the  issue  in  the  trial 
relied  on  is  so  vague  that  this  cannot  be  ascertained  by  inspection  of  the  reoord*»«.  But 
when  the  record  does  show  either  that  an  issue  was  or  was  not  tried,  parol  evidence 
on  that  matter  is  not  allowed  to  contradict  it;  but  what  needs  not  to  appear,  or  what 
in  fact  does  not  appear,  may  be  proved  by  parol,  in  order  to  establish  the  identity  of  the 
subject-matter,  or  of  the  grounds  on  which  the  former  judgment  was  rendered." 

A%a  WeUs  B».  Jud.  »t,  I       ••o  MU«  f>.  Oaldwell,  8  Wall.  48. 

4«»  Battorfl  V.  Wise,  SS  Ind.  35.  I 

Page  136,  line  3,  after  but  read—it  is. 

line  6, /or  to  show  r«wi— that  it  may  be  shown. 

Hne  10,/(W  suit,  read  suit.*®*. 

footnotes,  add — 
»o«  Jhettim  V.  WoodfiuMy  57  Am.  Dec.  46. 

footnote  51,  /<w  388  read  358 

Pace  137,  line  1,  after  party,  add^  ,    ,    ,  ,  ^     * 

^  Mr.  Flint  says:  *•«    "  If  a  case  includes  a  variety  of 

issues  which  are  submitted  to  the  jury  at  the  trial,  with  sufficient  evidence  to  establish 
them  it  will  be  wimA  facte  proof  that  all  these  issues  have  been  determined,  and  included 
in,  and  concluded  by  the  verdict,  if  such  verdict  is  a  general  one  which  presumably  covers 
every  point  involved  in  the  case." 

»•  ZXI  Bneyc.  Law. 

Pace  137,  at  the  end  add — 

In  BuMell  V.  Place,  **•  Field,  J.,  in  delivering  the  judgment 
of  the  Court  said:—"  If  it  appear  that  several  distinct  matters  may  have  been 
litigated,  upon  one  or  more  of  which  the  judgment  may  have  passed,  without  indicating 
wWch  of  them  was  thus  litigated,  and  upon  which  the  judgment  was  rendered,— the  whole 
subject-matter  of  the  action  will  be  at  large,  and  open  to  a  new  contention,  unless  this 
uncertainty  be  removed  by  extrinsic  evidence  showing  the  precise  point  involved  and 
determine." 

Ma  M  U.S.  KM. 


Page  138,  line  34,  after  the  same, 

Mr.  Bobbins  in  his  article  on  Judgments  says  *>«  : 
"A  final  judgment  is  one  which  determines  the  rights  of  the  parties  in  the  suitor 
a  distinct  and  definite  branch  of  it,  and  reserves  no  further  question  or  direction  for 
future  determination,*  1*  except  such  as  may  be  necessary  to  carry  into  eflfect,*>#  but  a 
judgment  may  be  final  thou^  it  does  not  determine  the  rights  of  the  parties,  if  it  ends 
the  particular  suit.  ....  As  a  general  rule,  a  judgment  is  not  considered  final 
whlchsettles  part  only  of  several  issues  of  law  or  fact."  •»< 

•Is  xn  Bnoyo.  Iaw,  68. 

•16  Leese  ».  Sherwood,  21  Oal.  161. 

Obieago  L.  Ins.  Co. «.  Auditor,  100  HU  478, 

Morris  v.  Morange,  88  N .  Y.  171. 

Limi  V.  Aramboold,  65  Tex.  611. 

Ware  v.  Riohardson,  66  Am.  Deo.  762. 

Etefl  V.  Hewitt,  00  Am.  Dee.  634* 

Page  140,  line  36,  at   the  end  of  the  para,  add-- 

In  Bamaeami  v.  Sami,  ^*«  a  decree  of  re- 
demption passed  under  Sec.  92  of  the  Transfer  of  Property  Act,  1882,  conditional  on  pay- 
ment of  the  mortgage  amount  within  three  months,  and  directing  that  the  plaintiff  mort- 
gagor will  be  barred  from  redeeming  after  that  was  held  to  be  res  judicata  in  a  suit 
brought  for  redemption  after  the  expiry  of  three  months  without  payment.  It  was 
contended  that  the  decree  was  not  final  as  it  had  not  been  followed  with  an  order  under 
Sec.  93  of  the  Act,  but  Sir  Arthur  Collins,  C.  J.,  and  Davies,  J.,  said :— "  Orders  passed 
under  section  93  are,  in  our  opinion,  merely  supplementary  to  the  decree  under  section  92, 
showingwhetherthe  terms  01  the  decree  have  or  have  not  been  fulfilled.    It  is  clear  that 
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in  this  case  whett  the  three  months'  time  allowed  in  the  decree  had  elapsed  without 
payment  being  made,  no  extension  of  time  for  payment  having  been  granted,  the  decree 
became  a  final  decree  without  any  further  ordcre  being  required.  That  decree  then  being 
a  final  one  after  confirmation  in  appeal,  the  present  suit  being  based  on  precisely  the 
same  cause  of  action  as  that  suit  is,  of  course,  barred  as  res  judicata,'''' 
»»«  I.L.  B.,  XVU  Mad.,  M. 
Page  144,  footnote  SOfer  89  read  90 

Page  144,  footnote  83, /w  Ck>mpant  read  Compart 

add  at  the  end — Rogers  v.  Hatch,  8  Nev.  39  ;  Catfi  ▼.    WiUianiSj 
16  Nev.,  430  ;  Young  v.  Brehe,  3  Am.  St.  Rep.  892. 

Page  147,  line  34,  at  end  of  para  add — If  a  new  trial  is  granted,  or  a  case  referred 
back,  and  a  reversal  of  the  judgment  ordei-ed,  it  will,  of  course,  not  conclude  a  suteequent 
action.*oo^ 

!••«  XXI  E1107C  Law,  S66. 

Pi^e  160,  line  30,  after  judgment  add — 

Mr.  Wells  says :  •'  Actually  adjudicated  issues 
must,  in  general,  be  involved  in  the  final  judgment  in  order  to  be  conclusive.  And  so  it 
has  been  held  that  an  allegation  of  a  complaint  which  does  not  enter  into  the  judgment  is 
not  subsequently  available  as  a  bar  or  in  evidence  ^*a.  .  .  Bven  if  matters  do  pass  into 
the  verdict,  they  do  not  bind  unless  they  pass  into  the  judgment  necessarily.  .  . 
Itisthevetdictwiththe  judgment  of  the  Court  upon  it  which  constitutes  res  judicata,''^^^  b 
16«  Sweet  v.  Tuttle,  14  N .  T.  469.  |         16*  Wells  Res.  J  ud.  349. 

Pi^  153,  after  line  5  read — 

This  Explanation,  however,  evidently  contemplates  a  deci-ec 
being  passed  which  does  not  expre^y  grant  a  certain  relief,  and  it  lays  down  that  such 
relief  must  in  that  case  be  deemed  to  have  been  refused.  Where  therefore  a  suit  is  not 
heard  and  determined,  but  allowed  to  be  withdrawn,  though  \vithout  leave  to  bring  a  fresh 
suit,  Sec.  13  and  this  Explanation  can  have  no  application.  ■*« 

Ma  Kamini  Kant  Boy  v.  Ram  Nath,  I.  L.  R.,  XXI  OaL  265. 

Page  154,  Line  16  after  in  add — 

Jihan  Das  v.  Durga  Perfad,^*a  that  if  mesne  profits  from 
date  of  dispossession  up  to  the  date  of  the  suit  were  claimed  in  a  former  suit,  and  there  was 
no  enquiry  or  mention  as  to  them  in  the  judgment,  a  claim  for  them  in  a  subsequent  suit 
would  be  barred.  It  was  argued  that  Explanation  III  *Mb  meant  only  to  bar  so  much  of 
the  claim  as  is  expressly  dealt  with  in  the  judgment  but  is  not  referred  to  expressly  in  the 
decree.  Banerjee,  J.,  however,  in  delivering  the  judgment  of  the  Calcutta  High  Court,  said  : 
"  We  find  neither  reason  nor  authority  for  such  a  contention.  If  any  matter  is  expressly 
dealt  with  in  the  judgment,  the  principle  of  res  judicata  would  apply  to  it,  notwith- 
standing that  the  decree  does  not  refer  to  it  expressly,  by  reason  of  the  express  words  in 
the  enacting  part  of  Sec.  13 ;  and  if  the  object  of  Explanation  III  was  merely  to  prohibit 
tlie  trial  in  a  second  suit  of  an  issue  already  tried  and  determined  in  a  former  suit,  not- 
withstanding the  absence  of  any  allusion  in  the  decree  to  the  matter  so  dealt  with. 
Explanation  III  might  as  well  have  not  been  given."    It  has  even  been  held  in 

MaI.L.B.ZXI  CaLSSB. 

Page  158,  line  2,  at  the  end  of  the  para,  add — 

And   the   identity   of   the  parties   to    a 
former  suit  may  be  shown  by  evidence  o^^^fkitf  where  it  is  not  established  by  the  recoitl.** 
•h  Garwood  v.  Gwwood,  8»  Oal.  514. 

Page  158,  line  31,  after  jadgment  add— 

In  Wood  V.  JSnsel^^a,  the  plaintiff  was  mot  a 
record  party  in  the  former  suit,  but  it  appeared  that  he  was  an  active  participant  in  its 
trial,  appearing  as  a  witness,  claiming  the  property  in  dispute  as  his  own,  and  in  the 
absence  of  the  record  plaintifi!  (who  claimed  to  hold  only  as  the  bailee  of  the  present 
plaintiff))  assuming  control  and  direction  of  the  case,  and  employing  and  paying  attorneys 
to  attend  to  it,  it  was  held  that  such  facts  brought  him  very  clearly  within  the  definition 
of  a  party. 

i*«  ct  Mo.  194. 

Page  161,  after  line  20,  add- 
In  Central  Baptist  C.  3f  S.    v.   Manchester,  »»<r  Matteson, 
C.  J.,  in   delivering   the  judgment    of  the    Supreme  Court  of    Rhode    Island,   after 
referring  to  several  cases,  said :  ^*  It  is  evident  from  these  authorities  that  it  is  not  sufildent 
to  conclude  a  party  by  a  judgment  in  a  former  suit  against  his  servant,  agent,  or  employee, 
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to  which  he  was  not  a  party  of  record,  that  he  employed  an  attorney  who  was  present  f  o  r 
him  and  participated  in  the  trial,  since  to  bind  one,  not  a  party  of  record,  by  a  forme  r 
judgment,  it  is  essential  that  he  should  have  openly  intervened  in  the  former  suit,  assum  • 
ing  its  direction  and  control,  to  the  knowledge  of  the  opposite  party,  for  the  prosecution  or 
d^ence  of  some  interest  in  the  subject  of  the  suit,  or  to  avert  a  liability  he  may  be  under 
to  indenmify  the  defendant  against  an  adverse  judgment." 
Ms  83  Am.  St.  Bep.  893. 

Page  161,  footnote  33,/<>r  A.M.,  read  Am. 

Page  164,  line  3,    after  suit.*^    add— 

In  Sinclair  v.  Sinclair^  Parke,  B.,  said :  "  The 
parties  to  a  suit  are  the  plaintiff  and  defendant,  and  that  a  proohein  amy  is  not  a 
party  to  the  suit,  but  simply  a  person  appointed  by  the  Court  to  look  after  the  interests  of 
the  in&nt,  and  manage  the  suit  for  him.^'  Pollodc,  0.  B.,  in  that  same  case  said  :  "  It 
appears  to  me  that  the  view  taken  by  this  Court,  in  the  case  of  Morgan  v.  Thorns ,  *'a  is 
perfectly  correct ;  that  he  is  not  a  party,  but  is  merely  to  be  considered  as  an  officer  of  the 
Court,  specially  appointed  by  them  to  look  after  the  interests  of  the  infant.'* 

SSa  7  u.  ft  w.  400. 

Page  164,  line  SS^for  error,  read  error.  "<i 

Page  164,  footnotes,  add — 

»»<i  Vide  to  same  effect.  Joyce  v.  McAvoy,  89  Am.  Dec.  172 ; 
RdUton  V.  Lahee,  74  Am.  Dec.  291 ;  Loyd  v.  Malone^  74  Am.  Dec  179 ;  KuohenJfeiier  v. 
Beckert,  41  lU.  172 ;  McLemore  v.  Cki4!ago  R.  Co.,  58  Miss.  514. 

Page  166,  line  20,  after  null,  add— 

Mr.  Robbins  in  his  article  on  Judgments  says*^^  :  "  A 
judgment  rendered  against  an  infant  on  confession  or  default,  or  on  an  appearance  by 
an  attorney,  or  without  the  appointment  of  a  guardian  ad  Ivtem^  is  erroneous  but  not 
void.* 7 6  The  record  must  show,  however  that  the  in&uit  was  made  a  party  to  Uie  action  in 
legal  manner.'^c 


Sharp  o.  Pindley,  71  Ga.  6S4. 
Bmerie  «.  Ararado,  64  Oal.  531. 
<^e  Ooleman  o.  Oolenum,  f8  Am.  Deo.  86. 
Shaefer  «.  Gates,  88  Am.  Deo.  164. 
Pond  V.  Doneghy,  18  B.  Mon.  568. 
Hun  ter  o.  Hatton,  45  Am.  Deo.  117. 


•'a  Xn  Bnoye.  87. 

•n  Vide  AUman  v.  Taylor,  101  DI.  185. 

Omntham  «.  Kennedy.  91  N.  Gar.  148. 

Townsend  o.  Ooz,  45  Mo.  401. 

Montgomery  «.  Oarlton,  56  T^z.  861. 

McLemore  v.  OhioagoR.  Oo^  58  Mies.  514. 

Page  166,  line  30, /w  void,  read  void.^"« 

Page  166,  footnote  68,/(»r  45  M.,  read  45  Mo. 

Page  166,  footnotes,  at  the  end  add  — 

^^a  Sacramento  Savings  Banh  v.  Spencer^  53  CaL  737. 
Foster  v.  Jones,  23  Ga.  168.  Johnson  v.  Pomerey,  31  Ohio,  247.  Wood  v.  Bayard,  63  Pa. 
St.  820.  Campbell  v.  Kuhn,  45  Mich.  513. 

Page  172,  line  9,  after  themselves*   add — 

In  Harvey  v.  Osborne, ^^ a  the  Indian  Supreme 
Court  said  :  ^' Where  two  parties  are  sued  in  the  same  action,  and  one  files  a  separate  answer 
to  the  complaint,  and  not  in  the  nature  of  a  cross-complaint  against  his  co-d^endant,  such 
co-defendant  cannot,  under  our  code  of  practice,  demur  or  reply  to  or  join  issue  in  any 
manner  upon  such  separate  answer.  And  in  such  a  case  the  finding  and  judgment  of  the 
Court,  on  an  issue  joined  in  such  separate  answer  by  the  plaintiff,  will  not  necessarily  con- 
clude and  determine  any  of  the  merely  relative  rights  of  the  defendmts  as  between  them- 
selves.*' 

•>«  66  Ind.  685.  I         Goodnow  v.Stryker,6aiowa,SIL 

Vide  to  same  efBeot  | 

Page  172,  footnote  94,  at  the  end  add— 

McMahan  v.  Oeiger,  39  Am.  Bep.  489.  Biee  v 
Cutler,  84  Am.  Dec.  747.  Ibrrey  v.  Pond,  102  Mass.  355. 

Page  178,  footnote  95,  for  35  Ala.  312.  read—lZ  Am.  Dec.  491. 

For  Dnnean  read  Duncan 
Page  175,  footnote  13,/(9r  29.    readii. 

Page  1 77,  at  the  end  add^ 

Mr.  Wells  says*'. :  "  The  relative  position  of  the  parties  to 

the  record  in  the  two  actions  is  not  regarded  as  material.    They  may  be  lespectively 

plaintiff  and  defendant,  and  defendant  and  plaintiff,  without  altering  the  lesnfiof  liie 

fint  litigation  between  them  *7» ;  because  it  is  nevertheless  an  issue  between  the  parties.'* 

s*«  WellsBes.  Jnd.  16.  |     »»  Barlurv. OleveiaikU  10]a6h.M6. 
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Page  178,  line  36,  after  decision."  <Mif— 

In  Thompiwa^.  Bohert*,^^<»  Grier,  J., in  delivct- 
ing  the  judgment  of  the  United  States  Supreme  Court  said  :  "  No  good  reason  can  be  given 
whj  the  parties  in  this  case,  who  litigated  the  same  question,  should  not  be  concluded 
by  the  decree  because  others  having  an  interest  in  the  question  or  subject-matter  were 
admitted  by  tho  practice  of  a  court  of  chancery  to  assist  on  both  sides.  The  question,  as 
between  the  present  parties,  is  res  ti^udieata^  and  none  the  less  binding  because  others 
are  concluded  also.  A  contrary  doctrine  would  sacrifice  a  wholesome  principle  of  law  to  a 
mere  technical  rule  having  no  foundation  in  reason,  making  a  distinction  where  there  is 
no  difference/' 

3>«   24  How.  Ml. 

Page  180,  after  line  36,  read^ 

In  Leffgottr,  Ghreai  Northern  Ity,  Q».,**«  Quain,  J.,  said  :  "  It 
is  generally  put  in  the  books  that  the  plaintiff  must  not  be  only  the  same  person,  but  he 
must  be  suing  in  the  same  right.  I  think  that  in  these  two  actions  before  us,  although  the 
administratrix  nominally  is  the  plaintiff,  yet  the  administratrix  is  not  suing  in  these  two 
actions  in  the  same  right,  but  in  very  different  rights  altogether,  and,  therefore,  tiiat  the 
estoppel  does  not  arise.  The  present  action  which  is  now  before  us  is  an  action  by  an 
administratrix  in  the  ordinary  sense  of  that  word,  representing  the  estate  of  the  intestate 

andinpointof  fact  bringing  an  action  for  a  loss  to  that  estate But] when  we  come 

to  look  at  the  previous  action  it  seems  to  be  an  entirely  different  kind  of  thing.  (Having  been 
brought  under  Lord  Campbeirs  Act,  which)  gives  an  entirely  new  action,  not  an  action 
connected  with  the  estate  of  the  deceased  in  the  slightest  degree,  and  the  damages  recover- 
able in  it  would  be  no  part  of  the  estate  of  the  dec^ised.  The  Act  merely  says  that  the 
nominal  person  to  bring  the  action  on  behalf  of  certain  relations — ^not  on  behalf  of  the 
next-of-kin  or  the  creditors  of  the  deceased,  but  on  behalf  of  the  beneficiaries,  certain 
relations  named  in  the  Act — shall  be  the  executor  or  the  administrator.  It  is  plain,  there- 
fore, that  an  action  brought  by  the  person  designated  by  the  statute,  is  brought  in  an 
entirely  different  right  from  that  in  which  the  action  is  brought  by  the  executors  generally 
as  representing  the  estate  of  the  testator  or  the  intestate.  I  therefore  feel  clear  upon  the 
point  that  these  actions  are  not  brought  in  the  same  right,  and  that,  therefore,  the  findiog 
in  the  one  does  not  constitute  an  estoppel  in  the  other."  In  the  United  States  also,  often 
a  suit  is  brought  in  an  individual  capacity,  and  another  in  an  official  or  fiduciary  character 
without  the  interference  of  the  doctrine  of  resjudieata,^^  h  It  is  of  no  consequence  that 
the  plaintiffs  made  them  thus  parties  as  judgment-creditors,  and  in  ignorance  of  their 
chattel  mortgage.  The  plaintifEs  in  this  suit  were  not  ignorant  of  the  existence  of  their 
own  mortg^,  and  they  knew  that  the  plaintifb  in  that  suit  claimed  a  prior  lien 
upon  the  property  in  question  therein,  and  were  seeking  to  enforce  it  against  them  and 
all  subsequent  incumbrancers,  or  to  cut  off  all  subsequent  liens  of  whatever  nature.  They 
were  called  upon  to  set  up  their  claims  and  assert  their  rights,  and  omitt^  to  do  so,  and 
suffered  the  plaintifEs  in  that  suit  to  take  the  said  decree  and  proceed  to  execute  the  same 

It  is  suggested  that  the  said  judgment  and  decree  aro  not  conclusive, 

because  the  plaintiffs  were  made  parties  as  judgment-creditors.  I  do  not  think  this  position 
at  all  tenable.  The  plaintifib  were  made  parties  as  subsequent  incumbrancers ;  it  matters 
not  what  their  liens  were ;  they  had  an  opportunity  to  set  them  up  and  litigate  the  question 
|n  that  suit. 

4t«  1 Q.  6.  D.  699.  I  Bradley  v.  Andrews,  61  Yt.  626. 

4S6  Flint  V.  Bodge,  10  Allen,  128.  Karr  v.  Parks,  44  Oal.  46. 

NeUley  o.  Neilley,  80  N.  T.  862.  |  Kronshage  v.  Ohicago  B.  Co.,  46  Wis.  600. 

Page  182,  line  19,  after  his  father,  add — 

The  plaintiff  in  such  a  case  may  no  doubt  be 
said  to  be  claiming  under  a  different  title,  but  he  can  hardly  be  fsaid  to  be  suing  in 
different  capacities.  This  was  the  view  taken  in  Ber^amin  v.  Mmira,^^»  in  which  a  suit  by 
a  person  was  held  to  be  barred,  because  in  a  former  suit  against  him  on  a  certain  title  he 
had  not  pleaded  his  other  title  in  defence ;  and  Smith,  J.,  in  delivering  the  judgment  of  the 
New  York  Supreme  Court,  said :  **  If  there  is  anything  in  the  principle  that  when  a  party  is 
brought  into  court  and  given  an  opportunity  to  present  his  claims,  he  must  do  scat  the  peril 
of  being  cut  off  and  foreclosed  in  respect  to  all  such  claims,  the  plaintifBsare  clearly  estopped 
from  going  back  of  this  decree.  They  were  subsequent  incumorancers  upon  the  property 
in  question. 

st«  49  Barb.  448. 

Page  186,  line  i,for  Doo  read — Doe  dem  Poster 

Page  186,  line  7,/i>r  from  readr-^ioT 

Page  186,  line  7, /or  to  be  read^'m 

Page  186,  line  10,  far  subsequent  read — subsequently 
footnote  81,/or  768.  read  790. 
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Page  189,  footnote  6,  omit^PMlipsan,  v.  Ezrl  of  Ejrement,  6  Q.  B.  587. 

Page  191,  line  29,  for  The  decision  in  NugenderehuT^der  Ohoso  v.  Kani3%ee  Dasse,^ 

is  not  read — 

In  Hari  Nath  v.  Mothtirmohtm,*^  the  defence  was  that  a  suit,  brought  by  the 
plaintiflTs  mother,  in  her  lifetime,  against  the  same  defendant,  for  her  share,  had  been 
dismissed  by  a  final  judgment  on  the  ground  of  her  claim  having  been  barrel  by  limi- 
tation ;  and  their  Lordships  of  the  Privy  Council  held  that  the  decree  dismissing  the 
daughter's  claim  as  barred  was  binding  on  her  son  ;  and  Sir  R.  Couch,  after  referring  to  their 
Lordships'  decisions  in  Katama  Natchiar  v.  Raja  of  Skivagunga  Case  and  in  AumrtolaU  v. 
Rajoneeka/nt^b  said  :  "The  estate  to  which  S.  as  the  survivor  of  the  daughters  succeeded  was 
similar  to  the  estate  of  a  widow,  and  the  principle  of  these  decisions  applies  equally  to  it" 
In  Chukkun  Lai  Roy  v.  Lolit  Mohan  Rov,  *e  a  Division  Bench  of  Calcutta  High  Court 
held  th&t  the  dismissal  of  a  claim  by  a  widow  to  her  deceased  husband,  on  the  ground 
of  the  validity  of  the  will  against  which  she  claimed,  would  not  bar  a  suit  after  her  death 
by  the  next  reversioner  claiming  on  the  same  ground  against  the  will.  It  was  contended 
that  as  the  widow  fully  represented  the  estate,  and  as  the  question  of  the  validity  of  the 
will  was  raised  in  issue  in  the  previous  case,  the  decree  dismissing  her  claim  operated  by 
way  of  res  judicata  against  the  suit  of  the  reversioners.  The  contention  was  overruled, 
however,  on  the  ground  that  it  proceeded  upon  the  assumption  that  the  widow  (R.)  did 
represent  the  estate  of  S.  (the  deceased  testator).  Ghose,  J.,  in  delivering  the  judgment 
of  the  Court  said  :  "  Under  the  will  and  codicil,  the  person  who  represented  the  estate 
was  certainly  not  R.  The  suit  was  not  one  for  the  construction  of  the  will  and  codicil, 
and  aU  the  parties  interested  were  not  parties  to  that  suit ;  and  it  seems  to  me  that  it  would 
be  stretdiing  the  doctrine  of  res  judicata  to  an  nreasonable  extent  if  we  were  to  hold  that, 
nothwithstanding  the  widow  of  the  deceased  did  not  represent  the  estate."  Nor  is  the 
decision  in  Nugenderchunder  Ohose  v.  Kamvnee  Dossee^ 

7a  I.  L.  E.,  XXI  Oal.,  8.  I       2tf  I.L.  B.,  XX  Gal^  936. 

HL.B.nLA.US.  I 

Page  192,  line  39,  after  reversioner.  <wW— 

On  the  same  principle,  Barl,  C,  J.,  in  delivering 
the  judgment  of  the  New  York  Supreme  Court  in  Kent  v.  Church  of  8t.  Michael, ^^» 
said  :  "  Where  an  estate  is  vested  in  persons  living  subject  oaly  to  the  contingency  that 
persons  may  be  bom  who  will  have  an  interest  therein,  tha  living  owners  of  the 
estate,  for  all  purposes  of  any  litigation  in  refsrenca  thereto  and  affecting  th3  jurisdiction 
of  the  Courts  to  deal  with  the  sam3,  represent  th3  whole  ejtat3,and  stani  not  oily  for  th3m- 
selves,  but  also  for  the  pereons  uabDm.  This  is  a  rub  of  CDavanieac3,  aai  almost  of 
necessity.  The  rights  of  persons  unborn  are  sufficiently  cared  for,  if,  wh^a  thj  estate 
shall  be  sold  under  a  regular  and  valid  judgmsnt,  its  proc33d3  take  its  placs  and 
are  secured  in  some  way  for  such  persons. i^*  "  So  also,  in  Biyletr  v.  Daja/rnette,^^^  th3 
Supreme  Court  of  Virginia  said:  "It  is  well  settled  that  it  is  not  neceiiary  that 
remaindermen  after  the  first  estate  of  inheritance  should  be  made  parties,  and  where 
real  estate  is  in  controversy  which  is  subject  to  an  entail,  it  is  suilcient  to  make  ths  first 
tenant  in  tail  esse  in  whom  an  estate  of  inheritance  is  vested  a  party,  with  those  claiming 
prior  interests  withoat  making  those  parties  who  may  claim  in  remainder  or  reversion  after 
such  estate  of  inheritance.  And  a  decree  against  such  tenant-in-tail  will  bind  those  in 
reversion  or  remainder,  although,  by  the  failures  of  all  the  previous  estates,  the  estates  in 
remainder  or  reversion  might  afterwards  become  vacated." 

I'a  32  Am.  St.  Bep.  091.  t  Noiino  v.  Green leld,  34  Am.  Dec  363. 

lift  Oalvin  on  Parties  iS.  Wills  o.  Slale,  6  Ves.  433.   I       Ho  13  Or^U.  133. 
OaakeU  v.  Qaskell,  0  Sim.  643.  I 

Page  192,  footnote  8,/(w  Ijgia  read  Jffla 

Page    194,  Line  34,  after  successors.  «cW— 

Mr.  Bobbins  in  his  article  on  Judgment 
says' •«  : — "  A  judgment  for  or  against  an  Oiticer  affecting  the  rights  and  privileges 
of  the  office  is  binding  upon  his  successors.  A  judgment  for  or  against  his  right  to  hold 
the  office  is  binding  upon  those  who  claim  under  him.'^ft  ....  But  a  judgment 
against  one  who  draws  in  question  the  right  to  an  office  or  franchise  is  not  conclusive 
against  another  person  drawing  such  right  in  question. '^c  " 
16o  Xn  Bacyo.  Law,  99.  I      16«  State  v.  Oinoinati  Oas  Oo.,  18  Ohio,  933. 

\%b  King  0.  Grimes,  BoUer^s  N.  P.  131.  | 

Page  196,  line  17,  after  co-tenants."  r«/z^— The  same  has  been  held  in  other  cases  also.'^a 
Foot-note  20,  add  at  the  beginning^Surender  Nath  ▼.  Brqjo  Nath,  h  L.  R., 
XIII  Cal.,  352. 
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Page  196,  Footnotes,  after  footnote  21  add — 

^^aWalker  v.  Ferryman,  23Ga.  309.     Bms  v. 
Sevier y  58  Tex.  567.  OervUh  v.  Bragg,  55  Vt.  329.  Bennett  v.  Hethington,  16.  S.  &  R.  195. 

Page  l9S,L\ne  iya/ter  them  insert — In  Steele  y.  Linebrrger^'^a  the  Pennsylvania  Supreme 
Court  said  :  "  A  judgment  against  an  administrator  is  conclusive  as  to  the  personal  estate, 
hut  only  prima  facie  as  to  the  realty.  Heirs  and  devisees  have  a  right  to  a  day  in 
Court  before  their  interests  can  be  affected  by  a  judgment  against  the  ^iministrator,  and 
they  may  question  and  disprove  any  and  every  item  included  in  or  constituting  the  judg- 
ment against  the  administrator,  if  they  can."  Mr.  Flint  directly  says  :  "  The  aSninistrator 
has  an  interest  directly  adverse  to  the  heirs  in  realty,  instead  of  being  privy  to  them.  If 
the  administrator  brings  a  suit  directly  for  the  heirs  and  to  their  benefit  they  may  be 
estopped  by  it."86" 


i*a  m  Pa.  St.  31S. 


I        2«»  XXI  Encyc.  Law,  166. 


Page  199,  Line  36,  to  executors,  as  note,  add — 

In  the  case  cited,  the  United  States  Supreme 
Court  said  :  "  Notwithstanding  the  privity  that  there  is  batween  executors  to  a  testator,  we 
do  not  think  that  a  judgment  obtained  against  one  of  several  executors  would  be  conclusive 
as  to  the  dtsmand  against  another  executor  qualified  in  a  different  State  from  that  in  which 
the  judgment  was  rendered." 

Page  200,  Line  6,  after  jurisdiction."  add^ 

Mr.  Bobbins  in  his  article  on  Judgment 
say8:**a  "  A  judgment  for  or  against  an  executor  is  conclusive  evidence  for  or  against 
another  executor  under  the  sam3  will  who  ha?  qualified  in  the  sam3  State. <'&  ....  A 
judgment  against  executor  or  administrator  is  not  binding  upon  an  executor  or  administra- 
tor who  has  qualified  in  another  State  **£;." 


43a  Xn.  Bnoyo.  Law,  91. 
42b  Wolfinger  v.  Bets,  60  Iowa,  694. 
Steele  v.  Lineberger,  69  Pa.  St.  308. 


142c  Thatobell  v.  Bemey,  65  Ala.  39. 
MoLon  V.  Meek,  18  How.  10. 
Taylor  «.  Barron,  86  N.  H.  St. 


Page  202,  Footnote  55, /(W  706.  read  636. 

Page  203,  Footnote  62,  far  296.  read  246. 

Page  204,  Footnote  71,  for  S.  707  read  637. 

Page  200,  after  Line  15,  add^ 

Thus  in  Valentine  v.  Mahoney,  *'«  it  was  h  eld  that  in  an  action 
of  ejectment  against  a  tenant,  the  landlord  would  be  concluded  by  the  judgment  as  fully  as 
if  he  were  a  formal  party,  provided  he  had  put  his  title  in  issue,  and  assumed  the  defence, 
under  notice  by  the  tenant,  and  with  the  tenant's  permission.  Rhodes,  J.,  in  delivering  the 
judgment  of  Uie  Court  in  that  case  said:  **  A  possible  future  controversy  between  the 
landlord  was  not  the  only  or  the  principal  purpose  in  view  in  securing  to  the  landlord 
the  right  to  defend  the  action  in  the  tenant's  name,  but  it  was  that  the  issue  between  the 
plaintiff  and  the  landlord's  title  might  be  litigated  and  determined.  If  judgment  when  for 
the  plaintiff  would  not  bind  the  landlord,  he  could  not  avail  himself  of  its  benefits  when  it 
was  for  the  tenant.  It  is  impossible  to  conceive  that  the  Courts  should  concede  to  a  person 
the  right  to  participate  in  an  action  without  his  being  bound  or  benefited  by  its  results." 
Mr.  Wells  says  ***  :  "  The  general  rule  deducible  from  the  authorities  is,  that  the  tenant 
is  bound  by  the  landlord's  prior  acts  and  probably  by  the  landlord's  subsequent  loss  of  title 
on  grounds  pre-existing  the  lease,  while  the  landlord  is  bound  by  proceedings  against  his 
tenant  only  so  far  as  he  has  notice  thereof  and  is  admitted  to  defend  therein."  Similarly, 
Mr  Bobbins  in  his  article  on  Judgment  says^'o  :  '*  A  judgment  against  a  lessor  is  binding 
upon  a  subsequent  lessee,^  ^(<  but  not  upon  a  lessee  in  possession  when  the  action  was 
commenced.  *^«  The  lessor  is  not  concluded  as  against  the  successful  party  by  a  judgment 
against  his  lessee,^ ^/unless  the  issue  involved  the  title  to  the  land  in  defence  of  it" 


4Sa  37  Oal  894. 
4*6  Wells  Res.  Jnd.  60. 
4S«  XII  Eooya  Iaw,05. 
$44  Bennett  o.  Couebman,  48  Barb.  73. 
4Se  Satterlee  o.  BUss,  86  Cal.  489. 
Gecnrges  o.  Hnfflohmidt,  44  Mo.  179 . 


4S/  Chant «.  Reynolds,  49  C  al.  218. 
Bartiett  «.  Boston  Gas.  Light  Oc,  192  Mass. 
209.  -^  - 

Read  v.  Allen,  68  Tex.  380. 
Ryens  o.  Ripley,  25  Wend.  482. 
Kent  V.  liialey,  48  Wis.  257. 


Page  206,  Line  32, /tw  other  cases,  read--ot\i&[  cases.''  ^a 

Page  206,  Footnotes    add— 

79a  Miller  v.  White,  50  N.  Y.  137.  Merchants  Bank  v. 
Chandler,  19  Wis.  434.  Lamar  Ins.  Co.  v.  Gulick,  102  111.  41.  Wilson  v.  Pittsburgh 
Coal  Co.,  43  Pa.  St.  424. 
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Page  205,  Footnote  Sl.atths  begginning  add^ 

QashUl  v.  JhuUeyj  39  Am.  Dec.  760. 

Page  205,  Footnote  82,  at  the  end  add — 

Hudson   y.  Carmanj  41    Me.  84.    ffamilton^. 
Glenn,  85  Va.  901.  Lgmon  t.  FarU,  53  To  wa,  498.  Morris  Co.  v.  mnehman,  31  Kan.  729. 

Page  206,  Line  2,  after  Courts.  »♦  add^ 

Even  the  New  York  Supreme  Court  appears  to  have 
taken  the  same  view  in  later  cases. >*a 

84a  Stephens  o.  Fto,  88  N.  T.  812. 

Page  206,  Footnote  83,  for  9  Sup.  Ct  R.  739.  read^ 

131    U.   S.  329.  enenn    ▼.    Leggett, 
135  U.  S.  533. 

Page  206,  Footnote  84, /w  Bl.  read  Bl.  N.  8. 
Page  206.  Footnote  88,  after  Mor.    read — ^Corp. 


Page  207,  Line  22,  at  the  end  qf  Section  t 

So  also,  as  pointed  out  by  Mr.  Wells,  *^a*'A 
corporation  has  no  such  priyity  with  the  persons  composing  it  that  a  suit  by  the  latter  in 
their  individual  names,  though  styling  themselves  trustees  of  the  corporation,  will  debar 
a  suit  on  the  same  cause  of  action— as,  for  example,  title  to  lands— brought  subsequently 
by  the  corporation." 

fitf  Wells  Bas-Jod.  158. 

Page  210.  marginal  note,  for  jointly  interested  rs<ui— having  similar  interest 

Page  210,  Footnote  5,  at  the  end  add^Kerr  v.  Blodgett,  48  N.  T.  66. 

Page  811,  top  heading/or  jointly  interested  r^oii— having  similar  interest. 

Page  211,  Line  6,  after   the  rest,  add — 

In  Commisiicneri  of  Sewers  v.  GelUUlyt^a 
Sir  George  Jessel,  M.  B.,  citing  Mayor  qf  York  v.  PUkinaton,*b  said  :  <*  He  understood  the 
rule  of  the  Court  of  Chancery,  ever  since  Lord  HardwicWs  time,  to  have  been  this,  that 
where  one  multitude  of  persons  were  interested  in  a  right,  and  another  multitude  of  per- 
sons interested  in  contesting  that  right,  and  that  right  was  a  general  right— and  it  was 
utterly  impossible  to  trv  the  question  of  the  existence  of  the  right  between  the  two 
multitudes  on  account  of  their  number— some  individuals  out  of  the  one  multitude  might  be 
selected  to  represent  one  set  of  claimants,  and  another  set  of  persons  to  represent  the 
parties  resisting  the  claim,  and  the  right  might  be  finally  decided  as  between  aU  parties  in 
a  suit  so  constituted.  No  doubt  the  Plainti&  must  have  the  right  of  selecting  the  Defend- 
ants unless  the  persons  interested  in  resisting  the  claim  chose  to  file  a  biU  to  establish  their 
rights,  in  which  case  the  two  suits  would  go  on  together  as  cross-suits.** 

8a80b.D.610.  |     8»lAtk.888. 

Page  211  Footnote  10,  for  VII.  A.,  read^Yl.  I.  A. 

Page  217,  Line  1,  after  Kesavaa  ^K  add^^ 

Referring  to  the  Full  Bench  decision  and  to 
the  decision  in  Sridevi  v.  Kdu  Bradi,  Sir  Arthur  Collins,  C.  J.,  and  ^eppard,  J.,  held  in 
Chalapreth  Komappan  v.  Ukkaranj  that  Sec  30  did  not  apply,  and  said  :— **  It  has  been 
more  uian  once  decided  that  although  the  members  of  a  tarwad  or  family  may  in  an 
irr^ular  fashion  be  represented  by  a  Eamawan  of  the  tarwad,  the  decree  does  not  laiaean 
absSute  estoppel  against  members  not  actually  brought  on  the  record.** 

Page  218,  Footnote  35,/9r  85.  read  36. 

Page  283,  footnote  i9,for  8  read  U.  8. 

Page  227,  Footnote  76,  omit—ffeard  v.  Lodge,  82  Am.  Dec.  197.  Irtoin  v.  Backus,  86 
Am.  Dec  125. 

Page  229,  line  2,  after  litigation.**  readmit  is  a  general  rule,  that  if  the  purchaser  or  any 
subsequent  vendee,  is  sued  in  replevin  or  trover,  or  in  any  other  action  Involving  the  ques- 
tion 01  title,  if  he  gives  notice  to  his  vendor  of  the  pendency  of  the  action  and  its  natoie, 
the  judgment  is  conclusive  evidence  against  such  vendor.** 
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¥agQ  after  231,  hme  13,  <wW— 

In  Speneer  ▼.  Deartk^^hi  Wilson,  J.,  in  delivering  the 
judgment  of  the  Vermont  Supreme  Court  said  :  "  Where  the  defendant  in  the  second 
action  had  notice  of  the  fonner  suit  and  an  opportunity  to  make  defence,  or  where  the 
defendant  in  the  second  action  voluntarily  appeared  and  assisted  in  the  former  pro> 
ceedings  or  in  case  of  a  payment  made  by  a  co-contractor,  who  is  a  party  of  record  in  the 
second,  but  was  not  in  the  first  action,  or  a  release  to  him  of  the  whole  cause  of  action, 
or  accord  and  satis&ction,  where  either  of  such  matters  is  presented  in  the  former  action 
by  the  party  therein,  and  urged  for  himself  and  through  his  agency  for  and  on  behalf  of 
another  party  not  on  the  record,  but  having  a  direct  interest  arising  from  express  contract 
or  by  operation  of  law  to  prosecute  or  defend  the  suit,  and  the  same  is  prosecuted  or 
defend^  with  his  express  or  implied  countenance,  such  judgment  is  conclusive  evidence  in 
the  second  suit  of  the  matters  so  adjudicated  in  the  former  action." 

»]«  48  Vt.  93,104.: 

Page  231,  after  Line  33,  add^ 

^'  Insults  for  contribution  also,  the  question  turns  upon 
notice,  because  if  the  party  asking  contribution  had  proper  notice  of  the  former  suit  and  an 
opportunity  to  join  in  a  defence,  the  judgment  in  that  suit  will  be  resjudicata.^^a" 
a  Fletcher  «.  Jackson,  59  Am.  Deo.  98.  I  Predar  «.  Stallworth,  37  Ala.  40S. 

Kramph  «.  Hats«  62  Pa.  St.  629.  | 

Page  232,  Line  2,  after  money,    add — 

And  that  remark  was  quoted  with  approval  in 
Gibson  V.  Lote,^*a  with  the  observation  that  **  it  has  been  adopted  by  able  legal  writers  as 
a  caidinal  principle,  settling  that  doctrine  upon  this  matter,  and  has  also  received  the 
sanction  of  decisions  of  Courts  of  the  highest  respectability."  It  was  also  cited  with 
approval  by  Parke,B.,  in  Smith  v.  Compton,^*^  in  which  Lord  Tenterden,  C  J.,  further  said  : 
**  The  only  effect  of  want  of  notice  in  such  a  case  as  this,  is  to  let  in  the  party  who  is  called 
upon  for  an  indemnity  to  show  that  the  plaintiff  has  no  claim  in  respect  ot  the  alleged  loss, 
or  not  to  the  amount  alleged;  that  he  made  an  improvident  bargain,  and  ^t  the 
defendant  might  have  obtained  better  terms  if  the  opportunity  had  been  given  him." 
9ia    2  Flor.  «1«.  |     »«6  8  B.  ft  Ad.  407. 

Page  232,  Line    10,  after  to  defend*',  add — 

In  Port  Jertis -7,  First  National  B^«ifc,»»« 
Ruger,  C.  J.,  said :  "  The  liability  of  the  author  of  the  act  which  occasions  the 
injury,  does  not  depend  upon  the  fact  of  his  receiving  notice  of  the  action  brought  by 
the  injured  party  against  the  municipality  ...  the  only  object  of  notice  in  such  a 
case  is  to  enable  the  corporation  to  avail  itself  of  its  right  to  impose  the  burden  of  defence 
upon  the  party  ultimately  liable,  and  to  estop  the  author  of  the  injury  by  the  judgment 
recovered,  from  again  contesting  the  facts  upon  which  judgment  depends.  The  omission  to 
give  notice  in  such  cases  does  not  go  to  the  right  of  action,  but  simply  changes  the  burden 
of  proof,  and  imposes  upon  the  party  against  whom  the  judgment  was  recovered,  the 
necessity  of  again  litigating  and  establishing  all  of  the  actionable  &cts.  But  if  the 
party  who  is  ultimately  responsible  has  notice  of  the  pendency  of  an  action  against  his 
indemnitee,  and  is  given  an  opportunity  to  defend,  and  neglects  it,  he  is  still  bound  by  the 
result  of  the  action  and  estopped  from  controverting  in  an  action  subsequentiy  brought- 
ac:ainst  him  by  such  indemnitee,  the  facts  which  were  litigated  in  the  original  action." 

^  9%a  98  N.  T.  660. 

Page  233,  Line  6,  after  estopped,  read^th&t  notice  need  not  be  direct  or  actual,  and  that 
circumstances  amounting  to  notice  or  actual  knowledge  that  the  suit  is  pending  may  be 
sufficient  to  charge  the  indemnifying  party. 

Page  233>  At  end  of  the  note  add— 

Mr.  Flint  says  •»  :— "  The  notice  may  be  either  express 
or  implied,  direct  or  indirect,  actual  or  inferential,  and  if  it  can  in  any  way  be  Inrougfat 
home  to  them  Uiey  (the  sureties)  are  r^;arded  as  charged  with  notice,"  but  he  himself  adds 
farther  onH  that  the  notice  must  be  certain,  explicit,  and  unequivocaL 

ed  XXI  Enoyc.  Law,  189.  I       •%  XXI  Bncyc.  Law,  17& 

Page  235,  Footnote  16,  omit — Pritchard  v.  Hicheock,  6  Man.  &  G.  154. 

Footnote  18, /w  Niv.  read  Nav. 

Page  236,  line  30,  after  any  other,  add — 

Mr.  Bobbins  in  his  article  on  Judgment  enunciates 
theentirerule  as  follows  ■♦« :— "  A  judgment  for  or  against  a  bailor  is  conclusive  upon 
the  bailee."  *6  A  recovery  and  satisfaction  by  either  bailor  or  bailee  is  a  bar  to  a 
subsequent  action  by  the  other ;  but  a  recovery  and  satisfaction  by  the  bailee  has  been 
held  not  to  bar  an  antecedent  action  by  the  bailor."*''  Judgment  against  a  bailee  is  not  a 
bar  to  an  action  by  the  bailor  against  the  successful  party.  But  judgment  against  a 
bailee  in  an  action  defended  by  the  bailor  is  binding  upon  the  latter. **<r' 

94a  XII  Bnoyo.  Law.  93.  I       24c  Steamboat  Farmer  o.  Mc  Oraw,  31  Ala.  669 

346  Green  «.  Clarke,  13  N.  Y.  348.  I       Ud  Tarleton  v.  Johnaon,  86  Ala.  300. 

Barton  v.  Wilkinson,  18  Vt.  186.  a 
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Page  236,   footnote   25,  fwr  Young  Ex  parte  17   Ch.    D.  668.  read^Cafidee  v.  L^rd, 
2  Comst.  274. 

Page  2386,  footnote  10,  for  O  read  462. 
OmU  46. 

Page  230.  Line  2.  for  passing  read  pronooncing 

Page  255,  Footnote  o2,/or  Hadanaud  read  Sadanand 

Page  266,  Footnote  54, /w  41  read  414. 

Page  261,  Top  Heading /or  some  read — same 

Page  263,  line  26,  add  as  a  note  to  Exeter — 

Lord  Bomilly,  M.  R.,  in  this  case  said  :— <'  If  the 
decision  (of  the  Club)  has  been  arrived  at  honA  fide^  without  any  caprice  or  im- 
proper motive,  then  it  is  a  judicial  opinion  from  which  there  is  no  appeu«  None  but 
the  members  of  the  club  can  know  the  little  details  which  arc  essential  to  the  social 
well-being  of  such  a  society  of  gentlemen,  and  it  must  be  a  very  strong  case  that  would 
induce  this  court  to  interfere."  The  same  was  held  by  the  court  of  appeal  in  Dawkins  v. 
Antrohusy  »*>«  in  which  Lord  Justice  Brett  said  : — "  The  only  question  which  a  court  can 
properly  consider  is  whether  the  members  of  the  club,  have  acted  ultra  tires  or  not, 
and  it  seems  to  me  the  only  questions  which  a  Court  can  properly  entertain  for  that 
purpose  are,  whether  anything  has  been  done  which  is  contrary  to  natural  justice, 
although  it  is  within  the  rules  of  a  club— in  other  words,  whether  the  rules  of  the 
club  are  contrary  to  natural  justice;  seccmdly,  whether  a  person  who  has  not 
condoned  the  departure  from  them  has  been  acted  against  contrary  to  the  rules  of  the 
club ;  and  thirdly,  whether  the  decision  of  the  dub  has  been  come  to  banA  fide  or 
not.  The  Court  has  no  right  to  consider  whether  what  was  done  was  right  or  not, 
or,  even  as  a  substantive  question,  whether  what  was  decided  was  reasonable  or  not"  In 
Oompertz  v.  Goldiitgham^^^h ihQ  Madras  High  Court  set  aside  as  wrongful  the  expulsion 
of  a  member  of  the  BelUuy  Club  from  it,  but  on  the  ground  that  the  c£u^  on  which  he 
was  expelled  had  not  been  brought  to  his  notice.  The  Privy  Council  has  taken  a  similar 
view  in  regard  to  religious  associations  also.  Thus  in  Long  v.  Bishop  of  Cape  Toton,  ^^e  their 
Lordships  said : — "  The  Church  of  England,  in  places  where  there  is  no  church  established 
by  law,  is  in  the  same  situation  with  any  other  religious  body — in  no  better,  but  in  no 
worse  position ;  and  the  members  may  adopt,  as  the  members  of  any  other  Communion 
may  adopt,  rules  for  enforcing  discipline  within  their  body  which  will  be  binding  on  those 
who,  expressly  or  by  implication,  have  assented  to  them.  It  may  be  further  laid  down 
that  where  any  religious  or  other  lawful  association  has  not  only  agreed  on  the  terms 
of  its  union,  but  has  also  constituted  a  tribunal  to  determine  whe&er  the  rules  of  the 
association  have  been  violated  by  any  of  its  members  or  not,  and  what  shall  be  the  conse- 
quence of  such  violation ;  the  decision  of  such  tribunal  will  be  binding  when  it  has  acted 
within  the  scope  of  its  authority,  has  observed  such  forms  as  the  rules  require,  if  any  forms 
be  pre«cribed,  and,  if  not,  has  proceeded  in  a  manner  consonant  with  the  principles  of 
justice."  This  was  adopted  by  their  Lordships  in  Broton  v.  Cure  of  MmUreal,*od  in  which 
it  was  held  that  burial  to  a  Roman  Catholic  in  a  certain  cemetery  reserved  for  memben  of 
that  faith  was  improperly  refused  under  the  orders  of  the  Bishop.  Mr.  Justice  Berthelot 
in  the  Court  of  Review  in  Lower  Canada  said  :  *  Le  hapthne,  le  mariage  et  la  simU' 
ture  sont  de  matiere  misete^  et  les  ecclesiastiques  nepeutent  se  refuser  de  les  adminiitrer  d 
eeusD  de  lew  paroissieiu  qui  y  ont  droit,  covime  risldants  dans  f  enclave  de  sa  paroisse 
d  moins  oependant  quHl  n'y  ait  despeinss  eeolisiastiques pronoTicies  contre  euwpar  vivique 
ou  autre  autoriti  ecclesiastique  compitente.^  Their  Lordships  expressing  concurrence  with 
that,  added  :  "  If  this  parage  is  to  be  taken  to  imply  that  it  is  competent  to  the  bishop  to 
deprive  a  Roman  Catholic  subject  of  his  rights  by  pronouncing  against  him  esc  mero  matu 
ecclesiastical  penalties,  their  Lordships  are  of  opinion  that  the  proposition  is  too  wide. 
They  conceive  that,  if  the  act  be  questioned  in  a  Court  of  Justice,  that  Court  has  a  right 
to  inquire,  and  is  bound  to  inquire,  whether  that  act  was  in  accordance  with  the  law  and 
rules  of  discipline  of  the  Roman  Catholic  Church  which  obtain  in  Lower  Canada,  and 
whether  the  sentence,  if  any,  by  which  it  is  sought  to  be  justified  was  regularly 
pronounced  by  an  authority  competent  to  pronounce  it." 


9«a  17  Oh.  D.  «».  [••el  Mo.  P.  C.  (K.  6)  Gas.  Ml. 
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Page  264,  at  the  end  of  page  add — 

The  same  view  has  been  taken  recently  in  Xanji  Bavla 
V.  Aijun,^^a  by  Starling,  J.,  who  said  : — "  I  think  this  case  is  on  all  fours  with  that  of 
Sudhoflram  y.  Sudharam,  ^^b  where  the  plaintiff  had  invited  the  defendants  to  a  dinner  party, 
which  invitation  they  had  accepted,  but  did  not  come.  At  the  end  of  his  judgment,  Bayley, 
J  ,  after  citing  Joy  Chwnder  v.  Ramchurn,  »<*<?,  said': '  No  decree  can  be  executed  declaring 
a  person's  right  to  the  membership  of  a  society,  as  the  effect  of  such  a  decree  would  be  to 
require  that  other  persons  do  accept  the  plaintifTs  invitation  and  do  partake  of  his  food 
though  against  their  will,  and  that  they  in  their  turn  must  give  him  similar  invitations  and 
dine  with  him  whether  they  like  to  do  so  or  not.'  This  case  was  cited  and  followed  in 
Raghv/nath  Y^Janardhmiy^^d  wherein  the  case  of  Shankar  Y.ffanma^^e.waa  also  cited.Ithink 
these  cases  and  the  majority  of  the  older  cases,  collected  and  reported  in  3  Beng.  L.  R. 
(A.  J.,)  91  show  that  the  present  suit  is  not  maintainable,  as  the  decree  to  be  of  any  effect 
would  have  to  declare  that  all  members  of  the  Kharva  caste  whom  the  plaintiff  chose  to 
call  to  his  house  on  the  occasion  of  a  death  in  his  family,  must  go,  whether  they  were 
willing  or  not;  and  that  the  defendants  were  never  to  state  any  reason  to  any  of  their 
fdlow-membeis  why  they  should  not  accept  the  plaintiff's  invitations,  and  I  fail  to  see  how 
such  a  decree  could  be  enforced.  If  the  defendants  are  in  fault  at  iiU  it  is  beoiuse  they 
have  broken  some  social  rule  of  the  caste,  and  in  such  a  case  it  is  to  the  caste  the  plaintiff 
must  go  for  redress.  There  is  no  question  of  property  involved,  nor  can  I  see  that  the 
defendants  have  by  their  alleged  acts  slandered  the  plaintiff  so  as  to  give  him  a  right  to 
sue  for  damages." 

»«a  I.  L.  R.,  XVni  Bom.,  116.  I       tid  I.  L.B..XV  Bom.,  699. 

»«6  ni  B.  L.  B.  A.  J.  91.  [      »•«  I.  L.  B.,  II  Bom.,  470i 

Wtf  VIW.  R.,326  0.  a  [ 

Page  278,  Line  1,  after  country.  <mM— 

The  decision  in  Peary  Mohun  v.  Ali  Qheikh,**^  is  really 
not  against  this  view,  as  it  proceeded  on  the  ground  that  Sec.  158,  Bei^  Tenancy  Act 
(VIII  of  1886)  applies  only  in  case  of  an  admitted  tenancy,  Pigot  and  Rampini,  JJ., 
observing  that — '^It  may,  no  doubt,  be  said  that  when  the  section  gives  the  Gorrt  power  to 
determine  the  name  and  description  of  the  tenant  (if  any),  it  gives  it  authority  to  decide 
such  a  dispute  :  for,  if  there  be  such  a  dispute,  the  name  and  description  of  the  tenant 
cannot  be  decided  without  enquiring  into  and  deciding  the  dispute.  But  we  are  of 
opinion  that  such  an  issue  can  only  be  decided  collaterally,  and  that  it  does  not  arise 
between  the  parties  in  a  proceeding  under  Sec.  158,  in  such  a  manner  as  to  make  the 
decision  upon  it  ret  judicata  between  the  parties  in  a  subsequent  regular  suit.  ...  01. 
(b'),  .  .  .  was  not  intended  to,  and  does  not,  authorize  the  Oourt  to  decide  conclusively 
disputes  as  to  who  is  the  tenant,  or  as  to  who  is  entitled  to  the  occupation  of  tte  land.*' 

Page  287,  line  39,  after  States,  read-^ 

It  is  a  general  rule,  however,  that  the  jurisdiction  of  the 
Superior  Courts  cannot  be  taken  away  by  statute  except  by  express  words  or  necessary 
implication*®*.  Besides,  judicial  power  and  jurisdiction  is  not  in  its  nature  exclusive,  and 
may  be  possessed  at  the  same  time  by  different  courts;  and  Mr.  Guz  in  his  article  on  Jurisdic- 
tion says^oft  :  "  A  grant  of  jurisdiction  to  one  Court,  even  if  it  be  of  the  same  character  as 
that  possessed  by  another,  does  not  repeal  the  first  grant,  but  renders  the  tribunals  in  which 
it  is  vested  courts  of  concurrent,  not  of  exclusive  jurisdiction"  o^."  Even  if  exclusive 
jurisdiction  is  given  to  a  court,  the  grant  will  not  affect  the  jurisdiction  over  the  proceed- 
ings pending  at  the  time  of  the  grant  before  any  Court ;  and  that  Court  can  continue  to 
act  in  them'Orf. 

60a state  o.  Moore,  19  Ala^5U.     __     .     _  |      60e  Hays  A4mx.o.  MoNealy,  16  FU.  409. 


Oommonweatth  v.HcOleskey,  8  Rawle,  309.  I  Bedwell  v.  Jones,  9  Lea.  168. 

606  XII  Bncyo.  Law,  804.  |       60tf  Anderaon  o.  Henz^,  7  W.  N.  Pa.  89. 

Page  289,  Line  29,  after  petition.  r#ad— 

The  Supreme  Court  had  held  in  Tarbox  v.  Kennonf**^ 
that  if  the  plaintiff  should  have  erroneously  stated  his  case  in  order  to  give  the  court 
jurisdiction,  the  case  should  be  dismissed. 

66a  8  Tex.  7. 
Page  289,  Line  38,  after  jurisdiction."  add^ 

In  Martin  v.  Qoode^^^^  the  claim  was  against 
two  different  items,  and  Clark,  J.,  in  delivering  the  judgment  of  the  North  Carolina 
Supreme  Court  said : — ^'^  It  is  the  sum  demanded  in  good  fait£  which  is  the  test  of  jurii- 
diction.  Though  there  may  be  several  causes  of  action,  each  of  which  is  for  less  than  two 
hundred  dollars,  the  superior  oourt  has  jurisdiction  whenever  the  causes  of  action  are  such 
as  can  be  joined  in  the  same  action. '^^  ShoukL  the  sum  demanded  be  reduced  under  two 
hundred  doUars  by  &ilure  of  proof,  or  by  sustaining  a  demurrer  to  any  part  thereof,  or  to 
some  of  the  causes  of  action,  the  jurisdiction  would  not  thereby  be  ousted* »«  :  except  when 
the  sum  demanded  is  so  palpably  in  bad  faith  as  to  amount  to  a  fraud  on  the  jurisdiction, 
or  where  tliere  is  a  misjoinder  of  parties* ^^'^ 
6Aa82Ain.  Bt.Bep.7»0.  . 


Bep.7»0.  <         BriokeU«.Bell,84N.  0.81. 

4oe. 
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Pagp  290.  after  line  15.  read-^ 

While  jurisdiction  is  determined  by  tke  amount  mentioned 
in  the  ad  damnum  clause  of  the  plaint,  yet  if  during  the  progress  of  the  suit  an  amend- 
ment is  made  in  the  amount  claimed,  tho  amendment  will  determine  the  value  of  the 
suit  for  the  purposes  of  jurisdiction.'  V/ 

iia  MerrUl  v,  Curtis,  67  Me.  152.  I   Hart  •.  Wait,  8  Allen,  63S. 

Taylor  f .  Jones,  42  N.  H.  35.  I 

Page  291,  Line  4,  before  said   read — 

In  delivering  his  judgment  in  Eioart^  Latham  and  Co,  v. 
Muhammad  Sid4iq,''^a  (with  the  concurrence  of  Westropp,  J.,), 
JialVB.  H.  0.  B^ISC. 

Page  291.  Line  5, /or  Berwick  rf4id  Beswick 

Page  292,  Line  l,f>r  settled  read — now  settled 

Page  292,   Line   10,  after  juriediction."  add — 

In  Willa/rd  v.  Collamer^^^*t  and  WatU  v. 
Harding ^^^^  it  was  hekl  that  in  actions  on  book  accounts,  jurisdiction  would  be  deter- 
mined by  the  amount  on  the  debit  side  from  date  of  last  settlement  until  the  institution 
of  the  suit,  except  that  plaintiff  might  deduct  credit  and  sue  for  balance. 

8Sa  M  Vt.  594.  (       836  5  Tex.  886. 

Page  292.  Line  38, /or  Thus  speaking  read — 

There  al*w  a  judgment  in  excess   of  the  claim 
does  not  affect  jurisdiction.* *a  Speaking 
85fl  Hemmenway  v.  Hickee,  4  Pick  497* 

Page  292.  Footnote  at  tke  end  add — WiW/itnA  v.  NoUe  Brother*,  f\S  Oa.  699. 

Page  293,  Line  17.  for  Ashnelot  read — Ashuelot 

Page  293.  Line  27,  for  Harrington  read — Harrington. i^" 

Pjige  296,  Line  I,  for  set  off  read  set-off  :  though  exactly  the  contrary  has  sometimes 
l)een  held  in  the  United  States." •« 

26a  Bowlns  9.  Brier,  87  Tn«I.  891.  |         Tole^    v»  Peck,  96  Ind.  SS8. 

Page  296.  Line  12,  at  the  end  of  section  add — 

In  Abney  v.  WhUted^^'^*^  the  demand  was  in  excess  of 
the  court's  jurisdiction,  and  the  defendant  admitted  a  part  of  it,  leaving  a  contested 
balance,  and  the  Louisiana  Supreme  Court  held  that  that  would  not  determine  the 
jurisdiction. 

27a  28  lA.  Ann.  818. 

Page  296,  marginal  note,  for  effect   read — affect 

Page  302.  Line  22.  after  decrees."  add — 

In  a  suit  for  preemption  of  certain  land,  the  amount 
of  money  for  which  the  .sale  has  been  made  will  determine  the  jnriadiction,  and  the 
value  of  the  suit  will  not  be  deemed  increased  because  the  defendant  has  established 
an  equitable  claim  to  compensation  for  the  building  he  has  erected  on  the  land  before  the 
plaintiff  can  take  possession  of  the  land  and  building.* ♦« 
54a  Hayat  o.  SantRam.  1894|P.  B.  No.  20. 

Page  808,  Top  Heading. /w  in  r^ad— on 

Page  309,  Line  38,  for  litigation,  read — 

litigation,  as  distinct  from  the  price  last  paid  for  it . " «« 

The  actual  value. 

82a  Oakey  «.  Hioken,  12  La.  Ann*  11. 

19 


Digitized  by 


Google 


Digitized  by 


Google 


Page  311)  Line  11,  aftw  aacertainable."  adkd — 

In  a  suit  for  an  account  and  money  found  due 
thereon,  the  approximate  amount  that  the  plaintifE  may  choose  to  mention  in  the  plaint 
as  the  valuation  of  the  claim  for  the  purposes  of  the  court-fee  shall  also  determine  the 
valuation  for  jurisdiction.  This  has  be^  held  directly  in  BKcbgtantrai  v.  Mehta  btywaoj^'^a 
in  which  the  plaintiff  valued  the  relief  sought  at  Rs.  130,  stating  at  the  same  time  that 
he  would  pay  Court-fee  on  any  larger  amount  that  might  be  decreed.  This  decision  was 
with  reference  to  Sec.  8  of  the  Suits  Valuation  Act,  but  the  same  had  been  held  before  in 
Khuthalchand  y.  Nagindas^  ^'^hm  which  case  also  the  plaintiff  prayed  that  an  account 
should  be  taken  of  all  the  business  done  by  the  defendants  and  that  whatever  was  found 
due  should  be  awarded  to  them  with  interest ;  and  the  relief  sou^t  had  first  been  valued 
at  Rs«  130,  and  afterwards  raised  to  Rs.  510,  to  avoid  the  suit  being  treated  as  one  cogniz- 
able by  a  Court  of  Small  Causes.  Birdwood,  J.,  in  ddivering  the  judgment  of  the  Court  said: — 
*'  The  approximate  amount  stated  in  the  plaint  must  be  taken  to  he  the  amount  or  value  of 
the  subject-matter  of  the  suit  for  purposes  of  jurisdiction."  So  also,  the  same  rule  was 
held  to  apply  in  ChdabHngji  v.  LakskmansinQJi^^fc  in  which  the  plaintiff  had  snod  for  a 
declaration  of  his  title  to  a  share  in  certain  estates,  and  for  an  injunction  to  restrain 
defendant  from  cutting  certain  timber  from  certain  portions  of  the  estates,  and  in  de&ult 
of  an  injunction  for  an  order  to  defendant  to  keep  a  correct  account  of  the  timber  removed; 
and  the  plaintiff  having  valued  the  suit  at  Rs.  230,  that  amount  was  held  to  determine  the 
question  of  jurisdiction  for  the  purposes  of  appeal. 

87o  I.  L.  B.,  XVUI  Bom.,  40.  I       87«  I.  L.  B.,  XVIII  Bom. ,  100. 

87ft  I.  L.  B.,  XII  Bom.,  676.  | 

Page  314,  footnote  99, /o?-  624.  read^52i. 

Page  315,  line  10.  for  This  decision  read — 

The  decision  of  the  Allahabad   High   Court  rcf  cn-cd 
to  above 

Page  315,  footnote  5,/ar  X  AU.  read^Xlll  All. 

Page  316,  line  3, /ar  jurisdiction  read — ^jurisdiction. ^a  Intei-est  accrued  prior  to  the 
bringing  of  a  suit  will  however  go  towards  determining  jurisdiction,**  though  the  contrary 
has  sometimes  been  held*0. 

8a  Trego  «.  Lewis,  6S  Pa.  St.  468.  i  Jackson  «.  Whitfield.  51  Miss.  201 

Mitoheltree  v.  Sparks,  1  Soamp.  198.  I  Welch  «.  KarsUms,  60  lU.  117. 

8ft  Batler  v.  Wagoner,  88  Wis.  84.  I  Solomon  «.  Beese,  84  Gal.  38. 

St.  Amond  o.  Genv,  8  N.  ft  M.  487.  I  Fowler  «.  Bishop,  38  Oonn.  199. 

8o  Hedgeoook  o.  Davis,  64  N.  Oar.  680*  |  InhabitantB  «.  Wdr,  9  Ind.  284. 

Page  319,  footnote  3,  Far  618.  read  249. 

Page  819,  Line  17,  after  defendants  add^ 

Page  321,  OmUfoiftnate  8. 

Page  822,  Footnote  25,  for  241.  read  244. 

Page  326,  Footnote  34,  omlt^Buejwi  Ayres  Ry,  v.  Northern  Btt.  Ay.  Ry.  2  Q.  B.  D.  210 

Page  334,  Footnote  54, /w  80  read  30. 

Page  335,  Line  13,  after  complete."  add — 

In  Paget  v.  Ede.^^a'xt  was  contended  that  "as 
no  instances  are  referred  to  of  a  decree  for  foreclosure  of  land  in  one  of .  (Jie  colonies, 
therefore  the  court  has  no  jurisdiction  to  make  such  a  decree."  Sir  James  Bacon,  Y.  C,  said, 
4iowever,  "  that  it  is  a  jurisdiction  which  has  been  very  frequently  employed  in  the  case  of 
appointing  receivers  of  mortgaged  estates  in  the  colonies,  and  as  I  cannot  entertain  any 
doubt  that  the  court  has  a  ri^t  as  between  the  English  mortgagor  and  the  English 
mortgagee  to  enforce  that  personal  contract  between  them,  althou^  one  of  the  conse- 
quences of  it  may  be  to  vest  in  the  plaintiff  the  absolute  interest  in  the  mortgaged  estate, 
which  at  present  is  qualified  only  by  the  existence  of  the  equity  of  redemption.  I  cannot 
hesitate  for  a  moment  in  saying  that  the  suit  which  is  brought  for  the  purpose  of  having 
the  account  taken,  of  realizing  the  estate  if  it  should  be  necessary,  and  giving  to  the 
mortgagor  the  opportunity  of  redeeming  it  if  he  thinks  fit  to  do  so,  is  properly  brought  in 
this  court." 

l4al8:Eq.ll8. 

Page  335,  Line  17,  after  Orr-Ewing,  read^ 

In  which  ease  the  question  was  in  i*egard  to  the 
administration  <^  personal  property, 
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Vn^o  335.  Lino  22. /«/•  jnrisdiotioii '"  read — jurkliotion.   Thoy  have  done  so  as  to  land,  in 
Scotland,  in  Froland.  in  tho  Colonics,  in  Foroicm  Oountrios." 

Pa^  335,  Lino  32,  <#«//?—" 

Pago  337,    Footnoto  ^7,  for  Bunco  read  Bunch 

Pago  339,     Footnote  S\,for  Dsvis  rend  Davis 

Pape  343.  after  TAne  24,  add— 

The  question  as  to  where  a  contract  has  been  made  or  a 
breach  of  it  has  been  committed  is  not  free  from  difficulty,  which  is  experiencetl  chiefly  in 
the  case  of  contracts  by  correspondence.  In  Dadahha}  v.  BUtgo  Saldanlia,  ^*a  the  plaintiff 
from  Karwar  sent  Rh.  300  to  K.  c4«Tyingon  business  at  Bombay  to  pay  for  goods  ordered  by 
plaintiff  from  K..  and  on  K.  not  being  able  to  supply  goods,  the  plaintiff  telegraphed  to  him 
to  pay  the  money  to  D..  providetl  he  shipped  the  goods  to  Karwar,  and  the  payment  having 
been  made  before  the  goofls  were  shipped,  and  the  goods  not  having  been  flhipi)od  at  all, 
the  plaintiff  sued  both  K.  and  D.  for  the  money,  and  the  courts  at  Karwar  were  held  not  to 
have  jurisdiction  over  the  suit,  as  the  agreement  on  which  the  suit  was  based  was  that  of 
shipping  goods  to  Karwar,  and  D.  entered  into  it  with  K.  acting  on  behalf  of  plaintiff  at 
Homl)ay  to  be  performed  there. 
•In  i.  L.  R.,  XVITI  Bom.,  43. 

Page  344.  Line  28,  far  Borch,  re^d  Borch.  »7 

Page  344,  Line  33.  for  Spittall.  mid  Spittall,  »» 

Page  344,  Line  36.  fi*r  concurrence  read  couferenw 

Page  344,  Lines  36  and  37,  for  the  latter  view  was  adopted  as  the  correct  law,  read — 
Lord  Coleridge  announced  that  *•  the  majority  of  the  Judges  were  in  favor  of  following 
the  decision  of  the  Court  of  Common  Pleas,  that  the  judges  of  the  Court  of  Queen's  Bench, 
though  still  remaining  of  the  same  opinion  as  before,  had  for  the  sake  of  conformity  agreed 
to  be  bound  by  the  opinion  of  the  majority,  and  that  coasequently  in  future  all  the  Courts 
would  act  upon  the  decision  in  Jacltson  v.  Spittall^ 

Page  345,  Line  33,  for  Jurisdiction,  read — Jurisdiction, " 

Page  349,  Footnote  22,  ow/Y— BreuU,  16  Ch.  D.  487. 

Page  349,  Footnote  23,  for  11  J.  read-~\  I.  J. 

Page  352,  Line  24,  for  the  term  residence  has  read — 

"it  has  been  judicially    decided,    and 
I  think  rightly,  that  the  words  residence  and  business  have 

Page  352,  Line  25,  for  it  read  they 

Page  352,  Line  26.  for  it  occurs  read^^they  occur." 

Piige  352.  Footnote  17.  at  tlw  heghm'tiuj  add^LeujU  v.  Grahim,  20  Q.  B.  D.  780. 

Page  359.  line  18.  add  a«  tiofe  after  situate.^* — 

"  The  contrary  was  held  in  Breidl 
Ej''j)arte.  ^^a  in  which  a  person  employc<l  as  a  clerk  in  a  Bank  in  London  was  held  to 
carry  on  his  business  there.  It  was  contende*!  in  that  case  that  the  words  *  carries  on  bnsi 
ness'  should  be  confined  to  persons  carrying  on  business  on  their  own  account  as  princi|)als 
but  the  Court  of  Appeal  overrulo<l  the  contention.  Lush,  L.  J.,  saying:  ••  I  think 
that  a  man  carries  on  business  at  the  place  where  he  is  to  be  fouml  duiing  the  business 
hours  of  the  day.  In  the  present  case  the  employment  of  a  linkers  clerk  is  the  business  of 
the  debtor's  life  ;  hecarn'es  it  on  in  the  city  of  London,  and  the  London  Bankruptcy  Court  is 
his  natural  forum,  though  he  resides  with  his  mothei  in  another  district.''  The  decision  of 
the  Court  of  Exchequer  in  Bttehtey  y,  Hann^'^^h  and  m  Sangster  y.  Kay^'^^c  wqth  not 
brought  to  the  notice  of  the  Appeal  Court,  and  the  decision  of  theAppealCourt  was  not  follow- 
etl  by  the  Court  of  Queen's  Bench  in  Leirhv.  Graham^'^^dtmd  the  Queen's  Bench  decision 
was  affirrned  on  appeal.  Lonl  Esher,  M.  R.,  said  :  '*  The  term  ' carry  on  business'  is  a  well- 
known  term  in  the  city  of  London.  Certain  liabilities  applied  to  women,  although  they 
were  maiTied  women,  who  carried  on  business  in  the  City  ;  and  nobotly,  I  should  think,  would 
doubt  that  the  phrase  as  applied  to  them,  meant  the  can-ying  on  of  business  by  a  jxirson 
whose  business  it  was  that  was  carrie<l  on.    Nobody.  T  should  think,  would  n'^'^ort  that  every 


f9a  16  Oh.  D.  484.  i       f^e    6  Ex.  386. 

W6    6  Ex.  43.  I        Wrf    20  Q.  B.  D.  780. 
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4ir)p  womau  in  the  city  carriwi  on  business  within  the  meaninj?  of  that  estjiblishe<l  phnwjo- 
logy.  1  am  of  opinion,  looking  at  this  Act  of  Parliament,  that  we  ought  to  give  the  woixls 
their  primary  business  sense,  alrcatly  well-kmmTi  in  the  city,  namely,  the  cari-ying  on  of 
business  by  the  pei'son  whose  business  it  is.  The  Act  meant  to  extend  the  jurisdiction  of  the 
Mayor's  Court  to  persons  who  cari-y  on  some  trade — not  to  persons  who  merely  obey  on1ei"s. 
If  that  be  the  true  view,  the  won  Is  should  be  construed  as  though  they  had  been '  providc<i 
the  defendant  shall  carry  on  hU  or  her  business  within  the  city  of  London '  ;  and  if  that  Ix: 
so,  we  have  two  authorities,  accepted  and  actetl  upon  for  years — acted  upon  indeal  by  the 
Court  below  in  the  present  ca«c — which  have  decide<l  that  a  clerk  whose  only  business 
is  to  olx;y  orders  «lf>es  not  '  carrj*  on  his  business'  within  the  meaning  of  those 
words,  becjiuse  it  is  not  his  business  th.at  he  carries  on  but  that  of  his  master.  The  man 
who  cuts  out  for  his  master  gloves  in  a  shop,  although  he  does  in  a  sense  effectuate  the 
business  of  the  production  of  gloves,  is  not  carrying  on  his  own  business  but  his  master's. 

Having  reganl  to  the  object  and  intent  of  the  statute 

with  wliich  we  have  to  Heal  in  the  present  case,  which  statute  applies  to  a  local  jurisdiction 
linn'tc*!  by  lx>undaries  detinod  on  the  map,  there  is  nothing  to  oblige  us  to  say  tliat  the 
wonls.  'carry  on  business  within  the  city  of  London,'  should  have  any  other  than  the 
primary  and  onlinary  busincKs  sense  which  would  l)e  accepted  in  the  city.  I  think  that 
thijse  woiils  mean  to  deserilK'  a  jR'i-son  managing  or  conducting  his  own.  and  not  somebody 
else's  business.  He  must  either  manage  or  conduct  a  business  of  his  own  or  the  business 
wliich  is  managed  or  conduct«<l  for  him  must  be  his  own.  I  am  of  opinion  that  the  woixls 
are  not  meant  to  apply  to  a  clerk  who  assists  another  iKJi-son  to  carry  on  his  business,  and 
is  bound  to  obey  his  employer's  oitlers,  and  has  himself  no  control  or  direction  with  i-espect 
to  that  business/'  Similarly,  Fry,  J.,  said  :  "  1  think  that  the  expression  *  carry  on  business' 
is  not  oniinarily  use<l  in  the  sense  of  a  pei-son  being  busy  ordoing  business  merely.  A  butler 
employal  to  look  after  his  master's  jdate  and  perform  the  other  «luties  of  his  occu|)ation 
may  be  a  very  busy  man,  but  he  couM  not  l)e  said  to  be  carrying  on  business.  A  man 
who  busies  himself  al)0ut  science,  the  Volunteer  movement,  or  iK)litics.  though  he  may 
liave  a  gi-eat  deal  of  business  to  tmnsact  in  ixjsixict  of  those  mattei>>,  tloes  not  cjirry  on 
business.  1  think  that  the  expression  has  a  narrower  meaning  than  that  of  tloing  business 
or  having  business  to  »lo.  In  my  opinion  it  imports  that  the  |)ei'son  has  control  and 
dii-ection  with  ix^pt^-t  to  a  business,  ami  also  that  it  is  a  business  carried  on  for  some 
|Kx;uniary  gain.  If  that  be  so,  it  s^ems  evident  that  this  solicitor's  clerk  does  not  carry 
on  business  in  that  senM.\  The  ease  of  Ej^  parte  Breull^  In  re  Bowie,'' ^c,  no  doubt  docs  at 
tii-st  sight  seem  to  be  contmry  to  the  construction  we  ai-e  putting  upon  the  wonls  *  carry 
on  business.'  But  the  ("ourt  of  Appeal  werc  then  dealing  with  the  Court  of  Bankruptcy 
which  has  a  general  and  univeisal  jurisdiction,  and  they  had  to  look  at  the  significance 
of  the  wonls  when  used  in  a  rule  pn^vitling  for  the  distribution  of  business  Iwtween  the 
Fxjndon  Court  of  Bankni[)tey  and  provincial  Courts,  I  think  the  decision  pi-ocee<le<l  on 
the  ground  that,  having  reganl  to  the  object  and  intention  of  the  nde,  the  Court  thought 
that  they  ought  to  give  a  secondary  meaning  to  the  wonls  insteatl  of  their  primary  and 
onlinary  meaning.  They  state  the  object  and  intention  of  the  rule,  and  say  that  the  wonls 
used  in  it  are  ambiguous  and  elastic,  and  they  proceed  to  put  a  meaning  upon  them  which 
will  carry  out  that  object  aiul  intention.  I  therefore  think  that  their  decision  is  no  real 
authority  against  the  construction  we  are  putting  ui)on  the  words  as  use<l  in  the  12th 
section  of  the  Mayor's  Court  (Extension)  Act.  18r>7.  I  think  that  those  wonls  ought  to  Ikj 
construed  according  to  their  onlinary  and  natural  meaning,  which  would  not  include  a 
IHii-son  employal  as  the  respondent  was  here."  So  also  liOpes,  L.  J.,  said  :  "  I  think  that 
the  expression '  provided  that  the  defendant  shall  carry  on  business  within  the  city  of  lA>ndon' 
means  *  provided  that  the  defendant  shall  carry  on  hh  business  within  the  city  of  Ix)ntion.* 
I  also  think  that  those  wonls  imply  some  control  and  direction  with  respect  to  the  business 
as  distinguished  from  mere  service,  employment,  or  occupjition.  A  solicitor's  clerk  cannot, 
in  my  opinion,  be  said  to  Ixj  carrying  on  ///*  business  by  assisting  in  carrying  on  the  business 
nf  the  solicitor.  It  is  not  the  clerk's  business,  but  the  st»licitors  which  is carrietl on.  If  the 
const metion  for  which  the  appellant  contends  were  applied,  every  shop-avsistant  and  every 
-crvant  employed  in  a  business  in  the  city  would  \x.  brought  within  the  12th  section." 

We    22  Q.  B.  D.  1. 
I*a<'c  373,  Line  32.  for  inffcctual.  rrul  inetTectual 
l*a"e  37.5.  Footnote  r»4.  omit — Copin  v.  Adams*jn,  L.  K.  9  Exeli.  3P». 
Page  377,  Footnote  67.  ./"/•  Ponnoyer /v7</  I'mnnyo: 
Page  37IK  Line  23.  omif  ifuprrinr  Ji(//t'< — 7iS 
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Page  379,  Line  36,  hejare  existence  read  the 

Page  379.  iwiH  Footnote  78 

Page  379.  Footnote  79,  for  76  rmd  79 

Page  379.  F(M)tnote  80../>^r  155.  read  163. 

Page  384,  Line  U.  after  Stat<'.  **  »^  add— 

Mr.  Hewitt,  in  his  article  fin  Judge,  sjiys  :  ^"^a 
••  Such  exception  of  ability  arining  out  of  intorc^^t  or  relationship  is  implietl  in  the  most  com- 
preheasive  gmnt  of  jurisdiction  by  Statute  or  by  C-onstitution." 

9ta    XII  Rucyc.  Law,  48. 

Page  384,  Line  37,  tf/7^/-  Corpomtion.  read — 

Mr.  Hewitt,  in  his  article  on  Judge,  says  :  ^^ 
"The  most  minute  intercut  is  sufficent  to  disqualify,  unlcs^s  the  objection  be  removed 
by  some  i)ositive  provLsi(m  of  law  to  that  effect. -^6  Acconlingly.  at  Common  Law,  citizens 
who  were  tax-payers  wei*e  incomjxitent  to  sit  as  judges  in  cjises  in  which  their  own  town 
or  municipality  was  a  party  in  inteivst.  ^c  But  the  interest  to  have  such  effect,  must  Ijc 
pecuniary  or  property  interest,  or  one  affecting  the  Judge's  individual  rights  ;  and  the  liability 
or  pecuniary  gain  or  relief  to  the  judge  must  occur  uinm  the  event  of  the  suit,  not  result 
remotely,  in  the  future,  from  the  geneml  operation  of  laws  and  government,  upon  the 
status  fixecl  by  the  decision,  ^d     Nor  is  the  remote  im|)ersonal  interest  which  a  citizen  has 

inthepn»perty  of  the  Stateat  Uirge  a  tlisqualitication'*/' Interest  to  disqualify 

must    \xi  direct  and   immediate*/. hi  the  al>8ence  of  statutory  provisions, 

|)rejudiee  not  basetl  on  property  intere-'T  in  the  Judge  is  not  a»<sigimble  as  a  legal  causi'  of 
dis<|ualitication.  ^g"  In  Minsex  v.  Juluin.  '//  bias  was  heltl  by  the  New  Hampshire  Supivme 
Court  to  be  a  ground  of  objection.  Bell.  C.  J.,  among  other  instances  of  goo<l  objections, 
luentione^l  the  fact  of  the  Judge  or  some  near  relative  having  i-eeeived  imi>oi-tant  public 
lx*netitsordonati(ms  ;  the  existence  of  the  relation  of  master  and  servant  bctwei'n  the  Judge 
and  a  party  ;  the  existence  of  protection  an<l  subjection,  as  that  of  guardian  and  waixi :  and 
further  saitl  :  "  But  a  crctlitor.  lessee  or  debtor,  may  Ix?  Judge  in  the  case  of  his  debtor, 
except  in  cases  where  the  amount  of  the  party's  property  involved  in  the  suit  is  so  gi-eat 
that  his  ability  to  meet  his  engagements  with  (he  Judge  may  depend  u|)on  the  success 
of  his  suit." 

It    has   been   held   in   several     cases  that  a  Judg.'  nia  y  >it  as  one   of  the  memlx'i-s  of  a 
higher  court  in  review  of  his  «lecision  in  a  lower  tribunal^/. 

»«    XII  Eucvc.  Law,  46.                                              I  *<f    Pw>ple  o.  Williams,  31  Cal.  31. 

»A    Clark  V.  lAmb,  2  Allen.  39rt.                                  I  Cooper  c.  Brewster,  1  Minn.  04. 

^c    Tollau'l  c.Corauir's  of  Uerk^hirc,  13  (Jmv.  13.     |  Allen  v.  Reilly,  5  Nov.  463. 

rock  r.  Essex  t-YceliolclerH.  21   N.  J.  L.  u.>H.        1  »^    S4  Am.  Dec.  114. 

Citv  of  Loudon  r.  Wo«l,  13  Mod.  ««9.                  j  ».     VA\\Avt\  r    His  Wife,  fl  \a.  Ann.  .331. 

.^i     Foreman  o.  Marittuna.  43  Ark.  324.                .       *  IMcrce  c.  IJelamatcr,  1  N.  Y.  17. 

Northampton  c.  t^mitli,  II  Mete.  SW.                |  Turnbell  r.  0*Hani,  4  Yeates,  44'). 

V    Connecticut  r.  Bra/li><li.  U  Mjw.  20t;.  l**H*k  v.  E'^svx  KreelioMcr.,  J  Ziih.  CoS, 
»f    i:iH:*  p.  Smith,  At  Ala.  340.                                       | 

Page  H84,  Footnote  99. /or  62  Ten.  read^iVI  Tex. 

Page  '^So.  Line  22.  afier  void.''  add — 

Affinity  to  constitute  dis^iualitication  mast  extend  to  the 
Judge  himself,  and   it   will  be   Um  remote,   if  extending  to  his   relations,  as  whei-e  the 
brother  of  the  plaintiff  was  alleged  to  have  married  the  widow  of  a  bi-othcr  of  the  Judgc.^/7 
'J'he  attinity  must  also  be  a  sul><isting  one  at  the  time  of  the  trial^ft. 
fn  Carmen  v.  Newell,  1  Den.  23.  I        U  Matter  of  Dodpre  Mfg.  C<..,  77  N.  Y.  101. 

Winchester  p.  Hin-wlale,  12  (^onn.  98.  |  Denprce  c.  Denpree,  45  (Ja.  414. 

Footo.Mor^u,  1  Hill,  654.  I 

Page  386.  last  line. /or  In  Englantl.  however,  read — 

Mr.  Hewitt  in  his  article  on  Judge 
says  :*»rt  "In  some  of  thestock-holdei-s'  cases,  it  has  been  held  that  disqualification  through 
kinship  is  where  the  relative  is  a  party  ;  and  that  as  a  stock-holder  cannot  be  said  to  be  a 
party  to  the  suit  of  the  corporation,  in  whose  affairs  his  interest  is  somewhat  remote,  the 
J utlge  is  competent,  notwithstanding  relationship  to  a  stock -hol<ler.  Some  have  taken 
a  different  view.  But  in  suits  going  to  the  life  of  the  corporation,  the  stock-holder  is 
probably  a  iwirty  within  the  rule  under  considcmtion.*'  Relationship  to  a  party  interested 
as  trustee  is  held  not  to  disr|ualify.**ft  Relationship  in  equal  degree  to  lx>th  i>artics,  is  also 
not  a  disqualification.' V?  In  England  and  in  some  of  the  States. 
Ha  XII  Eucyc.  Law,  47.  |  Trustees  of  lutemal  Fund  c.  Bailey,  10  Fla. 

tib  Fowler  p.  Bycrs.,  16  Ark,  196.  |  233. 

I      "c  Beal  r.  Slnquefleld,.  73  Ga.  48. 
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Pacto  387.  lino  W./ot-  Court,  read — Court. 

Carpenter,  J.,  in  delivering  the  judgment  of  the  Court, 
ca<lmitting  tliat  by  the  common  law  of  that  State,  a  Judge  related  to  either  party 
within  the  fourth  degree  was  not  qualified  to  sit  in  the  cause  *^a  said  that  '*  the  judgment 
was  voidable  only,  and   not  void." 

2»«  Be«n  r.  Qnimby,  5  N.  H.  94.  I  Sanboni  r.  Fellows,  22  N.  H.  488. 

Gear  v.  Smitli,  9  X.  H.  «.  |  Moses  v,  Juliftu,  84  Am.  Dec.  114. 

Pago   388.   line   14.  (t/ff)'  judgment,  add — 

Consultation  of  attorney,  to  procure  his  advice 
in  a  matter  afterwards  developing  into  a  law  suit,  diw^ualities  him.s^a  Gratuitous 
services  are  also  a  disqualification.^ +&  and  even  where  the  gratuitous  services  were  by  a 
partner,  and  the  jutige  had,  when  attorney,  no  knowledge  of  his  partner*s  action  in  the 
matter,  the  judge  was  held  to  be  disqualified  ^V.  Mr.  Hewitt  in  his  article  on  Judge 
says  :  ^*d  ''  Disqualification  of  those  who  have  been  of  counsel  in  a  case  applies  only  to 
counsel  in  the  very  matter  before  the  court,  ^♦^f  While  the  meaning  of  the  'cause 'or 
similar  term  has  been  construed  with  much  strictness,  it  has  not  been  confined  absolutely 
to  the  very  controvei-sy  and  parties  on  the  docket.  Thus  in  divoi-ce  it  was  held  that  if 
the  judge  had  been  counsel  for  either  party  in  former  divorce  proceetlings  between  the 
two,  he  could  not  sit  ^^f.  A  general  retainer  from  one  of  the  parties  is  ground  for  change 
of  venue."-'**/7  Having  been  of  counsel  in  other  suits  involving  the  same  title  to  real  estate 
has  been  held  not  to  disqualify.  •***// 

>«a  Slaven  r.  Wheeler,  68  Tex.  23.  I      ^v  Bryan  v,  Austin,  10  La.  Ann.  612, 

Curtis  r.  Wilcox,  41  N.  W.  R.  883.  I  McPaddin  v,  Preston,  64  Tex .  403. 

«*6  Darling  v.  Pierce,  15  Hun.  543.  \      •*/  Newconie  t .  Light,  44  Am.  Rep.  604. 

•*c  East  Rome  Town  Co.  v.  Oothran,  61  Ga.  8«0.         I      i*g  Kern  Valley  Water  Co.  r  McCord,  70  Qil.  64C. 

»W  XII  Eacyc.  Law,  56.  |      »U  Taylor  r.  Williams,  26  Tex.  5m. 

Page  .394.  line  32.  at  the  end  of  the  |iara  acid — 

In    Nftiimtti rat/a  v.  Kadir     Annual,  ^^\    the 
deeisionn  in  Gor'md  v.  Dhundharatc,  and  in    }'it/t/nn{/fi  Padayarhi  v.    ]'ithil'nuj(i  MvdnJK 
were  cited  evidently  with  approval,  but  the  deci**inn  wa^  ImimchI  on  another  yi-rnnnl. 
12  rvM.  L..J.,  31. 

Page  89<i.  line  28.  at  the  end  of  the  imm  add — 

The  Calcutta  High  Court  held  the  con- 
trary, however,  in  Da  rid  v.  {rrhfi  Chtutder  Ouha.^^a  in  which  the  foimer  suit  being  for 
less  than  R«*.  100  did  not  atlmit  of  a  second  appeal ;  and  it  was  contende<l  in  the  subsequent 
suit  which  wa.s  for  more  than  Rs.  100  and  admittetl  of  a  second  appeal,  that  the 
decision  in  the  former  suit  wa.s  not  ren  judicata.  The  High  Court  overi-ulcd  the  contention 
on  the  ground  that  the  former  suit  had  Ixjen  decided  by  a  Court  of  competent  jurisdiction, 
observing  that  "  the  plaintiff  could  easily  have  secured  his  second  appeal  upon  the  point 
which  he  raises  by  waiting  to  sue  until  the  amount  sought  to  be  recovered  exceeded 
Rs.  100." 

I9a  I.  L.  R.,  IX  Gal.,  183. 

Page  397.  footnote  21, /or  Bevei'ly  read  Beverley 

for  Sandoral  read  Sandoval 
Page  398,   Line  15,  after  render  it."  add — 

In  Chicago  ^-  A.  i?.  Co.  v.  Summers  *^a 
Howk,  J.,  in  delivering  the  judgment  of  the  Indiana  Supreme  Court,  after  observing  that 
"  it  is  settled  by  our  decisions  that  a  judgment  cannot  l>c  attacked  or  imiM»ached  in  n 
collateral  suit  or  proceeding  unless  it  be  void,"*^^  said  :  *•  The  doctrine  of  the  cases  citetl. 
however,  has  no  application  whatever  to  a  case  where,  as  here,  the  judgment  is  shown  by 
the  averments  of  the  comj)laint  or  answer  to  have  been  void.''  In  White  v.  Foote  L. 
^*  M.  Co.^^^c  Snyder,  J.,  in  delivering  the  judgment  of  the  Supreme  Court  of  West 
Virginia  said  :  "  The  judgment  having  been  rendered  ujwn  the  contract  of  a  married  woman 
made  during  her  coverture,  it  is  an  absolute  nullity,  and  any  execution  or  suggestion  suetl 
out  uiwn  it  was  invalid  and  ineifectual  for  any  purpose."' ^^//  In  Furgeson  v.  JoHeJt^^^c 
Lonl,  J.,  in  delivering  the  judgment  of  the  Oregon  Supi-eme  Court  said  that  the  absence  of 
the  parents'  consent,  requircil  to  give  jurisdiction  *'is  fatal  to  the  validity  of  the  decree. 
Hence  such  a  decree  camiot  bind  or  estop  any  one,  and  may  Ijc  collatemlly  assailed,  when- 
ever and  wherever  it  may  be  interposed  in  any  action." 

23«  3  Am.  St.  Rep.  61 G.  j  Ely  o.  Board,  113  Ind.  SO . 

28ft  Exchange  Bank  r.  Aiilt,  103  Tnd.  332.  »  23c  C  Am.  St.  Rep.  660. 

Baltimore  R,  R.  Co.  r.  North,  103  Ind.  486.  f  2»d   Whitley  r.  Black.  11  Am.  Dee.  763. 

Walker  v.  Hill,  lU  Ind.  283.  |  2Se  11  Am.  St.  Rep.  830. 

Page  398,  omit  footnote  26 

Pi^  399,  footnote  30.  ow//— Fowler  v.  Brooks,  10  Am.  St.  Rep.  425. 

Page  406,  Top  Heading  omit—ASD  personal 
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Page  406,  line  17,  after  brought."  read — 

Mr.  Zug  hi  his  article  on  Jurisdiction  after  an  obser- 
vation to  that  effect  says:' •«  "  Once  vested,  it  is  not  ousted  by  subsequent  events.  Thus  no 
change  in  the  residence  of  parties  can  take  away  a  jurisdiction,  that  has  once  attached.' ^6" 
7««  xn  Bnovc.  Law.  .106.  I  Culver  •.  Woodruff  Co.,  5  Dill  <U  S  )  .599. 

7M  Raymond  r.  Bntterworth,  199  Maas.  471.  |  Gilmer  •.  Orand  Rapids,  lU  Fed.  Rep.  70d. 

United  States  «.  Dawson,  15  Bow  107.  | 

Page  408,  Line  33,  at  the  end  of  the  para,  add  —Nor  does   the  citizenship  of  the 
representative  affect  the  jurisdiction  in  such  a  casc^^a 
91a  Clarke  v.  Uatthe wson,  1 2  Pt tt  164.  {  Upton  «.  New  Jersey,  25  X.  J.  Bq.  S7t. 

Page  409,  footnote  97,  at  the  end  add^-^urges  v.  Vanderhilt,  73  N.  Y.  384  ;  Thomttm 
V.  Marginal  My.  123  Mass.  32. 
Page  410,  at  the  end  of  line  28,  add— 

The  rule  is  of  quite  a  general  application.  In  the  United 
States,  it  has  often  been  held  that  when  a  Court  ht^  no  jurisdiction  of  the  subject- 
matter  in  a  suit,  neither  an  appearance  and  consent  by  the  parties,  nor  pleading  to  the 
merits  and  going  to  trial  will  give  jurisdiction  to  it.*a 

4a  Fieldg  •.  Walker,  23  A^a.  155.  i  Dodaon  r.  Soroggs,  47  vf o.  285. 

Jacks  r.  Moore,  S1  Ark  31.  Wheelook  •.  Lee,  74  N.  T.  495. 

Smith  r.  Myen,  109  Cod.  1.  I 

Page  410,  footnote  2,/itr  XII  Bom.  read  XIII  Bom., 
Page  412,  line  29,  after  "  personal  jurisdiction."  read — 

Mr.  Zug  in  his  article  on  Juris- 
diction broadly  says."  'a  "  Jurisdiction  in  personam  may  be  acquired,  or  restored  if  lost,  by 
the  consent  of  the  parties.  When  the  Court  has  jurisdiction  of  the  subject-matter  of  an 
action,  consent  can  give  jurisdiction  of  the  person." »y* 


Kenney  •.  Greer,  13  Xl',  i'^i. 
Smith  r.  Curtis,  7  Cal.  584. 
Central  Bank  of  Georgia  •.  Gibson,  11  Ga.  459. 


21a  xn  Bncyr.  Iaw,  299. 

Sift  Whyto  9.  Gibbce,  20  How.  541. 

Grimmett  r.  Asken,  48  A  rk.  151. 

MoOormick  r.  Pa.  Cen.  B..  41  N.  Y. 
Page  414,  in  lieu  of  lines  ^1  from  in  New  York  to  waived,  read — 

Where  an  interested  judge 
tried  a  case  on  the  merits  without  any  objection  from  the  parties  who  had  knowledge 
of  the  interest,  the  New  Hampshire  Supreme  Court  held  that  the  objection  as  to  his 
interest  must  be  considered  as  waived.**  In  New  York  and  some  other  States,  even  in 
such  circumstances  the  objection  is  considered  as  not  void,  and  the  judgment  to  be  void. 
In  Oakley  y.  Aspintpall^^'^a  the  CovlH  of  Appeals  said  :  "It is  of  great  importance  that 
the  courts  should  be  free  from  reproach  or  the  suspicion  of  unfairness.  The  party  may 
be  interested  only  that  his  particular  suit  should  be  justly  determined ;  but  the  State,  the 
community,  is  concerned  not  only  for  that,  but  that  the  judiciary  shall  enjoy  an  elevated 
rank  in  the  estimation  of  mankind.  The  party  who  desired  it  might  be  permitted  to  take 
the  hazard  of  a  biassed  decision,  if  he  alone  were  to  suffer  for  his  folly— but  the  State 
cannot  endure  the  scandal  and  reproach  which  would  be  visited  upon  its  judiciary  in  con- 
sequence." This  view  was  approved  in  Estate  of  White,** ^6  and  in  Kewrottie  v  Light.^^  e 
Mr.  Bobbins  in  his  article  on  Judge  says  :»»rf  *' Where  the  Statute  prohibits  disqualified 
judges  from  acting,, consent  of  the  parties  cannot  be  suffered  to  remove  or  waive  the  disqua- 
lification. This  is  on  high  grounds  of  public  policy.  On  the  other  hand,  some  Statutes 
contain  consent  clauses  permitting  parties  to  waive  the  objection.  And  even  without  such 
provision,  if  the  statute  does  not  have  the  force  of  a  prohibition,  the  common  law  rule 
would  apply  which  distinguishes  between  acts  void  in  themselves  and  those  which  are 
voidable."  It  appears  to  be  generally  agreed  upon  that  juriFdicticn  cannot  be  given  bv 
consent  to  an  individual  who  is  not  a  judge* '».  The  consent  required  for  waiver  cases  is 
usually  in  such  expressed  by  appearing  and  pleading  to  the  merits,  even  general  appear- 
ance without  pleading  being  considered  sutljcient.'*'/  It  is  generally  agreed  upon  that 
an  appearance  by  mistake'*^  or  on  behalf  of  minors  will  not  constitute  waiver  of 
jurisdiction.'** 


81«  8  N.  Y.  -^7. 

316  it?  (;a1.  Itm. 

Sl«44  Am.B«p.604. 

914  xn  Bncyc.  Law,  44. 

31«  Bishop  p.  Ndflon.  a*)  Til.  601. 

Col.b.  r.  People,  84  HI.  oil. 

Andrew?  v.  Wheaton,  2.i  (-onn.  112. 
31/  VVhedock  r.  Lee,  74  N,  Y.  496. 

WatBonr.    one.  Sin'.  41. 

Thornton  r.  Levitt,  6  *  Me.  884. 


Gait  V.  Brigham,  41  MIcb.  "17. 

Bohn  c.  Devlin.  2i  Vo.  3IU, 

Shaw  V.  Nnt.  State  Bank,  40  Iowa,  179. 

Duncan  r.  Blpley,  7  Ark.  l'X>. 

Hall  e.  V)  obley,  1.1  Oa.  ns, 
3l0  Charter  Oak  Bank  «.  B-^ed,  15  Conn.  39] 
31*  Bonndl  •.  Holt,  89  V\  71. 

Carver  r.  Carver,  •  4  Iiid.  194. 

Pnllivan  v.  B'ackwell,  Sb  Mib8.  737. 

Hclmn  V.  ihadlxmme,  43  Wis.  00. 


Page  420,  Line  5,  after  176.  read — 

As  a  general    rule,  a   want    of  jurisdiction  may  be 
taken  advantage  of  at  any  time,  and  a  par^  cannot  be  estopped  from  taking  an  objection 
on  that  ground  at  any  time  and  in  any  Court,    As  observed  however, "«  there  are  numbcr- 
lesB  exceptions  to  the  rule. 
65a  Biey  r.  Lowell,  117  MasB.  70.  I  Doctor  r.  Hartroan,  74  Ind.  821. 

Wfliiman  e.  rider,  23  Conn  172.  I  Mathive  v.  .Mc Intonh ,  40  Wis.  120. 

Coleman's  appeal,  7 6  Pa.  Bt.  441 .  I 
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Page  422,  afier  line  17,  <iAJ— 

Sec  646  B.  of  the  Civil  Procedure  Code  itaelf  proTides  that  "  if  it 
appears  to  a  District  Court  that  a  court  subordinate  thereto  has,  bj  reason  of  erroneously 
holding  a  suit  to  be  cognirAble  by  a  Court  of  Small  Causes  or  not  to  be  so  cognizable, 
&iled  to  exercise  a  jui&diction  vested  in  it  by  law,  or  exercised  a  jurisdiction  not  so  vested, 
the  District  Court  miy,  and  if  required  by  a  party  shall,  submit  the  record  to  the  High 
Court  with  a  statement  of  its  reasons  for  considering  the  opinion  of  the  Subordinate 
Court  with  respect  to  the  nature  of  the  suit  to  ba  erroneous  ;  and  on  receiving  the  record 
and  statement,  the  High  Court  may  pass  such  order  in  the  case  as  it  thinks  fit/*  In  Suresh 
ChunderY,KrUto  Rangini,'*^a  a  Division  Bench  of  Calcutta  High  Court  said:  **A8wc 
read  the  law,  on  a  case  so  submitted,  the  Hi^  Court  has  full  power  to  consider  the  matter 
of  jurisdiction  or  to  deal  with  the  case  on  the  merits,  so  as  to  do  substantial  justice 
without  necessarily  putting  the  parties  to  the  expense  of  a  fresh  triaL  Unless  this  is  the 
intention  of  the  Legislature,  the  enactment  of  Sec.  646  B.  seems  to  be  without  any  meaning 
or  object.  Consequently  Sec  646  B.  must  be  read  with  Sec  16  of  the  Provindal  Small 
Cause  Ck>urt8  Act  so  as  to  modify  its  full  effect  in  a  case  wrongly  tried  by  an  ordinary 
CSvil  Court  and  taken  on  appeal  to  the  District  Court.  In  this  view  of  the  law  we  are  of 
opinion  that  the  parties  having  in  both  the  lower  Courts  submitted  to  the  jurisdiction 
of  the  ordinary  Courts,  it  is  not  competent  to  either  of  them  on  second  appeal  to  plead  the 
want  of  jurisdiction  in  those  Courts  so  as  to  render  all  proceedings  taken  in  the  suit  void." 
And  this  was  held  in  a  case  in  which  the  High  Court  further  held  a  second  appeal  not  to 
lie  on  the  ground  of  the  suit  being  cognizable  by  a  Court  of  Small  Causes. 

QOa  I.  L.  B.,  XXI  Cftl.  U9. 

Page  422,  line  20,  far  Courts  read  Civil  Courts. 

Page  423,  Line  19,  be/tyre  It  seems  read — 

"  It  seems  to    us  that  there  can    be  no   substan- 
tial reason    for  holding,  in  the  one  case,  that  it  must  be  affirmatively  shown  that  such 
Srocees  as  the  law  declares  sufficient  was  properly  executed,  while  in  the  other  this  will 
e  presumed  if  the  record  does  not  show  to  the  contrary.    .... 

Page  424,  Line  7,  far  courts  read  courts. 
Page  424,  Line  26,  omit  either 

Page  426,  Line  19,  after  "  consideration"  add — 

As  to  the  general  rule,  the  Chief  Justice 
observed  :  ^*  All  courts  from  which  an  appeal  lies  are  inferior  Courts  in  relation  to  the 
appellate  court  before  which  their  judgment  may  be  carried  ;  but  they  are  not  therefore 
inferior  courts  in  the  technical  sense  of  those  words.  They  apply  to  courts  of  a  special  and 
limited  jurisdiction,  which  are  erected  on  such  principles  that  their  judgments  taken  alone, 
arc  entirely  disregarded,  and  the  proceedings  must  show  their  jurisdiction.  The  Courts  of  the 
United  States  are  all  of  limited  jurisdiction,  and  their  proceedings  are  erroneous  if  the 
jurisdiction  be  not  shown  upon  them.  Judgments  rendered  in  such  cases  may  certainlv 
be  reversed,  but  this  court  is  not  prepared  to  say  that  they  are  absolute  nullities,  which 
may  be  totally  disregarded."  Thus  the  Court  of  Common  Pleas  was  held  in  Slooum  v. 
Ptotidetice  Steam  Co.^^^c  to  be  a  court  of  general  jurisdiction.  Mr.  Zug  in  his  article  on 
Jurisdiction  says:^^i  "The  weight  of  authority  is  to  the  affect  that  the  limitation  of 
territorial  jurisdiction,  and  liability  to  reverse  on  appeal,  does  not  make  the  court  one  of 
limited  jurisdiction,  and  this  seems  to  be  the  law  in  England. **'•  •  .  In  some  States 
the  distinction  is  made  between  courts  of  record  and  courts  not  of  record,  the  former  being 
superior,  the  latter  inferior. '*V  And  this  distinction  has,  to  some  extent  at  least,  the 
support  of  the  Supreme  Court  of  the  United  States,  which  in  1844  (in  (higmm'e  Leuee  v. 
Attor)  *^9  Bald,  ^  These  principles  are  settled  as  to  all  courts  of  record,  which  have  an 
original  general  jurisdiction  over  any  particular  subject ;  they  are  not  courts  of  special  or 
limited  jurisdiction ;  they  are  not  inferior  courts lin  the  technical  sense  of  the  term,  because 
an  appeal  lies  from  their  decisions.'  •  .  •  •  It  would  seem  from  X^ry  v.  Maylan^^k 
that  the  English  Courts  reject  the  theory  that  all  courts  of  record  are  superior  courts.*' 
In  Ejb  parte  Kearney,  '*<  McKinstry,  J.,  said  :  "  There  is  no  certain  test  by  which  to 
determine  in  all  cases  to  which  class,  superior  or  inferior,  any  given  court  belongs, 
it  is  not  remarkable,  therefore,  that  there  has  been  some  diversity  in  the  application  of 

the  rule,  as  to  the  presumption,  to  particular  courts. The  question  seems 

to  have  resolved  itself  into  one  of  public  policy,  and  whether  the  particular  court  of  the 
limited  jurisdiction  ought  to  have  extended  to  its  judgment  the  sanctit^f  of  the  presump* 
tions  arising  from  the  tuljudications  of  tribunals  of  general  common  taw  jurisdiction." 

850  10  R.  I.  lia,  I       •  V  2  How.  810. 
•*5  XII  Bncyc.  Law.  2061  •**  10  C  B.  180. 

•»«  Peooook  c.  BeU.  i  8aund,  73.  ^H  65  Oal.  218. 

••/•DevaughD  e.  Dcvaughn,  10  Qratt.  656.  | 
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Page  427,  Line  17,  after  judgments."  r«wi— 

In  Wright  v.  Hagen,^^^^  the  Bapreme  Court  of  Ver- 
mont said :  ^*  We  are  aware  that  the  decisions  in  New  York,  and  probably  in  some  other 
States,  have  required  the  Justice  to  know  the  facts  limiting  his  juriscuction  at  his  periL  Bur 
no  such  rule  has  ever  been  applied  to  the  courts  of  general  jurisdiction,  either  in  Westminster 
Hall  or  in  this  country ;  and  the  jurisdiction  of  justices  of  the  peace  has  become  so  impor- 
tant and  extensive  that  we  incline  to  believe  sound  policy  requires  of  us  to  extend  the  same 
rule  of  construction  in  favour  of  their  jurisdiction  which  is  done  in  favour  of  courts  of  general 
jurisdiction."  Poland,  C.  J.,  in  delivering  the  judgment  of  the  Supreme  Court  in  Fnrr  v. 
Ladd^^h  said  :  "  The  conclusive  effect  of  a  judgment  as  evidence  rests  upon  the  authority 
of  the  court,  upon  its  acting  within  its  jurisdiction, upon  its  preserving  its  decisions  in  proper 
records,  and  upon  the  policy  and  necessity  of  determining  by  law  the  end  of  controversy. 
These  reasons  apply  to  the  judgment  of  justices  of  the  peace  as  well  as  to  any  others.  The 
argument,  that  as  justices  have  no  clerks  or  seals,  and  cannot  authenticate  records  in  the 
mode  prescribed  in  the  Act  of  Congress,  therefore  their  judgments  are  not  entitled  to  full 
faith  and  credit,  seems  to  rest  upon  the  manner  in  which  the  court  is  organized,  and  its 
inability  to  comply  with  a  particular  form  of  authenticating  its  records,  rather  than  upon 
the  broader  and  more  solid  ground  of  the  authority  and  jurisdiction  of  the  court,  and  the 
interest  of  the  community  that  there  should  be  an  end  of  litigation." 

••a  24  Vt.  143.  I     •«6  37  VU  158. 

Page  427,  after  Line  30,  read^ 

Mr.  Zug  in  his  article  on  Jurisdiction  says:  ®*«  "To 
affirmatively  establish  the  jurisdiction  of  a  Superior  Court  it  is  not  necessary  that  the 
facts,  evidence  or  circumstances  conferring  it  should  be  set  out  in  the  record.  And 
should  the  record  disclose  nothing,  jurisdiction  over  the  pei'son  as  well  as  the  subject-matter , 
will  always  be  presumed,  when  the  validity  of  the  judgm3nt  is  questioned  collaterally.^*  *' 

•'«  XII  Bncyc.  Law,  371.  I  Bokenv.  ChapUne,  IS  Iowa,  id. 

9tb  Biitiain  «.  Kinnalrd,  1  Br.  k  Bing.  432.  I  Huntington  v.  Charlotte,  U  Yt.  4e. 

lioe  d.  Bush  v.  Lindaey,  M  Ga.  245.  |  Pope  «.  Harrison,  10  Lea,  82. 

Page  428,  after  line  8,  read — ^The  entire  question  wa*  discussed  at  length  in  Oalpin  v. 
Piige,^^^  in  which  the  following  principles  were  laid  down  ^'*: — 

(a)  *^  A  Superior  court  of  general  jurisdiction,  proceeding  within  the  general  scope 
of  its  powers,  is  presumed  to  have  jurisdiction  to  give  the  judgments  it  renders  until  the 
contrary  appears ;  and  this  presumption  embraces  jurisdiction  not  only  of  the  cause  or 
subject-matter  of  the  action  in  which  the  judgment  is  given,  but  of  the  parties  also.  The 
rule  is  different  with  respect  to  courts  of  special  and  limited  authority  ;  their  jurisdiction 
must  athrmatively  appear  by  sufficient  evidence  or  proper  averment  in  the  record  or  their 
judgments  will  be  deemed  void  on  their  &ice. 

(J)  The  presumptions  which  the  law  implies  in  support  of  the  judgments  of  superior 
courts  of  general  jurisdiction  only  arise  with  respect  to  jurisdictional  facts,  concerning 
which  the  record  is  silent.  When  the  record  states  the  evidence  or  makes  an  averment 
with  reference  to  a  jurisdictional  fact,  it  will  not  be  presumed  that  there  was  other  or 
different  evidence  respecting  the  fact,  or  that  the  fact  was  otherwise  thui  averred. 

(ei)  The  presumptions  indulged  in  support  of  the  judgments  of  superior  courts  of  general 
jurisdiction  are  also  limited  to  jurisdiction  over  persons  within  their  territorial  limits  and 
over  proceedings  which  are  in  accordance  with  the  course  of  the  common  law. 

(S)  Where  special  powers  conferred  upon  a  court  of  general  jurisdiction  are  brought 
into  action  according  to  the  course  of  the  common  law,  that  is,  in  the  usual  form  of  common 
law  and  chancery  proceedings,  by  regular  process  and  personal  service,  where  a  personal 
judgment  or  decree  is  asked,  or  by  seizure  or  attachment  of  the  property  where 
judgment  in  rem  is  sought,  the  same  presumption  of  jurisdiction  will  usually  attend  the 
judgments  of  the  court  as  in  cases  falling  within  its  general  powers.  But  where  the 
special  powers  conferred  are  exercised  in  a  special  manner,  not  according  to  the  course  of 
the  common  law,  or  where  the  general  powers  of  the  court  are  exercised  over  a  class 
not  within  its  ordinary  jurisdiction  upon  the  performance  of  prescribed  conditions,  no 
such  presumption  of  jurisdiction  will  attend  the  judgment  of  the  court  The  facts  essential 
to  the  exerdse  of  the  special  jurisdiction  must  appear  in  such  cases  upon  the  record." 

98«  18  Wall.  350.  |      *>«  XII  Bncyc.  Law.  271. 

Page  4S2,  Line  2,  /•/•  Montan  read  Montana. 

footnote  86,  fin-  Blackmark  rctid  Blackmarr. 

Page  434,  footnote  15,  for  30  read  36. 
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Page  43G,  Line  3,  aftfff  "  collaterally ''  add^ 

Thus  the  record  of  a  suit  for  forocloture  of 
ft  mortgage  need  not  show  that  the  land  on  which  the  mortgage  is  foreclosed  lies  in 
the  county.  **a 

2Sa  Brownfleld  9.  Weight,  9  Ind.  394.  I      Market  v.  Enms,  47  Ind.  U8. 

Page  438,  after  line  13,«(W— 

In  Williams  v.  Johnson,  »^a  Clark,  J.,  took  the  same  riew,  and 
after  observing  that  a  judgment  could  be  impeached  collaterally  on  the  ground  of  the 
unauthorized  appearance  of  an  attorney,  said  :  "  It  would  be  strange  if  this  were  not  so, 
since  the  attorney  cannot  by  acceptance  of  process  bring  his  recognized  client  into  court— 
a  fortiori  he  cannot  by  a  simple  entry  on  the  docket  bring  in  as  a  party  one  who  is  in  fact 
not  a  client."  The  majority  of  the  court  differed  from  him,  but  their  decision  also  was 
based  on  the  ground  that  the  rights  of  innocent  third  persons  were  inyolTed.n 

n  Barwell,  J.,  In  delivering  the  judgment  of  the  majority  of  the  court  said :  «  Parties  who  are  about  to 
acquire  rights  under  the  judgments  of  courts  are  not  at  all  bound  to  enquire  into  the  authority  of  the 
attorneys  who  vrofcsa  to  represent  the  plafaitiffis  or  petitioners.  It  is  said  of  such  persons  that  they  come 
into  court  by  their  attorney ;  it  is  not  permitted  to  them  to  say  that  thev  did  not  so  come  when  the  rights 
of  innocent  third  persons  have  intervened,  ....  Being  a  stranger* to  the  judgment,  all  that  she  (the 
purchaser  at  the  auction  sale  In  execution)  was  required  to  ascertain  was  that  an  officer  was  making  the 
sale  and  that  he  ^vas  empowered  to  do  so  by  a  court  of  competent  jurisdiction.  »«b  Under  the  olroumstanoe^ 
that  surrounded  her,  she  acquired  by  her  bid  and  the  deed  made  pursuant  thereto  a  good  title  against  the 
heirs  of  S.  W.  Williams,  named  in  the  execution,  and  their  heirs ;  for,  having  no  notice  of  any  irregularity 
or  fraud  in  the  judgment  under  -which  she  bought,  she  had  only  to  inquire  if  the  court  from  which  the 
execution  ifwiied  had  jurisdiction  of  the  parties  and  the  subject-  matter, Wc"  Even  the  dissentient  judgment, 
however,  is  not  of  much  value  in  support  of  the  general  rule :  as  Clarke,  J.,  also  admitted  it  as  true,  what 
was  held  in  UniversUff  v.  Ltusiterfd  "that  when  counsel,  who  are  able  to  respond  in  damages,  represent 
parties  to  an  action  without  their  authority,  the  court  may  uphold  the  title  of  an  innocent  purchaser  at  a  sale 
under  a  decree  In  the  cause,  because  then  the  owner  of  the  land  is  not  deprived  of  his  property  Avithout 
compensation ;"  and  further  distinguished  that  case  on  the  ground  that  in  it  the  defendant  had  been  serveii 
with  process,  and  being  thereby  fixed  with  notice  of  all  orders  and  decrees  in  the  cause,  he  was  bound  bv 
them,  and  it  \\^  his  own  negligence  that  he  allowed  an  attorney  to  appear  for  him  whom  he  had  not 
authorized. 

37«  34  Am.  St.  Rep.  613.  I       27fl  England  e.  Gamer,  90  N,  0. 197. 

376  Burton  v.  Spiar«,  92  N.  0.  503.  |       87«l  83  N.  0.  38. 

Page  442,  Line  27,  after  Court"  add— 

Mr.  Zug  in  his  article  on  Jurisdiction  says  :  5  »a  "IF 
the  record  of  an  inferior  court  shows  that  such  jurisdictional  facts  were  ascertained, 
it  cannot  be  collaterally  impeached  ;  but  the  ascertainment  of  such  jurisdictional  fact  cannot 
be  inferred  from  the  mere  exercise  of  jurisdiction  by  the  court.  *  °b" 

69a  XII  Encyc,  Iaw,  274.  I  Little  v.  Sinnett,  7  Ioanti,  324. 

69b  Joiner  ».  Winston,  68  Ala,  129.  I  Board  of  Commissionere  r.  Marklc,  46  Ind.  9  C. 

Kruse  r,  Wilson,  79  HI.  233.  | 

Page  444,  footnote  72.  add— 

Gray  V.  IfauTif,  8  Cal.  562  ;   Baiter  y,  Chapline.  12  Iowa,  201 
Wright  v.  DouglaJtx^  10  Barb.  97. 

Page  445,  line  10,  after  defendants  add — 

In  fact,  statements  on  the  i-cconl  often  avoid  the  usual 
presumption  as  to  the  service  of  processes  or  rebut  it.  Thus  in  Ora// w  Lain-imore'' ^a  it 
appeared  from  the  reconl  that  at  the  time  of  the  alleged  personal  service  on  certain 
defendants,  they  lived  beyond  the  reach  of  process  from  that  Court,  and  it  did  not  appear 
from  the  record  that  they  had  appeared  and  defended,  or  were  actually  within  the  territorial 
limits  of  the  Court's  jurisdiction  at  the  time  service  was  made  on  them,  the  presumption 
as  to  the  due  service  of  the  process  was  held  not  to  arise.  But  if  the  recoixi  also  shows  that 
the  defendants  appeared  and  defended,  it  will  be  presumed  that  they  were  served  within 
the  territorial  jurisdiction  of  the  Court,  even  though  that  is  not  averred  on  the  record.^o/; 

7«  ll^.l-fBrij'gtl-M....  462.  I  '^"■"™^  '•  •'"""»■'•  '"  ^"'-  "•<'•  =>"• 

Page  461,  footnote  97,  at  end  add — 

Vide  to  same  effect — Pojtthleioaite  v.  Ghiseliiu  97  Mo 
420 ;    Howard  v.  Jokmon,  69  Tex.  (m5. 

Page  461,  footnote  8,  for  20  Pac.  R.  842,  read  11  Am.  St.  Rep.  820. 

Page  463,  footnote  16,  for  566,  read  r,06. 

Page  454,  line  21,  for  if  read— 

i„  i_x  i_  i.  .  ^  ^  judgment  rendered  by  a  court  of  competent  jurisdiction  in  a 
case  brought  before  it,  however  erroneously  the  jurisdiction  may  have  been  exercised  is 
one  thing ;  and  a  judgment  entered  by  a  court  of  h'ke  jurisdiction  in  a  case  not  before 
it,  18  aiiother  and  a  different  thing.  In  the  one  case,  its  judgment  may  be  en-oneous.  in 
the  other  it  is  void.    If 
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64«  AmfiB  «.  Boland,  1  Minn.  SOf. 

Oinn  «.  Bogren,  4  QiU.  181. 

DiokH  V.  Hatch,  10  Iowa.  880. 
6I«  Danforth  o.  Thompson,  84  Iowa,  348. 
9if  Townsend  ».  Masteraon  &  D.  Oo^  ISN.  T.  ft87. 


Page  454,  Lane  27,  for  this,  but  as  pointed  out  by  Mj*.  Vanfleet,  read — 

the  correctness  of  the 
case  put  forward  by  way  of  illustration,  but  Mr.  Vanfleet  says,  that 

Page  466,  Line  33,  after  view.  read-~ 

It  has  often  been  held  that  a  decree  granting  relief  not 
prayed  for  is  not  liable  to  a  collateral  attack.' >a 

26a  MeCriUU  v.  Harri$on  Co,,  68  Iowa,  6M.  |  Chau  v.  ChrUtiamon^  41  Oal.  2o3. 

Page  461,  Line  18,  at  end  of  section,  add^ 

In  the  United  States  also,  it  has  been  held  in 
seyeral  cases,  that  the  judgment  of  a  coui't  of  Common  Pleas  on  appeal  &om  a  Justice  of 
the  Peace  for  a  sum  in  excess  of  the  Justices'  jurisdiction  is  not  void  or  impeachable 
collaterally.**^  In  Randolph  Co,  v.  Ilalls,^*by  it  was  further  held  that  although  the 
judgment  of  a  court  not  naving  jurisdiction  of  the  subject-matter  was  void,  yet  if  on 
appeal  from  such  court  to  a  court  having  original  jurisdiction  of  the  subject-matter,  the 
parties  should  consent  to  a  trial,  the  judgment  of  the  Appellate  Court  would  be  binding. 
tSc  general  rule  there  also  is  that  mere  consent  cannot  confer  jurisdiction  on  any  court 
te  take  cognizance  of  an  appeal«*c.  And  a  court  having  only  appellate  jurisdiction 
cannot  have  jurisdiction  over  any  suit,  unless  there  is  some  judgment  passed  in  the 
Original  Court,  and  where  the  parties  agrebd  that  the  jury  in  the  lower  Court  should 
render  a  verdict  for  plaintiff,  but  that  judgment  should  be  entered  only  in  favor  of  him 
whom  the  Appellate  Court  should  decide  to  be  entitled  to  it ;  this  would  not  give 
jurisdiction  to  the  Appellate  Court  to  give  jud^ent  in  the  casc,^*d  The  contrary  has  been 
held  where  the  Appelate  Court  had  original  jurisdiction  over  the  subject-matter  of  the 
8uit.«*<5  Some  courts  further  hold  that  an  agreement  not  to  appeal  divests  the  appellate 
court  of  its  jurisdiction,* ♦/  the  weight  of  authority  however,  is  clearly  against  that 
view**^. 

64a  Moore  v.  Martin,  38  GaL  428. 
Hinds  o.  Willis,  13  S.  &  B.  888. 

64ft  18  ni.  28.  ,^^ 

64e  Mathie  v.  Mcintosh,  40  Wis.  120. 

ai5ifh;\BJJ^i3l!M«:4i6.  I    ^]Ja!ss!;^***«;'SSM*-,^ 

Tlnnaok  •.  Briant.  68  Mo.  580.  |  Houtctter's  appeal,  92  Pa.  St.  182. 

F?S£5SSiI!i^W,Skcr.9ini.8X8.  64ir  Fate .».  Darlhig  82111. 142 

MerrUl  •.  Petty,  16  WalL  838.  I  Muldrow  v,  Norris,  2  Oal.  74. 

Page  461,  line  39,  after  McVeigh,  add^ 

admitted  the  correctness  as  a  general  proposition,  of 
the  doctrine  that  "when  a  court  has  once  acquired  jurisdiction,  it  has  a  right  to 
decide  every  question  which  arises  in  the  cause,  aiid  its  judgment,  however  erroneous, 
cannot  be  coUateraUy  assailed,"  but  observed  that,  "  like  all  general  propositiong,  (it)  is 
subject  to  many  qualifications  in  its  application  .  .  .  The  doctrine  is  only  correct 
when  the  Court  proceeds,  after  acquiring  jurisdiction  of  the  cause,  according  to  the 
established  modes  governing  the  class  to  which  the  case  belongs,  and  does  not  transcend 
in  the  extent  or  character  of  its  judgment  the  law  which  is  applicable  to  it."    He  further 

Page  465,  footnote  83,  /ar  44  read  444. 

Page  467,  Top  Heading  for  Sbbvicb  ob  pboOBSS  read^V^OOwa  OR  ITS  SBEVlCB. 

Pace  473,  line  3, /<w  Mr.  Hawes  says,  r«wi—  ,       ,       .      ^  .     , 

^  The  same  view  is  taken  by  the  Courts  m  the 

United  States  It  has  often  been  held  that  where  a  court  has  jurisdiction  of  the  subject- 
matter  and  certain  conditions  are  made  essential  to  its  exercise,  they  may  be  waived  by 
consent,  and  such  consent  may  be  inferred  from  a  faUurc  to  object»^a. 

37«Eloharfsono.White,19Ark.241.  I  Cleveland  c.  Welsh,  4  MMfc  49t 

Field  «.  Dortch,  84  Qa.  889.  I 

Page  473,  line  7,  far  consent.    It  may  r«wi— consent,* »&    It  may  also 

37ft  Taylor  «.  Atlantic  B.C30..  68  Mo.  887.  |        Oager  o.  Doe.  28  AU.  841. 

Page  473,  footnote  38,/or  Haw.  Jur.  17  read^HUU  v.  MUe9, 13  Wis.  626. 

Pftffe  474.  Line  8,  after  the  case,  read — 

rage  4i4,  u        ,  J  ^^  Barxey  v.  Tyler,  ♦»«  Bir.  Justice  Miller,  in 

delivering  the  judgment  of  the  United  States  Supreme  Court  said  :  "  Whenever  it  appeals 
that  a  Court  possessing  judicial  powers  has  rightfully  obtained  jurisdiction  of  a  cause, 
all  its  subsequent  proceedings  are  valid,  however  erroneous  they  may  be,  until  they  are 
reversed  on  eiror,  or  set  aside  by  bome  direct  proceeding  for  that  purpose." 

45a  i  WaU.  328. 
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Page  474,  line  12,  he/ore  the  New  read — Bastman  J.,  in  deliverinfr  the  judgment  of 

Page  475,  line  36, /or  W8  read  was 

Page  476,  footnote  58,/or  19  A.  M.  read  19  Am. 

Page  476,  footnote  59, /w  Purely  read  Pureley. 

Page  478,  Line  17,  after  law.  add — 

It  has  even  been  held  that  where  a  law  authorizes  or 
contemplates  the  doing  of  an  act  by  a  Court,  the  Court  must  do  it  in  term  time,  unless  the 
power  to  do  it  in  vacation  is  expressly  conferred  by  law,«*fl  or  unless  a  trial  is  in  progress 
at  the  time  of  the  usual  end  of  the  term,  in  which  case  the  term  is  deemed  to  extend  to  the 
close  of  the  triaL«*ft 

6I«  Newman  v.  Hammond,  46  Ind.  119.  I  St.  Oarrol  v.  Oommonwealth,  84  Pa.  St.  107. 

State  V.  Judge,  21  La.  Ann.  783.  I  Johnson  «.  Paoifio  Oement  Oo.,  SO  OaL  M8. 

Ub  Walker  v.  State,  108  Ind.  608.  | 

Page  478,  footnote  64,  at  the  end  add^Garliek  t.  Dwim,  42  Ala.  404. 

Page  479,  footnote  70,  for  UA\LaddU  Allen. 

Page  482,  line  20,  after  void"  add^ 

In  Voorhesi  v.  Jaekson^^^a  the  United  States  Supreme 
Court  said  :  "  The  line  which  separates  error  in  judgment  from  the  usurpation  of  power 
is  very  definite,  and  is  precisely  that  which  denotes  the  cases  where  a  judgment  or 
decree  is  reversible  only  by  an  appellate  court,  or  may  be  declared  a  nullity  collaterally 
when  it  is  offered  in  an  action  concerning  the  matters  adjudicated,  or  purporting  to  have 
been  so.  In  the  one  case,  it  is  a  record  importing  absolute  verity ;  in  uie  other,  mere 
waste  paper." 

96«  10  Pet.  474. 

Page  483,  footnote  10,  for  Moore  read  Moore 

Page  486,  footnote  40,  ai  the  end  addr— 

Otterson  v.  Middleton,  102  Pa.  St.  78.  MurohUon  v. 
WhUe,  54  Tex.  78.  Mussey  v.  WhUe,  58  Vt.  46. 

Page  488,  footnote  47,  for  162  read  168. 

Page  511,  footnote  48,/<w  Ty,  read  Tay. 

Page  612,  line  50,  after  England."  add — 

Speaking  of  the  binding  effect  of  such  deci- 
sions. Swift,  J.,  in  Broum  v.  Uni4m  Intwranoe  Co.,^*a  said  that  they  must  be  conclusive, 
BO  far  as  the  law  of  nations  is  recognized,  "  for  the  same  reason  that  judgments  of  Courts 
proceeding  according  to  municipal  law  are  conclusive,  as  far  as  that  law  extends." 

Page  513,  Top  Heading/<w  Pboobbdinos  read— Judgments. 

'*«  4  Am.  Dec  804. 

Page  615,  line  32,  after  "  taken."  read— There,  also,  the  admission  of  a  will  to  probate  hat 
been  held  to  be  conclusive  evidence  in  a  collateral  proceeding  that  the  will  had  been  duly 
proved.  •*« 

6(«Glanlfleld   . 

Uvett  V.  MathewB,  84  Fa.  St.  330. 

Page  516,  line  1,  for  it.  read  it,  though  the  contrary  also  has  sometimes  been  held.*9a 

99a  Ives  «.  Salisbnrgh.  66  Vt.  666. 
Page  616,  line  22,  after  appealed,  add — 

In  the  United  States,  the  courts  have  sometimes 
gone  beyond  the  rule,  and  held  that  the  grant  of  probate  or  letters  of  administiation 
is  a  conclusive  finding  as  to  the  residence  and  the  existence  of  assets  within  the  jurisdiction 
of  the  court,  »»«  as  well  as  to  the  value  of  the  entire  estate,' » ft  which  may  not  be 
collaterally  impeached. 

71«  Holmei^.OregonandOaLB.Oo.,7  Sawy.880.  |  Daqulndre  e.  WilUaiM,  31  Ind.  444. 

Thoma»0.Marri»ett.76Oa.884.  BoUlne  •.  Henry,  84  N.  Oar.  669. 

Irwin  •.  Scrlber,  18  OaU  607.  |     71»  Lnoas  •.  Todd,  88  Oal.  188. 


66«  Otnlfleld  v.  SolUyan,  85  N^T.  163.  I  State  v.  Mc  Qlinn,  80  Oal.  873. 
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Page  516,  Line  29,  after  juristliction  add, — 

It  has  often  been  held  that  jurwdiction  is 
detennined  by  the  presence  of  the  property  in  the  jurisdiction.'' ^ff  In  Craudson  v.  Leo- 
nard^'*^h  the  United  States  Supreme  Court  Haiti :  ••  Where  the  subject-matter  of  the 
suit,  the  re9  is  within  the  territorial  dominion  of  tlie  sovereign  power  under  the  authority 
of  which  the  Court  acta,  it  is  within  the  jurisdiction  of  such  court."  Mr.  Flint  in  his 
article  on  res  judicata  says  :'V  •  The  property  to  which  the  action  relates  must  actually 
be  within  the  limits  of  the  jurisdiction  of  the  court  passing  upon  it. "  In  Douglass  v. 
Phenix  Ins.  Co.,  34  Am.  St.  Rep.  448,  Andrews,  C.  J.,  said  :  '•  No  state  can  subject  eithei* 
real  or  personal  property  out  of  the  jurisdiction  to  its  laws.  It  may,  and  often  does, 
compel  persons,  through  the  process  anci  judgment  of  its  courts,  to  perform  acts  which 
affect  their  title  and  interest  in  and  to  property  outside  the  limits  of  the  State.  Having 
acquired  jurisdiction  of  the  person,  the  courts  can  compel  observance  of  its  decrees 
by  proceedings  in  personam  against  the  owner  within  the  jurisdiction^  But  it  is  a  funda- 
mental rule  that  in  attachment  proceedings  the  res  must  be  within  the  jurisdiction  of  the 
court  issuing  the  process,  in  order  to  confer  jurisdiction.  7*rf  In  the  case  of  movables,  their 
seizure  under  the  attachment  shows  that  their  actual  sitiis  is  within  the  jurisdiction.  But 
in  respect  to  intangible  interests,  debts,  choees  in  action,  bonds,  notes,  accounts,  interests 
in  corporate  stocks,  and  things  of  a  similar  nature,  the  question  whether  the  res  is  within 
the  jurisdiction  of  the  sovereignty  where  the  process  is  issued,  is  not  so  readily  determined. 
The  general  rule  is  well  settled  that  the  ntus  of  debts  and  obligations  is  at  the  domicile  of 
the  creditor.  But  the  attachment  laws  of  our  own  and  of  other  states  recognize  the  right 
of  a  creditor  of  a  non-resident  to  attach  a  debt  or  credit  owing  or  due  to  him  by  a  person 
within  the  jurisdiction  where  the  attachment  issues,  and  to  this  extent  the  principle  has 
been  sanctioned  that  the  laws  of  a  state,  for  the  purposes  of  attachment  proceedings,  may 
fix  the  situs  of  a  debt  at  the  domicile  of  the  debtor.'  *<?  It  is  at  least  doubtful  whether  thfe 
qualification  of  the  general  rule  applies  to  negotiable  instruments  or  other  written  obliga- 
tions of  a  resident  debtor,  held  by  and  in  the  possession  of  his  non-resident  creditor.^ »/ 
But  no  court  can  acquire  jurisdiction  in  attachment-proceedings  unless  the  res  is  either 
actually  or  constructively  within  the  jurisdiction,  and  we  are  of  opinion  that  the  attempt 
to  execute  an  .atachment  in  Massachusetts  upon  the  debts  owing  to  the  plaintiff 
by  the  Insurance  Company,  by  serving  upon  the  agent  of  the  Corporation  there,  and 
without'  having  acquired  jurisdiction  of  the  plaintiff,  must  fail  for  the  reason  that  the 
debtor,  the  Insurance  Company,  was  in  no  just  or  legal  sense  a  resident  of  Massachusetts  and 
had  no  domicile  there,  and  was  not  the  agent  of  the  plaintiff,  and  that  in  contempla- 
tion of  law  the  Company  and  the  debt  were  at  the  time  of  the  issuing  of  the  attachment 
in  the  State  of  New  York,  and  not  in  the  State  of  Massachusetts.  This  Court  has  had 
occasion  heretofore  to  consider  the  effect  of  the  act  of  a  foreign  corporation  constituting 
an  agent  in  another  State,  upon  whom  proceedings  may  be  served,  done  in  compliance 
with  the  laws  of  such  State  m  pursuance  of  a  condition  imposed,  and  to  enable  the  Corpo- 
ration to  do  business  in  such  State.  It  has  been  held  that  by  such  act,  the  Corporation 
does  not  change  its  domicile  of  origin  or  its  residence.  It  becomes  bound  by  judgments 
rendered  upon  service  on  the  desig^ted  agent,  because  it  has  consented  so  to  be  bound, 
bat  it  remains  as  before  a  resident  of  the  State  where  it  is  incorporated. 'V  If  in  this 
case,  the  Insurance  Company  could  be  regarded  as  residing  or  having  its  domicile  in 
Massachusetts  for  the  purpose  of  attachment  proceedings,  it  likewise  has  a  domicile  in 
every  State  where  it  may  have  appointed  an  agent  under  similar  laws,  and  so  construc- 
tively,upon  the  theory  upon  which  the  Massachusetts  attachment  is  defended,  the  Corpora- 
tion is  present  as  debtor  to  the  plaintiff  in  every  State  where  such  agency  exists,  and  the 
creditor  is  also  present  at  the  same  time  in  each  of  such  jurisdictions.  The  admission  of  such 
a  principle  would  give  rise  to  most  embarrassing  conflicts  of  jurisdiction  and  subject  creditors 
ot  domestic  corporations  to  gi-eat  prejudice.  We  think  the  rule  is  that  a  domestic  corpora- 
tion at  all  times  has  its  exclusive  residence  and  domicile  in  the  jurisdiction  of  origin,  and 
that  it  cannot  be  garnished  in  another  jurisdiction  for  debts  ow^  by  it  to  home  creditors, 
so  as  to  make  the  attachment  effectual  against  its  creditor  in  the  absence  of  jurisdiction 
acquired  over  the  person  of  Such  creditor. 

Williams  v,  IngeraoU.  89  N.  T.  fiOS,  610. 


7i«  Bmbree  v.  Hauiut,  5  Johns.  101. 
'1/  Osgood  ».  Magulre,  61  N.  Y.  624. 
"iiy  Gibbs  o.  Queen  Ins.  Go.,  10  Am.  Bep.  513. 
Plimpton  r.  Bigdow,  98  N.  Y.  693. 


«]«  Martin  v.  DarUng,  78  Me.  78. 

Hddritterv.  BUs  Oil-cloth  Oo^  112  U.  8.  294. 
Blsley  V.  Pheniz  Bank,  38  Am.  Bep.  421. 
«16  4  Oraooh.  437. 
vie  XXI.  Bnoyc.  Law,  977. 
vii  Plimpton  «.  Bigelow,  98  N.  Y.  698. 
Page  517,  Line  4, /or  therewith.'"  read — 

Therewith.^*"  In  Aterill  v.  Steamer  Hartford,'' *a 
it  was  held  that  the  Court  whose  mesne  or  final  process  made  Uie  first  actual 
seisore  of  the  thing  must  have  exclusive  power  over  its  disposal  and  the  distribution  of 
the  fund  arising  therefrom  ;  and  the  judgments  of  idl  other  Ck)urts,  when  filed  in  the 
Ck)urt  having  the  custody  of  the  fund,  must  be  r^^arded  as  complete  adjudications  of  the 
subject-matter  of  litigation  and  be  entitled  to  distribution  accordingly. 

V'a  2  Oal.  308. 
Page  617,  Footnote  7S.for  101  read  104 
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Page  623,  Line  27,  after  juriwiiction/'  add — 

Mr.  Flint  in  his  article  on  Be*  Judicata  says^a  : 
•*  If  it  is  thus  subject  to  the  jurisdiction  at  the  time  suit  is  brought,  its  subsequent 
removal  without  the  jurisdiction  will  not  interfere  with  the  progress  of  the  case" 

9a  XXI  Enoyo.  Law.  277. 
Page  627,  Footnote  30, /w  Steuart  read  Stewart 
Page  537,  Line  17,/w  are  considered  foreign,  if  read — ^which  arc 
Page  540,  Footnote  16,/w  Ad.  read  16  Ad. 
Page  643,  Line  9,  after  application,    add — 

The     essential  characteristic     of  comity  was 
mutuality  or  universal  reciprocity,  and  yet  on  account  of  the  different  views  taken  in 
different  States,  no  general  basis  for  that  mutuality  or  reciprocity  could  be  arrived  at. 
Page  544,  Line  40,  after  foreign  judgment."    add — 

In  QIms  v.  Blacktoell*^a  the 
Arkansas  Supreme  Court  said: — ^A  judgment,  '^whether  foreign  or  domestic,  raises  a  binding 
obligation  to  pay  the  sum  awarded  by  it." 

4da48Ark.60, 

Page  546,  omit  Footnote  55. 

Page  648,  Line  19,  after  also."  a€td — 

Mr.  Kerr  in  his  article  on  Conflict  of  Laws  says,*^^ 
"  that  the  distinction  is  regarded  as  having  a  just  foundation  in  international  justice." 

<!«  Ill  Enoyc.  Law.  580. 

Page  554,  Footnote  83, /<w  Stephens  read  Stevens 

Page  554,  Footnote  83,/(W  266.  read  256 

Page  654.  Footnote  SS,for  Bank  read — 

Eastern  Townships  Bank 

Page  565,  Line  31, /w  Bicquet  read  Becquet. 

Page  666,  Line  14,  after  "  in  question."  read-^ 

Mr.  Kerr  in  his  article  on  Conflict  of  Law6 
says  :  ^^b.  '*  In  order  that  a  judgment  may  be  valid  and  entitled  to  the  recognition  of 
foreign  tribunals,  it  is  indispensable  that  the  Court  pronouncing  the  judgment  should  have 
a  la^hil  jurisdiction  over  the  case,  over  the  subject  of  the  action,  and  over  the  parties  to 
the  action ;  and  if  the  jurisdiction  foils  in  either  of  these  respects,  the  judgment  will  be  a 
nullity,  without  obligation,  and  not  entitled  to  be  respected  or  enforced  beyond  the  juris- 
diction of  the  Court  rendering  it,  whether  the  judgment  be  in  rem  or  in  personam,^'' 

91ft  II  Bncyo.  Law,  5S7. 

Page  558,  Footnote  100, /ar  275.  read  272 

Page  562,  Line  9,  after  international  law.    add — 

In  Douglass  v.  Phenix  Ins.  Co.^^a 
Audrews,  C.  J.,  said  : "  The  legal  proceedings  or  judgments  of  another  state  are  recop:nlzed  here 
•  »nly  where  jurisdiction  has  been  acquired  in  the  foreign  forum.  But  it  is  only  jurisdiction 
in  an  international  sense  or  according  to  the  course  of  common  law,  and  judicial  proceedings 
which  confoi-m  to,  or  rather,  which  aixj  not  taken  in  disregard  of  the  principles 
and  rules  of  general  jurisprudence,  which  this  state  is  bound  to  recognize,  and 
if  the  laws  of  Massachusetts  go  to  the  extent  claimed,  and  assume  to  authorize  attachment 
proceedings  to  seize  a  credit  owing  to  the  resident  of  this  State,  when  neither  the  debtor 
nor  creditor  are  within  the  jurisdiction,  this  State  is  not.  we  think,  bound  to  recognise 
them." 

7a  34  Am.  St.  Bep.  448. 

Page  563,  Line  8.  after  admitted,  add. — 

"  Mr.  Flint  in  hLs  article  on  Res  Judicata  says^*." 
'•  The  rule  of  the  civil  law,  as  given  by  the  German  Jurist  Bar,  is  substantially  the  same  as 
the  rule  prevailing  in  En/fland  and  the  United  States,  and  is  thus  stated  :  Judgments  are 
binding — First.  When  rendered  by  the  Courts  of  the  State  in  which  the  defendant  is 
domiciled,  in  all  suits  in  personam  and  in  all  possessory  actions  which  concern  movables 
and  of  which  the  former  rel  sitae  has  not  jurisdiction.  Second.  When  rendered  by  the 
Courts  of  a  State  by  whose  laws  a  contract  is  to  be  adjudicated  in  those  cases  in  which  the 
debtor  personally  resides  in  such  State,  or  has  in  it  property  not  merely  illusory,  provided 
that,  in  such  cases,  the  judgment  is  based  on  the  contract,  whether  for  its  execution  or  its 
rescission.  Thiiti.  When  rendered  by  the  courts  of  a  State  in  which  a  tort  or  delict  has 
been  committed  in  a  suit  for  damages  against  the  wi-ong-doer,  provided  such  damages  are 
compensatory  and  not  vindictive.  Fourth.  When  renderctl  by  the  courts  of  a  State  in 
which  are  situated  either  goods  or  claims,  when  such  goods  or  claims  arc  attached,  the 
judgment  in  such  case  being  cflEective  up  to  the  value  of  such  goods  or  claims,  when  it  is 
entered  on  the  cause  of  action  for  which  the  attachment  is  laid,  the  Court  having  jurisdtic- 
tion  of  the  action.  Fifth.  When  rendered  by  the  courts  of  a  State  in  all  proceedings  in 
rem  as  to  things  situate  in  such  State,  whctlicr  movable  or  immovable,  provided  such  things 
have  a  continuous  abiding  place." 

»a  XXI  £Dcyc.  Law,  28L 
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Page  673,  Line  22^  for  may  read  mauy 

Page  578,  line  11,  at  the  end  of  line  add — 

In  Wood  V.  Watkiiuon^*»j  the  Connecticut 
Supreme  Ck)urt  said  :  "  No  greater  effect  is  to  be  given  to  it  (the  judgment)  than  it  would 
have  in  the  State  where  it  was  rendered.  It  has  no  higher  dignity  in  any  other  slate  than 
in  the  one  where  it  was  pronounced  ;  and  hence  if,  in  the  course  of  the  State  where  the 
judgment  was  rendered,  it  is  inconclusive,  or  if  it  is  inquirable  into  there  during  a  par- 
ticular period  or  on  certain  conditions,  it  will  be  open  to  investigation,  to  the  same  extent, 
everywhere  else.  So  if  a  judgment  operates  in  the  State  where  it  was  rendered  only  tfi 
r^TO,  it  will  not  elsewhere  bo  enforced  as  in  ^r^oTiam.  It  results  conclusively  from  this 
principle,  or  is  rather  involval  in  it,  that  if  a  judgment,  in  the  State  where  it  is  recovered, 
has  not  the  effect  of  binding  personally  the  defendants,  or  any  of  them,  in  the  suit  in  which 
it  was  renderetl,  no  greater  effect  will  be  given  to  it  in  any  other  State,  where  it  is  endea- 
voured to  be  enforced.  It  derives  its  obligation  only  from  the  laws  of  the  State  in  which  it 
is  pronounced." 

64a  U  Am.  Dec.  502. 

Page  680  Top  Heading, /or  Foreign  read^ 

Op  Judgments  of  Fobeiqn 

Page  590,  Line  14,  after  "  natural  justice.'*  add — 

In  Dttnstan  v.  Higgins^^a  O'Brien,  J., 
in  delivering  the  judgment  of  the  New  York  Supreme  Court  said :  "  It  is  the  settled  law  of 
this  state  t^t  a  foreign  judgment  is  conclusive  upon  the  merits.  It  can  be  impeached 
only  by  proof  that  the  court  in  which  it  was  rendered  had  not  jurisdiction  of  the  subject- 
matter  of  the  action  or  of  the  person  of  the  defendant,  or  that  it  was  procured  by  means  of 

fraud*** effect  is  given  to  the  judgments  of  the  courts  of  foreign 

countries  by  the  comity  of  nations  which  is  part  of  our  Municipal  law.  The  refusal  of  the 
foreign  court  to  allow  a  commission  to  examine  witnesses  here  does  not  affect  the  con- 
clusive character  of  the  judgment.  Such  applications  are  generally  within  the  discretion 
of  the  court  to  which  they  are  addressed  and  then  a  refusal  to  gn^ant  them  does  not  con- 
stitute even  a  legal  error  subject  to  review.  But  even  if  it  appeared  in  this  case,  as  it  does 
not,  that  some  legal  right  of  the  defendant  was  denied  in  refusing  the  application,  that 
would  not  affect  the  validity  or  conclusive  nature  of  the  judgment,  so  long  as  it  stood 
unreversed  and  not  set  aside.  Legal  errors  committed  upon  the  trial  or  during  the 
progress  of  the  wiuse  may  be  corrected  by  appeal  or  motion  to  the  proper  court,  but  they 
furnish  no  defence  to  an  action  upon  the  judgment  itself.  Where  a  party  is  sued  in  a 
foreign  country,  upon  a  contract  made  there,  he  is  subject  to  the  procedure  of  the  court  in 
which  the  action  is  pending,  and  must  resort  to  it  for  the  purpose  of  his  defence,  if  he  has 
any,  and  any  error  committed  must  be  reviewed  or  corrected  in  the  usual  way.  So  long 
as  he  has  the  benefit  of  such  rules  and  regulations  as  have  been  adopted  or  are  in  use  for 
the  ordinary  administration  of  justice  among  the  citizens  or  subjects  of  the  country  he 
cannot  complain,  and  justice  is  not  denied  to  him.  The  presumption  is  that  the  rights 
and  liability  of  the  defendant  have  been  determined  according  to  the  law  and  procedure  of 
the  country  where  the  judgment  was  rendered,  and  there  is  nothing  in  the  record  to  the 
contrary." 

18«  34  Am.  St.  Bep.  491.  |         186  Lasicr  v.  WoBtoott,  88  Am.  Dec.  404. 

Page  610,  Line  2^^  after  in  rem,"'  add — 

Similarly  in  Cheriot  v.  Fou4sat^^''a  the  Pennsyl- 
vania Supreme  Court  said  :  "  The  jurisdiction  of  a  foreign  court  may  be  examined,  not 
only  as  to  the  authority  under  which  it  is  erected,  but  as  to  the  subject  over  which  it  is 
exercised ;  but  if  the  Court  is  duly  constituted,  and  has  jurisdiction  over  the  subject,  its 
decrees  in  rem  cannot  be  revised  oy  the  Court  of  another  nation.  The  decree  of  a  foreign 
prize  tribunal  of  general  jurisdiction,  condemning  property  for  having  been  concerned  in 
the  violation  of  law,  is  conclusive  upon  the  point  that  the  seizure  of  the  property  was  made 
in  conformity  with  the  law,  it  being  a  matter  within  their  jurisdiction  to  decide." 

87a  S  Binn.  SIO. 

Page  614,  Line  33.  after  grievances,    read — 

The  Michigan  Supreme  Court  said  the  same 
in  Button  v.  ShatoM 

8a  86  Mich  431. 

Page  616,  Line  28,  at  the  end  of  the  para,  add, — 

In  Ptttapur  Raja  v.  Surya  Rau^^^a 
Sir  Barnes  Peacock  in  delivering  their  Lordships*  Judgment  observed  that  **  that  section 
does  not  say  that  every  suit  shiil  include  every  cause  of  action,  or  every  claim  which  the 
party  has,  but,  every  suit  shall  include  the  whole  of  the  claim  arising  out  of  the  cause 
of  action — meaning  the  cause  of  action  for  which  the  suit  is  brought." 

i««    L.  R.  xn.  1.  A.  118. 
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Page  «17.  footnotj    1       for  Hamu   Chan<!er.    XIV.     F5.    L,  read   llajkoomar   Das,   XIV 
R.  L.  R. 

Pago  G18,  footnote  28,  add—Cdml  v,  y/yi,  1894  P.  H.,  Xo.  '1\\. 

Page  <>22,  line  15,  at  end  of  para,  add — 

■•  In  the  United  States  in  Jirototi  v.  Jiirdmll*  ^a 

Koosevclt,  J.,  in  delivering  the  judgment  of  the  New  York  Supreme  Court  said  :  "  Where 
joint-debtors  reside  in  different  States  they  may  be  sued  separately  in  the  respective  States 
hiiving  jurisdiction  of  their  respective  persons  or  property,  and  a  judgment  in  such  case 
against  one  in  one  state  is  no  bar  to  a  recovery  against  the  others  in  another  state/'  A 
nmilar  view  has  been  taken  in  other  cases  also.**i 


l^iky  c.  Martin,  119  Ind.  103. 
Sliort  V.  GahvR>.  83  Kj'.  601. 
('<x)k  c.  Brown,  28  Am.  Rep.  269. 
Richards  r.  Barlow,  140  Mass.  218 
.Tack>»on  v.  Colver,  1  Wend.  4'i8. 
Farringtou  r.  Payne,  1$  Johns.  431. 


Ua  29  Barb.  o4d. 

446  Minko.  Shaffer,  124  Pa.  St.  28«). 
Morris  r.  Hand,  70  Tex.  481. 
Hart  V.  Sansom,  110  U.  S.  151. 
Honley  v.  DouoRhue,  4:|  Am.  Eop.  354. 
Taylor  r.  Kilgore,  3-J  Alo.  214. 

Page  G29,  foot  not  e,/(»/'  Simos  read  Simen 

Page  630,  line  IH.  at  the  cin\  of  para,  add — 

In  (rood rich  v.  Valc^'^^a  the  tort  com- 
plained of  in  the  first  action  was  that  on  divere  days  the  defendant  entered  upon  the  real 
•>tate  of  the  plaintiff  without  right,  and  caused  the  water  to  flow  down  and  waste  their 
I'csurvoir,  and  at  times  to  fl(xxl  their  mill,  antl  then,  by  shutting  the  gate,  took  away 
the  water  from  their  mill.  The  acts  causing  the  damages  were  stated  as  a  scries  of  con- 
nected acts  occurring  while  the  defendant  was  a  trespasser  by  entering  without  right 
upon  the  plaintiff's  estate,  and  the  answers  of  the  defendant  so  trcatctl  the  same,  denying: 
the  allegation  as  to  the  wi-ongful  entmnce  upon  the  plaintiff's  land  and  denying  aU  the 
acts  alleged  as  wrongs  conncctetl  witJi  the  trespass.  Upon  issues  thus  joine<l,  the  assessors 
were  askal  to  assess  the  damages  occasioned  by  the  raising  of  the  gate  in  the  reservoir 
«Uun,  and  judgment  was  entered  for  the  damages  assessed  ;  and  the  decision  was  held 
to  bar  a  subsequent  suit  for  djimages  for  shutting  down  the  plaintiff's  gate 
'>n  the  ground  of  the  identity  of  cause  of  action.  Dewey,  J.,  in  delivering  the 
judgment  of  the  Massachusetts  Supreme  Court  said :  **  The  particular  acts  causing  the 
damage  to  the  mill  are  not  set  forth  a.s  connected  with  a  separate  entry,  but  as  a  series 
of  acts,  all  of  which  are  combined  as  causing  the  injury  to  the  mill.  It  is  true  that 
the  declaration  does  not  i-estrict  them  to  the  pixx)f  of  a  single  entry  ;  but  it  docs  connect 
all  these  acts  with  each  and  every  entry.  It  fails  to  state  them  jis  separate  causes  of 
action,  or  to  allege  them  to  have  occurretl  at  different  times." 

76a.  8  Allen,  454 

I 'age  G30,  Footnote  74.  at  the  end  add — 

Be  Jai  (rurrra  v.  JVeir-hall,  55  Cal.  21  :  Decatur 
iia«  Co.  V.  Howell.  92  111.  19. 

P.ige  G32,  Line.  33,  offer  California  read  Supremo 

Pjige  632,  Footnote  81.  for  12  A.  M.  read  12  Am 

Pjigc  633,  Footnote  84,  for  Brancnburgh  read  Bmnn  on  burgh 

Page  645,  Line  39,  at  the  end  of    line    add — 

The  principle  of  this  decision  has  Ijcen 
followed  by  their  Lordships  in  Mahomed  Riasai  All  v.  IlaMn  Banu^^^a  in  which  a  decree  in 
favor  of  a  Mahomcdan  lady  for  her  dower  against  the  brother  of  her  deceased  husband  has 
been  held  not  to  bar  a  suit  by  her  fm-  a  declaration  of  her  right  to  a  life  estate 
in  all  the  property  of  the  said  husband:  Sir  R.  Couch  observing  that  '*  it  cannot  be  said 
that  the  claim  of  the  plaintiff  as  heir  of  her  husband  to  the  whole  of  his  property  was  a 
portion  of  her  claim  to  dower.  The  causes  of  action  in  the  dower  suit  and  in  the  present 
suit  are  distinct." 

>o«  I.  L.  R.,  XXI  Cal.,  l.»7. 

Page  650.  Line  iufor  indivisible   read  indivisible*  ^^/ 
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Page  661,  line  I,  after  the  latter,  add — 

In  Phillips  V.  Beriak,  *^a  Spencer,  J.,  in  deliver- 
ing the  judgment  of  the  Supreme  Ck)urt  of  New  York,  said  :  ''  If  the  plaintiff  is  not  bound  to 
unite  in  one  suit  distinct  causes  of  action,  and  if  he  has  a  right  to  elect  to  proceed  by  separate 
suits,  and  obtain  judgment  on  one  of  his  causes  of  action,  upon  what  principle  is  it  that 
.  he  shall  lose  his  deferreid  cause  of  action  merely  because  it  resembles  the  one  on  which  he 
has  obtained  judgment.  The  law  is  not  so  iuconsistcut  in  its  provisions,  nor  indeed  so  un- 
just, as  to  deny  to  the  party  the  means  and  the  right  of  showing  that,  although  there  is  a 
resemblance  between  the  causes  of  action,  and  they  belong  to  the  same  family,  yet  that 
there  is  not  an  identity,  but  that  in  truth  they  are  distinct  and  different/' 

*ia    8  Am.  Dec.  .290. 

Page  651,  footnote  45,  at  the  end  add: — Vide  to  K;ime  effect.  Millard  \,  Mixxouri^ 
R.  Co.,  86  N.  Y.  441.     fUanuin  v.  Greut,  W.  By.  Co.,  67  N.  Y.  208. 

Page  661,  Top  Heading/<ir  Gk>NTBAGrr  reoti — Covenants 

Page  664,  Top  Heailing/ir  Bbeach  of  Action  rmd— 

Breach  of  Contbact 

Page  674,  line  9,  after  unnecessary  suits."  add — 

The  avoiding  of  vexation  to  the  tUs 
fendant  is  only  an  effect  of  the  rule,  which  is  however  neither  b.iscil  on  it  nor  circumscribed 
by  it.  The  contrary  view  was  taken  in  Walejf  v.  Jonejt^^a  in  which  the  Michigan  Supreme 
Court  said  :  *•  On  principle,  it  seems  that  this  plea  can  never  prevail,  except  in  cases  where 
the  latter  suit  is  vexatious.  Hence,  where  it  appears  that  the  first  action  must  have  been 
ineffectual,  the  Courts  of  Connecticut  have  often  determinal  that  its  pendency  shall  not 
abate  the  second,  becjiuse  in  such  case  the  latter  is  not  vexatious.  This  appears  to  be 
the  sound  and  reasonable  doctrine  upon  the  subject,  and  will  perhaps  reconcile  the  appa- 
rent diversity  of  decisions  in  the  Courts  of  the  different  States  and  in  England.  When  the 
plaintiff  at  the  same  time  commences  two  suits  in  the  same  form,  for  the  same  cause  of 
action,  and  causes  the  defendant  to  be  arreste<l  and  held  to  bail  in  both,  or  his  goods  to 
be  attached  in  both,  it  is  at  once  appai*ent  that  his  conduct  is  vexatious  and  oppressive, 
:uid  a  palpable  abuse  of  process  of  the  Court,  and  justice  forbids  that  he  should  derive  any 
benefit  from  either  of  his  suits.  But  where  the  I'cconl  shows  apparent  good  faith  in  the 
commencement  of  the  seoond  suit,  and  that  the  first  was  discontinued  before  the  defend- 
ant is  called  upon  to  plead  in  the  second,  so  that  he  is  not  unnecessarily  harassed  by  the 
defeiicu  of  the  two  suits  for  the  same  cause  at  the  same  time,  the  second  suit  cannot  be 
deemed  vexatious,  and  cannot  therefore  be  abated  by  the  pendency  of  the  prior  suit  when 
it  WIS  commenced.  On  the  contrary,  to  hold  the  second  suit  abatable  for  that  cause, 
would  be  to  make  the  law  favor,  rather  than  abhor,  a  multiplicity  of  suits,  inasmuch  as 
it  would  render  another  action  necessary,  when  the  plaintiff's  claim  was  a  meritorious  one.*' 

The  weight  of  authority,  however,  is  against  that  view,  and  in  Granuby  y.  Bay ^^^  in 
which  the  New  Hampshire  Suprenif*,  Court  said  that  the  pendency  of  two  suits  brought  by 
one  plaintiff  against  one  defendant,  for  one  cause  at  the  same  time,  would  be  a  sufficient 
cause  for  abating  the  secomUsuit.  without  inquiry  into  the  fact  of  actual  vexatiousness 
and  oppression. 

la    1  Micb.  25S.  I         U  SS  N.  H.  513. 

Page  676,  Une  26,  at  the  end  of  section,  add — 

Theit;  it  is  held  to  be  a  leading  general 
principle  as  to  the  Courts  of  concurrent  or  co-ordinate  jurisdiction  only  that  whichever 
of  those  having  jurisdiction  first  acquires  possession  of  a  cause  will  retain  it  throughout.^a 
The  only  requirement  here,  in  that  respect,  is  that  the  former  suit  be  instituted  and  pend- 
ing in  a  Court  having  jurisdiction.  And,  as  in  the  United  States,  if  the  Court  having  juris- 
diction of  that  suit,  because  of  its  limiteid  jurisdiction  or  mode  of  proceeding,  is  not  capable 
of  determining  the  whole  controversy,  another  Court  may  take  jurisdiction  and  accomplish 
it/'b  The  fact  that  the  Court  has  authority  to  try  and  determine  actions  of  that  character 
or  cliss  is  sufficient  to  cause  the  abatement,  notwithstanding  the  existence  of  a  question 
SIS  to  whether  such  Court  has  acquired  jurisdiction  of  the  parties  or  not,  or  of  the  paiticular 
case  until  there  is  a  decision  that  it  has  not  jurisdiction.^^;.  The  rule  is  further  restricted 
to  such  questions  as  arise  ordinarily  and  properly  in  the  progress  of  the  suit  first  brought, 
and  doss  not  extend  to  matters  which  may  by  possibility  become  involved  in  it  fd, 

la  Obcr.  0.  Oallapher,  »1  U.  B.  199.  I  ITlilfolder, ».  Levy.  9  Cnl.  607. 

Hanicmaii  v.  Batt«r»hv,  A3  Ga.  36.  I  ''e  Ikfiiriainv.  Baker, 9  Minn.   40. 

Mail  r.  MaxwelU  107  111.  554.  |  U  Buck  p.  Colbath,  3  Wall.  334. 

Miller  v.  County  Gommra.,  119  Moss.  486.  >  Patoam  v.  Now  Albany,  4  Bis6. 365. 

U  Gonl.l  •.  Haves,  19  Ala.  438.  | 
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Page  677,  line  2P,  after  juristliction.     add — 

Mr.  Rockel,  in  explaining  the  rule,  says  r^^^/ 
"  The  fact  that  another  action  has  been  subsequently  commenced,  although  between  the 
same  parties- and  for  the  same  cause,  is  not  a  ground  for  abatement^i  J.  When  two  suits  an* 
commenced  at  the  same  time,  each  one  abates  the  other.  i*«  A  second  action  will  not  be 
abated  on  the  ground  that  a  previous  action  has  been  brought  for  the  same  cause,  where  the 
first  suit  has  been  dismissed  before  the  plea  to  the  second  was  filed,  ^'/i  But  the  fact  that 
the  first  suit  is  dismissed  after  the  plea  of  abatement  has  been  interposed,  will  not  prevent 
the  abatement  of  the  second  suit,  the  first  having  been  pending  when  the  second  was 
commenced.  **c  To  maintain  tlic  defence  of  the  i)endcncy  of  another  suit  for  the  same 
cause  of  action,  it  must  be  aftirmatively  proved  that  the  suit  is  still  pending." ^y  To  avoid 
the  application  of  the  rule,  the  plaintiff  may  show  that  it  was  commenced  on  a  subsequent 
day  and  not  on  the  same  date  as  apparent  from  the  recoixl.^*^  When  there  is  an  appeal  from 
a  decision  in  a  suit,  the  suit  is  deemed  to  Ixi  ixinding  during  the  pendency  of  the  api)cal.^  V/ 
"a  VIII  Eucyc.  Law,  550.  |  Toland  c.  TicUenor,  SRawl.  326. 


ai6  Webster  v.  Ranflnll,  10  Pick.  13. 

Wood  0.  lAke,  13  Wu>.  84. 

NIoholI  p.  MasoD,  21  Wend.  33U. 
Ji*  Beach  c.  Norton,  8  Conn.  7 J. 

Davis  c.  Dunklee,  9  N.  H.  645. 

Haight  V.  Halsoy,  3  Wend.  2.>8. 

Morton  «.  Webb,  7  Vt.  124. 

Wales  V.  Jones,  1  Mich.  2V). 
"i  Adams  v.  f*anlner,  13  B.  Mou.  197. 

Rogers  o.  Hoskins,  1-3  Ga.  37«'. 

Clifford  c.  Couy,  1  Mnj<8.  40.',. 


Harris  p.  Johnson,  66  N.  iJar.  478. 

Leavitt  v.  Mowe,  IK  Md.  613. 
3i0  Prog  r.  Long,  3  Dana,  151. 

Parker  r.  Colcord,  «  N.  H.  86. 

Hope  p.  Alley,  11  Tex.  250. 
Wf  Phelps  p.  Winona,  35  N.  W.  R.  273. 

Craig  p.  Smith,  16  Pac.  R.  337. 
11  tf  Davis  p.  Dunklee,  0  N.  H.  54.';. 
lU  Gregory  v.  Gregory,  33 N.  Y.  Snp.  Ct., 

Bopwell  p.  Tunnell,  10  Ala.  958. 


Page  ()78,  line  24,  after  whole  relief,  add — 

The  rule  is  also  hold  not  to  apply  where  it 
appears  that  the  first  suit  must  be  ineffectual,^'^ a  or  where  the  former  suit  is  so  defective 
that  no  judgment  could  l)e  pi*operly  rendered  tlierein^*'^,  or  is  a  mere  nullity.*«r 

16a  Quiuuebaug  Bank  p.  "Birbox,  20  Conn.  510.  I  Dumnd  p.  Carrington,  I  Root.  353. 

16*  Reyuol.Ls  p.  Harris.  Q  I'al.  338.  |      1  Jo  IMilllipg  p.  Quick,  tJH  111.  32*. 

Page  67H,  line  28, /or  former  suit,    read — former  suit.^o^^ 

led  Vide  Crane  p.  Larwn,  15  Pac.  R.  326. 

Page  ^78,  line  34,  after  that  claim,  read — 

In  a  suit    against  one  obligor.    ])endency  of 
a  prior  suit  against  all  the  obligors,  is  a  good  plea  in  abatement.^'* 
17a  Graves  p.  Duk-,  1  T.  B.  Mon.  IW. 

Page  678,  line  36,  after  first,  read — 

Thus  the  plea  of  pendency  of  a  former  suit  cannot 
be  sustaineti,iwhei*e'in  the  one  case  the  action  is  against  the  firm  on  their  joint  endorsement, 
and  in  the  other  against  a  member,  on  a  several  liability,  involving  the  firm  in  no 
Lability.»7* 

17*  Blackburn  p.  Watf^on,  S5  Pa.  St.  241. 

Page  679,  line  20,  after  the  same,  add — 

In  Si'hciieky,  Schejwk^'^^a  it  was  held  to  be  a 
gof  J  plea  in  abatement  of  an  action  of  a8^umj)ftU,  that  the  defendant  had  previously 
commenced  a  suit  against  the  plaintiff,  in  which  the  matters  alleged  in  the  plaintiff? 
declaration  might  be  sot  off.  Fn  Oahorti  v,  Cloxtd,'^^f>  it  was  held,  however,  that  the 
pendency  of  a  suit  in  which  the  parties  to  the  one  at  bar  were  defendants,  and  in  which 
the  plaintiff  in  the  suit  at  bar  might,  by  cross-petition,  obtain  the  relief  sought  in  hie  suit. 
was  not  a  ground  for  abjitemcnt  of  the  latter  suit. 
20a  10  N.  J.  Xaw.  270.  |      20*  23  loAva,  104. 

Page  682,  line  17,  after  States,  add- 
in  Douglan  v.  Ptienij' I /n<,  Co,,^^ a  Aiidicwii,  C'.J.,  in 
delivering  the  judgment  of  the  New  York  Supi-eme  Court  said:  "  The  pendency  of 
an  action  in  another  State,  between  the  same  parties  and  for  the  same  cause,  does  not. 
according  to  the  general  rule,  abate  the  second  suit.  An  exception  to  this  general  doctrine 
was  made  in  this  State  in  the  early  case  of  Emhrec  v.  Hanna^^b  in  respect  to  prior  attach- 
ment proceedings  instituted  in  the  State  of  Maryland  under  the  laws  of  that  State  against  a 
debtor  of  a  New  York  creditor,  by  a  creditor  of  the  latter.  The  New  York  creditor  subse- 
quently commenced  an  action  in  this  State  against  his  Maryland  debtor,  to  recoTcr  the  debt, 
and  the  defendant  pleaded  in  abatement  the  pendency  of  the  attachment-proceedings  in 
Maryland,  and  the  plea  was  held  to  be  good,  on  the  ground  that  the  debtor  might  otherwiec 
be  compelled  to  pay  the  debt  twice." 
92a  84  Am.  St.  Bep.  448.  |     32*  6  ,Tohn«i.  101. 
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Page  682,  footnote  31,  at  the  eiul  add — 

Eaton  r.    Hunt,  20  Incl.  457.     Hi-adlcy  /•.  Bank. 
20  Ind.  528.    Williams  r.  Ayrault,  31  Barb.  3G4. 

Page  682,  footnote  32,  at  the  beginning  add  : — 

Hatch     r.   Spofford,     22  Conn.     485. 
vSmith  r.  Lathrop.  44  Pa.  St.  326.     Oneida  County  Bank  v.  Bonney,  101  N.  Y.  173. 

Pages  685,  line  19, /(W  suit ;  read — suit.**^/ 

4»o  Ottrter  v.  Mills,  80  Mo.  437.  .  I  B«l wards  r.  Norton,  55  Tex.  405. 

Smith  9.  Hodsou,  78  Me.jl80.  I  (Jalbrenth  r.  Estcs,  38  Ark.  500. 

Page  685,  line  22,  for  they  claim,  read — 

They  claim  ;  they  can  make  no  defence  whicli  their 
grantors  could  not.** /> 

4»6  Horn  r.  Jones,  38  Cal.  194.    . 

Pages  685,  686, 687,  Top  Heading  after  Pendente  re^d — lite. 

Page  687,  line  3,  for  his  grantor,  read — his  grantor.*  s^ 

s*a  Foeton  v.  Eubank,  3  J.  J^  Marsh.  43.  I  Baascr  e.  Bflers,  11  Wi»>.  277. 

Clarke  v.  Kochler,  32  Tex.  879.  | 

Page  687,  line  6/(w  assignor,  read — assignor.**^ 

»»6  Krchauni  r.  CordcU,  88  111.  24. 

Page  687,  footnote  55,  for  Ben.  Lis.  Pend.  275,  read — 

Yeatman  v.  Savitigis  Intt.,  95  i\  S, 
764  ;  Clerelatid  v.  Ba^r^cm,  24  N.  Y.  613  ;     Yo^iTig  v.  Cardwell,  6  Lea,  171. 

Page  688,  line  2,  after  Thus  in  add— 

Anderson  v,  WiUmi  ^^a  it  was  held  that  an  assignee, 
becoming  such   by  operation  of  law,  may  be  compelled  by  the  other  party  to  become  a 
party  to  the  pending  suit. 
Ua  100  Ind.  408. 

Page  688,  footnote  57,/ar  199  add  109 

Page  690,  line  10,  after  rule  itself.  add- 
In  his  article  on  Lis  Pendens  he  in  still  clearer 
language  says  i^^a  "  Some  cases  seem  to  imply  that  one  of  the  primary  objects  otlu 
pendens  is  notice.  Some  authors  arrange  the  cases  under  that  head.  This  is  an  erroneous 
view.  While  Courts  will  endeavour  to  so  apply  the  doctrine  of  lis  pendens  as  to  save,  if 
possible,  the  rights  of  innocent  parties,  that  can  only  be  a  secondary  object,  and  must  yield 
to  the  paramount  one  of  holding  within  the  jurisdiction  of  the  Courts  the  subject- 
matter  of  litigation  so  as  finally  to  enable  them  to  pronounce  judgment  upon  it.** 

Ma  XIIL  Bncyc.  Law,  870. 

Page  690,  line  21,  after  Ballou.  read— 

The  New  York  Supreme  Court  held  that  the  rule  of 
lis  pendens  was  founded  upon  necessity  and  not  upon  notice,  and 

Page  694,  footnote  92,  at  the  end,  add— 

Murray  v,  Ballou,  1  John.  Ch.  666.    Newmnny. 
Chapman,  14  Am.  Dec  766. 

Page  696,  after  line  26  add- 
To  terminate  a  suit,  it  is  not  necessary  that  it  should  be 
disposed  of  on  the  merits.  Thus  in  Nevmun  v.  Chapman,  ^a  it  was  held  that  if  the  suit 
were  discontinued— dismissed  for  want  of  prosecution  or  for  any  other  cause  not  upon  the 
merits,  or  is  abated— the  lis  pendens  of  that  suit  comes  to  an  end,  and  should  a  new  suit  be 
commenced,  the  parties  to  the  former  suit  and  tiose  holding  under  them  would  not  be 
aflfeotedby  the  lis  pendens  ot  XYm  former  suit. 

Sa  14  Am.  Doc.  766. 
Page  700,  Top  Heading, /w  during  the  pendency  read^TiLL  the  decision 

Marginal  note,/<w  during  the  pendency  read — 

till  the  decision 

Page  702,  line  31,  after  Council,  read— 

considered  it  to  be  well  settled  that  a  writ  of  error 
is  a  new  suit,  and  not  merely  a  continuation  of  the  suit,  the  judgment  in  which  it  is  brought 
to  reverse,  and 
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l*age   706,  after  line  7.  read — 

InWataoii  v.  WlUon,  *°tf  the  Court  said,  as  to  the  ncgligenci* 
objecterl  in  the  case,  we  are  not  prepared  to  say,  nor  does  our  experience  in  the  ordinary 
progress  of  a  chancery  suit  in  this  Stato  authorize  us  in  saying,  that  from  May,  1825 
till  1828,  when  Wilson  obtained  his  deed,  there  was  a  lapse  of  time  which,  unexplain- 
od.  would  of  itself  amount  to  laches,  such  as  to  deprive  the  complainant  of  the  benefit 
of  the  sale.  In  Oossam  v.  Donaldion^^^h  the  Court  held  that  a  delay  of  three  years 
was  not  n^ligencc  in  prosecuting  a  suit  and  would  not  destroy  lu  pe^ndens. 

»Otf  s  Dana,  4o6.  I       »oft  18  B.  Moii.  337. 

Page  708,  line  25,  for  suit,  read — 8uit**»fl. 

58a  Wi;K»iigiu  Gent.  B.  C.   v.  Wiflcomin    River   I  Bmdley  o.  Luiv,  00  111.  S34. 

Land  Co.,  71  Wis.  94.  | 

Page  715,  h*ne  11, /w  party  read — party  o^rt. 

»?<>  Hunt  V.  Haven,  52  N.  H.  162.  I  Da  via  v.  Ranklin,  50  Tex.  2?9. 

Arnold  v.  Smith,  80  Ind.  422.  |  Scarlett  v.  Oorliam,  28  lU.  319. 

Page  715,  line  33,  rj/irer  purchasers,  add — 

It  is  on  this  very  account  that  it  is  considered 
necessary  for  the  application  of  the  rule  of  Ihpendejts  that  the  owner  of  the  res  should  be  a 
party,  because  if  he  is  not  impleaded,  he  is  *'at  liberty  to  dispose  of  the  res  and  the 
purcha*>or  will  take  it  unaffected  by  the  suit,  although  it  may  be  pending  against  parties 
other  than  the  real  owners.  o*fl"  o*&  And  the  owner  should  havel)een  a  party  at  the  time  of 
the  alienation  or  the  grant,  as  the  alienee  will  not  be  bound  if  the  owner  becomes  a  party 
to  the  suit  subsccjuently  to  the  grant. '''r 

Bailey  o.  McCn^jfor,  46  Iowa,  667. 
»**  XIII  Kucyc.  Law,  882. 
»Sc  Arnold  r.  Sniltli,  80  Ind.  417. 

Marchbank»  r.  Banks,  44  Ark.  48. 

Parmcr*s  National  Bank   r,  Fletcher,    »4  low  a, 
253. 


•»«  Spragne  v,  WHiIte,  33  N.  W.  R.751. 
Shaw  «.  Padley,  04  Mo.  519. 
riuial  Bank  v.  Hnilson,  111  U.  S.  66. 
t^rrol  Co.  r.  Smith,  111  U.  S.  656. 
Alwood  9.  Mansfield,  59  III.  508. 
Bennett «.  Hotchkiud,  20  Hinu.  168. 


Page  718.  line   16,  after  negotiable    paper,    add — 

In  WhiJttim  V.  Westfeldt^^^a  Gold- 
tliwaite,  J.,  said  :  '•  Negotiable  paper  representing  as  it  <loes  in  almost  all  civilized  nations 
a  very  large  proportion  of  the  commercial  operations,  and  serving  to  a  great  extent  as  the 
jcpresentative  of  money,  is  justly  a  favorite  of  the  law,  and  enjoys  immunities  and  privi- 
leges which  are  extendetl  to  no  other  species  of  contract.  The  tendency  of  the  Courts  has 
l)een  to  ui)hold  this  description  in  the  hands  of  the  honA  fde  holder  against  every  specit»s 
t>f  defence  which  might  exist  as  between  the  original  parties.  The  credit  and  contiilence 
due  to  it  must  be  impaired  if  the  buyer  was  required  to  examine  the  Court  of  every  county 
in  the  State  before  he  could  be  sure  of  his  purchase  :  and  such  would  necessarily  be  the 
<;ase  if  the  doctrine  of  Um  penderut  were  applie<l  to  it.  There  are  no  adjudications  to  force 
IIS  to  this  extremity,  the  strongest  considerations  of  jiublic  policy  seem  to  forbid  the 
«'xftin>ion  of  the  rule  to  money  or  bank-bills,  and  we  think  that  commercial  paper,  ns  tjjc 
Hiprcsentative  of  money,  should  stand  on  the  same  footing  in  this  resjKJct." 

i»rt58  Am. Dec.  278. 

Page  718,  line  39,/<>r  Pennsylvania,  read — Pennsylvania. ®« 

•a  Diamond  c.  Lawrence  Co.,  37  Pa.  St.  353.  |       Day  v.  Zimniprraan,  es  Pa.  St.  73. 

Page  719,  footnote  25, /or  Barb,  read — N.  Y. 

Page  720,  footnote  2B,/<>r  Fensier,  re^d-^Fcusieu 

Page  720,  at  the  end    add — 

MayerM  v.  Corntoell,  51  Cal.  4S2. 

Page  73(1,  line  5,  after  the   courts,  add — 

In  Center  v.  PlaTiters*  Banky^^a  it  was  held  that 
the  description  would  not  be  sufficient,  unless  it  was  contained  in  the  pleadings,  or  in 
exhibits  which  were  by  proper  averment  made  part  of  them  ;  and  so  evidence  recorded 
in  the  case  after  its  commencement,  could  not  be  considered  in  connection  with  th  e 
question  of  lispendejis. 

•la  33  Ala.  743. 
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n  ofl874- 
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Explanation  I  •••        •••        •••        •••        •••        ...        38 

Explanation  11.       16,  19,  84,  68, 100,  105,10^,  117,  367 
Explanation  UI        ...  151, 153,  154,  Ui(Ad.),  155 

Explanation    IV       143,  145 

Explanation  V,    Principle  of— 210 

applies  also  when  the  decision  in  the 
former  suit  was  prior  to  the  Civil  Procedure 

CodeofJ877  212 

-applies  only  when  the  claim   in  the 


former   suit    purported   to  be  on   behtilf 

of  the  others  also 212 

-applies  even  when  permission  to  sue  or 


defena  on  behalf  of  others  not  obtained...       214 
applies  when  the  claims  to  the  right 


are  not  on  thesame  title 217 

Explanation   VI        897,  568,  571 

S.  14      18,  471,  678,  576,  580,  582 

S.  IS      284,  285,  28^  287 

S.  16      •••        ...        •••        •••        •••  316, 340, 370 

Cj»  Xi        •••  ••«  •«•  •••  •••  •••  •••  oXO,   OfO 

Explanation    I 364 

Explanation     II«.«        •••        .••        •••        ...         •••      367 

o.  lo       •••  •••  •••  .••  .••  ••«  •••  uJa,  o/U 

^»  ■*•'        •••  •••  •••  ...  .••  •••  •*.  •.»  O i\J 

S-25     286,470 

S«30     •••        .,.        .••        ...        •••        •••        .••  210^214 

O.  4PiB  .t*  %m9  •••  •••  •••  .••  .••  •••  X'J\9 

0»  40       ••#  ••«  •••  •••  •••  •••  •••  •••  JUt/ 

O*  44        •••  •••  •••  ••«  ••«  •••  #..  ••«  040 

S.  45      •••         •••         .••         •••         •••         •••         »,«         ...20,  100 
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ZIV    of  1882  (Civil  Procedure  Code)— caf»<mti6cZ. 

0»  Qv        •••  •••  •••  •••  •••  •••              •••  •••          v«fO 

0«  Om        •••  •••  •••  ••«  •••  •••              •••  •••          Ot#v 

0»  OO       •••  •••  •••  •••  ••■  •••  •••  •••          Ovv 

O*  O9       •••  •••  •••  •••  •••  •••  •••  •••          tit  t9 

0«  W       •••  •••  ••«  •••  •••  •••  ••»  •••         XIv 

C/a  vv  »•  •••  •«•  •••  •••  •••  •••  »••          OXv 

S*  102  •••  •••  •••  •••  •••  •••         •••  109y  110 

S.  108 109, 110 

O*  Xli»«,  •••  •••  •••  •••  •••  •••  uSI,  «9D,  0^4r 

O*  J Ov  •••  •••  •••  •«•  •••  •••  •••  •••    cvvZ 

O*    XVif     ««»  •••  a«a  •««  ••*  •«•  •••  •••             ^/J. 

B«  JoO  •••  •••  •••  •••  ••«  •••  •••  •••   40«S 

0«  ttvO  •••  •••  •••  •••  •••  •••  •••  •••    / I«f 

9*  411  •••  •••  •••  •••  •••  «••     ••«  J.04f  *tH^ 

S*    ^aO      •••  •••  ••!  •••  •••  •••  •••  olOy    0\i 

0«  aoO    •••  •••  •••  •••  •*•  •••  .••  «••         010 

8. 244  •••  •••  •••  ...  ...  •••  •••  lOOySTS 

fDm   Z40     •••  •••  •••  •••  •••  •••  •••  4/0^  4// 

o*  ^/o  •••  •••  •••  •••  •••  •••  •••  •••   aUx 

o«  2oQ  .«•  •••  •••  •••  •««  •»•  •••  201,  o69 

O*  01/  •••  •••  •••  •••  •••  •••  •••  ••«    Jl/«f 

^*  u^wO  •••  •••  •••  ••«  •••    •••  •••   2o2 

d*   OoX    •«•  •••  •••  •••  ccr  •••  •••  •••             XvA 

0«  OOU  •••  •••  •••  •••  •••  •«•  •««  •••        40X 

0«   tJ/X   •••  •••  •••  •••  •««  •«•  •••  -  •••             XUir 

&•  u7u  •••  •••  •••  •••  •••  •««  •••  10s,  109 

d*  409  •••  •••  •••  •••  •••  ««t  •••  •••    vD«f 

&•  434  •••  •••  •••  •••  •••  ...  ••«  o72,  ^73, 574 

^*   4«rA    •••  «••  •••  •••  •••  ••«  •«•  ...             /X«f 

0«  OOu  ••«  •••  •••  •••  •••  «««  «••  •••         SvoX 

^*  04''  ••«  •••  •••  •••  •••  ■••           ••«  •••        ol^ 

d*  odd  •••  •••  •••  •••  •••  ••«  •••  •••         ooO 

O*  OOa  ••«  •••  •••  ••«  •••  •••  •«•  •••        40X 
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8.622 410,421 

S.  646B  4,22  {Ad.) 

Cy*  04/  ••«  •••  •••  •••  •«•  «««  •«,  a««   ^O,  ^o 

©?  04o  •••  •••  ••»,  •••  •••  .,,  ...  ,,,         oOL 

^m  04cf  •••  •••  •••  •••  •«•,  •««  ««,  ,,,        uX/ 

XV  of  1882  ( Presidency  Small  Cause  Courts  Act  )-^ 
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XVm  of  1884  (  Punjab  Courts  Act)— 
S,    35  ••• 
^«    39  ••• 
S.    40  ... 

VIII  of  1885— 

Oa    XDO    •••  ••«  •••  •••  •••  •••  •••  •••  a// 

Vn  of  1887  ( Suits  Valuation  Act)— 

^«  11  •••    •••    •••    •••    #••    •••    •••     42vj  422 

^*  XOo    •••  •••  •••  •••  •••  •••  ■••  •««  XaS 

IX  of  1887— 

d«  ^O    •••      •••      •••      •••      •••      •••      •••      •#•    acrO 

Xn  of  1887  (Bengal  and  N.  W.  P.  Civil  Courts  Act)— 

0«   ^/  •••      •••      •••      •••      •••      •••      •••      •••    uIa 

fj*      ai.    •••      •••      •••      «••      •••      •••      •••      ul2}  olO 

o*  Oo  ••#     •••     •••     •••     •••     •••     «••     •••    ooU 

XVI  of  1887  ( Punjab  Tenancy  Act )— 

o«   #0  •••     «••     •••     •••     •••     •••     •••     «••    i^i a 

X  vn  of  1887  (  Punjab  Land  Revenue  Act )— 

0«  lo  •••     #••     •••     •••     •••     •••     •••     •••    ao4 

d*  loo  •••     •••     •••     •••     •••     •••     •••     •••    Ail 

vn  of  1888— 

o*      o  •••         «••         •••         •••         •••         •••         •••         •••       o/«f 

d«   D  •••     •••     •••     •••     •••     •••     •••     •••    OA4f 

D*       /••«  •«•  •••  •••  •••  •••  •••  •••        t>M4 

yil    of  1889  ( Succession  Certificates  Act )«— 

l^«   aO  •••      •••      •••      •••      •••      •••      •••      •••     av>l 

Administbation — Effect  of  grant  of—            513 

Adhinistratob — How  far — represents  deceased's  heirs      ...  196 

Admibalty — Jurisdiction  of  Prize  and — Courts          523 

Alienation — ^In  suits  for  setting  aside  alienations^  each — 

constitutes  a  distinct  cause  of  action 648 

— pending  a  contentious  civil  proceeding  is  voidable    ...  694 
Decision  in  a  suit  is  binding  against  persons  to  whom—  is 

m^de  pendente  lite 684 

Such  alienees  need  not  be  impleaded  in  the  suit  as  parties  685 

See  Lis  Pendens. 

Appeal — A  decision  liable  to— is  res  judicata  until  appealed 

against         •••         ••.        •••        ...         ...         .»«,        ,.,      144  v 

After — a  decision  is  res  jvdicata  only  when  confirmed  ...      146  ^ 
Order  passed  on — is   binding  in  all    subsequent    stages 

of  the  suit ^       768 

iw  Pmdeiw  applies  till  the  decision  of  the —       700 

Jurisdiction   in  case   of-^is  determined  by  the    value  of 
the  original  suit     811 
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Appeal — continued. 

Jarisdiction  of  court  of—not  affected  by  defect  of  jurisdic- 
tion of  lower  coart  460 

Attobney — Presumption  in  favor  of  authority  of —  ...      437 

Bailor— barred  by  a  decision  in  a  suit  against  a  bailee        ...      235 
Babbt  judgment — Enactment  of  the  rule  of— in    Britisli 
X  nu  la            ••«         •..         ***.      ***         ***         ***         *** 
y/  —distinguished  from  bar  by  verdict  ...  7 

^     Bar  by  Suit — Principle  on  which  the  rule  of— is  based     ...  613 

distinguished  from  re»  judical        615 

Rule  of— as  enacted  in  India  615 

Nature  of  claim  and  remedy  for  the  rule  of —       617 

— applies   only   to    claims  and  remedies   in  respect  of  same 

cause  of  action        618 

depends  entirely  on  the  identity  of  cause  of  action        ...      626 
does  not  apply  to  suits  for  claims  not  known  to  plaintiff  at 

the  time  of  the  suit  618 

does  not  apply  to  claims  beyond  the  jurisdiction  of  the  court 

that  decided  the  former  suit       ...      620 

extends  to   subsequent  suit   by  a  party  claiming  under  or 

representing  a  party  in  the  former  suit  ... 622 

extends  to  cross— claims  by  defendant     623 

Suit  for  declaration  of  title  to  a  property   does  not  bar 

a  suit  for  its  possession 670 

Suit  for  debt  does  not  bar  a  suit    for  enforcing  collateral 

security  for  the  debt  672 

Suit  to  recover  maintenance  does  not  bar  a   suit  to  have 

maintenance  charged  on  any  property     673 

See  Cause  of  Action,    Damages,   Joint    property.  Mesne 

pro6t8,  Torts* 
Bar  in  same  suit — Order  in  execution  proceedings  is  a  bar 

in  all  subdCquent  stages  of  those  proceedings 759 

An  order  passed  on  appeal  is  a  bar  in  all  subsequent  stages 

of  the  suit  r..,       763 

Bar  by  verdict — Bar   by  Judgment  distinguished  from — ...  7 

Principle  of— acted   upon    by    Indian  courts  on  geneal 

principles     .••         ...         ..^         ••.         ...         ...         ...  9 

Bab  for  Jointness — applies  to  joint  contracts  in  England  ...       737 

— applies  to  joint  contracts  in  the  United  States 743 

Exceptions  to  the    application   of  the  bar  in    regard  to 

joint  contracts        745 

—applies  to  joint  contracts  in  British  India  ...         ...       746 

applies  to  joint  tort-feasors  in  England      750 

applies  to  joint  tort-feasors  in  India  752 

does  not  apply  in  case  of  torts  in  the  United  states        ...       753 

Benamidars — are  parties  to  a  suit         •      ...       161 

Carrying  on  business— Place  of—     867 
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See  Local  Jarisdiction. 

Cause  ov  Action — Difficulties  experienced  in  the  application 
of  the  rule  ofresjtuliecUa  as  enacted  in  the  Civil  Procedure 

Code  ot  1859  on  account  of  the  expression —    10 

Signification  of—       11,  844,  627 

Identity  of— 12 

Identity  of — not  required  now  for  res  judicata    50 

Identity  of  evidence  is  a  test  of  identity  of—         62 

Decision  of  a  suit  on  a  preliminary    point  does    not  bar 

subsequent  suit  on  the  same —      109 

In  transitory   suits    jurisdiction  exists  also  at  the    place 

of  the  accrual  of— 342 

Where  a — accrues  in  suits  on  contracts      .,  848 

Bar  by  suit  depends  entirely  on  the  identity  of— 626 

—must  be  looked  for  in  the  plaint 628 

Unity  oi  every  tort  as  a — for  all   damages  resulting  from 

Iv       «••        ••»        ••«        •••'         •••        •••        •••        •••      Oa«7 

Mere  continuance  of  tort  is  not  a  fresh—  ,.,         687 

The  accrual  of  fresh  damage  from  an  act  which  is  not 
wrongful  without  the  damage  constitutes  a  fresh —      *..       689 

Nuisance  not  necessarily  permanent  constitutes  a  fresh —      640 

—for  several  properties  misappropriated  or  wrongfully 
taken  at  the  same  time  is  the  same.«.       «       680 

The  number  or  distance  from  each  other  of  properties 
injured  does  not  affect  the  unity  of  tort  as  a —  ,,,       681 

Essentially   distinct    injuries    caused   by   the  same    tort 

constitute  each  a  distinct —  688 

Injuries  to  persons  in  different  capacities  are  distinct —  ...       685 

In  suits  on  title  infringement  of  the  title  constitutes  the — 
and  each  title  does  not  constitute  a  separate — 644 

In  suits  for   setting  aside    alienations   each  alienation 

constitutes  a  distinct —     648 

Breach  of  each  of  several  contracts  arising  from  same  or 
similar  facts  constitutes  a  distinct — 649 

Breach  of  several  contracts  made  as  a  part  of  same  tran- 
saction or  in  pursuance  of  one  general  contract  consti- 
tutes only  one —         ..•  651 

Same  principle  applies  to  suits  for  wages  due  on  account 
of  work  and  labour  655 

Breach  of  several  covenants  in  one  contract  constitutes  a 
distinct — when  covenants  are  essentially  distinct         ...       656 

breach  of  each  of  several  covenants  to  be  performed  ,  at 
different  times  constitutes  a  distinct — ^  except  in  regard 
to  all  covenants  of  which  performance  has  become  due^ 
which  all  constitute  only  one — 669 

Non-payment  of  all  amounts  accrued  due  in  respect  of 
same  contract  cons titu  tes  only  one —        662 
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Unity  of  breach  of  contract  as  a — ^for  all  damages 664 

Other  instances  of  identity  of—      666 

Other  instances  of  non-identity  of—  ...        •••        ...      667 

CiTiL  Courts — have  jurisdiction  over  all  civil  suits 243 

— have  not  jurisdiction  over  suits  for  mere  regulation 

of  ritual  or  observance  of  religions  honors        244 

Jurisdiction  of— over  suits  relating  to  rights  to  property  or 
offices  involving  questions  of  religious  rites  or 

ceremonials  250 

Jurisdiction  of — over  suits  for  recovery  of  fees  annexed  to 

an  office        •••        •••        .••        .••        .••        ..•        ••.      254 

Jurisdiction  of— over  suits  for  voluntary    offerings  paid  to 

wron^  persons        255 

Jurisdiction  of— over  caste  questions  262 

Jurisdiction  of— over  suits  relating   to  marriage  , 266 

Jurisdiction  of — over  suits  relating  to  revenue  or  rent    of 

revenue-paying  lands        268 

Small  Cause  Courts  are — of  exclusive  though  limited  juris- 
diction        277 

CoBHTT— Defect  of — as  a  basis  of  the  recognition    of  foreign 

judgments .,«      548 

Obligation  as  a  basis  of  the  recognition  of  foreign  judg-  ... 

ments  as  a  cause  of  action  is  perfected  by —      545 

See  Foreign  Judgments. 

Civil  Suit — 

Civil  Courts  have  jurisdiction  over  every —          ...        ,,,      248 
When  a— becomes  contentious  for  the  rule  of  lis  pendens...      695 
When   a — may  be  said  to   terminate  for  the  purposes 
of  lis  pendens  696 

Claim — Nature  of— for  the  rule  of  bar  by  suit 617 

Co-Heirs— aV^  Privies. 

Collateral  Secubitt— A  suit  for  debt  does  not  bar  a  suit  for 

enforcing  a — for  it 672 

Conclusiveness  of  Judgment — Enactment  in  British  India 

of  the  rule  of—       12 

Consent — does  not  confer  jurisdiction 409 

CoHSTBUCTiVE    NOTICE — Doctriuc  of  Us  pendens  originally 

DaseQ  on      «««        •««        «••        •«•        «««        «««        ,,,      ooo 
See  Notice. 

CONTEACT—Fonim  for  suits  on —  ,      343 

Suit  for  breach  of — must  include  all  prospective  damages...       664 
See  Cause  of  action,  Jurisdiction. 
Counsel — A  Judge  having  acted  as — of  either  party  to  a  suit 

is  disqualified  from  trying  the  suit 888 

Courts — Presumption  as  to  the  existence  of  jurisdiction  in 

regard  to  —  of  general  jurisdiction        •        ...      428 
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—of  oreneral   jurisdiction    distingaished   from — of  limited 

jurisdiction ...        424 

in  protected  Native  Rtateg  are   foreign — for  the  purpose  of 

the  ru]e  of  res  judicata        ,..         ...         ...         ...         ,.,       572 

See  Civil  Courts,  Jurisdiction. 

CR098-CL4IHS. —  Bar  by  suit  applies   to—  628 

Damaobs — Subsequent  suit  will  not  lie  even  for — resulting  from 

a  tort  subsequent  to  the  first  suit  ...         ...'        ...       636 

Suit  for  breach  of  contract  must  include  all  prospective —       664 
See  Bar  by  suit. 
DsATH. — Ssfi  parties. 
Decision  of  a  suit  on  a  preliminary  point  does  not  bar  a 

subsequent  suit  on  the  same  cause  of  action         109  v^ 

—on  a  preliminary  point  is  res  judicata  as  regards   that 

point  in  a  subsequent  suit 118"^^ 

Any  matter  not  decided  is  not  re«  yWicato 115   "^ 

Matter  expressly  left   undecided  is  not  deemed  to  have 

been  decided  117*^ 

even  though  required  to  be  decided  for  the  decision  of 
the  suit     •••  ...         •••         ...         «..         •••         ...       lis  ^ 

Reservation  of  any  matter  for — in  a  subsequent  suit  is  not 

binding  in  that  suit  121 

—to  be  res  judicata  need  not  have  been  passed  on  evidence       123  ^^ 
in  accordance  with  arbitrators' award  may  be  res  judicata.,,        124 
on  compromise  or  confession  is  res  judicata  only  in  case  of 

dismissal  of  suit       125 

may  be  res  judicata  even  though  not  specific  and  express...       127 
on  a  matter  in  issue  in  a   suit  may   be   res  judicata  even 

when  not  embodied  in  the  decree...         ...       131 

to  he  res  judicata  muQt  he  &n8,l         138 

Extrinsic  evidence  may  be  admitted   to  determine  the 

matters  decided  in  the  former  suit  135 

— ecepar^  may  become  final 148 

Appealable — will  be  res  judicata  until  it  is  appealed  against       144 
After  appeal  a  decision  is  res  judicata  only  if  confirmed  ...       146 
Application  for  re-trial  does  not  interfere  with  the  finality 
of  the—        ...         .•.         ...        ...         •••        •••        •••       147 

— is  final  only  if  it  forms  the  basis  of  the  judgment  ...       147 

how  far  binding  against  persons  having  similar  interests  ...       203 
of  a   Court  not  having  jurisdiction  over  subject-matter  is 

VOICI    ...  ...  ••*  ...  ...  •••  .••  •••  tJv i 

passed  without  reasonable  notice  to  the  persons  concerned 

is  contrary  to  natural  justice         590 

on  jurisdictional  facts  cannot  be  attacked  collaterally       ...  438 

See    Jurisdiction,  Parties,  Privies 

DiBECTLT. — Matter  must  have  been — ^in  issue  in  the  former  suit.  54 

When  matter  is— in  issue       ... •         •••  56 
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See  Issue. 
DoMBsTio  Courts— Lw  pendens  attaches  only  to  proceedings  in —      780 

DwfLLiNCi — Signification  of  the  word — 348 

Erbor— in  the  exercise  of  jurisdiction   does   not  affect  com- 
petency of  lurisdiction ...      478 

Mere— in  a  judgment  does  not  invalidate  the  judgments.      482 

"EsTOP^EL^^Bes  judicata  distinguished  from         5 

Mistaken  treatment  of  the  doctrine  of  res  judicata  as —  ...  4 

Provision  as  to — against  defendants  14 

from  proving  want  of  jurisdiction  in  subsequent  suit  .••  416 
from  plea  of  want  of  jurisdiction  in  further  proceedings  •••  420 
from  plea  of  want  of  jurisdiction  against  foreign  judgment...       567 

Execution-proceedings — Jurisdiction  over— 816 

Order  in — is  binding  on  parties  in  all  subsequent  stages 

of  the  proceedings 759 

BxicouTOR — How  far — represents  deceased's  heirs        196 

EiPABTE — decision  may  become  final       148 

Foreign  Court — ^Its  finding  in  favor  of  its  jurisdiction  is  not 

conclasive    ...         ...         ...         ...         ...         ..  ...       198 

Absence  of  jurisdiction  of — may  be  shown   by  extrinsic 

evidence       ...         ...         ...         ...         ...       558 

Jurisdiction  of — is  primarily  determined  with  reference  to 

the  liiws  of  its  own  country  560 

Jurisdiction  of— generally  recognized  only  if  exercised  in 
accordance  with  general  principles  of  international  law 
or  of  the  law  of  the  country  in  which  the  judgment  may 

have  to  receive  effect  562 

Jurisdiction  of  French  Courts  over  forei^ers  in  suits  on 
contracts  made  outside  France  not  recognised  in  England 

and  British  India ...       566 

Courts  in  Protected  Native  States  are — for  the  purpose  of 

the  rule  of  res  judicata        ...         ...         ...         ...         ...       572 

Pendency  of  suit  in — will  not  operate  as  lis  pendens        ...       679 
FoRBiQNKR. — Courts  have  no  jurisdicrion  over  non-resident —  ...       878 
Business     carried     on     by — will   not   confer    jurisdiction 

over  hira  unless  busiiicss  is  carried  on  by  him  personally.       861 
Service  of  process  personally  on — outside  the  local  juris- 
diction of  the  Court  will  not  confer  jurisdiction  over 
mm    ••«         ...         ...         ...         ...         ...         ••.         .«•      o/v 

Presence  of  property  of — will  not  confer  jurisdiction 
over  him       ...         •..         ...         ...         ...         ...         ...      877 

FoHEFGN  JuDOMBNT — Recognition  of — 587 

Recognition  due  to  the  notion  of  comity      542 

Recognition  due  to  grounds  of  public  policy  and  general 

1  us  vice  •••  •••  •«.  ...  •••  •••  •■•  044 

Recognition  based  on  obligation  of  payment  of  amount 
adjudged       «••        •«•        •••        ...        ••*        •••        •••      544 
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— as  plea  has  always  been  considered  conclusive  in  England. . .  646 
— as  a  basis    of  claim  long  considered    merely  frima  facie 

evidence        ...          ...          ...         ...          ...          ...          ...  5t6 

Ground  of  distinction  between  i'onigu  judgment  tis  a  plea 

and  as  the  bMsis  of  a  cl  *irn                                         ...          ...  5i7 

That  ground  of  distinction  involves  absolute  incuLt^isteucy.  650 

Kntire  explosion  of  that  ground  of  distinction        652 

General  view  of  the  limitations  to  the  recognition  of—    ...  564 

— to  be  valid  must  be  of  competent  court   ..          656 

Efitoppel  from  plea  of  want  of  jurisdiction   against —        ...  5(57 

— recognized  and  enforced  in  India  » ...  570 

Stf^tutory  extension  of  the  rule   of  rea  judicata  in  India 

i/0~~~  •«•          t*.          t*.          •••          •••          •••          •••          .•«  Jo 

—rcannot  be  tea  judicata  unless  it  were  so  in  the  country  in 

which  it  was  passed 577 

Limitations  of  the  recognition  of    in  India 578 

Enquiry  into  the  merits  of — of  Courts  in  Asia  and  Africa...  579 

—to  be  a  bar  must  be  on  the  merits 580 

to  be  a  bar  in  India  must  not  disclose  on  its  face  a  mistake 

of  International  or  of  Indian  law  ...         ...         ...         ...  582 

Even  apparent  mistakes  of  international  or  English  law  do 

not  now  affect  the  binding  force  of — in  England 584 

Presuipption  of  the  correctness  of  a — as  to  the  law  of  the 

country  in  which  it  was  passed      584 

— to  be  binding  must  not  be  contrary  to  natural  justice  ...  585 

— to  be  res  judicata  must  not  have  been  obtained  by  fraud.  594 

Character  of  fraud  that  will  avoid — • .         ...  595 

False  testimony  in  Court  will  not  avoid — 697 

— to  be  res  judicata  must  not  sustain  a  claim  founded  on  a 

breach  of  Indian  law          ...         598 

to  be  res  judicata  must  not  be  based  on  foreign  penal  law..  599 

Beoognition  of — varem          603 

— in  rem  is  not  less  binding  if  wrong           606 

in  rem  is  open  to  the  same  objeciions  as  that  in  personam, . .  607 
PoEEiGN  Law — Foreign    judgment   to   be  res  judicata    must 

not  be  based  on  Penal — 599 

FoEEiGN   States    and  Bulees — Courts   have  no  jurisdiction 

over —          ...         ...         .,.         ...         ..,         .••         ...  872 

Feaud  in  procuring  a  judgment  does  not  render  the  judgment 

void 484 

Judgment  may  be  set  aside  for — in  obtaining  jurisdic- 
tion  ...         491 

Foreign    judgment    to    be  r$s  judicata  must  not  have 

been  obtained  by —            694 

character  of  fraud  that  will  avoid  foreign  judgment  ...  595 
Oarnibhee — Decision    against  a^is  valid  against  judgmeifLt- 

debtor  only  to  the  extent  of  compulsory  payment  by  the 

garnishee      •••        •••         •••         •••         «••         ...        ...  202 
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Idintitt— of  relief  claimed  not  required  for  res  judieaia        ...  49 

of  form  of  action  not  required  for  res  judicata      50 

of  sabject-matter  not  required  for  res  judicata       40 

of  evidence  is  a  test  of— of  cause  of  action 58 

of  parties  not  affected   by   the  change   of  their   relative 

positions  in  the  subsequent  suit 79 

of   parties    is    not    affected  by  omission  from,  or  addition 

in^  subsequent  suit  of  any  person             ...         ...         .,,  80 

See  Bar  by  Suit,  Lis  pendens  

Immovable  propkety — Jurisdiction  over  suits  for —       318 

—outside    a    State  is    not    subject  to  the  jurisdiction  of 

courts  of  that  State  ...  824 

Conflict  of  opinion    as  to  what  suits  were  to  be  deemed  as 

relating  to — 818 

Suitforan  injunction  against  the  continuance  of  a  nuisance 

to — is  not  a  suit  for —        ; 819 

Whether  a  suit   for  carrying   out  trusts  of  a  deed  relating 

to — is  a  suit  for — 319 

Whether  a  suit  for  the  specific  perfonnance    of  a  contract 

for  the  transfer  of — is  a  suit  for —  320 

See  Local   Jurisdiction. 

In  rem— See  Judgments  in  rem. 

Insane — may  be  a  party  to  a  suit  so  that  a  decision  in  it  may 

he  res  judicata  &gs,\ust  him  ...  ...  74 

Irregularity — See  Jurisdiction. 

Issue — ^Trial  of — of    law   as    well   as   of  fact  barred   by  the 

doctrine  of  res  judicata    ...         ...         ...         ...         ...         29 

Amendment  in  the  rule  as  enacted  in  the  Civil  Procedure 

Code  of  1877  as  to   the — having   been  so   directly  and 

substantially  in  the  former  suit 19 

Matter  decided  need  not  have  been  in — in   h   previously 

instituted  suit  ...         83 

Matter  must  have  been  in — in  another  suit 34 

Matter  in— distinguished  from  a  matter  of  evidence  ...  35 
Matter  in — distinguished  from  an — recorded  as  such  ...  88 
Matter  may  be  in — even  if  neither  party  bound  to  plead  it  89 
Matter  in— distinguished  from  subject-matter  of  suit  ...  40 
Matter  in — distinguished  from  the   object  and   the    relief 

claimed         ...         ...         ...         ...         ...         ...        ...         49 

Matter    in — distinguished   from   the  form  and   cause    of 

action  ...         ...         ...         ...         ...         ...         ..  50 

Matter  must  have  been  substantially   and    directly   in — in 

the  former  suit        ...         ...         ...         ...         ...         ...         54 

The  trial  of  an — in  a  former   suit  will  be  barred  even 

if  it  is  only  incidentally  cognizable  in   the   subsequent 

suit  ...      •••      ...      •••      ••*      •••      •■•      ■••      v*3 

When  a  matter  is  substantially  in —  •••         55 
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When  A  matter  is  directly  in —        56 

A  £Ekct  of  which  the  existence  is  not  necessary  to  a    jadg- 

ment  cannot  be  in — directly  60 

Constructive  extension  of  the  expression— not  a  new  rule...         63 

All  the  grounds  of  defence  are  directly  in —      65 

Claims  by  defendant  on  separate  cause  of  action  are  not 

deemed  to  be  matter  in —     "•         69 

Claims    not  inconsistent  with    plaintiff's    claim  are    not 

deemed  to  be  matter  in — 71 

Breach  of  warranty  not  in — in  a  suit  for  price  of  goods 

sold 78 

Proper  performance   of  a  contract  is  not — in  a  suit   on 

that  contract  75 

Matters  in — in  undefended  suits      79 

In  undefended  suits,  only  matters  absolutely  necessary  for 

their  decision  are  deemed  to  be  in —     ...  81 

Amount  of  credit  given  by    plaintiff  to   defendant    in 

accounts  is  not  directly  matter  in — in  undefended  suits 

for  the  balance  •••  ••  ...  •••  .••  ...  86 
Only  the  grounds  of   the  title   forming  the    basis    of   the 

claim  are  matters  in —       ...         87 

Con8ict  of  opinion  under  the  Civil  Procedure  Code  of  1859 

as  to  other  titles  being  matter  in —         92 

Independent  titles  forming  separate  causes  of  action   are 

under  the  present  Code  not  matters  in — in  a  suit    on 

any  one  title  ...         100 

Grounds  to  be  urged  in  plaintiff's  rejoinder  are  grounds  of 

attack  and  therefore  matters  in —  105 

Matters  not  urged    and    not  considered  on    appeal  are 

deemedtobein — ...  ..         ...       105 

Grounds  not  existing  at  the  time  of  the  former  suit  are  not 

matters  in —  106 

Matter  in — ^not  decided  may  be  raised  in  a  subsequent 

SUlu    .••  •••  ..•  •.•  ••.  ...  ...  •••  Ho 

Mere  reservation   of  a   matter  in^for    decision  is   not 

binding  in  the  subsequent   suit ..       121 

Admissibility  of  extrinsic  evidence  for  determining  the 

matter  in— decided  in  the  former  suit 135 

JoiNTNBss — See  But  for  Jointness. 

Joint  property — A  suit  for  a  share  in  some— will  bar  a  suit 

for  a  share  in  oth'T— of  the  parties 646 

Judge — personal  disqualiBcation  of  presiding  judge 880 

Nature  of  interest  causing  disqualification  ol —      381 

Relationship  to  either  party  causps  disqualification  of — ...       365 
Acting   as  counsel  to  either  party  to  a  suit  causes  disquali- 
fication of— —         3S8 

Service    under  a   Governmeut    is  not   disqualification   for 

trying  suits  to  which  that  Government  is  a  party         ...       389 
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JuDOMBNT — by  a    Court  witboat  jurisdiction  is  void 

— ^is  void  only  so  far  as  it  is  in  excess  of  jurisdiction       ...  400 
Want  of  jurisdiction   agaiust  some   of    the    defendauts 
does  not  avoid  the — against  tbe  otber  defendanta   with- 
in jurisdiction         ...          ..         ...         ...         ...         ...  401 

Irregularities  in  a  process  or  its  service  do  not  render 

l^Olu  •••         .«•          ••.         •.•         •••         .••         ...         .••  ^o^ 

Mere  error  in  a — does  not  render  it  void 482 

Fraud  does  not  render— void 484 

— may  be  set  aside  for  fraud  in  obtaining  jurisdiction    ...  491 
Enforcement  in  British  India  of  Judgments  by  Courts  in 

Native  States           573 

See  Bar  by  Judgment,  Decision,  Foreign  Judgment. 
JuDOmiNTS  in  personam — are   not  res  judicata  against    third 

persons  even  in  regard  to  the  relation  created  by  them...  110 
JuDGMKNTS  in  rem — are  exceptions  from  the  rule  as  to  Judg- 
ments inter  partes 498 

Universally  binding  effect  of— is  based  on  a  notice  of  the 

proceedings  to  all  persons 494 

Usual  description  of  —           499 

How  far  judgments  as  to  status  of  persons  are^- 500 

Whether  judgments  of  criminal  courts  are —          511 

Restricted  view  taken  of— by  Indian  Judges         501 

What  Judgments  are  usually  considered  to  be^ 505 

What  Judgments  are  usually  considered  to  be — in  British 

India...         ...         ...     ^    ...         ...         ...         ...         ...  507 

Statutory  recognition  of— in  British  India 510 

Effect  of —       ...         .•-         ...         ...         ...     .    ...         ...  511 

Effect  of  grant  of  probate  or  administration           , 514 

Recognition  of  foreign —        ,..  608 

Foreign— are  not  less  binding,  if  wrong      606 

Foreign — are  open  to  the  same  objections  as  those  in 

personatn      •••        •••         •••         *•.         •••         ...         ...  607 

See  Rem. 

Jurisdiction — General  conception  of — 288 

Constituents  of —        239 

— over  subject-matter  depends  not  on  the  existence  of  any 
facts,   but  on   plaintiff's  statement  of  the  facts  of  the 

claim...         ...         ..          ...         ••.         ...         ...         ...  240 

of  higher  grades  of  Courts  over  certain  suits  and  proceed- 

ings    •••         .*«         •..         ...         ...         •*.         ...         •..  aoI 

over  appeal  is  determined  by  value  of  the  original  suit     ...  311 

over  execution  proceedings 316 

in  proceedings  m  rem  ...         ...         516 

in  Prize  and  Admiralty  proceedings 5-8 

in  probate  proceedings  282,524 

in  suits  for  dissolution  of  marriage 283,  528 

in  insolvency  proceedings      288 
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Court  first  taking  cognizance  h^s — in  proceedings  in  rem..  617 

A  court  has — only  to  decide  questions  raised  by  the  suit...  451 
Court  having — over  a  suit  has— to  grant  only  the  relief 

awardable  in  the  suit          ...         454 

—over  subject-matter  muAt  exist  throughout  the  proceed- 
ings in  the  suit       40^ 

of  Small  Cause  Courts  in  suits  for  damages  not  affected  by 

plea  of  title  to  the  property  damaged      296 

not  divested  by  death  of  either  party  after  institution   of 

SUlv     •••            •••            •••            •••            •••            •••            *••            •••  4v0 

Presumption  as  to  the  existence  of-^in  regard  to  courts  of 

general——  •••    ...    •••    •••    •••    •..    •••  422 

of  limited  Courts  may  be  proved  aftiiniit/ 433 

Want  of — against  some  of  the  defendants  will  not  render 

judgment  against  the    other  defendants   within — void  401 

Consent  does  not  confer — 409 

Estoppel  from  proving  want  of-^in  subsequent  suit  ...  416 
Estoppel  against  raising  the  plea  of  want  of— in  the  same 

proceedings  after  a  certain  stage •  420 

Want  of  non-essential — may  be  waived       411 

Waiver  of  defect  of  personal —          412 

There  is  no  waiver  of  want  of — ^when  it  is  objected  against.  414 
*    Conditions  of  the  institution  or  cognisance  of  a  suit  do  not 

affect—         •••        •••        •••        •••        ...        «••        ...  449 

Improper  institution  of  proceedings  does  not  affect  com- 
petency of  Courts' —          457 

Insufficiency  of  description  in  plaint  does  not  affect —     ...  458 

Insufficiency  of  affidavit  does  not  affect— 460 

Other  provisions  relating  to  procedure  do  not  affect —    ...  461 

Effect  on — of  refusal  to  hear  defence           462 

Irregularities  in  process  or  its  service  do  not  affect —       ...  464 

Errors  in  the  exercise  of — do  not  affect  competency  of 

courts            •••         ...         ...         •••         •••         ...         .*•  470 

Appellate  Court's — not  affected  by  defect  of— of  lower  court.  460 

Non-compliance  with  procedure  essential  for  e±ereifle  of — 

may  be  waived         •••         .••         •••         ..«  468 

Judgment  by  Court  without — is  void            897 

Judgment  void  only  so  far  as  in  excess  of —          400 

Proceedings  at  unauthorized  time   or    on    holidays    are 

not  void        .••         .*.        ...         •••         ...        ...         ...  478 

Proceedings  at  unauthorized  place  are  not  void     481 

Amendment  in  the  rule  of  rea  judicata  as  to  the — of  the 

court  trying  the  subsequent  suit 20 

Oononrtenoe  ox**       •••        •••        •••        •••        •••        •••  891 
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Concurrence  of — required  only  in  regard   to  subject-matter 

of  suit  ;         395 

Competency  of  —  dne8  not  involve  finality  of  decision        ...  892 
See  Civil  Court,  For**ign  Courts,  Foreign  Judgment?,  Local 
Jurisdiction,  Pecuniary  Jurisdiction,  Personal  Jurisdiction. 
Jurisdictional    facts — Presumption  in    favour   of     existence 

Ot""^  •••     •••     •••     •••     •••     •••     •••     •««  4  jQ 

Decision  on — cannot  be  attacked  collaterally  488 

Lis  PENDENS — General  doctrine  of —       674 

The  statutory  rule  of— in  India  distinguished  from  that   of 

resjtuficata 676 

Existence  of  prior  suit  is  essential  for  the  application  of 

the  rule  of^...        •••         ...         ...         ...         ...         ...  676 

Identity  of  relief  asked  is  essential  to  the  application  of —  677 

Identity  of  parties  essential  to  the  appliaction  of —  ...  678 

Pendency  ot  a  suit  in  a  foreign  Court  will  not  operate  as  —  679 

Character  of  the  doctrine  of—         682 

Recognition  and  adoption  of  doctrine  of in  British  India  692 

originally  based  on  constructive  notice        688 

— maintained  on  account  of  necessity  and  public  policy  ...  690 
Pendents  Ute  alienees  not  to  be  impleaded  as  parties  in  the 

suit  on  account  of —  685 

— applies  only  to  alienations  made  pending  a    contentious 

civil  proceeding      694 

When  a  civil  suit  becomes  contentious  for  the  rule  of —  •••  695 

When  a  civil  suit  terminates  for  the  rule  of—        696 

Revival  of  suit  after  dismissal  is  a  continuation  of  it        •••  698 
When  an  appeal  lies  in  a  decision  against  a  suit,  the  suit  is 

considered  pending  till  the  decision  of  the  appeal         ...  700 
Proceedings  on  review  are  not  a  continuation  of  the  suit 

or  of  its—  ...         ...         ...         ...         ...         ...         ...  701 

— applies  only  to  idienations  made  during  bond  fids  and 

diligent  continuous  prosecution  of  the  suit        704 

does  not  affect  rights  acquired  before  commencement  of 

the  suit        ...        ...         •••         ...         ...         ...         •••  708 

applies  to  every  sort  of  alienation  ... 710 

applies  to  a  sale  in  execution  of  a  decree ...  711 

applies  only  to  an  alienation  of  the  rights  of  either  of  the 

par  vies         •••        .*•        *••         ...        ••«         ..•        .••  /lo 

does  not  apply  as  between  co-plaintiffs  or  co-defendants...  716 
applies  also  to  all  personal  property  except  negotiable 

paper  not  due        717 

applies  only  to  property  specifically  sued  for        720 

Litigation  merely   as  to  the  title  to  any  property  not 

sufficient  to  affect  it  with —  721 

— may  apply  even  when  the  suit  is  not  for  recovery  of 

property      ...         •••         •••         •••         t..         .•*         •••  722 

Primary  oDJeot  of  suit  not  material  for  the  applioation  of«— . . .  728 


Digitized  by  VjOOQIC 


INDEX.  17 

PAGE. 

Lis  PjniDBNS — continued. 

Character  of  the  description  of  the  property  to  be  affected 

by— : 728 

— attaches  only  to  proceedings  in  Domestic  Courts 730 

Statutory  systems  of  registration  of — 732 

Local  Jurisdiction — Provision  as  to — in  the  Civil  Procedure 

Code  of  1859  and  the  High  Courts'  Charters 318 

Conflict  of  opinion  under  them  as  to  what  suits  were  to  be 
deemed  as  relating  to  immovable  property 31 8 

—over  suits  for  immovable  property   318 

Pr^ovisions  as  to — in  the  present  Civil   Procedure  Code...       828 

Suits  relating  to  immovable  property  situate  outside  Bri- 
tish India  are  beyond — of  Courts  in  British  India 824 

Suits  for  torts  to  immovable  property  in  foreign  countries 
are  beyond— *of  English  Courts    ". 326 

Suits  for  personal  reUef  arising  out  of  contracts  respecting 
immovable  property  situate  in  foreign  country  are  with- 
in—of  English  Courts    334 

Suits  for  relief  relating  to  immovable  property  situate  out- 
side the — of  the  Court   340 

Determination  of— over  movable  property  by  its  situs 341 

— in  transitory  suits  exists  also  at  the  place  of  the  accrual  of 
cause  of  action   342 

Conflict  of  opinion  as  to  forum  contractus  348 

Forum  domiciUi  and  defendant's  dwelling  or  residence  how 
far  tk  forum  in  transitory  suits 347 

Signification  of  the  words  dwelling  and  residence    348 

Defendant's  voluntary  residence  at  the  time  of  the  institu- 
tion of  the  suit  is  sufficient  to  confer —  364 

Character  of  business  the  carrying  on  of  which  can 
confer —  356 

Whether  carrying   on    the    business  of  the   Government 

can  confer — over  the  Government    356 

Carrying   on   business  by  a   foreigner  does   not  confer — 

unless  he  carries  it  on  personally , 361 

To  confer — business  need  not  be  permanent 365 

To  confer — business  need  not  be  carried  on   in   one  place 

exclusively , 366 

Persoually  working  for  gain •       366 

Maintenance — Suit    to    recover — does    not   bar    a    suit    to 

have— charged  on  a  property 673 

Mabriaoe — Jurisdiction  in  suite  for  dissolution  of —    528 

Mesne  profits — A   subsequent  suit  will  not  lie  for — asked  for 

and  not  decreed  in  previous  suit  154 

A  suit  for — will  bar  a  subsequent  suit  for  those  accrued 
priortothe  former  suit   642 

Minor — may  be  a  party  to  a  suit  so  that  a  decision  in  it  may  be 

res  Judicata  HgaiuQi  him     73 
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over — , 371 
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